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OASES 

AEQITED  AND  DETEBWTKED 
nr  THB 

UNITED  STATES  SUPREME  COURT. 


OOTOBEE  TEBM,  1910. 


BxcKPTiOKB,   Bill  or  d  3S*)— Ai^dwiko 
AITKB  Tebu. 

1.  A  bill  ot  exeeptloni  mB.y  not  t«  allowed 
hy  the  «upTema  oourt  of  the  District  of 
Calnmbia  nh«n  not  presented  UDtil  after 
the  close  of  the  term  at  which  the  judgment 
•ought  to  be  rcTersed  has  become  float, 
and  an  appeal  haa  been  allowed  and  per- 
feoted,  although  the  tbirty-eight  days  al- 
lowed by  Bonunon-Iaw  rule  No.  SE  of  that 
•onrt  hare  not  yet  elapaed,  since  this  rule 
la  applicable  only  ao  long  as  the  judgment 
tenn  is  running,  and  does  not  aperats  to 
•st«nd  the  power  of  the  trial  judge  over  the 
record  beyond  the  term. 

rxd.  Note.— For  oth«r  caaei,  see  Bicapttona, 
BUI  ot.  Cent.  Dig.  ||  O-a;    D»e.  Dl|.  I  3S.*] 

BxcEPTions.  BiT-L  or  (i  44»>— AiJ.owiMa 

AITEB  TERU— CONflERT. 

2.  The  tilence  of  counsel  for  appellee 
when  a  proposed  bill  of  exceptions  waa 
presented  to  the  court  after  the  close  of  the 
term,  and  after  it  had  lost  all  judicial  power 
Orel  tbe  record,  does  not  show  that  the  ap- 
pellee consented  to  the  filing  and  allowance 
of  the  bill  nunc  pro  tuna. 

[Bd.  Mole.— For  other  cuei.  mee  ExcepUou, 
BUI  ot,  CenL  Dls-  I  TIi    Dec  Dl|.  |  U.'i 

[No.  10.] 

Submitted  April   26,   ISIO.    Decided  Oc- 
tober 31,   1910. 
IN  ERROB  to  the  Court  of  Appeals  of 
tba    Dietrict    of    Columbia    to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  after  grant- 
ing a  motion  to  atrike  the  bill  of  exceptions 
from  tbe  record.    Affirmed. 
See  aama  case  below,  SI  App.  D.  C  ITS. 
The  facts  are  stated  in  the  opinioiL 

Messrs.  El.  Hilton  Jackson  ftnd  H«iuT 
B-  DhtU  for  plaintiff  io  error. 
Messrs.  Frederic  D.  McKenney,  John 


•  Hr.  Justice  Zjtorton  delivered  tbe  iq^>  • 
Ion  of  the  eourt: 

This  case  turns  primarily  upon  the  que*-  « 
tion  of  whether  the  aaprema  court  of  tiw  n 
District  exceeded  itsijuriadiction  in  allow-  * 
ing  a  bill  of  exceptions  after  the  close  of  the 
term  at  which  ths  judgment  sought  to  be 
reveraed  had  become  flnaL  Tbe  judgment 
waa  rendered  on  December  SO,  190T.  The  term 
closed  December  Slst,  and  a  new  term  began 
on  January  1,  ISCS.  On  January  10, 1908  an 
appeal  bond  was  approred  and  filed.  On 
January  14th  Uie  appellant,  having  given 
eight  days'  notice,  under  rule  66  of  tlM 
court,  presented  a  bill  of  ezceptiona  to  the 
eourt  for  allowance.  The  atipulation  in  re- 
spect of  tbia  recites:  "In  pursuance  of 
common-law  rule  No.  G6,  counsel  for  the  ap- 
pellee waa  present  having  received  the 
eight-day  notice,  together  with  a  eopy  of  ap- 
pellant's proposedbitlof  exceptions,  required 
by  said  rule.  The  proposed  bill  of  excep- 
tions was  submitted  to  the  court  by  eonnsel 
for  the  appellant  in  the  presence  of,  and 
without  objection  from,  eouneel  for  the  ap- 

Common-Iaw  rule  66,  under  which  the  ap- 
pellant claimed  the  right  to  have  hta  bill 
of  exceptions  filed  within  thirty-eight  days 
after  the  rendition  of  the  judgment,  waa  ap- 
plicable only  ao  long  aa  tbe  judgment  term 
was  running,  and  did  not  operate  to  axtend 
the  power  of  the  trial  judge  over  the  record 
beyond  the  term.  No  order  had  been  made 
in  term  time  for  tbe  filing  of  such  a  delayed 
bill.  Not  only  had  the  term  closed,  but  an 
appeal  bad  been  allowed  and  perfected.  The 
trial  oourt  had  thereby  lost  control  of  the 
cauie,  and  had  no  authority  to  add  to  or 
take  from  the  record. 

In  Michigan  Ina.  Co.  ▼.  Eldred,  143  U.  B. 
293,  2BB,  30  L.  ed.  162,  103,  12  Sup.  CI 
Rep.  460,  462.  tbia  eourt  aaid: 
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"Bj  tba  nnlfonn  cohtm  of  deelaian,  no  ox- 
•■ptiout  to  rulingi  At  »,  tri&l  can  be  con- 
sidered by  this  court  unleai  they  -were  taken 
•t  tbi  mM,  uid  irere  also  embodied  in  ft 
fonnftl  bill  ol  ezeeptionB  presented  to  tbe 
Jadge  kt  tbe  ume  term,  or  within  a  fur- 
ther tiina  allowed  by  order  entered  at  thftt 
I,  term,  mt  by  itanding  rule  of  court,  or  by 
J{  eoneeut  of  parties ;  and,  sare  under  rery  «x- 

■  traordlnftry>eircuinatanceB,  they  must  ba  al- 
lowed by  Uie  jndga  and  filed  with  the  clerk 
during  tbe  same  term.  After  the  term  baa 
expiied,  withont  tbe  court's  control  over 
the  <aae  being  reserved  by  standing  rule 
or  speoial  order,  and  especially  after  a  Writ 
of  error  baa  been  entered  in  tbi*  court,  all 
autbority  of  the  court  below  to  allow  a  bill 
of  Bxeeptiona  then  Srat  presented,  or  to  alter 
or  amend  a  bill  of  exceptiona  already  al- 
lowed and  filed,  is  at  an  end." 

See  alao  Morae  t.  Anderson,  ISO  U.  B.  106, 
S7  L.  ed.  1037,  14  Bup.  Ct.  Bep.  43;  MQIIer 
T.  Ehlera,  SI  U.  B.  240,  23  L.  ed.  819;  Mer- 
ehanU'  In*.  Co.  ▼.  Buckner  (&  C.  A.  Btb  C.) 
SO  a  C.  A.  ID,  OS  Fed.  S22. 

But  ft  fa  urged  that  If  the  appellee  eon- 
aented  that  an  order  might  be  entered  nutto 
pro  tunc,  permitting  tbe  filing  and  allows 
enee  of  a  bill  of  exceptions,  such  consent 
should  be  given  the  force  of  an  order  in 
term  or  a  rule  of  eonrt.  But  if  tbia  be 
granted,  the  order  in  this  eaae  does  not  pro- 
fess to  have  been  founded  upon  consent.  The 
stipulation  recites  that  the  proposed  bill 
was  preaented  to  the  court  "in  tbe  preaenee 
of,  and  without  objection  from,  counsel  for 
tbe  appellee." 

The  proceeding  waa  coram  non  judice. 
Appellee  was  not  in  court  or  before  a  court. 
The  judge  and  the  court  had  lost  all  power 
orer  the  cause,  the  partiea,  and  the  record. 
The  appellant  was  pretending  to  proceed  un- 
der rule  5S.  The  appellee  miglit  well  sit 
silent  and  let  the  matter  rest  upon  the 
claim ;  it  waa  not  asked  to  aay  whether  It 
consented.  A  diiTerent  case  might  arise  If, 
by  its  failure  to  object,  the  appellant  bad 
been  misled  to  bis  injury.  But  there  was 
nothing  left  undone  which  might  have  been 
done,  and  nothing  done  to  his  prejudice.  The 
plain  question  was.  Did  the  court  have  pow- 
er, under  rule  66,  or  under  any  order  of  the 
«>nrt  or  controlling  practice,  to  allow  a  bill 
of  exceptions  after  the  close  of  the  term! 
Tbe  appellee  might  fairly  aay  nothing. 
-  So  grave  a  matter  aa  tbe  allowance  of  a 
o  bill  of  exceptions  after  the  close  of  the  term 

■  and  after  the  court  had  lost*all  judicial 
power  over  tiie  record  should  not  rest  upon 
a  msra  implication  from  silence.  There 
should  be  expreaa  oonaent,  or  conduct  which 
should  equitably  estop  Uie  opposite  party 
from  denying  that  he  bad  consented.  There 
was  nothing  of  that  kind  in  this  case,  and 
the  judgment  of  the  Court  of  Appeals  must 
be  siBrmed. 


UNITED  STATES. 

ISniCTMENT     AND     IHTOBUATIOH    (|    88*>— 

SuFFiciEncT    or    Aixioatiods  —  Plaos 

'       WITHIH     EXCLDBITS    PKDKBAI.    JtTBIBDIC- 

1.  An  allegation  In  an  indictment  for 
murder  that  the  crime  was  oommitted 
"within  the  Fort  Worden  Military  Reserva* 
tion,  a  place  under  the  exciusire  juriadio- 
tion  of  the  United  Statea,"  charges  with 
sufBcient  eleamess  that  such  reservation 
waa  under  the  exclusive  jurisdiction  of  the 
United  Statea  at  the  time  of  tbe  murder. 

[Ed.  Note.— For  other  cssu,  see  Indictment 
Rnd  iDfoTtaaUon,  Cent.  Dig.  |i  S0-2U;  Dec. 
Die.  t  M-'l 

Indictment  awo  Information  (|  91")— 
Alleoationb  of  Fexont  and  Maucb 
Afohetiiouoht. 

2.  An  indictment  for  murder  wbioh 
charges  that  the  acts  constituting  the  as- 
sault were  made  feloniously  and  with  mal- 
ice aforethought  need  not  contain  auch  alle- 
gations in  tbe  preliminary  averment  of  ac- 

[Ed.  ^otf.—Tar  otber  cages,  •««  Indictment 
and  IntonnatlDn,  CeBL  Dli.  |i  SSI-zes;  Dae 
DIs.  i  n.*J 

iNDICniKNT    AND    Infoguation    (|    137*)— 

Quashing — Incompetekct  of  Evidence 

BEFORE   GEtAND   JURT. 

3.  An  indictment  need  not  be  quashed  be- 
cause the  grand  jury  considered  testimony 
of  admiasions  by  the  prisoner  whicb  wer« 
obtained  under  circumstances  that  made 
them  incompetent. 

[Kd.  Notf.— F'or  other  cases,  mm  lodletnant 
BDd  Intarmatloa,  Ceal.  Dl|.  ||  UO-m;  Dwk 
Dig.  I  IST.'l 

Jdrt    (S    103*)- Opikion  —  Infi-dbnok— 

CUALLXKOE  TO   JVROn. 

4.  The  trial  court's  refuMl  to  sustain 
a  chnllcnge  to  a  juror  for  cause  will  not  be 
disturbed  by  an  appellate  court,  where  ft 
appears  from  the  examination  of  auch  juror 
that  be  hod  not  talked  with  anyone  who 
purported  to  know  about  tba  case  of  his 
own  knowledge,  hut  that  he  had  taken 
newspaper  statements  for  facts,  that  he  had 
no  opinion  other  than  that  derived  from  the 
newspapers,  and  that  evidence  would  change 
it  very  easily,  although  it  would  take  some 
evideuco  to  remove  it,  and  be  testified  that 
if  the  evidence  failed  to  prove  the  facts  al- 
leged in  the  newspaper,  he  would  decide  oe- 
cording  to  the  evidence  or  lack  of  evidenos 
at  the  trial,  and  tliought  be  eould  try  tb« 
case  solely  upon  the  evidence,  fairly  sad 
impartially. 

[Ed.  Note.— For  otbar  cases,  see  Jury,  Ceat. 
Dig.  II  tSl-4T9;    Dec.  Dig.  1  !<».•] 

OBI^^NAI.  Law  {%  671*)- Hefusai.  to  BK- 
CLUDE  Jcrt  Ditbing  Aboumknt. 

5.  The  refusal  to  exclude  the  jurors  dar- 
ing oounsel's  argument  over  the  admissi- 
bility of  admissions  allied  to  have  been 
made  by  the  accused  is  not  an  abase  of  tha 
trial  court's  diecretion,  where  the  evidenca 
to  which  they  listened  waa  simply  evidence 
of  facta  deemed  by  tbe  judge  sulfieiuit  tn 
show  that  the  statements,  if  any,  were  nol 
freely  made,  and  no  evidence  waa  admittad 


>■  topic  ft  g  HUuaiB  In  Dao.  A  AA.  Dlga.  IMH  to  date.  It  Bap'r  Indaui 


ROUS  V.UNITKD  BTACT1& 


that  ttta  priaonar  Iwd  maJe  toy  eonfwiion, 
mad  his  ttiiteiiieata  ware  axcluded, — eapeeial- 
Ij  aine*  the  judga  aUted  that  the  jaron 
were  to  decide  the  case  od  tbe  teitimony  u 
it  came  fnmi  the  witneasea  on  tbe  atand, 
and   not  on  what  oounael  might  aa;,   and 


had  no  bearing  on  the  queation  tlk^  bad  to 

[Ed.  Not&— For  oUiar  casea,  an  Crlmloal  Lav, 
Cent.  Dta.  H  USl.  lUS;    D»c.  Cia.  I  tn.*] 
CnnnRAi.    l^w    (|    780*)— Rkuabes    or 

OOURSIX. 

e.  The  eondnat  of  a  Federal  diatrlet  at- 
torney cm  a  trial  for  murder,  in  eharacter- 
laing  as  eonteuiona  eertain  allied  atato- 
loenta  of  the  priaoner  which  were  excluded 
heeanae  they  were  not  freely  made,  doea  not 
require  a  reveraal  of  the  eonviction,  where 
the  eonrt  told  the  Jurora  that  thcj  were 
ttt  decide  the  ease  on  the  teatimony  of  tbe 
witneasea,  and  not  on  what  connaet  might  Bay. 

[Sd.  Note.— For  otlicr  easaa,  aea  Criminal  I^w, 
Caat.  D)c.  |  1(93;    Dae.  QIr.  I  TIO.*] 

(knnifAi.  Ijw  a  927*)— PraMrrnNo  Jo- 
bobs  TO  Sefabatk  and  KJUD  Newspa- 
ms. 

T.  The  trial  court  doe*  not  abuae  ita  dia- 
aretion  in  refueln^  to  grant  a  motion  for  a 
■Mw  trial  in  a  capital  case  because  tbe  jury, 
being  allowed  to  separate,  read  the  local 
dai^  newspapers  with  articles  about  tha 
ease,  while  the  trial  waa  In  progreaa. 

[Sd.  Note.— For  otbsr  cams,  see  Criminal  I>sv, 
Cmt.  Dls.  H  »T-l»t;    Dae.  DlR.  I  «27.*] 

CuiiiHAi.    Law    (|  429*)  —  Docukentabt 

BVIDEROB— PBOVinO    SCBNX   OF   CBtUE   TO 
Bl    WlTHIK    EZCI.USI7K    FZOEBAL    JUBIS- 


8.  The  deeda  and  eondemnatlon  proeeed- 
tnn  under  which  the  United  States  claims 
title  to  a  military  reservation,  the  scene  of 
a  orimi^  and  the  official  mapg  in  the  Kn- 
gineer'a  Department,  made  from  origmal 
surreys  under  the  authority  of  the  War 
Department,  and  a  book  ahowing  titles  to 
the  leaeTvation,  compiled  under  the  aame 
authority,  are  admissible  in  eridence  to 
show  that  tbe  premisea  In  question  were 
within  the  eiclusiTa  jurisdiction  of  tbe 
United  State*. 


OBimitAt.  Law  <t  5dl*)— ETiDzncB— SuF- 
nciKttCT  —  Snowina    that    Scene    of 
CantE  WAS  WiTHiM  Kcci-ttsivb  Fedebal 
JuBiSDiOTion. 
9.  The   erldenca   is  sufficient   to   austaln 


jnrisdiction,  where  tbe  deeds  and  condem- 
nation proee«dingB  assented  to  by  atata  Ug- 
ialation  and  authorized  by  Congreaa,  under 
which  the  United  States  claimed  title  to  tbe 
pramiaea  aa  a  military  reaervation,  were  put 
IB  evidence,  together  with  official  maps  in 
tb*  Engineer's  Department,  made  from  orig* 
inal  surreys  under  tbe  authority  of  tbe  War 
Department,  and  a  book  showing  title*  to 
■n^  reserration,  compiled  under  tbe  same 
antbority,  even  if  evidence  of  the  da  Jaeto 
exercise  of  exclusive  Juriadietion   waa  not 

[Bd.  Note.— Tor  other  csms,  see  Criminal  Law, 


OBnoRAI.  liAW  (I  SOS*)— SSLr-tHOHUIHA- 

noN — HzBiBinoii  OF  Self. 

10.  The  protection  against  aelf-lncrlmlna- 
tlon  affoTded  by  U.  S.  Gonat.,  Stii  Amend., 
eztenda  to  the  use  against  the  accused  of 
communlcatioiu  extorted  from  bim  bj  pb;*- 
1(bI  or  moral  compulsion,  but  not  to  evidence 
obtained  from  the  ezhibitioa  of  hia  peraon, 
such  aa  testimony  as  to  tbe  fit  of  a  blouse 
which  he  waa  forced  to  put  on. 

[Ed.  Note.^-For  otbar  caaes,  asa  Crlmtna)  Law, 
Cent  Dig.  H  tn-tUi:    Deo.  Dig.  i  3S3.*] 

Obiuinai.  I.AW  (I  8M»)  —  Etidewot 
Wbo]iqfdli,t  OBTAinED— Adiobsibilitt. 
IL  Teetimony  that  tbe  accused  pat  on  a 
IdouBC,  and  that  it  fitted  him.  Is  not  made 
inadmiasible  on  the  question  whether  or  not 
It  belonged  to  him  becanse  the  priaonar  did 
this  uDder  duress,  since,  eTen  aaaumlDg  tliat 
such  evidence  waa  improperly  obtained,  it 
is  atlll  competent. 

[Bd.  Note.— For  othar  eaaaa.  asa  Criminal  laiw. 
Cent.  Dig.  (i  «7S,  ST(;    Deo.  Dla.  t  tM.*] 

Cbiuiiiai:.  Law  (|  S29*)— HzQiTBffixD  IH- 
HTBucnow. 

12.  The  refuaal  of  the  trial  court  to  fire 
requested  Inatructiona  aa  to  the  preaump- 
tion  of  innocence  and  aa  to  reasonahle  doubt 
ia  not  error,  where  tbe  Jury  were  otherwise 
fully  and  correctly  instructed  on  these  mat- 
fed.  Note.— V^r  otlier  caw*,  sae  Crlmlnsl  Law. 

Cent.  Die  |  iOU;    Das.  Dlx.  1  Sit.*] 

Cbikikal  Law  (|  778*)  —  Insisdotiokb — 
Prebdmptioh  of  Ihrooikce. 

13.  The  Jnry  Is  correctly  Instmcted  as  to 
the  presumption  of  innocence  where  the 
court  stfrte*  that  a  criminal  prosecuUon  be- 
gins witb  tbe  presumption  that  tiie  defend- 
ant, although  accused,  la  Innocent,  and  tbat 
to  oTercome  this  legtl  presumption  the  evi- 
dence must  be  clear  and  oonvincing,  and 
euffleiently  strong  to  eonvlnee  the  jury  be- 
yond a  reasonable  doubt  tbat  the  defendant 
is  guilty. 

[Ed.  Note.— For  other  caiaa,  aaa  Criminal  I^w, 
Cent.  DiB.  I  lUT:    Dae.  Dls.  i  TT1*1 

Cbiuiral  Law  (1  844*)  ~  Exception    to 

iKSTBDCnON    —    SCFFTOIBNCT— "RCABOK- 

ABLB  Doubt." 

14.  An  Instruction  as  to  reaaonabia  doubt, 
which,  after  defining  au<di  doubt  as  sn  ac- 
tual doubt  which  a  juror  la  conacloua  of  aft- 
er reviewing  In  hia  mind  tbe  entire  caae, 
giving  coniideration  to  all  the  teatimony, 
and  one  which  he  believea  would  cause  a 
reasonable  man  in  any  matter  of  like  Im- 
portance to  beaitate  to  act,  denies  tbe  no- 
tion that  any  mere  poeaibility  ia  suffleitsit 
ground  for  snoh  a  doubt,  and  adds  that,  ia 
the  performance  of  Jury  service,  jurors 
should  decide  oootroveraies  aa  tbey  would, 
any  Important  question  In  their  own  aHairB, 
ia  good  as  against  a  general  ezceptiotL 

TBd.  Note,— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  202o:    Deo.  DiK.  I  SM.* 

Far  otber  deflnJtiona.  aee  Words  and  Pbresea, 
vol.  1,  pp.  ElSS-S97i;    vol.  i,  p.  7T7S.] 

OsniiKAL  Law  Vf  829*)  — iNBTSUCTion  — 
Repetitioh. 

15.  The  trial  court  need  not  give  a  re- 
qneited  instruction  wbioh  It  has  slrsadj 
given  in  its  cbarge. 

tBd.  Note.— For  other  cues,  lea  Criminal  Law. 
Cent.  Dig.  I  1011;    Dee.  Dig.  I  KS.*] 
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IN  ERROR  to  tha  Circuit  Court  of  the 
United  St&tM  lor  tlie  Western  DUtriet 
of  Waablngton  to  roriew  a  oonviction  for 
murder,  alleged  to  have  been  committed  in 
a  place  within  the  exdoaiTe  Federal  jurie- 
dlotion.     Affirmed. 

Bee  eune  case  below  on  motltm  for  new 
triel,  168  Fed.  141. 
The  fact!  are  eUted  in  the  opinion. 
UesBrB.  Hagb  H.  Okldwell,  C  F.  Rid- 
dell,  and  John  Lewlt  Smith  for  plalntUT  in 
error, 

Auietant  Attomer  General  Fowler  for 
$  defendant  in  error. 

"  (Mr.  JneticeHoImM  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  wm  indicted  in  the 
drcnit  court  tor  mnrder,  alleged  to  have 
been  committed  '^rithin  the  Fort  Warden 
Military  Beaervation,  a  place  under  the  ex- 
alnaiva  Jurisdietion  of  the  United  SUtea." 
There  waa  a  trial  and  a  verdict  of  guilty, 
without  capital  punishment,  aa  allowed  by 
■tatiite.  Eb  waa  aenteneed  to  impritonment 
^  for  life,  and  thereupon  brou^t  this  writ  of 
3  arror.    IBS  Fed.  141. 

•  'The  seriouaneaa  of  loma  of  the  queetlons 
ralaed  ia  tomewhat  obscured  by  a  number  of 
metienloni  objeetiona.  Wa  shall  dispose  of 
tha  latter  summarily,  and  shall  discuss  at 
length  only  matters  that  deserve  discussion. 
We  shall  follow  in  the  main  the  order  adopt- 
•d  by  the  plaintiS  In  error. 

The  indictment  ia  well  enough.  The 
words  quoted  at  the  ontset  convey  with 
eleamess  sufficient  for  JusUce  that  the  Fort 
Warden  Military  Reservation  waa  under  the 
azclusive  jurisdiction  of  the  United  States 
at  the  time  o(  the  murder.  It  ia  alleged 
that  Holt  did  with  (oroe  and  arms  and  as- 
sault make  upon  one  Henry  E.  Johnson  with 
a  cerUin  iron  bar,  and  did  then  and  there 
feloniously,  wilfully,  knowingly,  and  with 
malica  aforethought,  strike,  beat,  and  mor- 
tally wound  him,  the  aaid  Henry  E.  John- 
son, with  said  iron  bar,  ate.  Aa  the  acU 
instituting  the  assault  are  alleged  to  have 
been  made  feloniously  and  with  malice 
aforethought,  there  waa  no  need  to  make 
such  allegations  in  the  preliminary  aver- 
mmt  of  assault. 

It  is  pressed  with  more  earnestness  that 
tbe  eourt  erred  in  not  granting  leave  to 
withdraw  the  plea  of  not  guilty,  and  to  in- 
terpose a  plea  in  abatement  and  motion  to 
qnaah.  ^e  ground  on  which  leave  wa 
asked  was  an  affidavit  of  the  prisoner' 
aonnsal  that  they  had  been  informed  by  Cap- 
tain Mewton,  of  the  Coast  Artillery  Corpi 


missions  by  Hm  prisoner,  but  tiiat  these  ad- 
misaions  were  obtained  under  circumstanoet 
that  made  them  incompetAnt.  The  affidavit 
added  that,  aside  from  the  above  testimony, 
than  was  very  little  eridenca  against  the 
accused.  Without  aonsidering  how  far,  if  at 
all,  the  eourt  is  warranted  in  inquiring  into 
the  nature  of  the  evidence  on  which  a  grand 
jury  has  acted,  and  how  far.  In  esse  of  such 
an  inquiry,  the  diseretion  of  the  trial  court 
is  subject  to  review  (United  States  v,  Ros- 
enburgh,  7  Wall.  G80,  IS  L.  ed.  263],  it  is  „ 
enough  to  say  that  there  is  no  reason  for  ^ 
reviewing  it  here.  •All  that  the  affidavit  die-  • 
closed  was  that  evidence  in  Its  nature  com- 
petent, but  made  incompetent  by  circum- 
stances, had  been  considered  along  with  the 
rest.  The  abuses  of  criminal  practice  would 
be  enhanced  If  indictments  could  be  upset 
on  such  a  ground.  UcOregor  r.  United 
States,  0S  C.  C.  A.  4TT,  134  Fed.  1ST,  192; 
Radford  r.  United  States,  63  C.  C.  A.  4S1, 
129  Fed.  49,  61)  Cbadwick  v.  United  SUtea, 
72  a  C.  A.  343,  141  Fed.  2Efi,  236. 

Next  it  is  said  that  there  was  error  in 
not  sustaining  a  challenge  for  cause  to  a 
juryman;  with  the  result  that  tha  prisoner's 
peremptory  challenges  were  dininished  by 
one.  On  his  examination  it  appeared  that 
this  juryman  had  not  telked  with  anyone 
who  purported  to  Icnow  about  the  case  of  his 
own  knowledge,  but  that  he  had  taken  the 
newspaper  atatemente  for  facte;  that  he  had 
no  opinion  other  than  that  derived  from  the 
papers,  and  that  evidence  would  change  it 
very  easily,  although  it  would  take  some  evi- 
dence to  remove  it.  He  sUted  that  if  the 
eridenoe  failed  to  prove  the  facte  alleged  in 
the  newspapers,  he  would  decide  according 
to  the  evidence  or  lack  of  evidence  at  the 
trial,  and  that  he  thought  he  could  try  the 
case  solely  upon  the  evidence,  fairly  and 
impartially.  The  finding  of  the  trial  court 
upon  the  strength  of  the  juryman's  opin- 
ions and  his  partiality  or  impartiality  ought 
not  to  be  aet  aside  by  a  reviewing  eourt  un- 
less the  error  is  manifest,  which  it  is  far 
from  being  In  this  case.  See  Reynolds  v. 
United  States,  S8  U.  B.  14S,  26  L.  ed.  244; 
Hopt  V.  Utah,  120  U.  8.  430,  3D  L.  ed.  708, 
7  Sup.  Ct.  Rep.  614;  Spies  v.  Illinois,  123 
U.  S.  131,  81  L.  ed.  80,  8  Sup.  Ct  Rep. 
21,  22.  If  the  decisions  of  the  state  of 
Waahington  are  of  eapecial  importanoe, 
we  do  not  understend  Base  v.  Stete, 
e  Wash.  310,  312,  26  Pac  264;  Stete 
V.  Croney,  31  Wash.  122,  126,  126,  71  Fae. 
763,  and  intervening  eases  to  be  overruled 
by  Stete  V.  Riley,  36  Wash.  441,  447,  448, 
78  Pac.  1001. 

Before    tha    above-mentioned    motion    to 

withdraw  the  plea  of  not  guilty  was  argued,  a> 

the  judge  was  asked  to  exclude  the  twelv*  S 


tbat  ha  teaUHed  before  the  grand  jury  to  ad-   jurors  who  had  been  selertedfJaUhoogh  no*  ' 

O 


UIO. 


HOLT  T.  XJSTTKD  8TATE& 


■worn.  H*  replUd  tbat  he  was  nnwilling  to 
•iclnde  the  jury  from  mj  part  of  the  pro- 
weding*  in  tha  triaL  Later,  alter  tbe  jurj 
had  been  ■worn,  ha  pnraued  tha  aame  oourse 
while  hearing  preliminary  erldence  ol  the 
tircumatancea  in  which  the  priNiner  waa  al- 
Uged  to  hare  made  atatementa,  and  while 
hearing  arguments  ai  to  admitting  the 
•tatement*.  The  diatriet  attorney  spoke  of 
the  admisaibility  of  "confeuiona"  in  tha 
eonne  of  hia  remarks.  Exceptions  were  tak- 
en and  the  judge's  refusal  is  urged  with 
mueh  eamMtneaa  to  hare  been  error.  But 
we  axe  of  opinion  that  it  waa  within  the  die- 
aietion  of  the  judge  to  allow  the  jury  to  re- 
main in  court.  Technically  the  offer  of  the 
•Tidenee  had  to  be  made  in  their  prcaenca 
before  any  queation  of  excluding  them  could 
•liaa.  They  mnat  have  known,  even  if  they 
left  the  oonrt,  that  atatementa  relied  on  aa 
admitting  part  or  tbe  whole  of  the  govern- 
ineafa  caae  were  offered.  The  evidence  to 
which  they  listened  was  simply  evidence  of 
facta  deemed  by  the  judge  sufficient  to  show 
that  the  atatementa,  if  any,  were  not  freely 
made,  and  it  oonld  not  hare  prejudioed  the 
priaoner.  Ko  erideuce  was  admitted  that 
the  priaoner  had  made  any  eonfeiaion,  and 
his  atatementa  were  excluded.  Moreover, 
tha  judge  aaid  to  the  jury  that  they  were  to 
decide  the  eaae  on  the  tMtimony  aa  it  came 
from  the  witneasea  on  the  stand;  not  what 
eounsel  might  aay  or  the  nawapapere  pub. 
Uah;  that  he  waa  not  excluding  them,  be- 
cause he  assumed  that  they  were  men  of  ex- 
perience and  common  sense  and  could  decide 
the  ease  upon  the  evidence  that  the  court  ad- 
mitted. He  also  told  them  in  the  strongest 
terma  that  the  preliminary  evidence  that  he 
waa  hearing  had  no  bearing  on  the  question 
they  had  to  decide.  No  doubt  the  more  con- 
servative course  ia  to  exclude  the  jury  dur- 
ing the  consideration  of  the  admisaibility  of 
eonfeaaiona,  but  there  la  force  in  the  judge's 
e  view  that  if  juriea  are  fit  to  play  the  part 
J|  aasigned  to  them  by  our  law,  they  will  be 
*  able  to  do  what  a  judge  baa  to  do'every 
time  that  he  tries  a  caae  on  tlie  facts  with- 
out them,  and  we  cannot  say  that  he  was 
wrong  in  thinking  tbat  the  men  before  him 
were  competent  for  their  taak. 

Objections  similar  to  the  laat  are  taken  to 
tha  conduct  of  the  district  attorney.  Tbey 
are  atated  and  argued,  like  the  laat,  witii 
many  details,  which  we  have  examined,  but 
think  it  unneceaaary  to  reproduce.  In  hie 
opening  the  diatriet  attorney  stated  that  tbe 
priaoner  admitted  that  a  coat  with  soot 
marka  upon  it,  and  a  gunner's  badge  were 
Us,  and  was  going  on  to  recite  further  state- 
mantis  when  they  were  objected  to.  The  dia- 
triet attomay  anawered  that  these  were  vol- 
Bntuy  •onfMsiona,  but  that  he  would  omit 
mmB,  If  objeetad  to^  imtU  Uu  proper  timt^ 


and  desisted.  Objection  was  mads  to  the 
word  "eonfeaaiona,"  and  the  judge  replied 
that  he  did  not  hear  any  statement  that  the 
prisoner  made  any  eanfesaion.  No  instruc- 
tion was  asked,  but,  as  we  have  said,  the 
judge  told  the  jury  tbat  they  were  to  regard 
only  the  evidence  admitted  by  htm,  not  state- 
ments of  counsel,  etc.  The  attempt  to  get 
in  the  evidence  is  criticized  alao  aa  unduly 
pressed.  We  see  no  reaeon  to  differ  from 
the  judge's  statement  upon  a  motion  for  a 
new  trial,  that  the  United  SUtes  attorney 
was  guilty  of  no  misconduct.  The  excep- 
tions on  this  point  also  are  overruled. 

We  will  take  up  in  this  eonneotiou  anoth- 
er matter  not  excepted  to,  but  made  one  of 
the  grounds  for  demanding  a  new  trial,  and 
also  some  of  its  alleged  consequences,  be- 
cause they  alao  involve  the  question  bow  iar 
the  jury  lawfully  may  be  trusted  to  do  their 
duty  when  the  judge  ia  aatiafled  that  tbey 
are  worthy  of  the  truit.  The  jurymen  were 
allowed  to  aeparate  during  the  trial,  al- 
ways being  cautioned  by  the  judge  to  re- 
frain from  talking  about  the  case  with  any- 
one, and  to  avoid  receiving  any  impression 
as  to  the  merits  except  from  the  proceedinge 
in  court.  The  eounsel  for  the  prisoner  filed  ^ 
his  own  affidavit  that  members  of  the  jury  la 
had  stated  to  him  that'they  had  read  the  ? 
Seattle  daily  papers  with  articles  on  tha 
ease,  while  the  trial  waa  going  on.  He  set 
forth  articles  contained  Id  those  papere,  and 
moved  for  a  new  trial  The  court  refused 
to  receive  counter  affidavits,  but,  assuming 
in  favor  of  the  priaoner  tbat  the  jurors  had 
read  the  articles,  he  denied  tbe  motion. 
This  court  could  not  make  that  aaaumptlon 
if  the  result  would  be  to  order  a  new  trial, 
but  the  probability  that  jurors,  if  allowed 
to  aeparate,  will  aee  something  of  the  pub- 
lic prints,  is  so  obviona,  that,  for  tbe  pur- 
pose of  passing  on  the  permiasiou  to  Sep- 
arste,  it  may  be  assumed  that  they  did 
so  in  thle  case. 

We  are  dealing  with  a  motion  for  a  new 
trial,  the  denial  of  which  cannot  be  treated 
aa  more  than  matter  of  discretion  or  as 
ground  for  reversal,  except  in  very  plain 
circumstances  indeed.  Mattox  v.  United 
States,  146  U.  S.  140,  36  L.  ed.  917,  13  Sup. 
Ct  Rep.  60.  See  Holmgren  v.  United  States, 
217  V.  a.  600,  64  L.  ed.  861,  30  Sup.  Ct. 
Bep.  68S.  It  would  be  hard  to  aay  that  thia 
ease  preaented  a  sufficient  exception  to  the 
general  rule.  Tbe  judge  did  not  reject  the 
aMdavit,  but  decided  against  the  motion  on 
the  assumption  that  more  than  it  ventured 
to  allege  waa  true.  Aa  to  hie  exercise  of 
discretion,  it  Is  to  be  remembered  that  the 
statutes  or  decisions  of  many  states  express- 
ly allow  tbe  separation  of  tha  jury,  evtn  la 
oapltal  eaaea.    Other  itataa  have  provided 
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th«  eontnry.  The  practice  luui  raried,  with 
perhaps  a  alight  preseDt  tendency  in  the 
more  consarvatire  direction.  If  the  mere 
opportunit^p  for  prejudice  or  corruption  !■  to 
raiw  a  presumption  that  they  ezlet.  It  will 
b«  hard  to  maintain  jury  trial  under  tfa« 
conditions  of  the  present  day.  Without  in- 
timating that  tha  judge  did  not  go  further 
than  we  should  think  desirable  on  general 
prfnciplea,  we  do  not  see  in  the  facts  be- 
fore UB  any  conclusive  ground  for  saying 
that  his  expressed  belief  that  the  trial  was 
fair  and  tliat  the  prisoner  has  nothing  to 
^  complain  of  is  wrong. 
■J  Several  objections  were  taken  to  the  ad- 
•  mission  and 'suCBciency  of  evidence.  The 
Bnt  is  merely  an  attempt  to  raise  techni- 
cal difficulties  about  a  fact  which  no  one 
really  doubts;  namely,  that  the  band  bar- 
racks, the  undisputed  place  of  the  crime, 
were  within  the  exclusive  jurisdiction  of 
ths  United  States.  A  witness  testified  that 
they  were  within  the  inclosure  of  Fort  Wor- 
deo,  under  military  guard  and  control,  from 
srhich  all  unauthorized  persons  are  ex- 
eluded,  and  ttiat  he  knew  that  the  fence 
waa  coincident  with  the  boundaries  shown 
OD  a  map  objected  to  but  admitted.  He 
Identified  tbe  band  barracks  as  described  in 
certain  oon damnation  proceedings.  The 
state  of  Washington  had  assented  by  stat- 
■t«  to  such  proceedings  and  Congress  had 
•nthorized  them.  The  deeds  and  condemna- 
tion proceedings  under  which  the  United 
States  claimed  title  were  introduced.  The 
witness  relied  in  part  upon  the  correctness 
•f  official  maps  in  the  Engineer's  Depart- 
ment, made  from  original  surveys  under  the 
authority  of  tbe  War  Department,  but  not 
within  his  personal  knowledge,  and  he  re- 
ferred to  a  book  showing  the  titles  to  Fort 
Worden  compiled  under  the  same  authority. 
Tbe  documents  referred  to  are  not  before  us, 
but  they  properly  were  introduced,  and,  so 
far  OS  we  can  see,  justified  the  finding  of 
the  jury,  even  It  the  evidence  of  the  d« 
facto  exercise  of  exclusive  jurisdiction  was 
not  enough,  or  if  the  United  States  was 
called  on  to  try  title  in  a  murder  case. 
We  think  it  unnecessary  to  discuss  this 
objection  in  greater  detail. 

Another  objection  is  based  upon   an  ex- 
travagant extenaion  of  tbe  Sth  Amendment. 
A  question  arose  as  to  whether  a  blouse  be- 
longed to  the  prisoner.    A  witness  testified 
that  the  prisoner  put  it  on  and  it  fitted  bim. 
It  Is  objected   that   he  did   this  under   thf 
■ame  duress  that  made  his  ststements  inad- 
missible, and  that  it  should  be  excluded  for 
the  same  reasons.     But  the  prohibition  of 
It  ■ompalling  a  man  in  a  criminal  court  to 
S  ba  witness  sgsinat  himself  is  a  prohibition 
'  of  the  use  of  physical  or  moTal*com pulsion 
to  extort  eommnnlcfttiona  from  bim,  not  an 


exclusion  of  his  body  as  evidence  when  it 
may  be  materioL  Tha  objection  in  princi- 
ple would  forbid  a  jury  to  look  at  a  pris- 
oner and  compare  his  features  with  a  photo- 
graph in  proof.  Moreover,  we  need  not  con- 
sider how  far  a  court  would  go  in  compel- 
ling a  man  to  exhibit  himself.  For  when 
he  is  exhibited,  whether  voluntarily  or  by 
order,  and  even  if  tbe  order  goes  too  far, 
the  evidence,  if  material,  is  competent. 
Adams  v.  New  York,  192  U.  S.  685,  48  L.  ed. 
675,  Z4  Sup.  Ct  Rep.  S7Z. 

The  remaining  exceptions  relate  to  the 
charge.  One  was  to  a  refusal  to  embody  an 
instruction  requested  as  to  reasonable 
doubt.  The  court,  however,  gave  full  and 
correct  instructions  on  the  matter,  and  in- 
deed, rather  anxiously  repeated  and  im- 
pressed upon  the  jury  the  clearness  of  tbe 
belief  they  must  entertain  In  order  to  con- 
vict. See  Dunbar  v.  United  States,  166  U. 
S.  186,  199,  39  L.  ed.  390,  395,  15  Sup.  Ct. 
Rep.  325;  4  Wigmore,  Ev.,  S  2497.  Another 
exception  was  to  the  refusal  to  give  an  In* 
etruction  that  "the  presumption  of  inno- 
cence starts  with  the  charge  at  the  begin- 
ning of  the  trial,  and  goes  with  [tbe  ao- 
euaed]  until  tbe  determination  of  the  case. 
This  presumption  of  innocence  is  evidence 
in  the  defendant's  favor,"  etc.  The  Judge 
said:  "Tha  law  presumes  innocence  in  all 
criminal  prosecutions.  We  b<^n  with  a 
legal  presumption  that  the  defendant,  al- 
though accused,  la  an  innocent  man.  Not 
that  we  take  tiiat  to  be  an  absolute  rule, 
but  it  is  tbe  principle  upon  which  prosecu- 
tions must  ba  conducted;  that  the  evidence 
must  overcome  the  legal  presumption  of  in- 
nocence. And  in  order  to  overcome  the  la- 
gal  presumption,  aa  I  have  already  stated, 
the  evidence  must  be  clear  and  convincing, 
and  sufficiently  strong  to  convince  the  jury 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty,"  with  more  to  the  same  ef- 
fect. This  was  correct,  and  avoided  a  tend- 
ency in  the  oloaing  sentence  quoted  from 
the  request  to  mislead.  Agnew  v.  United 
States.  166  U.  S.  30,  51,  62,  41  L.  ed.  624, 
629,  630,  17  Sup.  Ct  Rep.  235.  See  also  4  i« 
Wigmore,  Ev.  §  2G11.  JJ 

*  After  the  jury  had  been  sent  out,  they  re-  * 
turned  and  asked  the  court  what  consti- 
tuted a  reasonable  doubt  The  court  re- 
plied: "A  reasonable  doubt  is  an  actual 
doubt  that  you  are  conscious  of  after  going 
over  in  your  minds  the  entire  case,  giving 
consideration  to  all  the  testimony  and  every 
part  of  it.  If  you  then  feel  uncertain  and 
not  fully  convinced  that  tbe  defendant  is 
guilty,  and  believe  that  yon  are  acting  In 
a  reasonable  manner,  and  if  you  believe 
that  a  reasonable  man  in  any  matter  of  like 
importance  would  hesitate  to  act  baeausa  ot 
■uob  a  doubt  aa  yoa  are  oonsciooa  of  hmv 
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fn^  Uwt  ii  ft  raftMSftble  doubt,  of  vbich  the 
defendant  i(  entitled  to  have  the  beneflt." 
He  denied  tiie  notion  tbat  vaj  mere  poul- 
tdlify  vas  enffleient  groiuid  for  such  a 
doubt)  And  added  that,  in  th«  performance 
of  jurj  terrioe,  thej  abould  decida  eontro- 
vcreiea  u  tliey  would  any  important  ques- 
tion in  their  own  afTaJn.  Tbis  was  except- 
ed to  gcneralljr,  and  the  court  was  asked  to 
add  that  If  the  juTj  found  one  fast  iceon- 
aiatent  with  the  guilt  of  the  defendant,  they 
■hould  acquit.  The  court  already  bad  given 
this  instruetion  in  the  charge,  and  vaa  not 
called  upon  to  repeat  it.  As  againit  a  gen- 
eiftl  exception,  the  initniotioni  giren  were 
oorrect.  Some  other  details  in  the  trial  are 
eiriticized,  hut  we  have  dealt  with  all  that 
seem  to  ns  to  deserve  mention,  and  find  no 
mffieient  reason  why  the  judgment  ehould 
not  be  affirmed. 
Judgment  affirmed. 


(ns  V.  B.  »3.) 
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PUBUO    Ii&KDa    (S    75*}— SWAUP    Ii&IfDS— 

BsBEBVATiOK     FBOU     Railwat     Lard 
OBAirr. 

1.  proceedings  instituted  prior  to  the 
deBnite  location  of  a  railway,  for  the  pur- 
pose of  bringing  under  the  operation  of  the 
■wamp  lana  act  of  September  28,  I8S0, 
certain  lands  within  the  place  limits  of  the 
land  grant  made  to  the  railway  company 
by  the  act  of  May  12,  ]B64,  do  not  except 
•uch  lands  from  the  railway  land  grant  as 
being  previously  reserved,  if  they  were  not 
in  fact  swamp  or  overflowed  lands. 

[Bd.  Note,— I^ir  ottier  cams,  ise  PnbUo  I^nd*. 
Cmt.  DIs.  I)  aS-lW:   Dec.  Dig.  t  7B.*1 

PnBtic  Lands  (S  107*)— CoMci,nBivEiTM8 
or  Decisio.vs  of  Laud  Depabtmbst— 
Swamp  L,ands— Railway  Land  Obamt. 

2.  A  railway  company  will  not  be  re- 
quired to  account  to  the  United  States  in 
equity  for  the  proceeds  of  the  sate  of  lands 

tiatented  to  the  company  as  within  the  place 
imits  of  the  railwav  land  grant  made  by 
the  act  of  May  12,  1S04,  on  the  theory  that 
what  was  done  under  or  in  execution  of  the 
swamp  land  act  of  September  28,  ISSO,  prior 
to  the  filing  of  the  map  of  definite  loca- 
tion, operated  to  except  such  lands  from  the 
railway  land  grant  as  being  previously  re- 
served, where  to  grant  such  relief  would 
be  to  disregard  a  subseouent  decision  of  the 
Commissioner  of  the  General  Land  ORice, 
made  afUr  full  notice  and  hearing,  that 
such  lands  were  not  in  fact  swamp  or  over- 
flowed, and  that  neither  the  state  nor  any  of 
.  its  counties  claiming  them  as  such  were  en- 
titled to  said  lands,  which  decision  has  nev- 
er been  appealed  from,  and  still 
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Argued  April  26,  27,  1910.     Decided  Octo- 
ber 17, 1910. 

APPEAI/  from  the  United  States  Clreuli 
Court  of  Appeals  for  the  Bi^th  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Northern 
District  of  Iowa,  dismissing  t^  bill  in  ft 
suit  to  eranpel  a  railway  company  to  ftc- 
eount  to  the  United  States  for  the  proeeeds 
of  the  sale  of  lands  within  the  place  linuta 
of  its  land  grant,  on  the  ground  that,  being 
selected  as  swamp  lands,  they  were  except- 
ed  from  auch  grant.     Affirmed. 

The  facts  are  atated  In  the  opinion. 

Bee  same  caae  below,  87  C.  C.  A.  592,  IW 
Fed.  818. 

Mr,  Bftilon  Corneaa  for  appellant. 

Mr.  Cliftrles  E.  Vroman  for  appellee.       ^ 

*  Mr.  Justice  Harlftn  delivered  the  opin-  * 
ion  of  the  court: 

By  an  sot  approved  March  3d,  1887,  cbapk 
S76  (amended  by  act  of  February  IZtb, 
1896,  chap.  IS,  and  by  act  of  March  2d, 
189fi,  chap.  39),  Congress  provided  for  th« 
adjustment  of  land  grants  theretofore  made 
in  aid  of  the  construction  of  railroads,  and 
for  the  forfeiture  of  unearned  lands,  and 
for  the  relinquishment  or  reconveyance  to 
the  United  States  of  lands  which  had  been 
certified  or  patented  to  or  for  the  use  of  obj 
railroad  company.  24  Stat,  at  L.  666;  U. 
S.  Comp.  Stat.  1901,  p.  1595;  29  Stat  at 
L.  6,  42,  U.  B.  Comp.  Stat  1901,  pp.  I69S, 
1603. 

If,  upon  completing  such  adjustment.  It 
appeared  that,  from  any  cause,  lands  bad 
been  erroneously  certified  or  patented  by  the 
United  Statee,  to  or  for  the  use  of  a  rail- 
road company,  by,  through,  or  under  grant 
from  the  United  States,  to  aid  in  the  con- 
struction of  a  railroad,  then  it  became  the 
duty  of  the  Secretary  of  the  Interior  to  de- 
mand the  relinquishment  or  reconveyance  of 
such  lands  to  the  United  States,  whether 
within  granted  or  indemnity  llmite;  and  if 
such  demand  was  not  complied  with  by  ft 
named  time,  then  the  Attorney  General  waa 
to  institute  the  necessary  proceedings  to 
cancel  all  patents,  certificates,  or  other  evi- 
dence of  title  issued  for  such  lands,  and  to 
restore  the  title  to  the  United  States.  Pro- 
vision was  made  for  the  protection,  by  pat- 
ents, of  purchasers  in  good  faith  from  the 
grantee  company,  and  the  Secretary  of  th» 
Interior  was  required  to  demand,  on  behalf 
of   the   United   States,   "payment   from  tht 
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eompanr  wUeh  bu  wo  dlipoaed  of  mdi 
Unda  of  «a  amonnt  aqu^  to  the  govein- 
tnent  price  for  gimilar  Undi;"  and  if  pay- 
ment wu  refuMd,  within  %  time  nunad, 
"the  Attorney  General  was  to  institute  Buits 
agaiiiBt  the  ctMnpony  tor  iueh  amount." 
Ibid. 
B  Under  the  authority  of  that  act,  the  prea- 
J  ent  suit  was  brought  by  the  United  States 
'  in  1903.  It  relates  to  alKiut'4,300  acres  of 
lands  in  Kassutb,  Palo  Alto,  and  Dickinson 
oounties,  Iowa,  which,  ike  United  States  al- 
1^^,  were  erroneouBly  patented  (in  1880) 
to  the  defendant  railway  company.  That 
company  aold  the  lands  to  purchasers  in 
good  faith,  and  refuses  to  account  to  the 
United  States  for  the  proceeds  of  anch  lalfls. 
The  relief  asked  is  a  decree  compelling  the 
railway  company  to  account  for  such  pro- 
ceeds, and  declaring  such  indebtedness  to  be 
A  lien  upon  all  funds  in  its  hands  realized 
from  the  above  sales.  The  company  took 
issue  with  the  government  by  answer,  but 
before  the  cause  was  heard,  the  material 
fact*  were  stipulated  by  the  parties.  The 
circuit  court  dismisBed  the  bill,  and  its 
judgment  was  affirmed  by  the  circuit  court 
of  appeals. 

In  order  that  the  grounds  upon  which  the 
lower  courts  proceeded  may  fully  appear, 
the  circumetancee  under  which  the  defend- 
ant railroad  company  became  connected 
with  the  lands  murt  be  stated. 

By  an  act  passed  May  12th,  1804,  chap. 
84,  Congress,  in  aid  of  the  construction  of 
certain  railroads,  granted  to  the  state  of 
Iowa,  for  the  use  and  benefit  of  the  Me- 
Gregor  Western  Railroad  Company,  "every 
alternate  section  of  land  designated  by  odd 
numbers  for  ten  sectioni  in  width  on  each 
side  of  said  roads;  but,  in  case  it  Hhall  ap- 
pear that  the  United  States  have,  when  the 
linea  or  routes  of  said  roads  are  definitely 
located,  sold  any  section  or  any  part  there- 
of, granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  settlement  has 
attached  to  the  same,  or  that  the  same  has 
been  reserved  by  the  United  States  for  an; 
purpose  whatever,  then  it  shall  be  the  duty 
of  the  Secretary  of  the  Interior  to  cause  to 
be  selected,  for  the  purposes  aforesaid,  from 
the  public  lands  of  the  United  States  near- 
est to  the  tiers  of  sections  above  specified, 
■o  much  land  in  alternate  sections,  or  parts 
C  of  sections,  designated  by  odd  numbers,  as 
1}  ahall  be  equal  to  such  landa  aa  the  United 
*  States  have  sold,  reserved,  or^otherwise  ap- 
propriated, or  to  which  the  right  of  home- 
stead settlement  or  pre-emption  hss  at- 
tached, aa  aforesaid,  which  lands  thus  indi- 
cated by  odd  numbers  and  sections,  by  the 
direction  of  the  Secretary  of  the  Interior, 
shall  be  held  by  the  state  of  Iowa  for  the 
uses   and    purposes     aforesaid:       Provided, 


That  tM  lands  ao  aelMtod  iliall  In  no  «an 

be  located  more  than  twenty  mflM  txtaa  tlw 
lines  at  said  roads:  iVocided,  /urtAer,  That 
any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress,  or  in 
any  other  manner  by  oompetent  authority, 
for  the  purpose  of  aiding  in  any  object  of 
internal  improvement  or  other  purpose 
whatetw,  be,  and  the  same  are  hereby,  re- 
served and  ssMpted  from  tho  operation  of 
lAu  act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  route  of  said  roads 
through  such  reserved  lands,  in  which  ease 
the  right  of  way  shall  be  granted,  subject 
to  the  approval  ot  the  President  of  ths 
United  States."  13  Btat  at  L.  72.  Ths 
provisions  of  this  set  were  duly  accepted  by 
the  state  in  186fl.  Laws  of  Iowa,  1800, 
chap.  42,  p.  180. 

The  McGregor  &  Western  Railroad  Com- 
pany failed  to  comply  with  the  oonditioua 
of  tlie  above  acL  Thereupon,  all  lands  and 
rights  to  land  granted  to  it  by  the  act  of 
1S04  (the  lands  now  In  dispute  being  part 
of  those  so  granted)  were  "absolutely  and 
entirely  resumed  by  the  state  of  lows,"  l^ 
an  act  of  February  27th,  1888,  which  d^ 
dared  that  "the  same  be  and  are  as  fully 
and  absolutely  vested  in  the  state  as  if  the 
some  had  never  been  granted  to  said  rail- 
road company."  Laws  of  Iowa,  18S8,  p.  20. 
The  state  then,  tiy  an  act  of  March  Slst, 
1868,  gave  the  benefit  of  the  grant  for  the 
road  in  question  to  the  McGr^^r  A  Sioux 
City  Railway  Company,  which  accepted  the 
terms  preflcribed  by  that  act.  Laws  of 
Iowa,  1868,  chap.  S8,  p.  70.  But  that  com- 
pany also  failed  to  comply  with  the  terms  of 
the  grant,  and  the  lands  and  rights  of  lands 
granted  were  again  resumed  by  the  stat^  t- 
and  afterwards  were  passed  upon  certain  Jj 
terms  and  conditions  to  the  Chicago,*MiI-  * 
waukee,  A  St.  Paul  Railway  Company,  hf 
an  act  passed  February  27th,  1878.  The 
latter  company  accepted  the  provisions  of 
that  grant,  and,  in  recognition  of  its  rights, 
the  United  SUtes,  in  1880,  patented  to  the 
state  for  the  benefit  of  that  oompany  the 
following  lands,  covered  by  the  act  of  1BS4: 
320  acres  in  Dickinson  county,  by  patent  of 
April,  1880;  3764.81  in  Kossuth  and  Palo 
Alto  counties.  These  lands  embraced  all 
sued  for  except  two  tracts  aggregating  200 
acres  in  Kossuth  coun^,  to  which  the  pres- 
ent defendant  asserted  no  title.  Laws  ot 
Iowa,  1878,  chap.  21,  p.  18.  Upon  compli- 
ance with  the  t«rms  and  conditions  pre- 
Bcribed  in  that  aet,  the  governor  of  lows 
was  authorized  to  patent  and  transfer  to 
the  present  defendant,  the  Chicago,  Mil- 
waukee, A  St.  Paul  Railway  Company,  tba 
lands  mentioned  in  the  act  of  Congress  of 
1864. 

In  1864  and  ISQQ  maps  of  definite  loe^ 
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Hon,  doignatlng  tba  Una  of  wud  road  in 
lowft,  u  indicated  in  the  act  of  1864,  were 
Ued  in  the  ofDee  of  tba  Commiasiomr  of 
tba  GaueriJ  Land  Office. 


tha  tanda  tb«  proceeds  of  the  aale  of  which 
the  gDremment  now  claims,  by  which  were 
within  tba  lO-mlla  or  place  limits  of  the 
railroad,  were  covered  by  existing  claims  of 
Mcord  in  the  office  of  the  Comroisaiouer  of 
tbe  General  lAnd  Office,  coiiBistiug  of  home- 
stead entriea,  pre-emption  declaratory  state- 
ntenta,  warrant  locations,  etc.,  and  were 
pending  before  Qie  Department  of  the  In- 
terior for  adjudication.  It  that  were  true, 
then,  bj  tlie  rery  tenoB  of  the  act  of  Con- 
greoa,  the  lands  in  question  would  hi.ve  been 
•zeept«d  from  the  grant  of  1864.  But  tbe 
defendant  denied  in  its  answer  that  such 
faot  existed,  and  it  does  not  appear  from  the 
•rldenca  that  any  homestead  entry,  pre-emp- 
tion, declaratory  atatement,  or  warrant  lo- 
eation  bad  been  made  prior  to  the  deflaite 
n  location  of  the  line  of  the  railroad.  On  tbe 
g  eontrary,  it  waa  stipulated  In  the  case  that 
•  prior  to  and  on*  August  30th,  18(14, — which 
wee  after  the  pasaaga  by  Congress  of  the 
original  granting  act,  and  was  the  date  of 
the  filing  of  the  plat  of  definite  location  of 
tbe  road,— ttoiM  of  tha  land*  dnortbed  i»  tha 
aa  of  oomploinf  had  haea  ooverad  hy  any 
hommataad  etUry,  pre-smptidn,  declaratory 
•tolmnent,  or  loarront  IoobIhhi  or  athtr  e»- 
itting  cloJn*  of  record  w  tk«  affica  of  the 
OoBMnianoNsr  of  tha  Oen«raI  Land  O/fioe, 
In  that  view,  and  if  this  ware  the  whole 
ease,  then,  beyond  all  question,  the  law 
would  be  in  faror  of  the  railway  company; 
for  tbe  grant  of  I8B4  was  one  in  pratmti 
for  tbe  poTpoaes  therein  mentioned,  and  ao- 
oording  to  tbe  settled  doctrines  of  this  court, 
the  banefleiary  of  the  grant  wu  entitled  to 
tba  landa  granted  In  place  limiu  which  had 
■ot  been  appropriated  or  reserred  by  the 
United  Btata  for  any  purpose,  or  to  which 
a  homestead  or  pre-emption  right  had  not 
attached  vr^or  to  tha  dafinite  location  of  the 
road  proposed  to  be  aided.  Tbe  grant  plain- 
ly included  odd'numbered  sections,  within 
10  miles  on  each  side  of  tba  road,  which 
were  part  of  the  public  domain,  not  pre- 
viaoaly  appropriated  or  sat  apart  for  some 
speoifle  purpose  at  tbe  time  of  the  definite 
loeation. 

But  the  government  insists  that  before  the 
passage  of  tbe  act  of  1S64  these  lands  bad 
been  reserved  by  what  waa  done  under  or 
in  exeeution  of  what  ia  known  ae  the  swamp 
tend  aet  of  September  ZSth,  1860  [9  BUt 
■t  L.  519,  chap.  84,  U.  S.  Camp.  Stat  IBOl, 
f,  16M],  and  canno^  therefore,  be  regarded 
■a  gn«ted  by,  but  were  excepted  from,  the 
"  B  ol  tba  Mt  of  18H.    18  Stat  at  L. 


72,  §  1,  chap,  84.  Consequently,  it  is  con- 
tended by  the  United  States,  patents  oould 
not  have  been  legally  issued  to  the  railway 
oompany  under  tbe  act  of  1804.  The  con- 
tention of  the  railway  company,  on  the 
other  hand,  is  that  tbe  lauds  in  question 
were  not,  in  fact,  awamp  or  overflowed  Isjids 
granted  by  tbe  act  of  1B5D,  to  which  any 
right  could  legally  attach  in  behalf  of  tbe 
state  under  that  act;  therefore,  it  is  con- 
tended that  nothing  done  under  that  act  ^ 
availed  or  could  have  availed  the  state  ez-  jj 
cept  a  deciiion'or  ruling  by  competent  au-  * 
thority,  in  due  form,  that  these  lands  ware 
in  fact  within  the  class  of  swamp  or  over- 
flowed lands  mentioned  in  the  act  of  18S0. 

In  view  of  what  has  been  said,  it  becomes 
necessary  to  inquire  into  tbe  scope  and  ef- 
fect of  the  swamp  land  act  of  18G0. 

By  the  act  of  Congress  of  September  28tb, 
IH6D,  chap.  84,  Congress  granted  to  Arkan- 
sas all  the  twamp  and  ovarfloieed  lands  un- 
fit for  cultivation,  within  its  limits,  and 
which  remained  unsold  at  the  time,  to  en- 
able the  state  to  construct  the  necessary 
levees  and  drains  to  reclaim  such  landa. 
That  act  provided  that  it  should  be  "the  du- 
ty of  tbe  Secretary  of  the  Interior,  as  soon 
as  may  be  practicable  after  the  peesage  of 
this  act,  to  make  out  an  accurate  list  and 
plata  of  tbe  lands  described  as  aforesaid, 
and  transmit  the  same  to  the  governor  of 
tbe  state  of  Arkansas,  and,  at  the  request 
of  said  governor,  cause  a  patent  to  be  is- 
sued to  the  state  therefor;  and  on  that 
patent,  the  fee  simple  to  said  lands  shall 
vest  in  the  aaid  state  of  Arkansas,  subject 
to  tba  dispoaal  of  the  legislature  thereof) 
Provided,  Aowsiw,  that  the  proceed*  of  said 
lands,  whether  from  sale  or  by  direct  ap- 
propriation in  kind,  shall  be  applied,  ezcln- 
sively,  ai  far  at  neoeiaarjf,  to  the  purpose  of 
reclaiming  said  land*  by  means  of  the  levees 
and  drains  aforesaid"  (J  2} ;  that  "in  mak- 
ing out  a  list  and  plata  of  the  land  afore- 
said, all  legal  subdivisions,  the  greater  part 
of  which  is  'wet  and  unfit  for  cultivation,' 
ehatt  be  included  in  said  liat  and  plats;  but 
when  tbs  greater  part  of  a  subdivision  is 
not  of  that  character,  tbe  whole  of  it  shall 
be  excluded  therefrom"  (g  3);  and  that 
"the  provisioDB  of  this  act  be  extended  to, 
and  their  beneQta  be  conferred  upon,  each 
of  tbe  other  states  of  the  Union  in  which 
such  swamp  and  overfloived  lands,  known 
and  designated  aa  aforesaid,  may  be  situat- 
ed" (S  4).  9Stat  atL.  SIS,  chap.  84,  U.  a 
Comp.  Stat.  1801,  p.  1687. 

We  have  seen  that  by  tbe  act  of  1864  tbe  « 
raalroad  company,  by  tbe  grant  in  praaanti  3 
in  that  act  contained,  was*to  get  the  odd-  * 
numbered  sections  within  10  miles  on  «aeh 
side  of  its  line,  and  not  sold  by  the  United 
States  before  deflnlts  loeatiou,  or  to  wUsk 
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no  tight  of  pre-emption  or  bomevtead  Mttle- 
meat  had  attached  at  the  time  of  such  loca- 
tion, or  which  bad  not  been  prerionilj  re- 
■erved  by  the  United  State*  for  some  pur- 
pose. It  is  stipulated  that  when  the  line 
of  the  railroad  was  definitelj  located,  none 
of  the  landa  in  question  "were  oovered  by 
any  homestead  entry,  preemption,  declara- 
tory BtatementB,  or  warrant  locations,  or 
other  existing  claims  of  record  in  the  office 
of  the  Commlsoioner  of  the  General  Land 


was  done,  prior  to  the  definite  location  of 
the  road,  for  the  purpose  of  bringing  these 
lands  under  the  operation  of  the  act  of  1860 
*a  swamp  and  overSowed  lands,  created  a 
•claim  that  covered  or  attached  these  lands. 
But  this  contention  of  the  government  must 
4W  oonsideied  in  the  light  of  the  fundament- 
«1  inquiry  whether  the  latter  claim  can  avail 
•Bytbing  whatever  if  th«  landt  toert  net  in 
fact  noamp  or  over/lotcied  londt;  for  only 
lands  af  that  eharaoter  were  granted  by  the 
mot  of  I8G0,  and  no  mere  claim  that  they 
were  swamp  or  overflowed  lands  could  make 
them  such,  unless  it  was  sustained  by  some 
decision  or  ruling  by  competent  authority  to 
that  effect.  There  never  was  any  such  de- 
cision or  ruling.  It  is  true  that  Dickinson, 
Palo  Alto,  and  Koaauth  counties — acting, 
we  may  assume,  for  Uie  purposes  of  this 
ease,  under  the  sanction  of  the  state — made 
■elections  of  those  lands  as  swamp  lands; 
but  it  la  stipulated  and  agreed  in  this  case 
that  those  selections  were  never  adopted, 
ratified,  or  confirmed  in  any  manner  by  the 
Interior  or  Land  Department,  but  remained 
pending  and  undetermined  therein  down  te 
tbs  year  IS76;  that  "during  that  time  the 
■tate  of  Iowa  claimed  said  lands  as  being 
swamp  and  overflowed  lands  gTant«d  to  it 
,  under  and  by  virtue  of  said  act  of  Congress 
'  of  September  28,  ISGO,  and  as  having  been 
''  Mlect«d*as  such  by  said  several  counties  un- 
dw  authority  of  an  act  of  Its  legislature, 
approved  January  13,  1863;  and  said  Mc- 
Gregor Western  Railroad  Company  and 
said  MeOregor  &,  Sioux  City  Hallway  Com- 
pany (afterwards  McGregor  &  Missouri  Riv- 
er Railway  Company)  successively  made 
claims  to  the  same  lands  as  being  neither 
swamp  nor  overflowed  in  character,  hut  as 
inuring  to  them  respectively,  under  the  act 
of  Congress  of  May  IS,  1864,  as  place  lands, 
within  the  10-mile  limlte  of  said  grant,  un- 
der Uw  plat  of  definite  location  flled  August 
SO,  lS04i  that  on  May  31,  1670,  and  on  Oc- 
tober SI,  18TS,  the  Commissioner  of  the  Gen- 
end  lAnd  Office,  upon  public  hearings  of 
tte  matter  of  such  respective  claims,  and 
■fto  due  Dotioe  to  all  parties  intareeted,  du- 
Ir  Md  BDd  adjudged  in  writing  that  tbe 
taadi  la  mU  DiokiusoB,  Kossuth,  and  P»lo 


Alto  counties,  Iowa,  mentioned  and  de- 
scribed in  oomplaiuoDt's  exhibit  'A'  and  in 
paragraphs  11  and  12  of  defendant's  answer 
in  this  cause,  were  not  in  fact  noamp  or 
overflowed  htndt,  and  were  not  of  a  eharoo- 
ter  embrooeif  in  said  act  of  Congress  of  Sep- 
tember 28,  1860,  and  known  as  the  swamp 
land  a«t;  and  that  the  stete  of  Iowa  and 
said  several  counties  were  never  entitled  to 
said  lands,  or  any  part  thereof,  under  said 
oot.  Said  hearings  were  had  pursuant  to 
Ute  requirements  of  the  act  of  Congress  of 
March  6,  1872  [17  SUt.  at  L.  37,  chap.  39], 
and  said  findings  and  decisions  of  the  Com- 
misaionar  were  never  appealed  from,  re- 
versed, or  modified  in  any  manner,  as  shown 
by  the  records  of  said  General  Land  Office." 
Nearly  thirty  years  have  passed  since  this 
decision  of  the  Land  Department,  and  the 
United  States,  without  ever  appetding  from 
the  decision  ol  the  Land  Department,  now 
comes  forward  and  asks  a  court  of  equity 
to  cancel  the  patent  issued  In  1880  and 
1SS1,  under  which  the  railway  claims. 
Tontjiing  this  aspect  of  the  caee,  tbe  circuit 
court  of  appeals  ssidi  "Since  then  most,  if 
not  all,  of  the  lands  have  been  sold  and  con- 
veyed to  numerous  purchasers  of  small  g| 
tracte,  who  bought  them  in  good  faith  and  J{ 
for  value.  •Twenty-five  years  or  more  of  • 
quiet  enjoyment  of  t^e  land  in  question  have 
now  elapsed.  No  fraud  or  unfair  practices 
in  any  stage  of  the  proceedings  leading  up 
to  the  final  patente  are  charged  against  the 
railway  company  or  any  persons  acting  for 
it  In  such  circumstences,  it  would,  in  our 
opinion,  be  inequitable  and  conducive  of  no 
good  results  to  grant  the  relief  sought  by 
this  bill-"  [B7  C.  C.  A.  BOO,  100  Fed.  820.] 
In  determining  this  case,  it  must  not  be 
overlooked  that  tbe  act  of  Congress  confers 
upon  the  Secrstery  of  the  Interior,  and  up- 
on him  alone,  tbs  power  to  Identify  particu- 
lar lands  as  swamp  and  overfiow  lands  em- 
braced by  tbe  act  of  1850.  Referring  to  the 
2d  section  of  that  act,  Mr.  Justice  Miller, 
speaking  for  the  court  in  French  v.  Fysu, 
93  U.  6.  lee,  171,  23  L.  ed.  812,  813,  said: 
"It  was  under  the  power  conferred  by  this 
section  that  the  patent  was  issued  under 
which  defendant  holds  the  land.  We  are  of 
opinion  that  this  section  devolved  upon  tbe 
Becretery,  as  the  head  of  the  Department 
which  adminietered  the  affairs  of  the  publie 
lands,  the  duty,  and  conferred  on  him  the 
power,  of  determining  what  lands  were  of 
the  deseription  granted  by  that  act,  and 
made  hit  office  tke  trihwxal  toho»e  deeitio* 
on  that  tubject  aa*  to  be  controlling."  To 
the  same  effect,  on  this  point,  are  Ehrhardt 
v.  Hogaboom,  118  U.  8.  87,  68,  BB  L.  ed. 
340,  6  Sup.  Ct.  Rep.  I1S7,  aad  Rogers  Loec^ 
motive  Maeh.  Works  v.  American  Bmigraat 
Co.  164  U.  B.  Ua,  671,  41  U  ed.  6S2,  H7, 
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17  Gnp.  CL  Rep.  ISB.    In  the  Utter  mu« 
wnit  Mid:    'fllie  identiflc^tion  of  Unda 
brMied  by  the  twamp  land  tutt  was  therefore 
iwcessKry  before  the  state  eonld  elaim  k  pat- 
ent or  ezerciie  absolute  oontrol  of  them.'' 

We  repeat  that  it  must  be  taken  that 
these  lands  were  not  ewamp  or  overflowed 
lands  that  had  been  reserved  hf  the  United 
SUtea  under  the  act  of  1850.  That  fact 
must  be  regarded  as  conclusively  established, 
BB  between  tbe  present  parties.  We  say  oon- 
eluaivelj  established;  for,  after  full  notice 
^  to  all  parties  who  were  concerned  in  the 
2  matt«r,  and  who  had  asserted  titles  to  these 

•  lands,  tile  *  Commissioner  of  the  General 
Land  OfBce  decided,  in  1878,  after  full  hear- 
ing, that  these  lands  were  not,  in  fact, 
swamp  or  overflowed  lands,  aiid  that  neither 
(k«  ttatt  nor  any  of  tl«  counties  loera 
titled  to  them  or  any  of  them  under  the 

of  1850.  That  hearing  by  tbe  Commiuioner 
was  had  pursuant  to  said  act  of  Congress 
of  March  5th,  1672,  chap.  39,  which  provid- 
ed, among  other  things,  that  the  decision 
should  be  "without  prejudice  to  legal  entries 
or  Uw  rights  of  bona  fide  settlers  under  the 
homestead  and  pre-emption  laws  of  the 
United  States  prior  to  the  date  of  this  act." 
17  SUt.  at  L.  37.  In  any  view,  that  deci- 
sion was,  in  contemplation  of  law,  one  by 
tlie  Secretary  of  the  Interior,  who,  by  the 
original  act  of  1S50,  was  directed  to  make 
out  accurate  lists  or  plats  of  the  lands  de- 
scribed by  that  act  as  swamp  and  overflowed 
lands.  Wilcox  v.  Jackson,  13  Fet.  408,  10 
L.  ed.  EM;  Woleey  v.  Chapman,  101  U.  8. 
756,  768,  26  L.  ed.  OlS,  019.  The  decision 
was  never  appealed  from,  and  has  never  been 
reversed  or  modified.  The  United  States 
now  comes,  many  years  after  suoh  decision, 
and  in  disregard  of  the  unreversed  decision 
of  tbe  Laud  Department,  asks  a  decree  wbich 
eaanot  b«  rendered  except  upon  the  theory 
that  these  lands  were,  in  fact,  swamp  or 
overflowed  lands.  We  cannot  adopt  this  the- 
ory nor  make  any  such  decree  as  that 
aaked.  By  the  act  of  1860,  CongreM  granted 
M  pra*enti  to  tbe  state  only  swamp  and 
overflowed  landa  within  its  limits;  and  the 
■tat«  legally,  we  may  ooneede,  for  the  pur- 
poses of  this  ease,  passed  its  interest  in  tueh 
lands  to  tbe  counties  in  which  they  were 
situated.  A  dispute  arose  between  the  par- 
ties interested  in  the  question  before  the 
Land  Department,  among  whom  were  the 
counties  claiming,  by  sanction  of  the  state, 
to  have  legally  selected  the  lands  under  the 
act  of  ISdO,  as  to  whether  tbe  lands  were, 
in  faet,  swamp  or  overflowed  lands.  That 
dispale,  upon  notice  and  hearing,  as  we 
have  seen,  was  decided  adversely  to  tbe  con- 
's tcntions  of  the  state  and  of  the  countiea  in 
J{  question,  by  the  Department  which   alone 

*  had  authority  to'determine  what  were  and 


what  were  not  swamp  or  arerfloirad  knd^ 
Ws  perceive  no  sound  reason  why  what  d» 
cision,  unreversed  and  unmodified  in  any  m- 
speot,  should  not  be  accepted  as  coneluaivs 
of  the  essential  facts  upon  which  it  wa* 
baaed.  In  that  view,  the  United  States  ha» 
no  standing  in  a  court  of  equity  to  obtaioi 
a  decree  that  will  be  in  disregard  of  the- 
fact  thus  conclusively  found  by  the  Lantf 
Department.  Therefore,  their  certificatioir 
to  the  state  for  the  benefit  of  the  rajlwaf 
company,  under  the  act  of  1664,  cannot  bv 
held  to  have  been  an  error.  It  is,  in  ■ub' 
stance,  admitted — at  any  rate,  the  recorif 
shows — that  if  the  lands  were  not  swamp  or 
overflowed,  the  company  was  entitled  to- 
them  under  the  act  of  1S04,  as  lands  noil 
previously  reserved,  but  granted  for  th« 
benefit  of  the  railway  company.  If,  notwith- 
standing the  decision  of  the  Land  Depart- 
ment, the  court  should  determine  the  rights 
of  tbe  parties  according  to  the  facts  present- 
ed to  that  Department,  it  would  be  eonfr<Mift- 
ed  with  the  fact,  eatabliabed  by  the  record, 
that  the  lands  in  question  were  not  swamp 
or  overflowed.  We  omit  any  reference  to 
other  questions,  which.  If  determined,  wonld 
lead  to  the  same  result  as  above  stated. 
The  decree  dismissing  tbe  bill  was  right  and 
the  judgment  of  the  Circuit  Court  of  Ap- 
peals is  sustained. 


(UB  0.  S.  1S«.) 

RICKEY  LAND  ft  CATTLE  COMPAlfT, 

Petitioner, 


MILLER  A  LUX 


COUBTS  (11  4S9,  482*)— COHC^BBBKT  Jttbis- 

DiCTioH— Water  Riasrs  in  Idtxbstatk 

STBEAK  —  EJXCLUSIVENESS     OF    JtJBISDIO- 
TlOn    FIBBT   AOqiTlBBD. 

1.  The  Federal  Circuit  Court  for  the 
district  of  Nevada  and  the  California  state 
courts  have  concurrent  jurisdiction  to  ds- 
termine  the  relative  rights  of  parlies  claim- 
ing, the  one  in  Nevada  and  the  other  Is 
CalifDmia,  to  be  entitled  to  appropriate,  as 
against  each  other,  the  waters  of  an  inter- 
state stream,  and  whichever  court  first  ao- 
quires  jurisdiction  is  entitled  to  proceed  to- 
final  determination  without  interferenco 
from  the  other. 

[Bd.  Note.~Por  other  casaa,  see  CouTto,  Csob 
Dig.  n  1334-1S1G;    Dtc.  DlR.  H  «8>.  49t-*l 

Ids    Pendens    (|   25*)— Pubchaskb    Pbn- 
DENTK  Lite. 

2.  The  doctrine  of  U*  pendent  appIlM  to 
a  corporation  to  which  the  defendant,  £■  a 
suit  brought  in  a  Federal  court  sitting  In 
another  state,  e(»veys  his  water  rights  witb- 
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In  ttie  atato  In  ut  Intentata  atreun,  whieh 
are  tha  ndijaet  ef  ths  litigation,  with  the 
intent  to  «TadB  tha   Jurisdiction  of   that 

[Ed.  Note.— For  other  ouea.  Me  Ue  FanOeni. 
Coit  Dig.  if  4T-G7;    Deo.  DIK.  I  ».•] 

ElQunT  a  187*)  —  Pedkbai,  Goubtb— AS- 

ciLLABT  JcBiSDionoir. 

3.  CroH  bills  filed  by  Mime  of  the  defend- 
ants in  a  suit  brought  in  a  Federal  cir- 
cuit court  to  eatabliah  the  relative  righta 
of  the  parties  as  appropriatora  of  the  wa- 
ter! of  the  same  Btream  are  maintainable, 
although  they  may  admit  the  right  of  com- 
plainants, aince  a  decree  as  between  th^n- 
■elves  and  tha  other  defendants  may  be  nec- 
essary to  prevent  a  decree  for  complainants 
from  vorking  injustice. 

lEd.   Mota— For  other  case*,  see  EqnltT,  Cent.  ' 
Dls.  ii  135-459;    Dec.  D<s-  I  li^■'l 
[Nos.  4  and  5.] 
Argued  January  18,  19,  1910.     Ordered  for 

reargument  January  31,  1910.     Reargued 

October  24,  26,  1010.    Decided  November 

7,  1910. 

>N  Writs  of  Certiorari  to  the  Unttad 
States  CSrouit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  decrees  which 
^Srmed  decrees  of  the  Circuit  Court  for 
the  District  of  Nevada,  restraining  proceed- 
ings in  suits  in  the  California  courts  over 
water  rights  in  an  interstate  stream  on  the 
ground  that  the  Federal  conrt  had  acquired 
Jurisdiction  before  tha  California  actions 
were  begun.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Bee  same  case  below,  No.  4,  Bl  C.  C.  A. 
S07,  152  Fed.  11;  No.  6,  81  a  C.  A.  218, 
1S2  Fed.  22. 

Measrs.  Jamea  F.  Peck,  Charles  O. 
Boynton,  and  Fredericlc  D.  McKenney  for 
petitioner. 

Messrs.  Aldia  B.  Browne,  Alexander 
Britton,  Frank  H.  Short,  Isaac  Frohman, 
Edward  F.  Treadwell,  and  W.  B.  Treadwell 
for  respondents. 

Mr.  James  F.  Feok  for  petitioner  on 
reaiigument. 

Messrs.  Edward  F.  lVeadiv«ll,  Aldis  B. 
Browne,  and  Alexander  Britton  for  re- 
ft Bpondents  on   reargtunent 

'    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

These  cases  are  brought  to  this  court  by 
eartiorari.  The  facta  material  to  the  nnder- 
•tanding  and  decision  of  them  are  these: 
Miller  t  Lux  is  a  corporation  using  the  wa- 
ter of  the  Walker  river  in  Nevada,  and 
elaiming  rights  in  the  same.  The  two 
branches  of  this  river,  known  as  East  Fork 
and  West  Fork,  rise  in  California  and  unite 
tn  Nevada  above  Miller  ft  Lux.  One  Rickey 
used  the  water  of  both  of  these  branches  in 
California,  and  claimed  rights  superior  to 

•Fcr  other  chh  •«•  swne  topic  ft  |  nrnsBa  In 


those  of  tha  parties  lower  down  on  the 
stream.  On  June  10,  1902,  Miller  &  Lux 
brought  a  bill  in  equity  in  the  circuit  court 
for  tha  district  of  Nevada  against  Bicksy 
and  certain  other  defendants,  some  of  whom 
are  respondents  in  the  second  of  the  present 
cases,  to  enjoin  interference  with  its  use  of 
water.  Rickey  appeared,  pleaded  to  the  ju- 
riadiction  that  the  diversion  of  water  by 
him  waa  in  California  (127  Fed.  673),  an^ 
later,  answered.  But,  after  appearing,  be, 
with  other  members  of  bis  family,  oi^nized 
the  petitioning  corporation,  and  be  conveyed 
bis  lands  and  rights  in  California  to  it.  On 
October  IS,  1904,  this  corporation  began  two 
actions  in  a  state  court  of  California 
against  Miller  &  Lux,  the  defendants  in  the 
bill  of  Miller  &  Luz  other  than  Rickey,  snd 
others,  to  quiet  its  title  and  establish  its 
prior  right  to  I5TS  cubic  feet  per  second  on 
the  West  Fork,  and  to  604  feet  on  the  East  . 
Fork.  In  December,  a  few  days  before  they  S 
were  served  with  process  in  the*laat-men-  ■ 
tlooed  suits,  other  defendants  in  the  bill 
brought  by  Miller  ft  Lux  brought  a  cross 
bill  against  their  codefendant  Rickey  to  es- 
tablish their  priority  as  sgainst  him.  In 
19DS,  the  bills  in  these  present  cases  were 
brought  by  Miller  ft  Lux,  and  defendants 
other  than  Rickey  in  the  original  Miller  ft 
Lux  suit,  to  restrain  proceedings  in  the  Cali- 
fornia actions,  on  the  ground  that  the  Unit- 
ed States  court  for  Nevada  had  acquired  Ju- 
risdiction before  the  California  actions  wera 
begun.  Injunctions  were  granted  as  prayed, 
and  now  are  before  this  court  for  review.  81 
a  C.  A.  207,  162  Fed.  11,  amrming  14S  Fsd. 
674,  681,  688. 

The  petitioner  contends  that  there  is  no 
conflict  of  jurisdiction,  and  that  the  pro- 
ceedings in  the  California  court  should  go 
on.  Its  argument  is  this:  When  a  right  i* 
asserted  in  favor  of  land  In  one  jurisdiction 
over  laod  in  another,  dilTerent  principles 
are  involved  from  those  that  suffice  when 
both  parcels  are  subject  to  the  same  law. 
When  such  rights  have  been  recognized,  it 
has  been  on  the  ground  of  an  assumed  "con- 
currence between  the  two  states,  the  one,  so 
to  speak,  offering  the  right,  the  other  per* 
'tting  it  to  be   accepted.     Mannville  Co* 

Worcester,  13B  Mass.  89,"  62  Am.  Rep. 
261.  Missouri  v.  Illinois,  200  U.  S.  496,  E2J, 
SO  L.  ed.  672,  S79,  26  Sup.  Ct.  Rep.  268. 
But  still  there  are  two  parcels  of  land  sub* 
ject  to  different  systems  of  law;  and  al- 
though the  rights  and  liabilities  in  respect 
of  each  may  require  a  consideration  of  tha 
other  if  they  are  to  be  dealt  with  eompleta- 
ly,  the  fact  remains  that  each  may  be  regn- 
Isted  by  the  state  where  the  land  lies  ae- 
cording  to  its  sovereign  will.  Kansas  t. 
Colorado,  206  U.  S.  46,  B3,  01  Li.  ed.  tt% 
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ns,  27  Sup.  CL  S«p.  666.  If,  th«D,  the 
«oiuit  of  ont  itate  are  About  to  deal  with 
OM  parcel,  they  should  not  be  indireetly  in- 
terfered with  by  a  foreign  court  tiiat  has  no 
power  to  control  the  use  of  the  rea.  It  is 
nld  to  be  a  general  principle  that  apart 
firm  some  privity,  luch  u  is  created  by  oon- 
H  trmot,  tnut,  or  Irand,  oourte  of  equi^  roe- 
R  Ognizo  the  impropriety  of  using  their  power 
*  over  the*perBon  to  achieve  such  a  resalt. 
Northern  Indiana  R.  Co.  v.  Michigan  C.  R. 
Co.  IS  How.  233,  242-244,  14  L.  ad.  674- 
679;  Carpenter  t.  Strange,  J41  U.  8.  B7, 
as  L.  ed.  640,  11  Sup.  Ct.  Rep.  980;  Korrii 
T.  Chambree,  29  Bear.  S46,  253,  £54,  a,  a. 
8  De  G.  F.  t  J.  B83,  684.  It  is  ooQCeivable, 
to  be  sure,  that  the  decieiouB  of  thia  court 
may  determine  that  the  atatea  have  rlg^te 
aa  against  each  other  in  wtoittim  in  streama 
that  Dow  through  the  laud  of  both.  Kanaaa 
V.  Colorado,  206  U.  &  46,  84,  61  L.  ed.  S60, 
969,  27  Sup.  Ct  Rep.  666;  Mieaonrl  t.  1111- 
noia,  SOO  U.  B.  496,  019,  6S0,  SO  L.  ed.  678, 
678,  679,  26  Snp.  Ct  Rep.  268.  Theae  rigfata 
nay  vary  according  to  tiie  ayetein  of  law 
quired  by  natural  eonditiona.  They  may  be 
more  or  leoa  oaalogoua  to  eommon-law 
rights  iMtween  upper  and  lower  proprletora, 
where  irrigation  ia  not  neeeaaary,  aa  in  most 
of  the  older  states.  See  New  York  v.  Fine, 
ISS  U.  a  93,  06,  46  L.  ed.  820,  821,  22  Snp. 
Ct  Rep.  692.  There  may  be  some,  perbape 
limited,  right  of  appropriation  in  the  uppw 
state,  at  least  In  the  wataratied  of  the 
stream,  where  irrigation  is  tiie  condition  of 
nsing  the  land.  See  Kansas  t.  Colorado, 
208  U.  S.  46,  100-104,  117,  CI  L.  ed.  9M, 
975-977,  983,  27  Sup.  Ct  Rep.  686.  But 
whatever  this  court  may  decide,  if  a  private 
owner  should  derive  advantage  from  inch 
a  decision  it  would  not  be  in  his  own  right, 
but  by  reasott  of  and  subordinate  to  the 
rights  of  his  atate,  and  thoae  rights,  the 
petitioner  insista,  can,  or  at  least  should  be, 
determined  only  in  a  suit  brought  by  the 
sUto  itself. 

Bnt  if  for  any  reason  the  foregoing  argu- 
ment should  not  have  prevailed  as  against 
Riclcey  if  he  had  brought  the  action 
California  after  the  beginning  of  the  suit 
in  Nevada,  the  present  petitioner  Is  not  af- 
fected by  the  proceedings  against  Riclcey,  as 
they  were  purely  personal,  and  did  not  eon- 
eem  a  purchaser  of  land  outside  the  jurisdic- 
tion. To  affect  a  purcbaaer  with  a  suit 
Bgainat  his  vendor,  It  is  said  that  at  leaat 
ths  rM  must  be  within  tbe  territorial  juris- 
diction of  the  court,  in  which  tbe  suit  is 
brougbt  See  Fall  v.  Eastin,  E16  U.  S.  1, 
M  L.  ed.  65,  23  L.R.A.(N.S.)  924,  30  Sup. 
Ct  Rep.  3. 
B  We  are  of  opinion  that  the  petitioner  fails 
m  to  establish  the  conclusion  for  which  it  con- 
,*  tends.    The  alleged  righta'of  Miller  ft  Lux 


involve  a  relation  betwan  pUMla  *t  lud 
that  caiuiot  be  hrou^t  within  the  aama  Ju- 
risdiction. Thia  relation  dependa  aa  well  up- 
on the  permiaaion  of  the  laws  of  Nevada  aa 
upon  the  oompulsion  of  the  laws  of  Cali- 
fornia. It  is  true  that  the  acts  neaessaiy  to 
enforce  it  mnst  be  done  in  California,  and 
require  tbe  assent  of  that  state  so  far  aa 
this  court  does  not  decide  that  they  may  be 
demanded  aa  a  consequence  of  whatever 
right,  if  any,  it  may  attribute  to  Nevada. 
But,  leaving  the  latter  possibiliiy  on  one 
side,  if  California  recognices  private  rights 
that  cross  the  border  tine,  the  analogies  are 
in  favor  of  allowing  them  to  be  enforced 
within  the  jurisdiction  of  either  party  to 
the  joint  arrangement  Great  Falls  Mfg. 
Co.  v.  WoTster,  23  N.  H.  462.  Full  justice 
cannot  be  done  and  anomalous  result*  avoid- 
ed unless  all  tbe  rights  of  the  parties  before 
the  court  in  virtue  of  the  jurisdiction  pre- 
viously acquired  are  taJcen  in  hand.  To 
adjust  the  rights  of  tlie  parties  within  the 
state  requires  the  adjustment  of  the  right* 
of  the  others  outside  of  it  Of  course,  tbe 
court  sitting  in  Nevada  would  not  attempt 
to  apply  the  law  of  Nevada,  so  far  as  that 
may  be  different  from  the  law  of  California, 
to  burden  land  or  water  beyond  the  state 
line,  but  the  neceaslty  of  considering  tha 
law  of  California  ia  no  insuperable  dilfioul^ 
in  dealing  with  the  ease.  Foreign  law  often 
has  to  be  ascertained  and  acted  upon,  and 
one  court  ought  to  deal  with  the  whole  mat- 
ter. 

We  are  of  opinion,  therefore,  that  then 
waa  concurrent  jurisdiction  in  the  two 
courts,  and  that  the  sabatantive  issues  in 
tbe  Nevada  and  California  luita  were  so  far 
tha  same  that  the  court  first  seised  ohould 
proceed  to  the  determination  without  Inter- 
ference, on  tbe  principles  now  well  settled  as 
between  the  courts  of  the  United  States  and 
of  the  states.  Front  v.  SUrr,  188  U.  8.  637, 
544,  47  L.  ed.  084,  587,  23  Sup.  Ct  Rep. 
39St  Ex  parte  Toung,  209  U.  S.  123,  101, 
162,  62  L.  ed.  714,  729,  730,  13  L.R.A.(H.&) 
932,  28  Sup.  Ct  Rep  441. 

As  to  the  argument  that  tha  Riclcey  Land  „ 
Company   is   not  affected   by   any   priority  g 
that  may  have  been  gained'aa  against  Rick-  * 
ey,  it  might  be  a  question,  even  if  ttie  pe- 
titioner   was    a    purchaser    without    noUce, 
whether  the  purchaser  would  not  be  conflned 
to  asserting  its  rigbta  in  the  pending  causes 
See  Whiteside  v.  Haselton,   IIO  U.  S.   296, 
301,  28  L.  ed.  162,  164,  4  Sup.  Ct  Rep.  1. 
But  in  this  case,  if  the  judge  below  was  of 
opinion  as  matter  of  fact  on  what  appears 
that    the    institution    of   the     petition    waa 
merely  a  device  to  dodge  the  jurisdiction  of 
the  Nevada  court,  and  that  the  Rickey  Land 
k  Cattle  Company  waa  merely  Rickey  under 
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MiotheT  tutmcy  -n  eonld  not  u»y  that  hii 
flnding  wu  wrong. 

It  ia  urged  that  th«  eroM  bills  on  wbich 
tba  bill  and  inJuneUon  in  the  second  ease 
were  baaed  were  not  maintainable  because 
not  in  aid  of  the  defenws  to  the  original  suit 
of  Miller  ft  Lux.  But  it  miglit  very  well  be, 
a«  waa  sbown  hj  the  argument  for  the  re- 
■pondentB,  that  even  if  they  admitted  the 
right  of  Miller  t  Lux,  (till  a  decree  a«  be- 
tween themgelves  and  other  defendant!  would 
be  neceuBi;  in  order  to  prevent  a  decree  for 
Miller  A:  Lux  from  working  injustice.  See 
further,  Ames  Realty  Co.  v.  Big  Indian  Mi 
Co.  146  Fed.  106.  The  ctom  billi  being 
BWintainable,  the  juriadietion  in  respect  of 
tbem  follows  that  over  the  principal  bill. 

Decrees  affirmed. 


(£1S  U.  a.  2SU 

ROBERT  EARL  KERFOOT,  PUT.  in  Err., 

FARMERS  k  MERCHANTS  BANE,  Firat 
National  Bank  of  Trenton,  Missouri, 
et  al. 

BAHxa  AND  Bahkiro  (|  2Sl*)-'NATionAi. 
Bares— PowEB  to  Taki  Real  Profkb- 
ir  IB  Tbubt— Who  uai  Qukstioh. 

1.  The  United  States  alone  can  object  to 
the  want  of  authority  of  a  national  bank 
under  U.  8.  Rev.  Stat,  g  6137,  U,  8.  Comp. 
Stat  1901,  p.  3400,  to  accept  a  conveyance 
of  real  property  to  be  held  in  trust. 
„tBA.  Note.— For  other  cue*,  lee  Buka  and 
B^ns,    Cant.    DIs.    ||   ni-JOOO;     Dec.    Dig.    j 

Cot's™  f*  399*)— Erbob  to  Staiz  Codbt 
— gaBsriona   Rbvibwablk— Fin  dins  of 

rAoi. 

2.  The  decision  of  a  state  court  that  a 
truat  deed  was  accepted  by  a  national  bank 
la  a  finding  of  fact  not  reviewable  by  the 
Federal  Supreme  Court  on  writ  of  error  to 
the  state  court. 

ISd.  Nota.—For  oUier  catM,  >M  Courta,  C<dL 
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IN  ERROR  to  the  Supreme  Court  of  the 
rtate  of  Missouri  to  review  a  decree 
which  affirmed  a  decree  of  the  Cireuit 
Court  of  Grundy  County,  in  that  state,  in 
favor  of  defendants  in  a  suit  to  set  aside  a 
conveyance  of  real  property  to  a  national 
bank  in   trust.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  14S  Mo.  416,  46  S. 
W.  1000. 

Messrs.  Homer  Hall,  George  Hall,  W. 
B.  C  Brown,  and  Frank  Hall  for  plaintiff 

Mr.  Tbomas  J.  Beall  for  defendants  in 


*  Mr.  Justice  Hnghea  delivered  the  opin-  * 
ion  of  the  court : 

This  action  was  brought  in  1694,  In  tha 
circuit  court  of  Orundy  county,  atata 
of  Missouri,  to  set  aside  a  deed  of  real  prop- 
erty made  by  James  H.  Kerfoot  to  the  First 
National  Bank  of  Trenton,  Missouri,  and  al- 
so a  deed  by  which  that  bank  purported  to 
convey  the  same  property  to  the  defendanta 
Hervey  Kerfoot,  Alwilda  Keifoot,  and  Lester 
R.  Kerfoot,  and  for  the  recovery  of  possei- 
sion.  The  plaintifTs  in  the  action,  which 
was  brought  shortly  after  the  death  of 
Jamea  H.  Kerfoot,  were  Homer  Hall,  ad- 
ministrator of  his  estate,  and  Robert  Earl 
Kerfoot,  his  infant  grandson,  who  claims)! 
to  be  his  only  heir  at  law,  and  sued  by  Ho- 
mer Hail  SB  next  friend.  The  petition  eon- 
tained  two  counts,  one  in  equity,  the  other 
in  ejectment  Upon  tlie  trial,  the  oireuit 
court  found  the  issues  for  defendanta,  and 
the  judgment  in  their  favor  was  affirmed  bf 
the  supreme  court  of  Missouri.  140  Mo. 
41S,  46  8.  W.  1000.  On  his  coming  of  ag% 
Robert  Earl  Kerfoot  sued  out  this  writ  of 

The  plaintiff  in  error  challenges  the  eon- 
veyance  made  by  James  H.  Kerfoot  to  tha 
bsJik,  upon  the  ground  that  under  $  6137  of  _ 
the  Revised  Statutes  of  the  United  SUtM  as 
(U.  S.  Comp.  Stat  IMl,  p.  34flO),*reUting  ? 
to  national  banks,  the  hank  was  without 
power  to  take  the  property,  and  hence  that 
no  title  passed  by  the  deed,  but  that  it  re- 
mained in  the  grantor,  and  descended  to  tha 
plaintiff  in  error  as  his  heir  at  law.  It  ap- 
pears that  the  deed,  which  was  absolute  in 
form,  with  warranty,  and  expressing  a  sub- 
stantial consideration,  was  executed  in  pur- 
suance of  an  arrangement  by  which  the  titl» 
to  the  property  was  to  be  held  in  trust,  to 
be  conveyed  upon  the  direction  of  the  grant- 
or; and  the  supreme  court  of  Misaouri  de- 
cided that  a  trust  was  in  fact  declared  by 
the  grantor  in  favor  of  Hervey,  Alwilda,  and 
Lester  R.  Kerfoot,  to  whom  ran  a  quitclaim 
deed,  which  he  prepared  and  forwarded  to- 
the  bank,  to  be  signed  and  acknowledged  by 
it  and  then  returned  to  him. 

But  while  the  purpose  of  this  transaetion 
was  not  one  of  those  described  in  the  stat- 
ute for  which  a  national  bank  may  purchaaa 
and  hold  real  estate,  it  does  not  follow  that 
the  deed  was  a  nullity,  and  that  it  failed  to 
convey  title  to  the  property. 

In  the  absence  of  a  clear  expression  of 
l^slative  intention  to  the  contrary,  a  con- 
veyance of  real  estate  to  a  corporation  for  a 
purpose  not  authorized  by  its  charter  ia  not 
void,  but  voidable,  and  the  eovereign  alona 
can  object.  Neither  the  grantor  nor  his 
I  nor  third  persons  can  impugn  It  upon 
the  ground  that  the  grantee  has  exceeded  ita 
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powers.  Smith  t.  Sbeele;,  12  W&ll.  358, 
SO  L.  ad.  430;  Union  Nat.  Bonk  v.  Mat- 
tliewa,  0fi  U.  8.  621,  26  L.  ed.  18S;  Nation- 
al Bank  v.  Whitne;,  103  U.  S.  90,  26  L.  ad. 
443;  Reynoldg  t.  First  Hal  Bank,  112  U.  B. 
40fi,  28  I.,  ed.  733,  6  Sup.  Ct.  Sep.  213; 
Fritta  t.  Falmer,  132  U.  S.  2S2,  33  L.  ed. 
317,  10  Sup.  Ct  Rep.  93;  Lea2ur«  t.  Hille- 
gaa,  T  Serg.  &  R.  313.  Thai,  although  the 
statute  bj  clear  implication  forbids  a  na- 
tional bank  from  making  a  loan  upon  real 
•state,  the  lecurity  is  not  void,  and  it  can- 
not be  Buecessfully  assailed  by  the  debtor  or 
b7  subsequent  mortgagees  because  the  bank 
was  without  authority  to  take  it;  and  the 
(,  diaregard  of  the  provisions  of  the  act  of 
2  CMigrew  npoa  that  subject  only  lays  the 
*  bank  open  to  proceedings  ■by  the  government 
for  exercising  powers  not  conferred  by  law. 
Union  Nat  Bank  v.  Matthews  and  National 
Bank  v.  Whitney,  supra;  Swopa  t.  Leffing- 
wn,  lOS  U.  5.  S,  26  L.  ed,  930. 

In  Union  Nat  Bank  v.  Matthews,  supra, 
viewing  that  ease  in  this  aspect,  the  court 
i^di 

The  opinion  of  the  supreme  court  of  Mis- 
■rari  assumes  that  the  loan  was  made  upon 
tsal-eatate  security  within  the  meaning  of 
11n  statute,  and  their  judgment  is  founded 
ipon  that  view.  These  things  render  it 
proper  to  consider  the  ease  In  that  aspect 
Bat,  conceding  them  to  be  as  claimed,  the 
•aaaequenoe  insisted  upon  by  no  means 
SMuily  follows.  The  statute  does  not  de- 
eUre  such  a  seourity  *oid.  It  is  silent  up- 
(m  the  subject  If  Congress  so  meant,  it 
would  have  lieen  easy  to  say  so;  and  it  Is 
hardly  to  be  believed  that  this  would  not 
have  been  done^  instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of 
litigation  and  judicial  decision.  Where  usu- 
rious interest  is  contracted  for,  a  forfeiture 
is  prescribed  and  explicitly  defined. 


"Where  a  corporation  Is  incompetent  by 
Its  charter  to  take  a.  title  to  real  estate,  a 
eonveyance  to  it  is  not  void,  but  only  void- 
able^ and  the  sovereign  alone  can  object  It 
b  Talid  until  assailed  in  a  direct  proceeding 
instituted  for  that  purpose.  Leazure  v.  Eil- 
legas,  supra;  Qoundie  t.  Northampton  Wat- 
er Co.  7  Pa.  233;  Runyan  v.  CosUr,  14  Pet 
122.  10  U  ed.  382;  Banks  v.  Poitiaui,  3 
Band.  (Va.)  136,  IS  Am.  Dec.  706;  Meln- 
doe  r.  St  Louie,  10  Mo.  677.  See  also  Union 
Qold-Min.  Co.  v.  Rocky  Mountain  Nat  Bank, 
M  U.  6.  640,  24  L.  ed.  648." 

This  mie,  while  recognizing  the  authority 
of  the  govemmeni  to  which  the  corporation 
ia  amenable,  has  the  salutary  effect  of  assur- 
ing the  aeonrify  of  titles  and  ef  avoiding 
the  Injuriooa  consequences  which  would 
tftharwise  result  In  the  present  case  a 
tnuk  w«a  daalarad,  and  this  trust  should 


not  be  permitted  to  fail  and  the  pnparty*to  • 
bs  diverted  from  those  for  whom  It  was  in- 
tended, by  treating  the  eonveyance  to  tlie 
bank  as  a  nullity,  in  the  absence  of  a  clear 
statement  of  legislative  intent  that  it  should 
be  so  regarded. 

The  eases  in  this  court  which  are  relied 
upon  by  the  plaintiff  in  error  are  not  appli- 
cable to  the  facts  here  presented,  and  are 
in  no  way  inconsistent  with  the  doctrine  to 
which  we  have  referred.  McConnick  v. 
Market  Nat  Bank,  I6S  U.  S.  C38,  41  L.  ed. 
SIT,  17  Sup.  Ct.  Rep.  433;  California  Nat 
Back  T.  Kennedy,  107  U,  S.  3S2,  42  L.  ed. 
198,  17  Sup.  Ct.  Rep.  831;  First  Nat  Bank 
T.  Hawkins,  174  U.  S.  3B4,  43  L.  ed.  1007, 
IB  Sup.  Ct  Rep.  739. 

It  was  also  urged  by  the  plaintiff  In  error 
that  the  deed  was  not  accepted  by  the  bank, 
sjid  was  inoperative  for  that  reason.  Ihe 
supreme  court  of  Missouri  held  upon  the 
evidence  that  It  was  accepted,  and  this 
court,  on  a  question  of  that  character,  does 
not  review  the  Bndings  of  fact  which  hare 
been  made  in  the  state  court  Waters-Pieroe 
Oil  Co.  y.  Teisa,  212  U.  S.  86,  63  L.  ed.  417, 
20  Sup.  Ct  Rep.  220;  Egan  t.  Hart,  166  U. 
a  188,  41  L.  ed.  680,  17  Sup.  Ct  Rep,  300; 
Clipper  Min.  Co.  v.  Eli  Mln.  ft  Land  Co.  194 
U.  S.  220,  48  L.  ed.  944,  24  Sup.  Cb  Bep. 
632. 

Assuming  that  the  deed  was  accepted  by 
the  bank,  it  was  effective  to  pasa  the  legal 
title,  and  the  plaintiff  in  error,  as  hair  »l 
law  of  tlie  grantor,  cannot  qoestion  it 

Judgment  affirmed. 


UNITED  STATES. 

CoHSTiTunoNAi,  Law  <S  257')— Du«  Pbo- 
'■-""   OF  Law— AmauAncE   ow  Convio- 
uNDBB  Statute  bince  Repbalid. 
The   due   process   of   law   secured  to  the 


1369),  S  0,  w  not  denied  by  the  afBrm. 
anee  in  the  supreme  court  of  the  Philippine 
Islands  of  a  eonviction  of  the  offense  de- 
scribed in  Philippine  Penal  Code,  artiQla 
343,  which  was  repealed  after  the  conviction 
and  sentence  in  the  court  of  first  instance 
by  the  act  of  the  Philippine  Commission  of 
October  0,  1907,  act  No.  1767,  the  repealing 
act  also  providing  for  the  punishment  of 
the  same  offense,  and  within  limitations  not 
exceeded  by  the  sentence  imposed  under  the 
former  act 

[Bd.  Note.— For  othar  mini 
al  Law,  Deo.  DIs.  |  ffi7.*] 
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IH  EBBOR  to  the  Bapreuw  Conrt  of  tha 
Philippine  Islsjida  to  rariaw  a  judg- 
ment whidi  Affirmed  a  conrietion  in  the 
Court  o(  First  InsUjice  for  the  City  of  Ma- 
nila  for  keeping  a  gambling  bouw.     Af- 

Ihe  facta  are  stated  in  the  opinion. 

See  same  caae  below,  12  Philippine,  779. 

MesBTS.  Charles  F.  Couaanl,  Charles  C. 
Heltman,  and  Franlc  B.  Ingersoli  for  plain- 
tiffs in  error. 

Ur.  EdwiD  P.  OroHT«nor  and  Asiiatant 
Attorney   Ceneral   William   S.   Eenyon   for 
defendant  In  error. 
t< 

•  ■  Mr.  Juatice  Day  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error  bring  this  ease  here 
for  rsTlew  by  writ  of  error  to  the  supreme 
eonrt  of  the  Philippine  Islands,  upon  the 
ground  that  the  effect  of  the  judgment  of 
that  oourt  has  been  to  deprive  them  of  due 
process  of  law,  in  Tiolatiou  of  J  0  o(  the  act 
of  Congress  of  July  1,  1902  {32  SUt  at  L. 
602,  chap.  13S9],  anaatiug  the  due  process 
clause  of  the  Federal  Constitution  as  a  part 
of  the  statute  for  tba  government  of  Uiose 
islands.  No  other  question  is  presented  in 
the  record  which  we  can  review. 

Tba  plaintiffs  in  error  were  tried,  con- 
victed, and  sentenced  on  October  4,  1907,  in 
tbe  court  of  Drst  instance,  for  violation  of 
t  343  of  tbe  Philippine  Penal  Code,  wbieb 
makes  it  an  offense  to  eonduct  a  gambling 
house,  or  to  be  a  banker  therein.  Plaintiffs 
in  error  were  senteneed  in  the  court  of  Qrst 
inatance  to  two  months  and  one  day  of  ar- 
reahi  mayor,  with  the  accesaortea  of  3  61, 
and  to  pay  a  flne  of  S2S  peaetaa,  and  in  de- 
fault thereof  to  suffer  aubaidiary  imprison- 
ment, not  to  exceed  one  third  of  tbe  prin- 
cipal penalty,  and  coats. 

Upon  appeal  to  the  supreme  oourt  of  the 
Philippine  Islands,  that  court  held  that  the 
guilt  of  the  appellants  was  fully  estab- 
lished, and  affirmed  the  judgment  of  the 
court  of  first  instance.  In  the  supreme 
eourt  the  plaintiffs  in  error  made  tbe  objec- 
tion, which  is  the  foundation  of  the  proceed- 
^  inga  here,  that  they  were  convicted  under  tbe 
^   provisions  of  article  343  of  the  Philippine 

*  Cods  for  an'offense  committed  on  the  16th 
of  September,  1907;  that  thereafter  tbe 
PhiHppine  Commission,  on  October  9,  1907, 
by  an  act  numbered  1767,  repealed,  among 
others,  article  343  of  tbe  Philippine  Penal 
Code,  and  that  consequently  the  court  had 
DO  authority  to  impose  upon  the  appellants 
tbe  peoal^  prescrit>ed  In  the  repealed  arti- 
ala  of  tbe  Code.    The  supreme  court  of  the 


;  islands  denied  tbls  eimtattioB  npos  Uie  au- 
thority of  another  decision  In  the  aaiM 
court  United  SUtes  ».  Cuna,  IB  Philip- 
pine, 241,  A  reference  to  the  Cnna  CaM 
shows  tliat  the  supreme  court  of  the  Philip- 
pines, construing  the  articles  of  the  local 
Penal  Code,  and  applying  what  was  deemed 
tbe  applicable  Spanish  law,  held  that  wheth- 
er an  act  was  punishable  after  the  repeal  of 
the  act  under  which  it  was  undert^en  to 
be  infficted  depended  upon  whether  or  not, 
at  tbe  time  of  the  commission  of  the  act^ 
there  was  a  law  in  force  which  penalized 
iL  The  court  reserved  the  question  wbether 
the  punishment  provided  in  tbe  repealing 
act  could  alone  be  inflicted  if  such  penal^ 
is  more  favorable  to  the  accused  than  ttiat 
prescribed  in  the  former  act,  because  of  tlw 
proviaioni  of  article  22  of  the  Code,  wblek 
provides  that  penal  laws  aball  have  a  ra- 
troactive  effect  in  ao  far  as  they  favor  per- 
sons  convicted  of  a  crime  or  misdemeanor. 

It  appeara  that  tbe  new  act.  No.  1757, 
which  took  the  place  of  tbe  repeated  act, 
article  No.  343  of  the  Pbilippine  Penal  Coda, 
did  not  undertake  to  wipe  out  the  offense 
of  gambling,  or  keeping  a  gambling  bonaa 
in  the  Philippine  Islands,  but  substantial- 
ly re-enacted  the  former  law  with  more  elab- 
oration and  detail  in  its  provisions  than 
were  contained  in  the  former  law. 

In  the  new  act  {  2  defines  a  gambling 
bouse  to  t>e  a  building  or  structure  or  Tea- 
sel, or  part  thereof,  in  which  gambling  la 
frequently  carried  on.  Under  article  34S 
of  the  Penal  Code  of  tbe  Philippine  Islands,  « 
as  it  existed  when  the  sentence  in  this  ease  ^ 
was  imposed,  tbe  bankers*and  proprietors  of  * 
houses  where  games  of  chance,  stakes,  or 
hazard  are  played  were  punished.  The  de- 
cision of  the  court  of  first  instance,  found 
in  the  record  in  this  case,  held  that,  in  or- 
der to  punish  the  crime  of  gambling,  in  att> 
cordance  with  article  343  of  the  Penal  Code^ 
it  must  appear  that  the  house  where  tba 
gambling  took  place  was  a  house  devoted  to 
encouraging  gambling,  as  held  in  various  de- 
cisions of  the  Supreme  Court  of  Spain  ap- 
plicable to  tbe  case  at  bar,  and  that  eueh 
facta  had  tieen  fully  establiahed  by  the  proof 
in  the  case. 

Tba  sentence  Imposed  was  within  the  lim- 
its provided  In  act  No.  1767,  under  whioh 
the  keeping  of  a  gambling  house  can  be  pun- 
ished. The  case,  therefore,  presented  for 
our  consideration,  is  one  of  conviction  un- 
der a  statute  which  was  repealed  after  the 
conviction  and  sentence  in  tbe  eourt  of  flrst 
instance,  tbe  repealing  act  also  providing 
for  the  punishment  of  the  same  offense,  and 
within  limitations  not  exceeded  by  tbe  sbb- 
fence  imposed  under  the  former  act. 

Tbe  precise  question  then  Is,  Did  the  su- 
preme court  of  the  Pbilippine  Islands  dsaj 
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tb«  pUIntiVa  In  error  doe  procew  of  law  in 
kffinniiig  k  conTiction  under  the  sirciimBtaii- 
na  atatadt  It  i«  argued  that  the  supreme 
court  of  the  Philippiuea  misapplied  the  pro- 
Tiaiane  of  the  Penai  Code  aad  the  Spanish 
law  in  the  light  of  which  it  wae  interpreted. 
On  the  part  of  the  goremment  it  is  insisted 
that,  even  at  common  law,  the  ofBrmation 
of  a  conrictioa  under  a  law  ralid  when  it 
waa  had  waa  not  erroneoua,  and  that  it  was 
within  the  power  of  a  reviewing  court  so  to 
do;  but  wa  are  not  concerned  with  thia 
qnestion.  Our  aole  prorinae  ia  to  determine 
whether  the  judgment  of  the  anpreme  oonrt 
of  the  Philippine  Islands  amonnta  to  a  de- 
nial of  due  process  of  taw. 

Thia  court  has  had  frequent  oeeasion  to 
eonaider  the  requirements  of  due  process  of 
B  law  as  applied  to  criminal  proeedure,  and, 
f  generallf  speaking,  It  may  be  said  tbat'if 
an  accused  haa  been  heard  in  a  court  of  com- 
petent juriadietion,  and  proceeded  against 
under  the  orderly  processes  of  law,  and  only 
ponished  after  inquiry  and  inveatigtition, 
upon  notioe  to  him,  with  an  opportunity  to 
be  heard,  and  a  judgment  awarded  within 
the  authority  of  a  eonatitntional  law,  then 
be  haa  had  due  process  of  law.  Rogers  t. 
Peek,  199  U.  S.  435,  SO  L.  ed.  2(10,  26  Sup. 
Ct  Rep.  87;  Twining  v.  New  Jersey,  211  U. 
B.  78,  63  L.  ed.  97,  29  Sup.  Ct.  Rep.  14, 
and  the  eases  ther^  cited. 

In  the  present  case  there  ean  be  no  doubt 
that  the  lawmaking  power  In  the  Philippine 
Islanda  could,  by  statutory  enactment,  hsT* 
preserved  the  right  to  proseeute  and  punish 
offenses  committed  in  Tiolation  of  the  former 
law  while  in  fttree  in  the  Islands,  notwith- 
standing the  repeal  of  the  act.  The  efTcet  of 
the  decision  of  the  Philippine  supreme  court 
ia  to  hold  that  under  the  law  and  local  stat- 
utes, the  repealing  act  re-enacting  aubstan- 
tially  the  former  law,  and  not  increasing 
the  punishment  of  the  accused,  the  right 
stilt  exiflta  to  punish  the  accused  for  an  of- 
fense of  which  they  n-ere  convicted  and  sen- 
tenced before  the  paaaage  of  the  later  set. 
In  otlier  words,  the  eOect  of  the  decision 
eonetroing  the  local  law  ia  to  accomplish 
what  it  waa  clearly  within  the  power  of  the 
legialative  authority  to  do  by  an  expreas 
act  aaving  the  right  to  proceed  ae  to  of- 
fensea  already  committed.  The  accused  have 
not  lieen  punished  for  a  crime  whieh.was  not 
punishable  when  committed  by  the  aentence 
imposed.  The  aupreme  court  has  only  held 
that  the  right  to  impose  the  penalty  of  the 
Uw  under  the  Philippine  Penal  Code  baa 
not  been  taken  away  by  the  subaequent  atat- 
nta.  We  are  unable  to  see  that  due  process 
of  law,  which  is  the  right  of  a  person  ac- 
enacd  of  a  crime,  when  prosecuted  within  a 
Jnrisdietion  wherein  the  Constitution  of  the' 


United  States,  or  a  statnta  "fbT^iig  Ito 
proviaions,  is  in  force,  haa  iMen  dsoiied. 

The  judgment  of  the  Supreme  Court  of 
the  Philippine  Islands  will  be  a~ 

Affirmed. 


LEHIGH     VALLEY     RAILROAD     COU- 
PANT,  Appt, 

CORNELL       STEAMBOAT       COMPANY, 
Claimant  of  Steam  Tug  Ira  M.  Hedges. 

COUBTS  (I  885*)  —  DiBECT  Appeai.  VBOK 
DlRBIOt  COUST— JUBISDIOTION  BXLOW. 
1.  The  jurisdiction  of  the  Federal  Su- 
preme Court  of  a  direct  appeal  from  a  de- 
cree of  a  Federal  diatrict  court  aitting  as  a 
court  of  admiralty,  which  dismiseed  a  libel 
for  contribution  In  favor  of  a  joint  wrongs 
doer  who  had  paid  a  judgment  recovered 
against  him  in  a  suit  at  common  Uw, 
founded  on  ttM  wrong,  to  which  the  other 
wrongdoer  was  not  made  a  party,  cannot  be 
defeated  on  the  theory  that  the  dismissal, 
lUthough  expressed  to  be  for  want  of  juris- 
diction, is  really  upon  the  merits,  because 
payment  of  a  judgment  at  common  law  is 
not  a  ground  for  contribution  from  a  wrong- 
doer not  a  party  to  the  suit 

[Bd.  Note.— For  otber  aam,  soa  Oourta,  Deo. 
Dig.  I  M5-*] 
ADlUKaLTT  ft  7*)— JuwaDIOTIOB— COMWI- 

BDnon. 

2.  A  eonrt  of  admiralty  haa  jurisdietioa 
of  a  libel  to  enforce  eon^ibution  from  Uta 
owner  of  one  of  two  vessels,  which  were 
both  at  fault  for  a  collision  with  »  third, 
in  favor  of  the  charterer  of  the  other  ves- 
sel at  fault,  who  haa  paid  a  judgment  re- 
covered against  him  in  a  auit  at  commm 
taw,  founded  upon  the  wrong,  to  wliich  the 
other  wrongdoer  was  not  made  a  p~~'~ 

[Hd.    Nota.— For   other  csms,   ic-    * 
Cent.  Dig.  I  lU;    Deo.  DIr.  1  T.*] 


[No.  18.] 


APPEAL  from  the  E^istrict  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decree  dismissing 
for  want  of  juriadiotion  a  lil>el  for  contri- 
bution.   Reversed. 

The  facts  are  sUted  in  the  opinion. 

See  same  case  below,  163  Fed.  OST. 

Meaara.  WilUam  B.  Montsomerj  and 
George  H,  Emerson  for  appellant. 

Messra,  J.  FarlcBr  Klrlln  and  AlDOB 
Van  Etten  for  appellee.  . 

*  Mr.  Justice  Holmea  delivered  the  opinion  ? 
of  the  court: 

Thia  ia  a  libel  for  contribution.  The  Ubal 
was  excepted  to  by  the  claimant  and  waa 
dismisaed  on  the  ground  that  the  dlatriet 
court,  sitting  aa  a  court  of  admiralty,  had 
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DO  jnriidiotloB  to  anfores  oontrlbaUon  be- 
tween the  parties  on  tbe  fkcte. 

The  locta  alleged  ere  u  follows.  The  ap- 
pellant wae  iu  posBeaaion  of  the  tug  Slat- 
ington  under  a  demiae,  and  the  tug  was 
crOMing  tbe  North  river  with  ear  float  No. 
22  aloogiide  on  the  port  side.  The  tug  Ira 
M.  Hedges  was  coming  up  the  river  on  tbe 
port  side  with  two  atone  acows  in  tow,  one 
on  each  side.  There  waa  a  collision  bebveen 
one  of  those  acows,  the  Helen,  and  ear  float 
No.  22,  which  was  cauied  or  contributed  to 
by  the  Ira  M.  Hedges.  The  owner  of  the 
Helen,  not  being  the  owner  of  the  Ira  M. 
Hedges,  brought  an  action  at  common  law 
and  recovered  a  judgment  against  the  appel- 
lant, tbe  owner  of  the  Ira  M.  Hedgei  not  be- 
ing made  a  party  defendant  in  that  suit. 
The  appellant  paid  the  Judgment  and 
brought  tbia  libel  against  the  Ira  M.  Hedges, 
in  terms  to  recover  the  amount  of  the  claim 
Q  Kt  forth  in  the  libel,  but,  it  fairly  may  be 
>j  held,  in  substance  to  recover,  if  not  the 
■  whole,*then  contribution  for  what  the  libel- 
lant  has  had  to  expend. 

Tbe  Qrat  question  is  whether  this  court 
has  jurisdiction  of  the  appeaL  It  Is  said 
that  the  dismissal  of  the  libel,  although  ex- 
pressed to  be  for  want  of  juriadietion,  real- 
ly is  on  the  merits,  because  payment  of  a 
judgment  at  common  law  is  not  a  ground 
for  contribution  from  a  joint  wrongdoer, 
not  a  party  to  the  suit.  There  sometimes  Is 
difficulty  in  distinguishing  between  matters 
going  to  the  jurisdiction  and  those  deter- 
mining the  merits.  Fauntleroy  *.  Lum,  210 
U.  a  230,  236,  62  L.  ed.  103S,  1041,  28  Sup. 
Ct.  Rep.  641),  and,  no  doubt,  this  ease  pre- 
sents that  difficulty.  But  perhaps  it  may  be 
■aid  that  the  two  const derationa  coalesce 
here.  Tbe  admiralty  has  a  limited  juria- 
dietion. If  there  are  no  merits  in  the  claim, 
it  is  of  a  kind  that  the  admiralty  not  only 
ought  not  to  enforce,  but  has  no  power  to 
enforce.  At  all  events,  tbe  form  of  the  de- 
cree must  be  talceu  to  ezpreaa  the  meaning 
of  the  judge.  If  the  decree  was  founded,  aa 
it  purports  to  be,  on  a  denial  of  jurisdiction 
In  the  court,  this  court  has  jurisdiction  of 
the  appeaL  For  all  admiralty  jurisdiction 
belongs  to  courts  of  the  United  States  as 
■uch,  and  therefore  the  denial  of  jurisdio- 
tion  brings  the  appeal  within  the  established 
rule.  See  The  Jefferson,  216  U.  6.  130,  138, 
S4  L.  ed.  12S,  12S,  30  Sup.  Ct  Rep.  64. 

Coming  to  the  substance,  we  are  of  opin- 
ion that  the  deeiaion  was  wrong.  The  right 
to  contribution  belongs  to  the  aubatantive 
law  of  the  admiralty.  Erie  R.  Co.  v.  Erie 
k  W.  Transp.  Co.  204  U.  S.  220,  61  L.  ed. 
4SD,  27  Sup.  Ct  Rep.  240.  It  is  not  a  mere 
Inoident  of  a  form  of  procedure.  Therefore 
tbe  fact,  over  which  the  libellant  had  no  con- 
tool,  that  tbe  injured  party  saw  fit  to  ana 


at  oommon  law,  eannal  take  thftt  right 
away.  The  passing  of  the  elaim  against  tlw 
libellant  into  tbs  form  of  a  judgment  befon 
the  claim  was  satisfied  has  no  bearing  op- 
on  the  question  whether  the  right  to  contri- 
bution remains.  It  does  not  matter  to  this  ^ 
question,  even  if  It  be  true,  aa  thought  by  |< 
tbe  court  below,*that  the  libellant  might  " 
have  required  the  owner  of  the  Ira  M. 
Hedges  to  be  made  a  party.  For  it  itill 
would  have  rested  with  the  plaintiff  in  tha 
former  suit  to  oolleot  from  the  appellant 
alone  if  it  saw  fit,  and,  if  it  had  done  ac^ 
it  ia  at  best  but  a  speculation  to  auggeat 
that  the  libellant  could  have  recovered  from 
its  codefendant  at  common  law. 

The  question  as  to  what  is  conclusively 
established  by  the  common-law  judgment  ia 
not  before  us,  but  only  the  jurisdiction  of 
the  court  But  wa  may  add  that  the  ap- 
pellant seeks  to  recover  contribution  for 
the  amount  paid,  not  as  re*  /wdtoato,  bnt  aa 
one  of  the  consequences  of  a  joint  tort  from 
whieh  It  could  not  eaoape,  and  which  Ita 
fellow  wrongdoer  was  bound  to  oontemplata. 
The  claimant  of  eonrssv  doea  not  deaira  to 
diaputa  the  appellant's  negligence.  It  it 
free  to  deny  ita  own.  Whether  if  it  wen 
so  minded  it  could  controvert  the  amount 
of  tbe  damage  aa  determined  by  the  judg- 
ment need  not  be  discussed.  No  doubt  it 
would  have  been  a  prudent  conraa  for  tbo 
appelUnt  to  give  notiea  to  the  owner  of  tha 
Ira  M.  Hedges  to  taha  part  In  the  defena^ 
with  a  view  to  its  possible  ultimate  liabili- 
ty. Whether  a  failure  to  do  so  would  tt- 
feet  its  rights  is  not  before  us  to  deinde.  Wa 
do  not  mean  to  intimate  that  the  failure  la 
material  where  there  has  been  a  bona  Ada 
defense.     Decree  reversed. 

(ZIS  U.  B:  312.) 

IN   RE    METROPOLITAN    TRUST    COlt 
PANY  OF  THE  CITY  OF  NEW  YORK. 

JcaoHXNT    (I    342*)  —  Vaoatins    Aim 

Tkbu. 

1.  A  Federal  circuit  court  which,  after 
denying  a  motion  to  remand  tbe  cause  to 
the  stAte  court  whence  it  had  been  !•• 
moved  as  presenting  a  separable  contro- 
versy, sustaJna  the  demurrer  of  one  of  the 
defendants,  and  decreea  the  diamisaal  of 
the  bill  as  to  It  cannot  vacate  auch  decree 
after  the  term,  on  tha  theory  that,  its  final 
decree  diamiasing  tfae  bill  as  to  the  other 
defendants  having  been  reversed  on  an  ap- 
peal to  which  auch  defendant  was  not  a 
party,  with  directions  to  remand  the  cause 
to  the  state  court  the  decision  sought  to  be 
vacated  was  «  nullity,  as  rendered  without 
jurisdiction. 

rsd.  NotB.— Ii^r  other  oasee,  eea  Jodsment, 
CanL  Dl|.  II  e«8-m:    Deo.  Dlfr  I  tU.*] 


!.  Mandamus  1*  the  proper  remedy  when 
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[No.  18,  OriginaL] 

Argued  October  11,  1910.    Decided  NoTem- 
ber  14,  1910. 

APPLICATION  for  «  writ  of  prohibition 
or  muidamuB  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  Diatrict 
of  New  York  to  compel  that  eourt  to  set 
•aide  a  deeree  which  vacated,  after  the  term, 
■  prior  decree  diamiieing  tbe  bill  aa  to  one 
of  Ilia  defendants,  end  to  forbid  the  exercise 
of  any  further  juriidiotion  over  such  de- 
faidaat.    Mandamiu  granted. 

M     Statement  by  Mr,  Juetioe  HaEhes: 
•    ■Thia  ia  an  application  bj  the  Metropolitan 
Tniat  Company  of  the  City  of  New  York, 
which  had  been  impleaded  as  a  defendant  In 
B  the  auit  of  Pollitz  v.  Wabash  R.  Co.  for  a 
2  writ  of  prohibition  or  mandamus,  directed 
>  to  tlie  circuit  court  of  the  United'States  for 
tho  tontberD  district  of  New  York,  to  forbid 
Uke  exercise  of  Jurisdiction  over  the  petition- 
er and  over  «  decree  dated  January  10,  190B, 
in  ita  favor  in  aaid  suit,  and  in  the  alter- 
native  to  provide   that  any  order   for  the 
vacating  of  said  decree  should  t>e  set  aside. 
A  rule  to  ahow  cauoe  was  issued,  to  which 
tetnm  has  tieeD  made,  and  from  the  petition 
and  return  tiie  following  facts  appear: 

On  or  atwut  January  IS,  1D07,  James 
Pollitz  brought  suit  in  tbe  supreme  court 
of  the  state  of  New  York  against  tbe  Wa- 
bash Kailroad  Company  and  others  to  de- 
clare illegal  and  void  certain  securities  of 
the  railroad  company,  issued  in  exchange 
for  debenture  bonds,  pursuant  to  a  plan 
eomploined  of  as  injurious  to  the  stockhold- 
ers, and  for  a  re-exchange,  and,  in  default 
thereof,  for  an  accounting  by  the  defend- 
anta  with  respect  to  the  new  aecurities 
which  hod  been  iHBued. 

On  January  2S,  1907,  the  railroad  com- 
pany eaused  the  case  to  be  removed  to  tbe 
circuit  court  of  the  United  States  for  the 
aouthem  district  of  New  York,  on  tbe 
ground  that  there  was  a  separable  contro- 
versy between  it,  as  a  eitizen  of  the  stato 
of  Ohio,  and  tbe  complainant,  a  citizen  of 
the  stoto  of  New  York. 

The  complainant  moved  to  remand  tbe 
eanse,  and  on  February  SI,  ISOT,  tbe  mo- 
tion was  denied.  Thereupon  application 
was  made  to  this  court  for  a  writ  of  man- 
danua  to  compel  the  remand,  and  the  pe- 
tiUon  was  denied.  Re  Pollitz,  206  U.  B. 
SS3,  SI  L.  ed.  lOBl,  27  Sup.  Ct.  Rep.  720. 
After    the    removal    of    the    cause,    the 
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donurred  to  the  bill  of  com- 
plaint, tile  trust  company  demurring 
separately,  and  all  the  demurrers  were  onr> 
ruled,  save  that  of  the  trust  oompauy, 
which  was  nstained.  A  decree  was  entered 
on  January  10,  180B,  which,  after  overrul- 
ing the  other  demurrers,  provided  as  fol- 

"Ordered,  adjudged,  and  decreed,  that  the  ^ 
demurrer  of  the  defendant  the  Metropolitan  h 
Trust  Company  of  the'City  of  New  York,  ■ 
be,  and  the  same  hereby  Is,  sustained,  and 
that  the  bill  of  complaint  be,  and  the  same 
hereby  is,  dismissed  as  to  the  defendant  the 
Metropolitan  Trust  Company  of  the  City  of 
New  York,  with  oosts." 

The  defendants  other  than  the  trust  com- 
pany then  answered.  An  earlier  suit,  to 
which  the  trust  company  was  not  a  par^, 
was  pending  in  the  same  court,  with  r^ard 
to  the  same  transaction,  and  the  courl^ 
denying  tbe  motion  of  the  complainant  for 
leave  to  discontinue  tbe  Srst  suit,  ordered 
the  suits  to  be  consolidated.  After  hearing, 
a  final  decree  was  entered  on  February  23, 
IS09  []fl7  Fed.  14S],  dismissing  the  bill  In 
each  suit  upon  the  marite. 

The  complainant  then  appealed  to  the  cir- 
cuit court  of  appeals,  but  no  review  was 
sought  of  the  deeree  of  January  10,  1908, 
dismissing  the  bill  in  the  second  snit  as 
against  the  trust  company;  and  the  trust 
company  woe  not  cited  and  did  not  in  any 
way  become  a  party  to  the  appeal. 

On  Pebruaiy  8,  1910,  the  circuit  court  of 
appeals  decided  that  there  was  not  a  sep- 
arable controversy  between  the  complainant 
and  the  railroad  company,  and  that  the  mo- 
tion to  remand  should  have  been  granted. 
The  oonrt  accordingly  reversed  tbe  final  de- 
cree, with  direction  to  the  circuit  court  to 
permit  the  complainant  to  discontinue  the 
first  cause,  and  to  remand  the  second  cause 
to  the  supreme  eourt  of  the  state  of  New 
York.    [100  C.  C.  A.  1,  176  Fed.  333.} 

Thereupon,  on  February  28,  1910,  an  or- 
der for  remand  was  entered  in  the  circuit 
eourt,  which  contained  tbe  following  pro- 
vision as  to  the  trust  company: 

"And  it  appearing  that  the  defendant  Met- 
ropolitan Trust  Company  duly  demurred  to 
the  complaint,  and  that  such  demurrer  was 
sustoined  and  judgment  entered  January 
10,  1008,  dismissing  the  complaint  as  to 
said  defendant,  which  has  not  been  appealed 
from  or  rsverBed, 

"Ordered,  adjudged  and  decreed  that  this  ^ 
judgment  remanding  aaid  cause  to  the  au-  " 
preme  conrt  of  the  etote'of  New  York  shall  ■ 
not   apply  to   said   defendant  Metropolitan 
Trust  Company," 

On  March  21,  1010,  the  complainant 
moved  in  the  circuit  court  to  vacate  the  de- 
cree entered  January  10,  1908,  and  to  re- 
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mend  tlis  eania  u  to  tba  tnut  eomputj.  | 
Ih«  Utter  appeared  apeoiAlIjr  and  obJMted 
to  tha  jurisdiction  of  tha  eonrt.  The  court 
gTMited  tba  motion  to  vacate  the  deeiee,  ftnd 
denied  the  motion  to  Temsnd  the  cuiae  aa 
to  tlie  trust  compftnj,  without  prejudice, 
npon  the  gronod  that  the  application  lor 
Buch  relief  should  be  mada  to  tha  judge  who 
entered  the  order  to  remand  as  to  tha  other 
defendants.     [ISO  Fed.  950.] 

The  trust  company  then  applied  to  this 
court  for  a  writ  of  prohibition  or  mands- 


Ur.  Tompkins  UoIlTalne  for  petition- 
Mr.  J.  Aspinwall  Hodgn  for  nspond- 


■  *Mr.  Justice  HnKbee,  after  making  the 
foregoing  statement,  delivered  the  opinion 
o(  the  oourt: 

When  the  complainant  moved  to  remand 

the  cause,  the  circuit  oourt  had  jurisdietion 

to  determine  whether  or  not  a  separable  eon- 

troversy  existed  which  Justified  the  remorml 

from  the  state  court.     Its  decision  was  an 

^  act  within  its  judicial  authoritj,  subject  to 

jj  review  upon   appeal  after  final  decree,     On 

•    the  application  made  ta'Utis  court  in   Re 

Follitz,  206  U.  S.  323,  SI  L.  ed.  1081,  27 

Sup.  Ct.  Rep.  T29,  for  a  writ  of  mandamus 

to  compel  the  remand,  the  court  said  (pages 

S31,  333)  : 

"The  issue  on  tha  motion  to  remand  was 
whether  such  detennination  could  be  had 
without  the  presence  of  defendants  other 
than  the  Wabash  Railroad  Company,  and 
this  was  judicially  determined  by  tiie  oir- 
enit  court,  to  which  the  decision  was  by  law 
committed. 

"The  application  to  this  court  is  for  the 
Issue  of  the  writ  of  mandamus,  directing 
the  circuit  oourt  to  reverse  its  decision,  al- 
though in  its  nature  a  judicial  act,  and 
within  the  scope  of  its  jurisdiction  and  dis- 
cretion. 

"But  msndamus  cannot  be  issued  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore it  in  a  particular  way,  or  to  review  Its 
Judicial  action  bad  in  the  exercise  of  Inti- 
mate jurisdiction,  uor  can  the  writ  be  used 
to  perform  the  office  of  an  appesl  or  writ  of 

"If  the  ruling  of  tba  drooit  court  was 
orronaouB,  as  is  contended,  but  which  we  do 
not  intimate,  it  may  be  reviewed  after  final 
decree  on  appeal  or  error,  Missouri  P.  R. 
Oo.  V.  Ktrgerald,  160  U.  8.  666,  682,"  40 
Ia.  ed.  S36,  642,  16  Sup.  Ct.  Bep.  38S.  Bee, 
also.  Ex  parte  Nebraska,  SOQ  U.  S.  436,  S2 
L.  ed,  876,  28  Si^  Ct.  Rep.  681;  Re  Winn, 
S13  U.  a  468,  468,  S3  L.  ad.  S7S,  877,  29 


Sup.  Ct.  Rep.  SIS;  Chsiapeaka  A  O.  R. 
Co.  V.  UeOahe,  218  U.  B.  207,  63  L.  ed.  765, 
29  Bup.  CL  Rep.  430. 

Having  decided  to  retain  ttie  cause,  tha 
circuit  court  proceeded,  as  it  was  entitled  to 
proceed,  to  try  the  issues.    It  heard  tba  de- 
murrers to  tha  bill,  and,  overruling  the  oth- 
ers, it  sustained  that  of  the  Metropolitan 
Trust  Ctnnpany.     No  leave  was  granted  to 
amend  tba  bill,  and  a  decree  was  entered  dis- 
missing it  as  against  the  trust  oompaay. 
When,  after  final  decree  dismissing  the  bill 
as  against  tha  otlier  defendanta,   the  com- 
plainant appealed  to  the  circuit  court  of  ap- 
peals, the  decree  in  favor  of  the  trust  com-  « 
pany  was  not  brought  before  the  appetlats  g 
*oourt  for  review,  and  the  trust  company  waa  * 
not  a  party  to  the  appeal. 

The  decision  of  the  circuit  court  of  ap- 
peals, in  reversing  the  final  decree,  and  in 
directing  the  remand  to  the  state  court,  waa, 
of  coarse,  subject  to  the  necessary  limita- 
tion that  it  oould  apply  only  to  the  parties 
wbo  had  been  brought  before  that  court.  It 
bad  no  other  purport.  It  is  one  at  "the  or- 
dinary rules  respecting  appeals"  that  "all 
the  parties  to  the  record,  who  appear  to 
have  any  interest  in  the  order  or  ruling  chal- 
lenged, must  ba  given  an  opportunity  to  ba 
beard  on  such  appesJ."  Davis  r.  Meroautila 
Trust  Co.  162  U.  8.  690,  at  page  S03,  38  L. 
ed.  603,  664,  14  Bup.  Ct  Rep.  603,  696.  Sea 
also  Terry  v.  Abraham  (Terry  v.  Merchants 
&  P.  Bank)  93  U.  &  38,  23  L.  ed.  704;  Wil- 
son T.  Eiesel,  104  U.  S.  248,  261,  41  L.  ad. 
422,  423,  IT  Sup.  CL  Rep.  124.  U  a  par^ 
has  not  had  thla  opportunify,  he  Is  not 
bound;  as  to  him  an  essential  element  of 
appellate  Jurisdiction  is  lacking.  Accord- 
ingly, when  decree  waa  entered  in  the  court 
below  upon  the  mandate  of  the  circuit  court 
of  appeals,  tiie  trust  company  waa  azpreas- 
ty  excepted  from  its  operation. 

It  is  in  this  tight  tbat  the  subsequent  pro- 
ceeding in  the  circuit  court  must  be  exam- 
ined. If  that  court  had  jurisdicUon  to  va- 
cate the  decree  of  January  10, 1908,  in  favor 
of  the  trust  company,  It  was  by  virtue  of 
its  own  control  over  the  decree,  and  not  by 
force  of  tbe  mandate  of  the  appellate  court. 
Nor  oould  the  eourt  exercise  the  general 
power  which  it  possesses  to  modify  or  aet 
aside  its  orders  or  decrees  prior  to  tbe  as- 
piration of  the  term  at  which  the  final  de- 
cree is  entered;  tor  In  this  ease  that  tens 
had  ended  before  tbe  motion  was  made. 
Cameron  v.  Mltoberts,  8  Wheat  601,  4  L. 
ed.  407;  Slbbald  v.  United  BUtes,  12  Pet 
4SS,  9  L.  ed,  1107;  Bronson  v.  Schnlten,  104 
U.  B.  410,  41S,  26  L.  ed.  7S7,  799;  AyrM  t, 
Wiswall,  112  U.  B.  187,  100,  28  L.  ad.  093, 
604,  6  Sup.  Ct  Rep.  90;  Phillips  v.  N^ley, 
117  U.  8.  006,  674,  29  L.  ed.  1013,  1016,  « 
Sup,  Ct  Rap.  001.     The  motion  waa  not 
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UNO  BU  FAN  T.  mnTED  8UTBS. 


■•da  far  tke  pnrpoM  of  eomatiiig  r  elart- 

8»]  error  or  ui  inadTertenee.    After  the  Unn 

_^  had  axpirad,  and  after  the  aomplainaiit  bad 

a  axereiaed  hia  right  of  appeal  to  procure  a 

t    rarivw  of  the  srrora  of  which  he  deaired  to 

eonplain,  it  vaa  sought  to  aet  aaide  a  de- 

eree  which  atood  unreveried,  and  hj  which 

t)ie  tniat  eompanj'  had  been  disiniBaed  from 

To  reach  this  result,  Uie  circuit  eonrt  aa- 
aerted  the  power  to  vacate  the  decree  upon 
the  ground  that  it  had  been  rendered  with- 
out juriadietion;  and  tlie  court  held  that  it 
moat  be  treated  aa  a  nullity.  But  the  decree 
eannot  be  ao  regarded  unleaa  the  court,  upon 
tba  motion  to  remand,  waa  without  jnrisdio- 
tioD  to  determine  whether  a  aepar^k  eon- 
trot«isj  existed,  and  benca  not  merely  eom- 
Ditted  error,  but  exceeded  ita  auUiority. 
The  decree  waa  not  a  nullity  unleas  the  or- 
der refusing  to  remand  waa  a  nullity;  and 
the  latter  contention  waa  negatived  by  the 
deciaion  of  thia  court  upon  the  application 
for  a  writ  of  mandamus  in  Re  Pollita,  supra. 
The  reveraal  by  the  circuit  eonrt  of  appeala 
of  the  final  decree  aa  to  the  other  defend- 
ants, and  Ita  direction  to  remand,  did  not 
make  the  deciaion  of  the  court  of  flrat  in- 
atance  any  the  leaa  "a  judicial  act,  and 
within  the  scope  of  its  jUTisdletion  and  dla- 
cretion;"  and  aa  that  reversal  and  direction 
did  not  affect  the  truat  company,  the  de- 
cree In  ita  favor  remained  in  full  force. 

The  question  la  not  with  respect  to  the 
mere  form  of  the  application  which  waa 
made  to  the  circuit  court  for  the  purpoae 
of  setting  the  decree  aaide.  When  the  mo- 
tion was  made,  the  court  waa  without  Juris- 
diction to  vacate  the  decree.  As  the  court, 
In  granting  the  motion,  exceeded  ita  power, 
mandamuB  Is  the  appropriate  remedy.  Ex 
parte  Bradley,  7  Wall.  3H,  19  L.  ed.  214; 
Re  Winn,  213  U.  S.  4S8,  S3  L.  ed.  8TS,  29 
Bnp.  Ct  Rep.  SIS. 

The  rule  ia  made  abaolute  and  the  writ 
<rf  mandamna  awarded. 


(tu  V.  s.  no.) 
UNO  BIT  FAN,  PUT.  In  Err, 

V. 

UNITED  STATES. 

Obtuiral  Law  (t  1134*)— Qdebtionb  Eb- 
vtEWABLE  ON  WaiT  or  E»ROB— Review 

1.  Aasignmenta  of  error  which  challenge 
tlw  aulBciency  of  the  evidence  to  warrant  a 
conviction  cannot  be  considered  by  the  Fed- 
eral Supreme  Court  on  a  writ  of  error  to 
the  supreme  court  of  the  Philippine  Is- 
lands, to  review  a  ji^iigment  sllirminfr  such 
eoovietlon,  where  it  la  not  contended  that 
thera  waa  no  evidence  of  guilt,  since  only ' 


errors  of  law  can  ba  oonritead  npon  a  writ 
of  error. 

[Bd.  Nota.--For  olhN  caiea,  SM  Criminal  t«w, 
Crat.  Dig.  II  »92,  tm:    D*c  Dli.  |  1114.*) 

ConffnrunoNU.  Law  (|  278»)— Due  Pbo- 
CEss  or  Law— PaoHiBinira  Bzpobta- 
Tioif    or    PHiUFFUfn    Conr  —  Fouob 

2.  Tbe  owner  of  Philippine  ailver  coin  ia 
not  deprived  of  his  property  therein  with- 
out due  process  of  law,  contrary  to  the  act 
of  July  1,  1802,  by  tbe  prohibition  against 
the  exportation  of  such  coin  from  the 
Philippine  Islanda,  under  penalt?  of  for- 
feiture and  fine  or  impriaonment,  which  ia 
made  by  Philippine  law  No.  1411,  enacted 
b^  the  Philippine  Commission  in  the  exer- 
cise of  the  power  under  the  act  of  Congress 
of  March  2,  1903  (32  But  at  L  952,  chap. 
980,  U.  8.  Comp.  8Ut  Supp.  1909,  p.  893), 
§  0,  to  adopt  such  meaaurea  aa  are  deemed 
proper,  not  inconsistent  with  tlia  organic 
act,  to  maintain  the  parit;  between  gold 
and  ailver  pesoa,  but  such  Btatut«  ia  with- 
in the  limits  of  the  police  power. 

[Bd.  Nata.>-ror  other  oasM,  ■••  CcaiUtutlcm- 
al  Law.  Dab  Dla-  I  ns.*i 

[No.  20.] 

Argued  October  87,   1910.     Decided  No- 
Tember  14,  1010 

JN  ERROR  to  the  Supreme  Court  of  tha 
Philippine  lalands  to  review  a  convio- 
tion  in  the  Court  of  First  Inatanea  of  the 
City  of  Manila  of  the  ofTenae  of  exporting 
Philippine  ailver  coina  from  the  PUlippiua 
Islands.    Afflnned. 

Bee  same  case  below,  10  Philippine,  104. 

Tbe  facta  are  stated  in  the  opinion. 

MesKS.  J.  H.  Tale,  Marion  Butler,  and 
Lionel  D.  Hargit  for  plaintiff  in  «mt. 

Aaalstant  Attorney  Qnaral  EVml«r  for 
defendant  in  error. 


The  plaintiff  in  error  has  been  convicted 
of  the  offenae  of  "exporting  from  tha  Phil- 
ippine Islanda  Philippine  ailver  ooln,"  in 
vioIaUon  of  Philippine  Uw  No.  1411,  being 
gS  1998  and  1999,  Compiled  Acta  of  the 
Philippine  Commiasion,  title  8,  chapter  104. 
Sections  1  and  2  of  Uw  No.  1411  read  aa 
follows: 

"Section  1.  Hie  exportation  from  the 
PhiUppine  Islands  of  PhiUppine  silver 
coins,  coined  by  authority  of  the  act  of 
Congress  approved  March  2d,  1903  [82  Stat 
at  L.  962,  chap.  980,  U.  a  Comp.  Stat. 
Supp.  1909,  p.  803],  or  tbe  bullion  made  by 
melting  or  otherwise  mutilating  such  coina, 
ia  berehy  prohibited,  and  any  of  the  afore- 
mentioned silver  eoina  or  bullion  which  ia 
exported,  or  of  which  the  exportaUon  ia  at- 
tempted eufaaequent  to  tbe  paasage  of  this 
act,  and  eontrBiy  to  ita  provi^ona,  aball  ba 


•For  other  oaaas  *■•  « 
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liftbh  to  toritittat,  under  dne  proceM  of 
lav,  and  on*  third  of  the  lum  or  tk1u«  of 
g  tha  bDllioD  to  forfeited  shall  be  payable  to 
g  tbe  peraon  upon   whoM  information,  given 
•  to  the  proper*  autbori  ties,  the  seiiure  of  the 
monej  or  bullion  so  forfeited  ia  made,  and 
the  otber  two  thirds  shall  be  payable  ti 
Fbilippine  government,   and   accrue   to   the 
gold  standard  fund.    Provided,  that  the  pro- 
hibition herein  contained  shall  not  apply  to 
sums  of  P.  20  or  less,  carried  by  passengers 
leaving  the  Philippine  lalands. 

"Section  2.  The  CTportation  or  attempt  to 
export  Philippine  silver  coin  or  bullion 
made  from  such  coins  from  the  Philippine 
Islands,  contrary  to  law,  is  hereby  declared 
to  be  a  criminal  offense,  punishable,  in  addi- 
tion to  the  forfeiture  of  tha  said  coins  ot 
bullion,  as  above  provided,  by  a  fioe  not  tc 
exceed  P.  10,000,  or  by  imprisonment  for  ■ 
period  not  to  exceed  one  year,  or  both,  in 
the  discretion  of  the  court." 

We  may  pass  over  the  assignment*  of 
error  which  challenge  the  sufficiency  of  the 
evidence  to  warrant  a  conviction,  inasmuch 
as  it  ie  not  contended  that  there  was  no 
evidence.  This  is  a  writ  of  error,  and  upon 
such  a  writ  the  error  to  be  eonsidered  must 
be  confined  to  error  of  law. 

The  substantial  question  is  sa  to  whether 
a  law  which  prohibits  the  exportation  of 
Philippine  silver  coin  from  the  Philippine 
Islands  is  a  law  which  deprives  the  owner 
ot  hii  property  in  such  coins  without  due 
process  of  law,  in  violation  of  that  prohi- 
bition of  the  organic  act  of  July  I,  1902, 
which  provide*  that  "no  law  shall  be  enact- 
ed in  said  islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law."  38  8Ut  at  L.  692, 
chap.  J369.  The  authority  for  the  law  ia 
found  in  the  act  of  Congress  of  July  1, 
1902,  §g  76  et  seq.,  32  Stat,  at  L.  Q9I,  710, 
chap.  1309,  U.  S.  Comp.  SUt.  Supp.  1909, 
p.  690,  which  authorized  the  Philippine  gov- 
ernment to  establish  a  mint  in  the  city  of 
Manila  for  coinage  purposes  and  to  enact 
laws  for  its  operation,  and  for  the  strik- 
ing of  certain  coins.  Bj  the  later  act  of 
Congress  of  March  2,  1903  (chap.  980,  32 
^  Stat,  at  L.  B52,  U.  8.  Comp,  Stat  Supp. 
3  1909,  p.  893),  it  was  provided  that  the  gold 
I  peso,*consiBting  of  12.9  grains  of  gold,  nine 
tenth  fine,  should  be  the  unit  of  value  in 
the  ielands.  The  second  section  of  that  act 
provided  as  follows: 

"That  in  addition  to  the  coinage  author- 
ized for  USB  in  the  Philippine  Islands  by  the 
act  of  July  first,  nineteen  hundred  and  two, 
entitled,  'An  Act  Temporarily  to  Provide 
for  the  Administration  of  the  Affairs  of 
Civil  Qovernment  in  the  Philippine  Islands, 
and  for  Other  Purposes,'  the  government  of 
the  Philippine  Island*  is  authorised  to  eoin 


to  an  amount  not  OTfsyiiTIng  awmty^flTC 
million  pesos,  for  nse  in  said  ialanda,  • 
silver  eoin  of  the  denomination  of  om  pe- 
so, and  of  the  weight  of  lour  hundred  and 
sixteen  grains,  and  the  standard  of  said  sil- 
ver eoins  sliall  be  euch  that  of  one  thou- 
sand parts,  by  weight,  nine  hundred  ehaU 
be  of  pure  metal  and  one  hundred  of  alloy, 
and  the  alloy  ahall  be  of  copper." 

Section  0  of  the  same  act  of  March  t, 
1903,  provided: 

"That  the  coinage  authorized  by  this  aet 
shall  be  subjeot  to  the  eonditions  and  limi- 
tations of  the  provisions  of  the  act  of  July 
first,  nineteen  hundred  and  two,  entitled, 
'An  Act  Temporarily  to  Provide  for  the  Ad- 
ministration  of  the  Affairs  of  Civil  Govern- 
ment in  the  Philippine  Islands,  and  for 
Other  Purposea,'  except  as  herein  otherwii* 
provided;  and  the  government  of  the  Philip- 
pine Islands  may  adopt  such  measures  a» 
it  may  deem  proper,  not  inconsistent  with 
said  act  of  July  first,  nineteen  hundred  and 
two,  to  maintain  the  value  of  the  silver 
Philippine  pCKi   at  tha  rate  of  one  gold 

In  a  aubsequent  part  of  the  same  section, 
the  issuance  ot  certificates  of  indebtedness 
bearing  interest,  was  authorized  as  a  spe- 
cific measure  for  maintaining  the  parity  be- 

reen  the  silver  and  gold  peso. 

Tht  law  of  the  Philippine  Commission, 
above  set  out,  under  which  the  conviction  of 
the  plaintiff  in  error  wa*  secured,  must  rest 
upon  the  iM'ovision  of  |  S,  above  set  out,  as  ^ 

means  of  maintaining  "the  value  of  the  jj 

ler'peso  at  tha  rate  of  one  gold  peso."  ■ 
Passing  by  any  consideration  of  the  wisdom 
of  such  a  law  prohibiting  the  exportation 
the  Philippine  Islands  silver  peso*  *s 
not  relevant  to  the  question  of  power,  a  sub- 
stantial reason  for  such  a  taw  is  indicated 
by  the  fact  that  the  bullion  value  of  sueh 
in  Hong  Kong  was  some  9  per  cant 
greater  than  it*  face  value.  The  law  was 
therefore  adapted  to  keep  the  silver  pesos 
in  circulation  as  a  medium  of  exchange  in 
the  islands  and  at  a  parity  with  the  gold 
peso  of  Philippine  mintage. 

The  power  to  "coin  money  and  regulate 
the  value  thereof,  and  of  foreign  coin,"  ia  a 
prerogative  of  sovereignty  and  a  power  ex- 
clusively vested  in  the  Congress  of  the 
United  States.  The  power  which  the  gov- 
ernment of  the  Philippine  Islands  has  In 
respeot  to  a  local  coinage  is  derived  from 
the  express  act  of  Congress.  Along  witb 
the  power  to  striks  gold  and  silver  pesos  for 
local  circulation  in  the  islands  was  grsnted 
the  power  to  provide  such  measures  as  that 
government  should  "deem  proper,"  not  in- 
consistent with  the  organic  law  of  July  1, 
,  necessary  to  maintain  the  parity  be- 
a  the  gold  and  silver  pesos.    Although 
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Um  Philippine  act  cannot,  therefore,  b«  uid 
to  OTerstep  the  wide  l«gialfttive  diMretion 
la  rcapect  of  meuures  to  preserve  ft  parity 
between  the  gold  and  Bilrer  pesos,  yet  it  ii 
Hid  that  if  the  psrtieular  mesaure  resort- 
ad  to  be  one  which  operates  to  deprive  the 
owner  of  silver  pesos  of  the  difference  be- 
tween their  ballion  and  coin  value,  he  hsi 
bad  his  property  taken  froin  him  without 
wmpensatioD,  and,  in  its  wider  sense,  with- 
«ut  that  due  process  of  law  guaranteed  by 
tlie  fundamental  act  of  July,  1902. 

Cenceding  the  title  of  the  owner  of  auch 
«)IiM,  yet  there  is  attached  to  such  owner- 
•hip  those  limitations  which  public  policy 
may  require  by  reason  of  tbeir  quali^  as 
a  legal  tender  and  as  a  medium  of  ex- 
H  change.  These  limitations  are  due  to  the 
f  bet  that  public  law*  gives  to  luch  eoinage 
a  value  which  does  not  attach  aa  a  mere 
consequence  of  intrinsic  value.  Their  qual- 
ity as  a  legal  tender  ia  an  attribute  of  law 
aside  from  their  bullion  value.  They  bear, 
therefore,  the  impress  of  sovereign  power 
which  flzes  value  and  authorlias  tbeir  use 
in  exchange.  As  an  incident,  government 
Bay  punish  defacement  and  matilation,  and 
eon*titut«  any  auch  act,  when  fraudulently 
4one,  a  misdemeanor.  Rev.  Stat  S9  6189, 
HS9,  V.  S.  Comp.  But.  ISOl,  pp.  34S4, 
MB4. 

However  nnwise  a  law  may  be,  aimed  at 
the  exportation  of  such  coins,  in  the  face 
■f  the  axioms  against  obstructing  the  free 
flow  et  commerce,  there  can  bs  no  serious 
doubt  but  that  the  power  to  eoln  money  in- 
etudes  the  power  to  prevent  its  outflow  from 
the  country  of  its  origin.  To  Justify  the 
exercise  of  such  a  power  It  is  only  neces- 
sary that  it  shall  appear  that  the  means  are 
reasonably  adapted  to  conserve  the  general 
public  interest,  and  are  not  an  arbitrary 
interference  with  private  rights  of  contract 
or  property.  The  law  here  in  question  is 
plainly  within  the  limits  of  the  police  pe- 
er, and  not  an  arbitrary  or  unreasonable 
terference  with  private  right*.  If  a  local 
eoinage  was  demanded  by  the  general  in- 
terest of  the  Philippine  Islands,  legislation 
reasonably  adsquste  to  maintain  such  coin- 
age at  home  as  a  medium  of  exchange  is 
not  a  violation  of  private  right,  forbidden 
bj  the  organic  law.  Obviously,  if  the  Phil- 
ippln*  government  had  power  to  prohibit 
the  exportation  or  melting  of  Fhltlppiue  sil- 
ver pesos,  it  had  the  power  to  make  the  vio- 
lation of  the  prohibition  a  misdemeanor, 
n*  proceeding!  for  the  enforcement  of  the 
law  inchided  the  ordinary  proeesa  in  erim- 
inal  eaacB  lavrful  in  the  islands,  and  not 
lorbldden  hy  the  act  of  July,  1902, 
Judgment  affirmed. 


SANTIAQO  AIl^A,  Adratnistrator  with  tha 
Will  Annexed  of  the  Estato  of  Frank 
Ely,  Deceased. 

Appeal  asd  EIbsob  (|  1007*)— Conoltj- 
sivENEBs  or  Pbior  Dboisioit  on  Susn* 
QUEST  Appeal. 

I.  The  decision  of  the  Federal  Supreme 
Court  on  a  former  appeal,  that  the  lowar 
i  had  Jurisdiction  of  the  caae.  Is  eon- 
elusive  on  a  second  appeaL 

,    KolB.—VoT  other   cases,    sea  Appeal   *Ad 
',  Cent  Dli.  |{  WS-OCS;    Dec.  Dii.  I  loer.*} 

Public  Lakdb  (|  220*)— Mexican  Gkakt 
— IiAHDB  Patented  to  Third  Pabtieb. 
S.  The  claim  of  one  whose  title  under  a 
Mexican  land  grant  is  perfect  and  complete, 
and  who  is,  therefore,  not  bound  under  the 
act  of  March  S.  lS91,i  to  apply  to  the  court 
of  private  land  claims  for  conflrmation,  is 
not  cut  down  to  the  extent  that  the  land 
has  been  patented  by  the  United  States  to 
third  parties,  because  he  appeared  and 
prayed  conflrmation  in  a  suit  brought 
against  him  by  the  United  States  under  the 
authority  of  §  8  of  that  act,  to  remove  the 
government's  doubt  as  to  title  or  bound- 
aries, on  the  theory  that  the  language  of 
I  14,  giving  that  effect  to  such  patente  "if 
in  any  caae"  it  shall  appear  that  the 
lands  or  any  part  thereof,  decreed  to  any 
claimant  under  the  act,  shall  have  been 
sold  by  the  United  States,  applies  not  only 
to  the  proceeding  brought  by  the  claimant 
himself  lor  conflrmation,  but  also  to  the 
proceeding  on  behalf  of  the  government,  in 
which  the  court  is  to  determine  the  matter, 
subject  to  all  lawful  rights  adverse  to  the 
claimant  or  possessor,  and  as  between  auch 
claimant  and  possessor  and  any  other 
claimant  or  poSBcasor,  and  subjeot  in  tiila 
respect  to  sll  the  applicable  statutory  pro- 


APPEAL  from  the  Supreme  Court  of  th« 
Territory  of  Ariiona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Pima  County  in  favor  of  plaintjfl 
in  a  suit  to  quiet  title.     Affirmed. 

See  some  case  below,  11  Arix.  859,  96  Pae. 
103. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  Ij.  KlnKsn  for  appellanL 

Messrs.  Joseph  V.  Iiewis,  Belim  U. 
Franklin,  and  Frank  H.  Hereford  for  ap- 

*Mr.  Jnetice  Holmea  delivered  the  opin-  ■ 
ion  of  the  court: 

This  ia  a  suit  to  quiet  titl^  brought  ia 
188T  by  the  appellee's  intestate  in  the  die- 
trlct  court  of  Arisona.    The  decision  was  la 
In  Deo.  A  Am.  Dies.  VKfl  to  dale,  A  Hip'r  Indaiae 

,.  St.  1901.  p.  m  Liin  I,.-,  U.GOO^IC 
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favor  of  tbe  appcHM,  and  tltii  deeUion  iraa 
«  afflnned  by  ths  Bnprmne  court  of  ths  ter- 
■  ritory,* whereupon  the  defendant  Richardson 
appealed  to  this  court. 

The  appellant  represents  a  title  derived 
from  a  grant  by  the  Mexican  government  of 
land  in  the  portion  of  Arizona  aftemrarda 
acquired  by  the  Gadsden  Purchaae,  Decem- 
ber 30,  18S3.  10  Stat,  at  L.  1031.  At  the 
time  of  the  Gadsden  Purchase  this  title  waa 
wmplet*.  The  appellant  claims  through 
mesne  conveyances  from  holders  of  patents 
issued  I^  the  United  States  in  18TS  and 
1880,  under  the  homestead  laws. 

The  first  error  assigned  is  that  the  dis- 
trict court  was  without  jurisdiction.  That 
twint  already  has  been  decided  against  tha 
a{ipellant  in  this  very  case  under  the  name 
of  Ainsa  r.  New  Hexioo  ft  A.  R.  Co.  No.  2, 
ITS  U.  B.  SI,  44  L.  ad.  B4,  20  Sup.  CL  Sep. 
S3,  BO  that  it  is  not  open  to  him  t<i  urge 
It  United  SUtes  v.  Csmou,  IS4  U.  8.  572, 
S74,  40  L.  ed.  094,  095,  22  Sup.  Ct.  Rep. 
SOS.  But  it  is  proper  to  say  that,  in  our 
opinion,  the  decision  did  not  proceed  upon 
a  mistake  of  fact,  and  is  not  inconsistent 
with  the  reasoning  of  the  immediately  pre- 
ceding decision  between  ths  same  parties 
(ITS  U.  S.  76,  80,  44  L.  ed.  T8,  82,  20  Sup. 
Ct  Rep.  28),  although  No.  2  was  begun 
before,  and  No.  1  after,  the  passage  of  the 
act  of  March  3,  18S1,  chap.  530,  26  SUt 
at  L.  8S4,  U.  S.  Comp.  Stat  1901,  p.  70S, 
establishing  a  court  of  private  land  claims. 
In  1892  the  United  States  brought  a  suit 
against  the  present  appellee  in  the  court 
of  private  land  claims,  alleging  thaf  his 
claim  waa  void,  and  that  the  United  States 
had  granted  patents  for  portions  of  the  land, 
praying  that  the  title  might  be  adjudicated, 
and,  ii  valid,  the  boundaries  established, 
ezeepting  auch  parts  as  might  have  been 
disposed  of  by  the  United  Stat«s.  The 
appellee  answered,  setting  up  title,  and 
praying  canflrmation.  Ultimately,  in  pur- 
suance of  the  decision  of  this  court  (Ely  v. 
United  States,  171  U.  8.  220,  43  L.  ed.  142, 
18  Sup.  Ct.  Rep.  840),  a  decree  was  entered 
in  his  favor,  and  a  patent  issued  to  him  on 
October  28,  IBOB,  specifying  no  exceptions 
s  other  than  one  of  "gold,  silver,  or  quick- 
I  silver  mines  or  minerals  of  the  tame." 
'  The  appellant,  however,  contends  that,  by 
virtue  of  the  above-mentioned  statute  of 
March  3,  1891,  the  effect  of  the  appellee's 
appearance  in  the  court  of  private  land 
cl^ms  was  to  forfeit  all  portions  of  the 
land  in  controversy  that  bad  been  patented 
by  the  United  States,  and  to  givo  the  appel- 
lee in  place  of  it  a  claim  for  uot  exceeding 
f].2S  per  awe  so  patented  against  the 
United  States.  The  contrary  decision  is 
the  other  error  assigned. 
Of  eourae,  tha    patents    for    homesteads 


issued  In  th*  nuns  of  th«  United  8tataa, 
on  the  facta  that  wa  have  stated,  were  a 
mere  usurpation  and  were  void.  The  Isnda 
covered  by  them,  whether  reserved  or  not 
by  the  aeU  of  July  22,  I8E4,  chap.  103,  9  S, 
10  Stat,  at  L.  308;  July  IB,  1870,  chap. 
292,  IS  Stat  at  L.  304,  were  not  publi<] 
lands,  hut  privste  property,  which  the  gov- 
ernment was  bound  by  the  express  terms  of 
the  Gadsden  treaty  of  December  30, 1853,  to 
respect  The  appellant's  claim  rests  solely 
on  an  interpretation  of  gg  8  and  14  of  tha 
above-mentioned  act  of  1891,  that  would 
cut  down  the  performance  of  the  treatj 
promise  by  the  United  States  U>  at  least 
the  narrowest  limits  eoneistent  with  good 
faith.  We  are  of  opinion  that  the  different 
construction  adopted  by  the  court  below, 
and  also  by  the  Acting  Secretary  of  the 
Interior  in  Ely  v.  Magee,  34  Land  Deo^ 
S06,  612,  ia  correct  After  providing  in  j  0 
for  Incomplete  titles,  the  act  goes  on  in  | 
8  to  deal  with  complete  ones.  Holders  of 
claims  under  such  titles,  it  says,  "shall  hav* 
the  right  (hut  shall  not  be  bound]  to  app^ 
to  said  court"  for  a  eouflrmation  of  the^ 
title.  Of  course  this  means  that  the  title 
ia  recognized  as  good  without  the  prooeed- 
ing  In  oourt  Aiosa  v.  New  Uexleo  ft  A.  & 
Co.  17S  U.  S.  70,  00,  44  L.  ed.  T8,  84,  M 
Sup.  Ct.  Sep.  28. 

nie  eonflnnatJon  Is  granted,  "excepting 
any  part  of  such  land  that  shall  have  been 
disp<»ed  by  the  United  States,"  and  with- 
out prejudice  to  oonflicting  private  Enter-  ^ 
esta.  Then,  in  S  14  it  is  enacted  that  "if,  « 
in  any  ease,  it*Bhal1  appear  that  the  lands  • 
or  any  part  thereof  decreed  to  any  clsimant 
under  tha  provisions  of  this  act  shall  have 
been  sold  or  granted  by  the  United  States 
to  any  other  person,  such  title  from  the 
United  States  to  auch  other  person  shall 
remain  valid,  notwithstanding  such  decree," 
with  a  provision  for  a  judgment  in  favor  of 
the  claimant,  against  the  United  States, 
for  the  proved  value  of  such  granted  lands, 
not  exceeding  $125  per  acre.  If  this  were 
all  there  could  be  no  question  that  the 
exception  of  lands  granted  by  the  United 
States  waA  merely  a  condition  attached  to 
the  decree  of  confirmation,  and  did  not  pur- 
port to  afflrm  such  grants  if  the  elalmant 
did  not  see  fit  to  go  Into  the  court  of  privato 
land  claims. 

But  in  g  8  there  is  a  further  provision  by 
which  the  United  States  may  proeaed 
against  the  claimant,  as  it  did  against  tha 
appellee,  on  the  ground  that  the  title  or 
boundaries  are  open  to  question,  aiid 
therefore  the  court  b  to  determine  ths 
matter,  "but  subject  to  all  lawful  rights 
adverse  to  such  claimant  or  possessor,  aa 
between  such  claimant  and  possessor  and 
any  other  claimant  or  possessor,  and  ni^ 
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Joet  in  tlili  reapeet  to  r11  the  provliioiia  of 
tbia  section  applieabla  thereto."  The 
Appellant  B.igiieB  that  thii  provision  gives 
«  vider  meaning  to  (  14.  He  la;!  that  the 
words  "it  in  any  case"  it  Hball  appear  that 
landa  havo  been  sold  by  the  United  Btatea 
apply  B8  well  to  a  proeeeding  by  the  United 
StaUa  ae  to  one  where  the  ebiimant  goea 
forward.  He  argues  that  so  to  apply  them 
is  Jnst,  in  view  of  the  lupposedly  unknown 
boundv4ea  of  the  old  Mexican  granta  and 
the  policy  of  the  United  States  in  offering 
Its  public  lands  to  settlers, — that  otherwise 
there  is  a  suspended  threat,  and  possibility 
of  a  claimant  turning  up  after  many  years, 
and  dispowessing  those  who  had  been 
encouraged  by  the  United  States  to  go  upon 
tbe  land.  Botiller  v.  Dominguez,  130  U.  S. 
238,  32  L.  ed.  926,  9  Sup.  Ct.  Rep.  62B. 
g  Bat  the  considerations  mentioned  in  the  case 
J  cited  did  not  prevent  the  UniUd  States,  in 
>  the  act  of  March  3,  1S91,  from  IsaTing'the 
holden  of  perfected  titiM  free  not  to  pre- 
•ent  them  to  the  eourt,  as  they  were 
required  to  do  in  earlier  statutes,  nia  good 
faith  of  the  United  States  was  pledged  to 
respect  the  Uexican  titles.  It  recognised 
in  the  act  of  1891  that  holders  of  such 
titles  need  not  go  into  the  land  claims 
oourt  to  get  them  confirmed,  and  we  should 
be  slow  to  suppose  that  it  meant  to  make 
a  doubt  in  the  Department  of  Justice  as  to 
the  validity  of  a  perfect  title  a  ground  for 
eutUug  down  what  otherwise  it  was  bound 
to  protect,  and  did,  by  the  statute,  leave 
intact.  But  for  that  unfounded  doubt,  the 
appellee  would  have  been  secure  in  his  rights, 
and  could  have  turned  tbe  holders  of  the 
homestead  patents  off  his  land.  United 
SUtes  V,  Martinei,  1B4  U.  B.  441,  445,  46 
L.  ed.  032,  22  Sup.  Ct.  Rep.  422.  The  pro- 
ceeding by  the  government  was  a  matter 
over  which  he  had  no  control,  and  ought  not 
to  affect  bis  rights.  Looking  at  the  words 
of  g  14  more  exactly,  they  do  not  require 
the  appellant's  construction.  "If  In  any 
ease"  means  in  any  case  before  ibe  eonrt 
that  the  act  established.  And  when  the 
section  goes  on,  "it  shall  appear  that  the 
lands  or  any  part  thereof,  decreed  to  any 
elaimant  under  the  provisions  of  this  act, 
shall  have  been  sold,"  it  is  ressonable  to 
•nppose  that  it  has  reference  to  those 
cases  in  which  a  claimant  is  seeking  a 
decree;  that  is  to  say,  where  the  claimant 
is  the  plaintiff  in  the  ease.  It  Is  true  that 
«  petition  by  the  United  States  may  end  In 
the  same  result,  but  the  terms  of  tbe  sen- 
teaoe  and  the  duty  of  the  government  eon- 
«ar  in  leading  us  to  limit  the  words  as  we 
do.  On  the  other  hand,  the  consideration 
mentioned  sufficiently  shows  that  tbe  claim- 
ant did  not  Impair  his  position  by  praying 
for  oonfirmatiOD  in  his  answer.    The  prayer 


merely  expressed  what  wooM  liftTC  bftppaatd 
without  it  by  the  force  of  lav. 
Judgment  affirmed. 


(lU  U.  a.  293.) 

DURYEA  POWER  COMI'ANT,  Bankrupt, 
by  Its  Trustee,  tbe  Berks  County  Trust 
Company,    Appi, 

HERBERT  M.  STGRNBEROH. 

Bamkkuptct  (i  448*)  — PaoM  Ciacnrr 
Co0Bi  or  Affbalb— BAREBm>n]T  Cub. 
The  revisory  order  of  a  Federal  oircnit 
court  of  appeals  in  the  proceedings  author- 
ized by  the  bankrupt  act  of  July  1,  189S 
(30  Etat  at  L.  653,  chap.  &41,  U.  B.  Comp. 
SUt.  leOl,  p.  3432),  3  24b,  which  reversed 
a  decree  of  the  bankruptcy  court,  confirm- 
ing the  order  of  the  referee,  refusing  to  al- 
low a  certain  claim  to  be  Sled  for  the  pur- 
pose of  voting  at  the  election  of  the  trustM^ 
and  directed  that  court  to  allow  the  claim 
to  be  proved,  is  not  reviewable  in  Uie  Fed- 
eral Supreme  Court,  even  if  the  eironit 
court  of  appeals  treated  the  proceeding  as 
an  appeaL 
[B^^NMa.— For  other  eaMS,  ■••  Bankraptcr, 


Dec.  DIE-  I  449.'] 


[No.  29.] 


APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Third 
Circuit  to  review  a  decree  which  reversed 
a  decree  of  tbe  District  Court  for  the  East- 
ern District  ol  Pennsylvania,  confirming 
the  order  of  a  referee,  refusing  to  allow  a 
claim  to  be  filed  for  the  purpose  of  voting 
at  the  election  of  trustee,  and  directed  that 
eourt  to  allow  the  claim  to  be  proved.  Di»- 
missed  for  want  of  jurisdiction. 

See  same  case  below,  88  C.  a  A.  482,  161 
Fed.  UO. 

The  tacts  are  stated  in  the  opinion. 

Messrs.  Bdwia  O,  BrandenbnrK,  Clar- 
ence A.  Brandenburg,  F.  Walter  Brandrai- 
buTg,  Andrew  A.  L«dser,  and  Thomas  E. 
Leidy  for  a^ellant. 

Messrs.  Oyras  O.  Deir  and  John  O. 
Johnson  for  appellee.  e 

*Mr.  Justice  Holmos  delivered  the  Dplii<  * 
ion  ol  the  court: 

This  case  arose  on  a  controversy  as  to  the 
right  ol  tha  appellee,  Stembergh,  to  vote  on 
the  selection  of  a  trustee  in  bankrupt^. 
At  the  first  meeting  of  the  creditors,  Stern- 
bergh  offered  for  allowance  a  proof  of  claim 
for  $14,438.86,  which  was  objected  to  on  tbe 
ground  that  Stembergh  was  indebted  to  the 
bankrupt  company  for  unpaid  stock. 
Sternbergh  announced  that  be   intended  to 


■For  olhar  oases  le*  sama  <oplo  A  I  mi 
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ue  tUa  eUbtt  for  ToUng  parpowa.  After 
&  hearing,  tiie  referee  refused  to  allow  the 
claim  for  uae  in  the  election,  and  eertlQed 
the  facts,  aa  Stemhergh's  vote,  if  allowed, 
would  have  elected  a  different  trustee.  The 
diatriot  judge  atated  the  question  to  be 
whether  the  referee  waa  right  In  rejecting 
the  elaimanfa  ofTer  to  vote,  and  that  it 
did  not  involTe  the  extent  but  onlj  the  fact 
of  Stembergh'i  tiabiU^,  and  he  affirnied 
the  action  of  the  referee.  Thereupon  Stem- 
bergh  filed  a  petition  to  the  circuit  court 
of  appeals,  seeking  a  revision  of  the  decree 
In  matter  of  law  under  j  Z4b  of  the  bank- 
ruptcy law.  That  eourt,  remarking  that  the 
facta  were  not  in  dispute,  proceeded  to  dis- 
BUBS  their  eigniflcance  and  ^ect,  and  re- 
versed the  decree,  but  allowed  the  eelection  of 
trustee  to  stand,  as  no  allegation  was  made 
against  him.  The  bankrupt,  through  the 
tmatee,  appealed  to  this  court,  obtaining  a 
eertifioate  from  a  justice  of  this  court  under 
I  20  b,  £. 

The  first  question  to  be  answered  is 
whether  this  ia  a  ease  in  which  a  party  la 
autitled  to  take  an  appeal  to  this  court 
nuder  S  20.  And  elearlj  It  ia  noL  The 
right  of  appeal  from  a  decision  of  a 
mit  court  ol  appeals  allowing  or  rejecting 
a  elaim  is  given  by  ESb  onljr  where  the  deei- 
■lon  is  final,  whether  there  Is  •  certificate 
under  §  26  b,  2,  or  not  The  circuit  court  of 
i^peals  may  render  a  final  decision  when  an 
appeal  is  taken  to  it  under  ZCa  from  a  judg- 
^  ment  allowing  or  rejecting  a  claim  of  tSOO 
9  or  orer.  But  this  case  did  not  and  could 
>  not  haTe*eome  to  in  that  way,  for  there  was 
no  judgment  allowing  or  rejecting  the  claim. 
The  referee's  order  was,  "The  within  claim 
ia  disallowed  for  the  present,  especially  as 
to  voting,  without  prejudice  to  the  claim- 
ant's right  to  present  the  claim  hereafter." 
That  ia  the  order  that  waa  reviewed  by  the 
district  court,  and  that  waa  affirmed  by  it. 
Therefore  Sterubergh's  counsel,  rightly 
apprehending  that  they  could  not  appeal  to 
the  circuit  court  of  appeals,  brought  their 
petition  for  revision  under  %  24b,  alleging 
that  the  district  judge  erred  in  matter  of 
law  In  confirming  the  order  of  the  referee, 
refusing  to  allow  the  claim  of  Steml>ergh  to 
be  filed  for  voting  upon  the  election  of 
tmatee.  This  is  all  that  was  brought  before 
the  circuit  court  of  appeals,  and  all  that  it 
had  authority  to  decide.  Its  decislou, 
although  directing  the  district  court  to 
allow  the  petitioner  to  prove  his  claim, 
waa  not  ft  final  deciaion  upon  that  point, 


and  did  not  eoma  to  it  In  auch  a  way  that 
it  oonld  be.  It  simply  reversed  the  pro- 
visional order  of  the  referee,  and  made  a 
provisional,  though  seemingly  useless,  order 
the  other  way. 

Mo  appeal  to  this  court  lies  from  a  ded- 
eion  in  the  eiercisa  of  supervisory  Juris- 
diction. Holden  v.  Stratton,  ISI  U.  S.  IIS, 
4S  L.  ed.  116,  24  Sup.  CL  Rep.  4C.  But  it 
is  said  that  the  circuit  court  of  appeala 
treated  this  case  as  an  appeal;  that  it  did 
not  follow  the  findings  of  the  referee  and  tlw 
court  Iwlow,  aa  it  waa  bound  to  do  on  a 
revisory  proceeding;  that  it  filed  a  state- 
ment of  the  facts  found  and  of  its  conclu- 
sion of  law,  aa  required  in  an  appeal  by  gen- 
eral orders  3S,  3,  and  that  a  justice  of  this 
eourt  allowed  an  appeal  from  its  decision, 
which,  as  we  have  eaid,  does  not  lie  from  aa 
order  or  decree  under  9  24b.  It  ia  argued 
that  an  appeal  to  the  circuit  court  of 
appeals  may  be  treated  aa  a  petition  for 
revision  (Holden  v.  Stratton,  191  U.  a  llE^ 
119.  4S  L.  ed.  110,  118,  24  Sup.  Ct.  Bep.  4S), 
and  that,  conversely,  a  petition  for  reri^ 
sioB  mi^  be  turned  into  an  appeal,  or,  at 
least,  treated  aa  one  for  the  purpose  of  aa  g, 
i^ipeal  to  thia  court,  if  only  to  establish  O 
that  the  eireuit*oourt  of  appeals  exceeded  • 
its  jurisdiction.  There  aie  two  answers  to 
thia  contention.  In  the  first  place,  tha 
converse  proposition  does  not  hold.  An 
appeal  opens  both  fact  and  law,  and  there- 
fore might  be  regarded  as  intended  to  raise 
questions  of  law  in  any  way  that  might  be 
deemed  proper.  But  a  petition  for  revision 
opens  only  questions  of  law,  and  when  the 
foundation  of  ita  jurisdiction  is  thua  nar- 
rowed, the  action  of  the  court  cannot 
enlarge  it  so  as  to  deal  with  the  facts.  In 
the  next  place.  In  this  case  the  circuit 
court  of  appeals  made  no  such  attempt.  It 
treated  the  facts  as  undisputed,  and  dif- 
fered from  the  court  below  only  in  ita 
understanding  of  their  significance  and  legal 
import.  It  filed  no  finding  of  facts  at  or 
before  the  time  of  entering  its  decree,  aa 
required  by  the  general  orders,  but  did  SO 
only  two  months  after  the  decree  had  been 
entered,  and  a  month  after  an  appeal  had 
been  taken  and  allowed  by  a  justice  of  this 
court,  upon  a  petition  of  the  appellant. 

We  have  considered  the  suggestion  tbal^ 
if  tha  appeal  ahould  be  diamissed,  a  cer- 
tiorari should  be  granted,  but  we  are  of 
opinion  that  no  ground  Is  shown  for  th» 
issue  of  the  writ. 

Appeal  Hiw«Tssfi^_ 
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EAGLE  MINING  ft  I.  CO.  v.  HAMILTON. 


{ZIS  u.  8.  us.} 

EAGLE    MINTNO    &    IMPROVEMENT 

COMPANY,  Appt., 

HART  R.  HAMILTON  «t  •!.  and  Hnmph- 
rej  B.  Hamilton,  Jr.,  Administrator  of 
the  Batata  ol  Humphrey   B.  Hamilton, 

Courts  (S  387">— Uhitcd  States  Sopbemx 
Court  —  Appeal  faou  Tebbitobiax. 
CovRT— Scope  of  Review. 

1.  Hie  juTJidictioQ  of  the  Federal  8u- 
prcTOB  Court,  under  the  act  of  April  7,  1874 
(18  Stat,  at  L.  27,  chap.  80),  on  an  appeal 
from  a  territoria]  court,  is  limited  to  the 
inquiry  wliether  the  flndings  of  fnct  made 
by  the  court  below  Bupport  its  judgment, 
and  to  a  review  of  exceptions  which  have 
been  dn1y  taken  to  rutinj^s  upon  the  admia- 
■ion  or  rejection  of  evidence. 

rsa.  Nols.-For  other  casM.  »•  Courta,  CaoL 
Dlf.  II  1012-10171    Dn.  Dig.   I  SS7.*] 

OODiTB  ()  387*)— UHiTEn  States  Supbeuk 
CouBT— Appeal  prom  Tbbkitosiai.  Coubt 
— Stateuent  or  Kactb. 

2,  The  finding*  of  a  territorial  district 
court,  having  been  adopted  and  afflmed 
by  the  supremo  court  of  the  territory,  aure 
tha  purpose  of  the  statement  of  facts  in- 
quired bj  the  act  of  April  7,  1874  (18  Stat 
at  L.  27,  chap.  BO),  od  appeal  to  the  Fed- 
•ral  Supreme  Court 

ntd.  Nuts.— For  other  cases,  sea  Coorla,  D*c. 
DH.  1  MT.'] 

[No.  Bl.l 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
daene  whi«h  aCBrmed  a  decree  of  the  I>ia- 
ttiet  Court  of  Um  Fifth  Judicial  Dlatriet 
b)  and  tor  the  County  of  Lincoln  in  that 
torritoTy,  In  favor  of  plaintiffa  in  consoli- 
datad  niita  to  establish  a  trust  In  real 
property.     Affirmed. 

See  same  caae  below,  14  N.  M.  271,  61 
Pac  718. 

The  facta  are  aUted  in  the  opinion. 

Mewrs.  Baronet  Parker,  Georga  W. 
Pridiard,  and  Archibald  Q.  Graham  for 
appellant 

Mr.  Janiea  O.  Fltcb  for  appelleea. 

■  *Mr.  Juatice  Bncbea  delivered  tlia  opln- 
Son  of  the  eourti 

This  is  an  appeal  from  a  decree  of  th* 
snprema  court  of  the  territory  of  New  Max- 

,  leo  iu  two  anlta  whieb  were  eonaolidated. 

2  The  first  suit  waa  brought  in  August,  IB03, 

•  In  a  district  court  of  the  territory,  by  the 
appellant.  Eagle  Mining  A,  Improvement 
Company,  against  the  appellees,  the  widow 
and  heira  of  Humphrey  B.  Hamilton,  de- 
•eaied,  to  have  it  adjudged  that  the  decedent 
held  a  certain  undivided  interest  in  min- 
ing property  in  trust  for  the  appellant,  and 


to  compel  conTeyanee.  In  November,  1004, 
the  appellees,  one  of  whom  was  the  admin* 
iatrator  of  the  decedent's  estate,  brought 
suit  against  the  appellant,  allegii^  that 
Hamilton  had  rendered  services  as  its  at- 
torney in  connection  with  the  miaing  prop- 
erty and  otherwise,  and  that  the  legal  title 
had  been  taken  by  him  pursuant  to  an 
agreement,  by  whieh  it  was  to  be  held  aa  ae- 
curity  for  the  appellant's  indebtedneaa  to 
him;  the  appellees  prayed  for  foreclosure 
and  recovery  of  the  amount  found  to  be  due. 
The  auits  were  consolidated  and  a  referee 
was  appointed  to  take  teatimony.  Hearing 
was  had,  and  a  deoree  waa  entered  in  favor 
of  appelleea,  which  set  forth  separately 
findings  of  feet  and  conclusions  of  law. 

The  oourt  found  that  Hamilton  had  ao- 
qnired  the  legal  title  to  the  undivided  one- 
halt  interest  in  queation  under  an  agree- 
ment with  the  appellant,  ty  which  he  waa 
to  negotiate  for  the  purehaae  in  its  behalf, 
and  waa  to  surrender  a  certain  equitable 
claim  of  lien  upon  another  interest  in  the 
property;  that  in  eonsideratioo  of  this  sur- 
render and  of  hia  aerrioea  in  acquiring  the 
one-half  interest,  Hamilton  waa  to  reeaive 
the  differenoB  between  an  ^reed  sum  and 
the  amounts  to  be  advanced  by  the  appel- 
lant to  effect  the  purchase ;  that  for  the 
payment  of  thia  difference — found  to 
amount  to  $9,000 — Hamilton  was  to  hold 
the  l^al  title  as  security;  and  that  the 
agieuneut  to  thia  effect  was  erldenoed  by 
writings  signed  by  Hamilton  "and  dellv* 
ered  to,  aooepted  and  aoquieieed  in  by, 
tlie  li^d  company." 

As  a  conclusion  of  law,  the  court  found 
that  the  hairs  of  Hamilton  were  entijlad  ■ 
to  hold  tbe  legal  title  to  the"  undivided  in-  S 
tereat  until  the  payment  of  99,S0O,  witlt 
Intereat  and  coats  of  anlt,  had  beea  made 
to  the  administrator  of  Hamilton's  estate; 
that  upon  such  payment  they  should  con- 
vey to  the  appellant,  and  that  in  default 
of  payment  the  undivided  intereat  ahoold 
be  sold  to  eatiafy  the  indebtedneaa. 

It  was  further  found  that  Hamilton  had 
Iwen  retained  by  the  appellant  as  its  at- 
tomqr,  and  at  its  request  had  rendered  le- 
gal aervicea  from  the  date  of  its  organisa- 
tion until  hia  death  without  expreas  agree- 
ment aa  to  the  amount  to  be  paid  there- 
for; that  these  servieee  were  reasonably 
worth  $9,S1B.S9,  upon  which,  after  deduct- 
ing payments,  there  was  due  S 8,419.99. 
And,  as  a  conclusion  of  law,  the  court  held 
that  the  administrator  waa  entitled  to 
judgment  for  the  last-mentioned  sum. 

It  was  decreed  accordingly,  and  from 
this  decree  appeal  waa  taken  to  the  aupreme 
court  of  the  territory,  where  it  was  al- 
flrmed.  [14  N.  M.  271.  91  Pao.  718.] 


•Tor  other  n 
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II  SUFKEMK  OOUBT  BEPOKTEB. 


Tha  Meord  btfora  oi  oon tains  the  testi- 
monj  taken  befora  the  rafaree,  and  the  let- 
tan  and  dooumenta  which,  in  eonnection 
with  the  teatimonj,  he  aubmitted  to  the 
eonrt  in  hia  report;  and  the  argument  here 
ii  directed  largely  to  the  effect  of  the  avi- 
den«e  and  to  toe  finding*  of  the  oourt  be- 
low as  to  matters  of  fact. 

But  wa  are  not  at  libertj  to  review  these 
findings  of  fact  We  cannot  go  behind  the 
findings  to  aacertain  whether  tbe;^  are  Jua- 
tifled  bj  the  evidence.  Under  the  act  of 
April  7,  1874,  chapter  60  (18  SUt.  at  L. 
S7)i  the  jurisdiction  of  this  court,  upon 
this  appeal,  la  limited  to  the  inquiry  wheth- 
er the  flndiDgs  of  fact  made  hj  the  oourt 
below  support  its  judgment,  and  to  a  re- 
view of  exceptions  which  have  been  duly 
talcen  to  rulings  upon  the  admiaaion  or 
rejection  of  evidence.  Stringfellow  v.  Cain, 
9S  U.  a  610,  25  L.  ed.  421 ;  Nealin  v.  Wells, 
F.  &  Co.  104  U.  S.  42S,  26  L.  sd.  SOSj 
Idaho  ft  0.  Z^nd  Improv.  Co.  v.  Bradbury, 
132  U.  S.  SOS,  33  L.  ed.  433,  10  Sup.  Ct. 

B  Bep.   ITT;   Haws  v.   Victoria  Copper  Min. 

i  Co.   160  U.  8.  303,  40  Ii.  ed.  436,  16  Sup. 

•  Ct  Rep.  282;  Orayaon  v.'Lynch,  163  U.  8. 
468,  41  h.  ed.  230,  16  Sup.  Ct  Rep.  1064; 
Bear  Lalce  ft  River  Waterworks  ft  Irrig,  Co, 
V.  Garland,  164  U.  S.  1,  41  L.  ed.  827,  IT 
Bup.  Ct  Rep.  7;  Apache  County  v.  Barth, 
177  U.  S.  038,  44  L.  ed.  S78,  20  Sup.  Ct 
Rep.  718.  The  findings  of  the  diatrict  court, 
having  been  adopted  and  affirmed  by  the 
supreme  oourt  of  the  territory,  serve  the 
purpose  of  the  statement  of  facta  required 
by  the  atatute.  Stringfellow  v.  Cain;  Nea- 
lin T.  Wells,  F.  &  Co. ;  and  Haws  v.  Vlc- 
torii^  Copper   Min,   Co., — aupra. 

Nor  are  there  any  ruUuga  upon  queationa 
of  evidence  which  are  properly  before  u* 
for  review,  for  no  exceptiona  to  such  rul- 
ings appear  in  the  record.  Wlien  t!ie  evi- 
dence was  taken  before  the  referee  ap- 
pointed by  the  diatrict  court,  various 
objections  were  made  and  were  noted 
upon  the  record;  but  the  referee  did 
not  attempt  to  pass  upon  the  objec- 
tions, and  reported  to  the  court  the  entlrs 
proceedings,  including  the  testimony  and 
documents  to  which  objection  had  been 
made.  What,  if  any,  rulings  were  made 
by  the  oourt  upon  these  objections,  is  not 
shown.  In  Uie  progreaa  of  the  cauae  a 
memorandum  of  opinion  was  filed  by  the 
judge  sitting  In  the  district  court,  in  which 
theadmlsaibility  of  certain  testimony,  relied 
upon  by  the  appellant,  was  said  to  be  doubt- 
ful; but  it  does  not  appear  that  the  testi- 
mony was  excluded,  and,  ss  we  havs  said, 
tbere  are  no  exceptions  which  bring  up 
any  question  for  review  with  respect  to  the 
admission  or  rejection  of  evidence. 

As  the  facts  found  by  the  court  unques- 


tionably support  the  jnd^ent,  it  is  At 


tn   Err., 

FRANK  H.  UA60N.   (No.  SIO.) 

UNITED   STATES,  Plff.    in   Err, 

FRANK   H.   MASON.    (No.   Sll.) 

UNITED   STATES,  Plff.    in   Err, 

FRANK  a  MASON.    (No.  612.) 

EuBBzzLKMXirr    (|   11*)  — Cohvebsioit   or 
FUNDB— Bt  Clkbe  of  Fedebai.  Covwi — 

FXU  ADD   E)llOI.DllKnTB. 

1.  A  clerk  of  a  Federal  district  oonrt^ 
cannot  be  charged  with  embeuling  th» 
Burplns  fee*  and  emoluments  of  hit  offlc* 
until  he  refutes  or  tails  to  make  hia  half- 
yearly  return,  or  to  pay  aver  the  lUrplu* 
shown  to  exist  by  such  return  or  the  au- 
dit thereof,  even  it  such  aurpiua  fees  anA 
emolument!  can  in  any  event  be  the  sub- 
ject of  emhezztement 

[Ed.    Note.— For    othar    caMi,    (M    Bmbsssla- 
meaL.  Cesl    Dig.   H  I.  ID:    Dec  Dig.  |   U.*] 
EUBEZZI.GUI^KT    (|    21*)~P[IBU0  UONBT*— 

KEt^    Of    UI.EBK    0»    CODBT. 

2.  The  duty  of  a  clerk  of  a  Federal  dia- 
trict court  to  pay  over  to  the  United 
States  the  aurpiua  feea  and  emoluments  of 
Ilia  office  which  hia  half-yearly  return  or 
tlie  audit  thereof  shows  to  ^iat  over  and 
above  the  compensation  and  allowances  au- 
thorized by  law  to  be  retained  by  him  1» 
not  governed  by  the  Federal  statutes  relat- 
ing to  the  embezzlement  of  "public  money" 
or  "money  or  property  of  the  United 
States,"  but  such  fees  and  emoluments  ar» 
received  by  the  clerk,  not  as  moneys  or 
property  belonging  to  the  United  States, 
liut  as  the  amount  allowed  to  him  for  his 
Bompentation  and  office  expenses  under  th* 
statutes  defining  his  rights  and  duties,  and 
with  respect  to  the  amount  payable  when 
the  return  is  made,  the  clerk  is  not  a  tnta- 
tee,  but  a  debtor. 

[Ei    Not*.— For    othar    uhi, 

msat.  Cent.  Di|.  i|  U-O;    Dsc  Dl(.  |  IL'l 


[Noi.   610,   Bl],   612.1 
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1   Un 


ehusetta  to  review  judgments  sustaining  tb* 
demurrers  to  counts  of  indictments  of  th* 
clerk  of  a  Federal  district  court  tor  embea- 
ilement,  which  rest  upon  tbe  alleged  con- 
version of  tbe  surplus  feea  and  emoluments 
of  bis  office.     Affirmed. 

See  same  case  below,  177  Fed.  G52. 

The  facts  are  stated  in  the  opinion. 


■For  otbvr  chim 


!■  tople  *  I  >i 


1.  Diss.  IMI  to  daU,  &  H^' 
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UNITED  STACTS  ▼.  HAStOT. 


AMlftaat  Attonwj  QmenJ  Fowler  for 
plaintiff  in  error. 
Hears.  Boyd  B.  Jones  and  George  L. 
,  WiUoD  for  deTeudact  in  error. 

'     *Ur.  Jnstiot  Hnchea  delivared  the  opin- 

g  ton  of  the  oourti 

2      The  defendant,  the  clerk  of  the  dUtriot 

■  eourt  of  the*  United  SUtea  for  the  district 
tS  Uaaaachuaetta,  waa  Indicted  for  the  em- 
baulement  of  e«rtain  manef  ■  of  the  United 
States.  Separate  isdietmenta  irere  found 
u  to  moueya  received  by  the  cleric  in  the 
jears  190S,  1907,  and  1908,  reapectively. 
Thej  are  precisely  alike,  lave  for  the  dif- 
ference fn  the  yeara  and  the  amounta  apec- 
Ifled.  In  each  caM  the  circuit  court  aua- 
tained  a  demurrer  as  to  three  counta  of 
the  indictment,  the  aeoond,  third  and 
fourth,  and  the  judgmenta  on  the  demur- 
rera  ar*  brought  here  for  reriew. 

0      Each  of  these  three  eonnta — which  are 
J  wt  forth  in  the  margint — atatea  that  the 

■  money*  ware  a  "portion  of  a'aurplus  of 
fees  and  emoluments  of  hie  aaid  office  over 
and  above  the  compensation  and  allow- 
ances authorized  by  law  to  be  retained  by 
him."     The  charge  of  the  second  count  is 


that  the  defendant  "tlM  asms  public  mon*  n 
eja* unlawfully  did  fall  aafely  to  keep"  aa  ? 
required  by  acts  of  Congrea*,  "and,  on  the 
contrary,  the  aame  then  and  there  unlaw- 
fully did  convert  to  bis  own  use,"  and 
thereby  "was  guilty  of  embezzlement  of 
aaid  publie  moneys  so  converted,"  The 
third  count  is  the  same  aa  the  second,  ex- 
cept that  it  charges  that  the  defendant 
oon verted  the  moneya  "fraudulently"  as 
well  aa  'Unlawfully."  The  fourth  oount 
charges  that  he  ehould  have  paid  the  mon- 
ey, tliat  ia,  the  alleged  lurplua,  to  the  Unit- 
ed States,  "in  the  manner  provided  by  law," 
and  that  he  "the  same  money  unlawfully, 
wrongfully,  and  fraudulently  did  convert  ta 
his  own  personsl  use  and  embezzle." 

To  sustain  the  eounts,  the  assignment  of 
errors  refers  to  §S  S490  and  S4S7  of  the  Be- 
vised  Statutes  (U.  S.  Comp.  Stat,  1901,  pp. 
3704,  3707),  and  to  the  act  of  March  S, 
1876,  chapter  144  (18  Stat,  at  L.  p.  479, 
U.  6.  Comp.  Sut.  1901,  p.  367S}. 

Section  6490  la  aa  follows: 

"Every  officer  or  other  person  charged 
by  any  act  of  Congress  with  the  safe-keep- 
ing of  the  public  moneys,  who  falls  ta  safe- 
ly keep  the  same,  without  loaning,  nsin^ 


tSecond  count.  And  the  jurors  aforesaid, 
on  their  oath  aforeaaid,  do  further  present, 
that  said  Frank  H.  Mason  during  all  of  the 
year  1908  was,  and  ever  alnce  has  been,  an 
officer  of  the  United  States,  to  wit,  clerk  of 
the  district  eourt  of  the  United  States  for 
the  district  of  Massachusetta,  and  on  said 
1st  day  of  February,  in  the  year  1909,  bad 
In  his  possession  and  under  bis  control,  to 
wit,  at  Boston,  aforesaid,  oertain  publis 
Bioneys  of  the  United  States,  a  particular 
description  whereof  is  to  said  grand  jurors 
nnknown,  to  wit,  moneys  to  the  amount  and 
of  the  value  of  9387,  which,  during  said 
year  1908,  had  come  into  his  possession  and 
under  his  control  in  the  execution  of  bii 
effice  as  such  officer,  and  under  authority 
and  claim  of  authority  as  such  officer, 
and  were  a  portion  of  a  snrplus  of  fees  and 
emolumenta  of  his  said  office  over  and  above 
the  compensation  and  allowances  authorized 
by  law  to  be  retained  by  him  for  said  year 
1908,  which  wid  public  monevs  said  Frank 
H.  Mason,  on  sajrt  Ist  day  of  February,  in 
the  year  1909,  as  such  officer,  was  charged, 
by  certain  acta  of  Con^^'ess,  to  wit,  gg  823, 
828,  and  844  of  the  Revised  Statutes  of  the 
United    SUtes    (U.    B.    Comp.    Btat    1901, 

K,  032,  635  and  847),  and  the  act  approved 
DS  28,  1902,  32  SUt.  at  L.  419,  chap.  1301, 
and  by  divers  other  acts  of  Congress,  safely 
to  keep;  that  said  Frank  E.  Mason,  on  said 
Ist  day  of  February,  in  the  year  1909, 
at  Boston,  aforesaid,  the  same  public  mon- 
sys  unlawfully  did  fail  safely  to  keep,  as  re- 
quired by  said  acts  of  Congress,  and,  on  the 
sontrsiy,  the  aame  then  and  there  unlaw- 
fully did  convert  to  hie  own  use-,  and  that 
thuet^  laid  Frank  H.  Hason  then  and  there 


waa  guilty  of  embeulement  of  said  publie 
moneys  so  converted. 

Third  count  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  present, 
that  said  Frank  H.  Mason,  during  sll  of  the 
year  1908,  was,  and  ever  since  has  been,  aa 
officer  of  the  United  States,  to  wit,  clerk  of 
the  district  court  of  the  United  States  for 
the  district  of  Massachusetts,  and  on  said 
Ist  day  of  February,  in  the  year  1909,  had 
in  his  possession  and  under  bis  control,  to 
wit,  st  Boston,  aforesaid,  certain  publie 
moneys  of  the  United  States,  a  particular 
description  whereof  is  to  said  grand  jurors 
unlmown;  to  wit,  moneys  to  the  amount 
and  of  the  value  of  (387,  which,  during  ssid 
year  1908,  had  come  into  hi*  possession  and 
under  his  control  in  the  execution  of  his 
office  as  such  officer,  and  under  authority 
and  claim  of  authority  as  such  ofBcer,  and 
were  a  portion  of  a  surplus  of  fees  and  emol- 
uments of  his  said  office  over  and  above  the 
compensation  and  allowances  authoriied  by 
law  to  be  retained  by  him  for  said  year  1908, 
which  said  public  moneys  said  Frank  fi. 
Mason,  on  said  1st  day  of  February,  in  the 
year  1909,  as  such  officer,  was  charged,  by 
certain  acts  of  Congress,  to  wit,  §3  823, 
828,  and  844  of  the  Revised  Statutea  of 
the  United  States,  and  the  act  approved 
June  28,  1902.  32  Stat,  at  L.  419, 
chap.  1301,  and  by  divers  other  acts  of 
Congress,  safely  to  keep;  that  laid  Frank  H. 
Mason,  on  said  1st  day  of  February,  in  the 
year  1900,  at  Boston,  aforesaid,  the  last- 
mentioned  publie  moneys  unlawfully  did  fall 
safely  to  keep,  as  requireil  by  said  acts  of 
Congress,  and,  on  the  contrary,  the  same 
then  and  there  unlawfully  and  frsudulentlr 


lofGooglc 


«1  SUPREMB  COUBT  REPORTER. 


Oct.  Tebu, 


converting   to   his  own   um,   depoilting   in 

banks,  or  exchanging  for  othsr  fundi  than 

tt  specially  allowed  b;  law,  shall  be  guilty 

^  of  embesslement  of  tba  monsy  so  loaned, 

n  used,  ooQverted,   deposited,  or  exoliangod; 

'  and  shall  be'imprisoned  not  lees  than  six 

months  nor  more  than  ten  years,  and  fined 

tn  a  sum  equal  to  the  amount  of  money  ao 

embezzled." 

Section  6497,  with  the  addition  made  by 
the  amendment  of  February  S,  ISTQ,  chap- 
ter 42  (20  St«t  at  li.  eSO,  U.  8.  Comp.  SUt. 
IBOl,  p.  3707),  provides: 

"Every  banker,  broker,  or  other  person 
not  an  authorized  depositary  of  public 
moneys,  .  .  .  who  uses,  tranafars,  co: 
Terts,  appropriates,  or  applies  any  portic 
of  the  public  money  for  any  purpose  not 
prescribed  by  law,  .  .  .  ii  guilty  of  an 
aet  of  embezzlement  of  the  public  money 
■o  deposited,  loaned,  transferred,  ased,  con- 
Terted,  appropriated,  or  applied,  and  shall 
be  punished  as  prescribed  in  section  fifty- 
four   hundred   and   eighty-eight 

"And  any  oQicer  connected  with,  or  em- 
ployed in,  the  internal  revenue  service  of 
the  United  States,  and  any  aSBistant  of 
•neb  officer,  who  ehall  embemle  or  wrong- 
fully convert  to  his  own  use  any  money 
or  other  property  of  the  United  States, 
and  any  officer  of  the  United  States,  or 
any  assistant  of  such  officer,  who  shall  em- 
beczle  or  wrongfully  convert  to  hf>  own 
use  any  money  or  property  which  may 
have  come  into  his  possession  or  under  his 
control  in  the  execution  of  each  office  or 
employment,  or  under  color  or  claim  of 
authority  as  luch  officer  or  aaaiBtant, 
whether  the  same  shall  be  the  money  or 
property  of  the  United  States  or  of  some 
«theT  person  or  party,  shall,  where  the  de- 
fense is  not  otherwise  punishable  by  some 
statute  of  the  United  States,  be  punished 
by  a  fine  equal  to  the  value  of  the  money 
and  property  time  embezzled  or  converted, 
or  by   imprisonment   not   less   than   three 

did  convert  to  his  own  use;  and  that  there- 
by said  Frank  H.  Mason  then  and  there  was 
guilty  of  embezzlement  of  said  public  mon- 
eys eo  converted. 

Fourth  count  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present, 
that  said  Frank  H.  Mason,  during  all  of  the 
year  190B,  was,  and  ever  since  then  has  been, 
an  officer  of  the  United  States,  to  wit,  clerk 
of  the  district  court  of  the  United  Stat«s 
for  the  district  of  Massachusetts,  and,  on 
said  1st  day  of  I"ebruary,  in  the  year  IflO!). 
had  in  his  posseesion  and  under  his  control, 
to  wit,  at  Boston,  aforesaid,  a  portion  of  the 
money  of  the  United  States,  a  particular 
description  whereof  is  to  said  grand  jurors 
onknown,  to  wit,  money  to  the  amount  and  . 
«1  tha  Taln«  of  9387,  which,  during  said  I 


months  nor  more  than  ten  years,  or  bj 
both  such  fine  and  imprisonment.'' 

By   the   act   of   March   3,    1875,   chapter 
144,  I  1  (18  SUt.  at  L.  p.  470,  U.  B.  Comp. 
Stat.    1901,    p.    3075),    "any    person    who 
shall  embeszle,  steal,  or  purloin  any  mon-  , 
ey,  property,  record,  voucher,  or  valuable  J 
•tiling  whatever,  of  the  moneys,  goods,  chat-  • 
tela,    records,   or    property    of    tlie    United 
States,  shall  be  deemed  guilty  of  felony." 

It  is  also  contended  in  argument,  that 
the  facts  alleged  in  the  Indictment  bring 
it  within  the  scope  of  g  64S9  of  the  Re- 
vised Statutes,  which  provides  thot  if  "any 
public  depositary  fails  safely  to  keep  all 
moneys  deposited"  he  shall  be  deemed 
guilty  of  emhCMlement;  and  this,  under 
§  5403,  is  to  be  constnud  "to  apply  to  all 
persons  charged  with  the  safe-keeping 
transfer,  or  disbursement  of  the  public 
money,  whether  such  persons  be  indicted 
as   receivers  or  depositaries  of  the   same." 

What,  if  any,  application  these  provisions 
may  have  to  the  clerk  of  the  district  court) 
with  respect  to  the  fees  and  emoluments 
of  bis  office,  can  be  determined  only  after 
a  consideration  of  the  history  of  his  rela> 
tion  to  these  moneys  and  of  the  Statutea 
which  specifically  define  his  rights  and  du- 
ties. Prior  to  1841  the  clerke  were  not 
required  to  render  any  account  of  their 
fees  to  the  goremment.  United  States  t. 
Hill,  120  U.  S.  100,  at  page  116,  30  L.  ed. 
627,  830,  7  Sup.  Ct  Rep.  610.  The  act  of 
March  3,  1791,  chapUr  22,  3  1  {]  SUt 
at  L.  217),  fixed  their  compensation  for 
attending  court  and  made  an  allowanee  for 
traveling.  That  of  May  8,  1TS2,  chapter  30, 
S  3  (I  Stat,  at  L.  277),  added  such  fees  as 
were  allowed  by  the  enpreme  court  of  the 
state,  and  authorized  the  court  to  grant  a 
reasonable  compensation  for  the  discharge 
of  duties  not  performed  by  llie  clerka  of 
the  state  court,  and  for  which  the  laws  of 
the  state  made  no  allowance.  But,  under 
these    statutea,   the   fees   and   emoluments 

year  1908,  had  come  into  his  possession  and 
under  his  control  in  the  execution  of  hia 
office  as  such  officer,  and  under  authority 
and  claim  of  authority  as  such  officer,  and 
was  a  portion  of  a  surplus  of  fees  and  emolu- 
ments of  hia  said  oflice  over  and  above  the 
compensation  and  allowances  authorised  by 
Ihw  to  be  retained  by  him  for  aaid  year 
190S,  which  money  last  aforesaid  be  should, 
on  faid  1st  day  of  February,  in  the  year 
1900,  have  paid  to  the  United  States  at 
Boston,  aforesaid,  in  the  manner  provided 
by  law;  and  that  said  Frank  H.  Mason, 
on  said  1st  day  of  Februaij,  in  the  year 
^""1,  at  Boston,  aforesaid,  the  same  money 
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ne^Ttd  bj  tiia  elarln  wera  tbsir  own  prop- 
arty.  And  tbej  nera  to  be  recovered  "in 
like  mumeT  u  the  fees  of  the  officeiB  of 
the  itAtea  reapeetiTely  for  like  nrricea." 
1  SUt.  ftt  L.  278,  g  C,  eh«p.  36,  U.  S.  Comp. 
BtAt.  1901,  p.  6SS. 

In  1841,  for  the  flret  time,  the  clerks 
were  limited  u  to  the  amauDt  which  they 
.  were  entitled  to  ratlin  out  ol  their  fees. 
■  The  Mt  of  MftTch  3,  1841,  chapter  35,  g  1 
>  (6  Stat  *.t  L.  427),  provided  thet  the  fees 
*nd  emoluments  retained  by  the  clerkt  af- 
ter the  pa;nient  "of  such  necessary  office 
and  other  expenses  as  shall  be  allowed  by 
the  Secretary  of  the  Treaaury,"  within  a 
preseribed  limit,  should  "not  exceed,  in 
•Of  eaae^  four  thousand  five  hundred  dol- 
lars; the  orerpIuB  of  fees  and  emotuments 
to  bis  paid  into  the  public  Treasury,  under 
•och  miss  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury, 
•abject  to  the  disposition  of  Congress." 
This  was  followed  by  the  act  of  May  IS, 
1842,  chapter  29  (6  SUt.  at  h.  483),  which 
limited  the  amount  which  the  clerk  could 
retain  out  of  the  fees  and  emoluments  of 
his  office  "for  his  own  personal  compen- 
sation, over  and  abora  tbs  neoesaary  ei- 
penses  of  bis  office,  and  neeeaaary  clerk  hire 
ineluded,  also  to  be  audited  and  allowed 
by  the  proper  aoaounting  officers  of  ths 
Trwaary,"  to  the  smn  of  (3,600  per  year. 
The  clerks  were  required  to  make  verified 
returns  semiannually,  "embracing  all  the 
fees  and  emoluments  of  their  respective  of- 
Ices,  of  every  name  and  eharaeter,"  and 
also  "all  the  necessary  office  sxpeniea  of  such 
officer,  together  with  ths  vouchers  for  the 
payment  of  the  same."  It  was  also  pro- 
vided that  the  officer,  with  each  return, 
should  "pay  Into  the  Treasury  ol  the  Unit- 
ed States,  or  deposit  to  the  credit  of  the 
Treasurer  thereof,  as  he  may  be  directed  by 
the  Secretary  of  the  Treasury,  any  sur- 
plus of  the  fees  and  emoluments  of  his 
office  which  his  half-yearly  return,  so 
mads  HS  aforesaid,  shall  show  to  exist  over 
and  above  the  eompenaation  and  allow- 
anoea  bereinbsfore  authorised  to  be  retained 
and  paid  by  him."  Where  the  return 
showed  that  a  surplus  might  exist,  the 
Secretary  of  the  Treasury  was  to  cause  the 
return  to  be  carefully  examined,  and  the 
aooonnts  of  disbnrsemsats  to  be  regularly 
audited,  "and  an  aoaount  to  be  opened  with 
such  oSker  in  proper  books  to  bs  provided 
«  for  that  purpose." 

j{  Ths  plain  object  of  this  statute  was  to 
'  limit  the  amount'whloh  the  elerk  was  to 
retain,  and  to  require  an  aeeouuting,  an 
audit  of  expenses,  and  a  payment  of  the 
surplus.  OUierwise  the  established  metbod 
of  administering  the  oiSoe  wsa  not  changed. 


The  fees  were  to  be  recovered  as  thereto- 
fore; and  to  the  extent  of  the  amount  of 
ths  fixed  compensation  of  the  clerk  and 
ths  necessary  expenses  of  his  office,  fae  was 
entitled  to  use  and  to  pay  as  formerly. 
The  statute  suggests  no  other  course.  What, 
if  anything,  should  be  paid  into  ths  pubUe 
treasury  at  the  end  of  the  half  year,  when 
he  wBs  to  make  his  return,  depended  upon 
the  amount  of  the  fees,  the  amount  of  the 
expenses,  and  the  result  of  the  audit.  If 
his  fixed  compensation  and  hie  necessary 
expenses  exhausted  the  fees,  there  would 
be  aolbiUK  to  pay.  The  amount  payable  was 
to  be  determined  when  the  return  was  made. 

This  wss  the  sUte  of  the  law  as  to  the 
clerks'  fees  and  emoluments  at  the  time  of 
tbs  passage  of  the  act  of  August  6,  1846, 
chapt«T  90  (0  Stat  at  L.  Bg),  which  wae 
entitled,  "An  Act  to  Provide  for  the  Better 
Organisation  of  the  Treasury  and  for  ths 
Collection,  Safe-Keeping,  Transfer,  and 
Disbursement  of  the  Publia  Revenue."  It 
made  careful  provision  with  respect  to  tba 
duties  ol  the  Treasurer,  Assistant  Treas- 
urers, and  of  collectors  and  receivers  of 
publie  moneys,  and  the  manner  in  which 
these  moneys  shoald  be  deposited  and  dis- 
bursed. By  g  S  of  this  act  "all  public  of. 
fleers  of  whatever  eharaeter"  wers  required 
"to  keep  safely,  without  loaning,  using,  da- 
positing  in  banks,  or  exchanging  for  other 
funds  than  as  allowed  by  this  act,  all  ths 
public  money  collected  by  them,"  until  it 
was  ordered  "by  the  proper  department  or 
officer  of  ths  government"  to  be  transferred 
or  paid  out.  See  Revised  Statutes,  g  3630, 
U.  S.  Comp.  Stat  1001,  p.  2422.  By  9  IS 
it  was  provided  that  it  any  officer  "charged 
by  this  act,  or  any  other  act,  with  the  safe- 
keeping, transfer,  and  disbursement  of  the 
public  moneys,"  should  use,  loan,  deposit,  ^ 
or  exchange,  except  as  allowed  by  the  act,  g 
"any  portion  of  the  pubIie*moneys  intrust-  * 
ed  to  him,"  every  such  act  should  be 
deemed  an  embeulemcnt.  9  Stat,  at  L.  68, 
chap.  90,  U.  S.  Comp^  Stat.  1901,  p.  8704. 

This  last-mentioned  section  is  the  sourca 
of  g  S490  of  the  Revised  SUtutes  (U.  B. 
Comp.  Stat.  1901,  p.  3704),  which  we  have 
quoted  above  as  one  of  the  statutes  relied 
upon  to  sustain  tbe  counts  in  question,  and 
in  construing  it  we  may  refer  to  the  pur- 
pose and  scope  of  the  act  from  which  it 
was  derived.  McDonald  T.  Hovey,  IIU  U. 
S.  610,  28  L.  ed.  209,  4  Sup.  Ct.  tEtep.  142; 
United  States  v.  Le  Hris,  121  U.  8.  878, 
30  L.  ed.  040,  7  Bup.  Ct.  Rep.  894;  Logan 
V.  United  SUtes,  144  U.  S.  203,  302,  Sft 
L,  ed.  429,  442,  12  Sup.  Ct.  Rep.  617.  Seo- 
tion  64BS  must  be  oonstmed  in  the  sam* 
way  for  ■  similar  reason.  And  it  is  cisar 
that  the  Treasury  act  of  184fl,  and  the  ft*- 
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Tliiona  of  I  It,  did  not  ^pplj  to  the  fees 
and  emolument'  receiTed  by  clerks  of 
eourta,  and  that  the  olarlu  were  not  charged, 
within  tlie  meaning  ot  that  aet,  with  the 
■afe-keeping  of  theie  fee*  and  emolnmants 
as  public  moneTB.  Thew  were  governed  by 
other  rules.  They  lay  outtide  of  the  pro- 
hibition of  9  16  against  loaning,  naing,  eon- 
Tsrting  to  his  own  use,  depositing  in  banka, 
and  exobangiDg  for  other  funds,  for  it  was 
npon  tbeae  fees  that  the  clerk  depended 
for  his  livelihood  and  for  the  payment  of 
tbs  expenses  of  his  office,  subject  only  to 
the  duty  twice  a  year  to  make  his  aeooiint- 
ing,  and  to  pay  over  the  surplus  if  the 
fees  exceeded  the  total  amount  allowed 
him. 

The  statute  relating  to  the  Treasury  was 
speedily  supplemented  by  the  aet  of  March 
S,  1840,  chapter  110,  entiUed,  "An  Act 
Requiring  AH  Moneys  Receivable  from  Cus- 
toms and  from  All  Other  Sources  to  be 
Paid  Immediately  into  the  Treasury,  with- 
out Abatement  or  Reduction,  and  for  Other 
Purposes"  (B  SUt  at  L.  398).  This  U  the 
source  of  9  3617  of  the  Revised  8Ututes  (U. 
8.  Comp.  Stat.  1901,  p.  2413),  providing 
that  "the  gross  amount  of  all  moneys  re- 
ceived from  whatever  source  for  the  use 
of  the  United  States,"  with  the  exceptions 
stated  (not  liera  important),  "shall  be  paid 
by  the  ofOoer  or  agent  receiving  the  same 
t  into  the  Treasury,  at  aa  early  a  day  as 
'  practicable,  without  any  abatement  OT*de- 
duotion  on  account  of  salary,  fees,  costs, 
charges,  oxpenses,  or  claim  of  any  descrip- 
tion whatever."  Rut  this,  obviously,  had 
no  application  to  clerka  of  courts,  who  con- 
tinued to  receive,  hold,  and  use  their  fees 
and  emoluments  subject  to  the  prescribed 
limitRtions  end  the  duty  to  account. 

In  1849  the  supervisory  power  of  the 
Becretary  of  the  Treasury  over  the  se- 
counts  of  elerka  was  transferred  to  the 
Secretary  of  the  Interior  (act  ot  March  3, 
1849,  chapter  lOS,  H,  9  Stat  at  L.  306). 
In  1853,  a  statute  was  passed  regulating  the 
fees  of  clerk*  and  other  officers  of  the  courts 
throughout  the  United  States,  and  the  du- 
ties of  clerka  with  respect  to  their  returns 
and  payments  were  deflned.  This  estab- 
lished the  present  fee  bill  (act  of  February 
28,  18153,  chapter  80,  10  Stat  at  L.  181,  U. 
8.  Comp.  Stat.  1001,  p.  632).  In  1870,  the 
supervisory  power  passed  to  the  Attorney 
General.  Act  of  June  22,  ISTO,  chapter 
IGO,  9  16,  IS  Stat,  at  L.  164. 

The  provisions  of  the  act  of  1853,  as 
modified  by  the  subsequent  legislation,  have 
been  incorporated  in  the  Revised  Statutes, 
it  823  to  857  (U.  B.  Comp.  bUt  lOOl,  pp. 
632-668),  and  these  continue  the  policy  of 
tlM  act  of  1342,  supra. 

SMtion  823  provides  that  "the  follow- 


ing and  no  other  compensation  shall  ba 
taxed  and  allowed  to  .  .  .  clerka  of 
the  circuit  and  district  eourta."  Section 
S2B  prescribes  the  clerks'  fees.  Section  6SS 
provides  lor  aemiannual  returns  to  the  At- 
torney General,  as  follows: 

"Every  district  attorney,  clerk  of  a  dis- 
trict court,  clerk  of  a  circuit  court,  and 
marshal,  shall,  on  the  first  days  of  Jan* 
uary  and  July,  in  each  year,  or  within  thir- 
ty  days  thereafter,  make  to  the  Attorney 
General,  in  such  form  aa  be  may  prescribe, 
a  written  return  for  the  half  year  ending 
on  said  days,  respectively,  of  all  the  feea 
and  emolumenta  of  his  oBiee,  of  every  name 
and  character,  and  of  all  the  necessary 
expenses  of  his  offiee,  including  necessary 
clerk  hire,  together  with  the  vouchers  for  . 
the  payment  of  the  same  for  such  last  half  « 
year.  He  shall'state  separately  in  such  re-  • 
turns  the  fee*  and  emoluments  received  or 
payable  under  the  bankrupt  act-,  ,  .  . 
Said  returns  shall  be  verified  by  the  oath 
of  the  olHcer  making  them." 

Section  839  defines  the  amount  which 
may  be  retained  out  ot  the  clerk's  feea  for 
his  compensation  over  and  above  expeusesi 

"No  elsrk  of  a  district  court,  or  clerk  of 
a  circuit  eourt,  shall  be  allowed  by  the 
Attorney  Ctoneral,  except  as  provided  in 
the  next  section,  and  In  aeetion  eight  bun- 
dred  and  forty-two,  to  retain  of  tha  feea 
and  emoluments  of  hii  office,  or,  in  eaaa 
both  of  the  said  clerkship*  are  held  by 
the  same  person,  of  the  fee*  and  emolu- 
ment* of  the  said  offices,  respectively,  for 
his  personal  compensation,  over  and  above 
his  necessary  office  expenses,  including  neo- 
essary  clerk  hire,  to  be  audited  and  allowed 
by  the  proper  accounting  officer*  of  the 
Treasury,  a  sum  exceeding  three  thousand 
five  hundred  dollars  a  year  for  any  such 
district  clerk,  or  for  any  such  circuit  clerk, 
or  exceeding  that  rate  for  any  time  less 
than  a  year." 

Sections  844,  S4E,  and  846  contain  the 
following  provisions,  which  are  applicable 
to  the  payment  by  clerk*  of  the  surplus 
shown  by  their  returns  and  for  the  exam- 
ination and  audit  of  their  accounts: 

"See.  844.  Every  district  attorney,  clerk, 
and  marshal  shall,  at  the  time  of  making  his 
half-yearly  return  to  the  Attorney  Gen- 
eral, pay  into  the  Treasury,  or  deposit  to 
the  credit  of  the  Treasurer,  as  he  may  b« 
directed  by  the  Attorney  General,  any  snr- 
plus  of  the  fees  and  emoluments  of  his  of- 
fice which  said  return  shows  to  exist  over 
and  above  the  oompenaation  and  allowoucM 
authorized  by  law  to  be  retained  by  him. 

"Sec.  845.  Id  every  ease  where  the  r^ 
turn  of  a  district  attorney,  clerk,  or  mar- 
shal shows  that  a  surplus  may  exist,  tb« 
Attorney  General  shall  eanaa  sueh  rstnrai 
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R  to  be  carefully  azunliied,  and  tb*  ■cooon'ta 

•  of  diabunementa  to  be  regulsrly  uidited  b;r 

the   proper   officer  of  hii  Department,   and 

an  Meonnt  to  be  opened  with  nieh  officer  in 

proper  books  to  be  provided  for  that  pur- 

POM. 

"See.  84$.  Tfae  aeeoanta  of  diitrict  at- 
tomoTB,  clerks,  marahala,  and  commit- 
■iomra  of  circuit  courts  aball  be  examined 
and  eertifled  bj  the  district  judge  of  the 
dietrict  for  which  they  are  appointed,  be- 
fore tbejr  are  presented  to  the  accounting 
officers  of  the  Treasury  Department  for 
settlement  The;  ahall  then  be  aubject  to 
reviwon  upon  their  merits  by  said  account- 
ing officer*,  aa  In  ease  of  other  public  ac- 

Section  857  brinp  forward  the  provision 
of  the  act  of  1T92  (1  Stat  at  L.  278,  chap. 
SS,  U.  S.  Camp.  Stat  ISOl,  p.  668),  as  to 
the  manner  in  which  the  fees  shall  be  recov- 

Sectlon  S  of  the  act  of  February  Z2,187S, 
chapttT  96  (18  Stot  at  I*  334)i  provides 
that  if  any  clerk  of  any  district  or  circuit 
court  of  the  United  States  shall  wilfully 
refuse  or  neglect  to  make  or  to  forward  any 
report,  certificate,  statement,  or  other  docu- 
ment required  by  law  to  be  made  or  for- 
warded by  him,  it  shall  be  the  duty  of  the 
Prtwdent  to  remove  him  from  office,  and 
ha  shall  not  be  eligible  to  any  appointment 
•a  clerk  or  deputy  clerk  for  the  period  of 
two  years  thereafter.  By  g  6  of  the  same 
act,  the  wilful  refusal  or  neglect  to  make 
or  to  forward  the  report  or  other  docu- 
nenta  mentioned  in  the  preceding  section 
!•  made  a  misdemeanor. 

We  have  also  to  note  the  proviso  con- 
tained in  the  appropriation  act  of  June  ES, 
1902,  chapter  1301  (32  Stat,  at  L.  47S, 
476,  U.  S.  Comp.  Stat  Supp.  1009,  p.  239), 
aa  follows: 

"That  each  clerk  of  the  district  and  eir- 
«ait  courts  shall,  on  the  first  days  of  Jan- 
nary  and  July  of  each  year,  or  within  tbir- 
ty  days  thereafter,  make  to  the  Attorney 
General,  in  such  form  as  he  may  prescribe, 
written  returns  for  the  half  year  ending  on 
•aid  days,  respectively,  of  all  fees  and 
f,  «molu>DentB  of  his  office  of  every  name  and 
JJ  eharacter,  and  of  alt  necessary  expenses 
•  of  his  office, 'including  necessary  clerk  hire, 
together  with  the  vouchers  for  the  pay- 
ment of  the  same  for  such  last  half  year; 
and  the  word  'emolnmsnts'  shall  be  under- 
stood as  including  all  amounts  received  in 
•onneetion  with  the  admiSBion  of  attorneys 
to  practice  in  the  court,  all  amounts  re- 
oslvvd  for  Mrvices  in  naturali  cation  pro- 
eCMlings,  whathw  rendered  aa  clerk,  a*  com- 
■toioner,  or  In  any  other  capacity,  and 
aD  other  amonnta  received  for  services  in 
taj  way  oonnected  with  the  clerk's  office." 
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There  baa  thus  been  established  a  dis- 
tinct system  with  respect  to  the  fee*  and 
emoluments  of  the  clerks.  Its  features  are 
to  be  explained  by  the  history  of  the  clerk's 
office  and  the  requirementa  of  Its  con- 
venient administration.  It  is  urged  that 
the  fees  and  emolnmenta  are  attaobed  to 
the  office,  and  are  received  In  an  official 
capacity.  This  consideration,  however,  does 
not  aid  the  proeeeution,  for  they  were  at- 
tached to  the  office  before  the  atatute  of 
1S41,  when  they  belonged  to  the  clerk  witb- 
ont  any  duty  on  hii  part  to  account  for  any 
portion  of  them.  The  fees  and  emolumenta 
etand  in  a  different  category  from  other 
moneys  which  he  may  receive  by  virtue 
of  his  office,  aa,  for  example,  moneys  paid 
into  court.  Revised  Statutes,  %%  966,  998, 
U.  8.  Comp.  Btat  1901,  p.  711. 

In  United  States  v.  Hill,  123  U.  S.  681, 
31  L.  ed.  276,  8  Sup.  Ct  Bep.  308,  the  na- 
tion was  on  the  official  bond  of  the  clerk 
of  the  district  court  of  the  United  States 
for  the  district  of  Massachusetts,  and  it 
was  asserted  that  this  court  had  jurisdic- 
tion to  review  the  judgment  because  the 
suit  was  brought  for  the  enforcement  of 
a  "revenue  law."  The  court  held  that  %  844 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  647),  requiring  the  clerk  to  pay 
into  the  Treasury  any  surplus  of  fees  and 
emoluments  shown  by  his  r«tnm,  wsa  not 
a  revenue  law  within  the  meaning  of 
g  S9B,  and  in  delivering  the  opinion  of  the 
court,   Chief  Justice   Waite  said: 

"Certainly  it  will  not  be  claimed  that  « 
the  clerk  of  a  district  court  of  the  United  g 
States  is  an  'officer  of  the 'revenue,*  but* 
there  is  nothing  to  indicate  that  the  term 
nue'  has  any  different  signification  in 
this  subdivision  of  the  section  from  that 
which  it  has  in  the  other.  The  clerk  of  a 
court  of  the  United  States  collects  his  tax- 
able 'compensation,'  not  as  the  revenue  of 
the  United  States,  but  as  the  fees  and  emol- 
ents  of  his  office,  vrith  an  obligation 
his  part  to  account  to  the  United  States 
for  all  be  gets  over  a  certain  sum  which  is 
fixed  by  law.  This  obligation  does  not  grow 
out  of  any  'revenue  law,'  properly  so  called, 
but  out  of  a  atatute  governing  an  officer  of 
a  court  of  the  United  States." 

None  of  the  etatutes  relating  to  embcE- 
zlement  of  moneys  or  property  of  the  United 
States,  which  we  have  quoted,  affords  a 
basis  for  the  counts  in  question.  There 
may  be  an  honest  difference  of  opinion  with 
regard  to  the  amount  the  payment  of  which 
from  the  fees  collected  may  properly  be 
allowed.  Provision  has  been  made  for  the 
examination  of  the  matter  and  for  the 
ascertainment  of  the  amount  due.  Fend- 
ing such  audit  there  would  be  no  jusUfioa* 
tion  for  indicting  tlie  clerk  aa  an  BmbM 


>  U.   8.  Camp.  St.  ] 
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sler,  upon  tbe  aHegaition  th&t  ha  bad  in 
hi*  hu)ds  ii  mrplua  which  he  had  couTtrted 
to  hli  ovn  uie.  It  is  not  ft  question  of 
public  moneys,  which  are  to  be  deposited 
as  such,  and  an  to  be  disbursed  in  accord- 
anee  with  the  Tresaury  ejstem.  A  fixed 
compensation  is  to  be  retained,  the  expenses 
of  the  office  are  to  be  defrayed,  and  the 
question  of  the  neceseity  of  the  expenses  is 
to  be  passed  upon;  aod  the  clerk  is  ni ' 
default  until  be  refuses  or  fails  to  i 
his  return  or  to  pay  over  the  surplus  shown 
by  bis  return  to  exist,  or  the  amount  found 
upon  the  audit  of  hia  accounts  to  be 
payable. 

We  have  not  before  us  a  case  where  a 
elerlc  has  refused  or  failed  to  make  the  re- 
turn required  by  statute,  or  to  pay  over 
tlie  surplus  shown  by  his  return  to  exist, 
or  eetablished  by  the  audiL  None  of  the 
three  counts  makes  that  charge.  The  sec' 
M  ond  and  third  counts  charge  that  the  moU' 
?  eys  in  'question  oonstituted  a  portion  ol 
the  surplus  over  and  above  his  authoriied 
allowances,  and  that  he  converted  the  i 
ey»  to  his  own  nse.  Whether  or  not  this 
surplus  was  shown  by  his  return,  or 
the  result  of  the  audit  contemplated  by  tiie 
statute,  is  not  stated.  The  fourth  count 
alleges  that  the  cleric  should  have  paid  to 
tbe  United  States  the  moneys  which  it  ie 
said  were  a  part  of  the  surplus;  but  it  is 
not  alleged  that  the  duty  had  arisen  upon 
the  return  and  accounting  required  by  the 
statute. 

But,  for  the  reasons  we  have  stated,  oven 
the  duty  to  pay  the  surplus  shown  by  the 
return  or  audit  is  not  governed  by  the  stat- 
utes relating  to  embezzlement,  which  have 
been  referred  to  in  support  of  these  counts. 
The  amount  with  which  the  clerk  is  charge- 
able upon  hie  accounting  is  not  the  "public 
money"  or  "the  money  or  property  of  the 
United  SUtes"  within  tlie  meaning  of  their 
provisions.  The  fees  and  emoluments  are 
not  received  by  the  clerk  bb  moneys  or  prop- 
erty belonging  to  the  United  States,  but 
as  the  amount  allowed  to  him  far  hie  com- 
pensation and  office  expenaes  under  the 
statutes  deflning  his  rights  and  duties,  and 
with  respect  to  the  amount  payable  when 
the  return  is  made,  the  clerk  is  not  trus- 
tee, but  debtor.  Any  other  *iew  must 
ignore  not  only  tbe  prectical  construction 
which  the  statutes  governing  the  office  have 
received,  but  their  dear   intent. 

The  second,  third,  and  fourth  counts  of 
the  indictment  are  insufficient,  and  the 
judgment  of  the  Circuit  Court  is  therefore 
in  Moh  oase  affirmed* 


(tu  V.  B.  ITC) 

LUCIKO  ALMEIDA  CBANTANGCO  and 

Enrique  Lete,   Plffs.    in   Err., 

EDUARDO  A6AR0A. 

JvTiaKEiiT  (I  KI9*)— In  Obiuisai,  Camb  a» 

Bab  TO  A  Civn.  Aonon. 

A  civil  action  for  indemnification  for  tb« 
damages  resulting  from  tbe  malicious  or 
unlawful  burning  of  a  storehouse  and  its 
contents  may  not  be  maintained  in  the 
Philippine  courts,  where  there  has  been  a 
judgment  of  acquittal  against  the  same  da- 
fendant  for  the  same  malicious  and  nx- 
lawful  burning,  in  view  of  the  positive  1^- 
islation  in  the  Philippine  Codes,  civil  and 
criminal,  drawing  a  distinction  between  a 
Mvil  liability  which  results  from  the  mere 
negligence  of  the  defendant,  and  a  lia- 
bility for  tbe  civil  consequences  of  a  crims 
by  which  another  has  sustained  loss  or  In- 
Jury,  and  of  the  plain  inference  from  art 
IT  of  tbe  Penal  Code,  that  civil  liability 
springs  out  of  and  is  dependent  upon  facta 
which,  if  true,  would  constitute  a.  crinsa 
or  miailemeanor,  and  of  the  provisions  of 
Code  Crim.  Proe.  S9  309,  112,  742,  which 
plainly  contemplate  tliat  the  civil  liability 
of  the  defendant  ehall  be  ascertnined  and 
declared  in  the  criminal  proceeilings. 

[Ed.    Note—For    r"— —     '-• 


Cant.  Dig-  It  J(W7".  lOTS;"  Die.'DIgTY  « 

[No.  2.J 

Submitted  October  24,  1910.    Decided  N» 
▼ember  28,  1910. 

IN  EKROR  to  the  Supreme  Court  of  tlie 
Philippine  Islands  to  review  a  judgment 
which  afSrmed  a  judgment  of  the  Court  of 
First  Instance  for  the  Tliird  Judicial  Dis- 
trict, holding  that  a  judgment  of  acquittal 
in  a  criminal  action  for  the  malicious  or 
unlawful  burning  of  a  storehouse  and  ita 
tents  is  a  bar  to  a  civil  action  for  in- 
demniflcstion  for  damages  resulting  from 
malicious  or  unlawful  burning 
Affirmed. 

Bee   same   case  below,  B   Philippine,  17S. 
The  facts  are  stated  in  the  opinion. 
Messrs.   A I  die   B.   Browne,   Alexande* 
Britton,  Evans  Browne,  and  W.  A.  Ktn- 
cold   for  plaintiffs  in  error. 

No  brief  wae  filed  for  defendant  in  error.  . 

Mr.   Justice  Lnrton   delivered  the  opii^  • 
Ion  of  tbe  court: 

This  is  a  writ  of  error  to  the  suprem* 
court  of  the  Philippine  Islands  to  review 
a  judgment  affirming  a  judgment  of  Um 
court  of  the  first  instance  in  favor  of  tlw 
defendant. 

indemnifleatloa 
of  damages  for  the  destruction  of  a  atOT» 
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koon  and  ft  stock  of  marduiidiM  thaidn, 
TBhied  at  968,473.49,  Maxican,  wbieb  tba 
•otnpUint  alleged  was  "turned  maliciously 
or  nnlawfully  bj  Eduardo  Abaroa,"  tha 
defendant  to  the  complaint,  and  defendant 
In  arror  here. 

^le  defence  wao,  flrat,  a  general  denial, 
and  second,  that  tbe  defendant,  iu  a  crim- 
inal action  for  tlie  lome  burning  and  dam- 
age alleged,  had  been  acquitted  and  held 
not  guilty  of  the  malicious  burning  now 
alleged,  Utd  in  consequence  of  such  judg- 
ntat  was  not  liable  In  a  civil  action  for  any 
damage  to  the  plaintiff.  Tbe  judgment  in 
tba  erimina]  praceedlng  referred  to  was  in 
^  tlieae  words: 

"  "Tbe  evidence  introduced  by  the  prose- 
•  ention  indicates 'that  the  defendant  might 
have  been  tbe  author  of  Um  crime,  but  it 
is  not  eoncluBive.  All  persona  charged  vitb 
crime  are  presumed  to  Im  innocent  until 
tb^  are  proven  otherwise.  'Hiere  being  in 
my  mind  some  doubt  as  to  the  gnilt  of  the 
ddendant,  I  should  and  do  hereby  acquit 
Um,  with  the  coats  of  these  proceedings  de 
officio,  and  the  attachment  heretofore  levied 
»n  hia  proper^  li  hereby  vacated,  reserv- 
h^  to  the  complaining  witness  whatever 
rj|^t  he  may  have  to  bring  a  civil  action 
against  the  said  Eduardo  Abaroa." 

Upon  a  final  hearing  upon  all  of  tbe 
proofs,  the  court  of  first  Instance  adjudged 
that  the  cause  of  action  alleged  and  proved 
was  one  arisEug  from  the  criminal  act 
which  was  the  subject  of  the  former  crim- 
inal proceeding;  and  that  the  defendant, 
having  been  acquitted  in  the  criminal  ac- 
tion, ivBs  rot  civilly  liable.  This  judgment 
was  alSrmed  by  tbe  anpreme  court  of  the 
Philippine  Islands  upon  an  elaborate  opin- 
ion. 

We  have  not  bad  the  benefit  of  either 
brief  OT  argument  for  tbe  defendant  in  this 
writ  of  error,  hot  have  found  much  araist- 
ance  In  the  opinions  of  each  of  the  Philip- 
pine oourti,  as  well  from  very  helpful 
briefs  filed  by  learned  counsel  for  the  plain- 
tiffs in  error.  The  contention  which  has 
been  very  forcibly  preseed  ia  that  the  judg- 
ment of  acquittal  in  the  criminal  action 
does  not  operate  as  a  bar  to  a  subsequent 
civil  action  for  indemnification  of  damages 
resulting  from  the  esme  malicious  or  un- 
lawful burning  of  the  house  and  goods  of 
the  plairtifT,  which  was  charged  in  the 
eriminal  action. 

The  proposition  upon  which  the  supreme 
court  of  the  Philippine  Islands  grounded 
ila  judgment  affirming  that  of  the  lower 
court  in  favor  of  the  defendant  Abaroa  trss, 
"Uat  tt  has  not  been  alleged  or  shown  by 
the  plaintiffs,  as  a  cause  of  action  instituted 
civilly  against  the  defendant,  that  tbe  afore- 
said   fire   waa   caused   through   any   fault 


or  negligence  on  the  part  of  ttt  d^end-  • 
uit,  nor  is  theretshown  any  motlv«  or  eanas  • 
distinct  from  that,  the  siU)}act  of  tha  eaia 
already  terminated  in  accordanca  with  tha 
proviBions  of  artiolee  1093,  1902,  and  IMS 
of  the  Civil  Code;  and  second,  that  ona 
who  is  not  criminally  respon^bls  for  ■ 
crime  or  misdemeanor  cannot  be  made  civil- 
ly responsible  for  the  crime  of  which  he  has 
been  acquitted," 

The  general  rule  of  the  common  law  is 
that  a  judgment  in  a  criminal  proceeding 
cannot  be  read  in  evidence  in  a  civil  a»> 
tion  to  establish  any  fact  there  determined. 
The  reason  for  this  rule  Is,  primarily,  that 
tbe  parties  are  not  tbe  same,  and,  see- 
ondarily,  that  different  rulea  of  evidence 
are  applicable.  In  the  old  case  of  Jonaa 
V.  White,  1  Strange,  67,  OS,  Byre,  J.,  aaJdi 
"If  a  verdict  be  given  In  evidence.  It  must 
be  between  the  aame  parties;  and  then- 
fore  an  indictment,  which  is  at  the  suit  of 
the  King,  cannot  be  read  in  an  action  which 
la  at  the  suit  of  the  party."  The  requisite 
of  mutual  estoppel  Is  essential  to  maks  a 
Judgment  in  one  action  obligatory  in  an- 
other, although  the  point  in  lasne  is  the 
same  in  each  case.  Unless  the  parties  are 
the  same,  tbe  matter  is  ret  Infer  alio*. 
Buller,  N.  P.  233;  1  Wharton,  Bv.  j  778; 
Dyer  County  v.  Chesapeake,  0.  ft  a  W.  R. 
Co.  B7  Tenn.  712,  11  S.  W.  US. 

Neither  will  identity  of  parties  always 
operate  to  make  a  judgment  in  a  criminal 
action  admissible  In  evidenos  in  a  dvll 
action.  There  must  be  identity  of  issue. 
Thus,  in  Blone  v.  United  States,  167  U.  B. 
178,  187,  48  L.  ad.  127,  131,  17  Sup.  Ct 
Sep.  776,  Stone  was  sued  by  the  United 
States  to  recover  tbe  value  of  timber  al- 
leged to  have  been  cut  by  him  from  publie 
lands.  He  bad  been  theretofore  Indicted, 
tried,  and  acquitted  for  unlawfully  cutting 
the  same  timber  from  tbe  public  lands,  and 
pleaded  this  judgment  as  a  bar  to  a  suit 
for  eivil  lUbility.  This  was  held  to  be  no 
defense,  and  Coffey  v.  United  States,  IK 
U.  S.  436,  29  L.  ed.  684,  6  Sup.  Ct  Bep. 
437,  distinguished  as  having  been  placed 
upon  the  ground  "that  tha  fact*  saeertalned 
in  the  criminal  caw,  as  between  the  United  3 
States  and  the  claimant,  eould'not  be  'again  7 
litigated  between  them,  aa  the  baaia  of  any 
ttatulOTy  ptittithm«nt  denounced  as  a  con- 
sequence of  the  ezietenee  of  the  facts.'" 
With  respect  to  the  application  of  Coffey's 
Case,   B£r.   Justice  Harlan,   for  tbe  conr^ 

"In  the  present  ease  the  action  against 
Stone  is  purely  cIvlL  It  depends  entirely 
upon  the  ownership  of  certain  personal 
property.  Tbe  rule  eatablishad  In  Coffey's 
Case  can  have  no  application  In  a  tAiil 
cose  not  Involving  any  question  of  criminal 
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Intnt  or  of  forfUtara  tor  proUUtod  uts, 
but  tnrniiig  wholly  upon  An  lime  sa  to  the 
ownanhip  of  propeiir.  In  Qie  erimliul 
MM,  tha  gov«TiimaBt  loiigbt  to  puniali  a 
arlminkl  oBeiue,  whll*  in  tha  oiv]!  eu«  It 
only  Males,  In  its  oapuity  u  owner  of  prop- 
arty  illegally  oonvarted,  to  neorer  tta  value. 
In  the  erlminal  «aM  hia  mequittal  may 
hava  bean  dne  to  tbe  fact  tbat  the  gorern- 
nent  failed  to  abow,  bayond  a  reaaonftble 
doubt,  tbe  axiatonM  of  aome  fact  cMcntiat 
to  eatabliih  the  offanM  oharged,  while  tha 
aame  eridenee  in  a  civil  aotlon  brought 
to  recoTer  tbe  valne  of  tha  property  Illegal- 
ly converted  might  hava  been  aufficiant  to 
entitle  the  government  to  a  verdict.  Not 
mily  waa  a  greater  degree  of  proof  requiiite 
to  rapport  the  indictment  than  la  aufflelent 
to  auatain  a  civil  aotion,  Init  an  eaaentlal 
bet  had  to  ba  proved  in  tbe  erlminal  eaia, 
wbieh  waa  not  neoeaaarj  to  ba  proved  in 
the  present  auit.  In  order  to  convict  the 
defendant  upon  the  indictment  for  unlaw- 
tally,  wilfully,  and  falonloualy  entting  and 
temoving  timber  from  lands  of  the  United 
Btatea,  it  waa  neceMary  to  prove  a  erim- 
inal  intent  on  his  part,  or,  at  least,  that  he 
knew  the  timber  to  ba  the  property  of  the 
United  Btatea.  R.  v,  Cohen,  8  Cox,  0.  0, 
41;  R.  V.  James,  S  Car.  &  P.  131;  United 
StatM  T.  Pearce,  2  McLean,  14,  Fed.  Cas. 
No.  16,020  i  Cutter  ▼.  State,  30  N.  J.  L. 
ISfi,  12S.  But  the  preMnt  action  for  the 
n  eonvareion  of  tbe  timber  would  be  supported 
^  by  proof  that  it  wsa  in  fact  the  property  of 
•  the  United  States,  whether  the  •defendant 
knew  that  fact  or  not  E.  E.  Bollea  Wooden- 
ware  Co.  *.  United  States,  106  U.  S.  432, 
ST  U  ed.  230,  1  Sup.  Ct  Sep.  SOS.  An  hon- 
est mistake  of  tbe  defendant  as  to  his  title 
In  tba  property  would  ba  a  defense  to  the 
indietment,  but  not  to  the  civil  action. 
Broom's  I«gal  Maxims,  5th  ed.  300,  367. 
It  cannot  be  said  tbat  any  fact  was  con- 
elusivcly  established  in  the  criminal  case, 
except  that  the  ilefendant  was  not  guilty 
of  the  public  oiTenw  with  which  he  waa 
ebarged.  We  cannot  agree  that  the  failure 
or  inability  of  tbe  United  Btatea  to  prove 
In  tha  criminal  oaM  that  tha  defendant  bad 
been  guilty  of  a  crime  either  forfeited  its 
right  of  property  In  the  timber  or  Ita  right 
in  this  civil  action,  upon  a  preponderance 
of  proof,  to  recover  tbe  value  of  such  prop- 
erty." 

There  are  peenllaritlea  about  the  charac- 
ter of  the  action  now  under  consideration 
which,  as  will  appear  later,  may  bring  It 
nnder  the  prlnciplM  of  Coffey  v.  United 
States,  supra,  rather  than  Stone  v.  United 
States,  tbe  Indemnification  here  sought  be- 
ing a  part  of  the  punishnient  attacbed  to 
tbe  offense  of  which  tha  defendant  has  been 
aequltted. 


Tha  eaM  la,  howwrar,  one  wbteh  m  «»• 
edre  mnat  ba  governed  by  tha  local  law 
of  tha  Philippine  lalands,  and  tha  singU 
qnestion  to  which  wa  need  address  oni^ 
selvea  Is  aa  to  whether  that  law  was  rightly 
applied  by  the  loeal  tribunals. 

Article  lOOE  of  tba  Civil  Code  in  form  In 
the  Philippine  Island*  reads  Uraa:  "A 
person  who,  by  an  act  or  omiwlon,  eaoses 
damage  to  another  when  there  la  fault  or 
n^ligence,  shall  be  obliged  to  repair  tbe 
damage  so  done."  By  gg  1002  and  1063  of 
tbe  same  Code  proriaion  is  made  for  the 
enforeemant  of  civil  liability,  varying  in 
character  according  to  tbe  origin  of  tbe  lia- 
bility. Thus,  i  1002  provides  tbat  civil  ob- 
ligations arising  from  erlmes  and  misde- 
meanors shall  be  governed  by  tbe  provi- 
sions of  tbe  Penal  Code.  On  tbe  other  hand, 
1  1003  provides  tbat  "thoM  arising  from  ^ 
acta  or  omiMlona,  in  which  fault  or  negli-  « 
genee,  not  ponlahed  by  law,  occnrs,  aball'ba  • 
subject  to  the  provisions  of  chapter  second 
of  title  aixteen  of  this  book."  Tha  action 
here  involved  comes  directly  under  j  1002, 
above  act  out,  and  la  not  an  action  arising 
from  "fault  or  negligence,  not  punished  by 
law."  'nie  complaint  alleges  that  tha  act  of 
burning  waa  "malicious  and  unlawful,"  and 
not  that  It  was  the  result  of  any  "fault 
or  n^llgenee.'*  This  was  the  construction 
placed  npon  the  complaint  by  both  the  conrta 
ImIow,  and  la  a  construction  not  <^al- 
lenged  here.  It  follows  that  we  must 
turn  to  the  Penal  Code  to  discover  when 
a  civil  ectian  arises  out  of  a  crime  or 
mlBdemeanor,  and  the  procedure  of  tha 
enforcement  of  such  civil  liability.  Arti- 
cle 17  of  the  Penal  Code  reads  as  fol- 
lows :  "Every  person  criminally  liabla 
for  a  erime  or  mlsdemanor  la  also  civilly 
liable."  May  this  civil  liability  be  enforced 
without  a  prior  legal  determination  of  tb* 
fact  of  the  defendant's  guilt  of  crime)  Does 
dvil  liability  exiat  at  all  if  the  defendant 
haa  been  found  not  guilty  of  the  acts  out  of 
which  the  civil  liability  arlsesT  Tbe  opinion 
of  the  court  below  waa  that  a  judgment  of 
conviction  waa  essential  to  an  action  for 
indemn location  under  the  applicable  local 
law.  To  this  conclusion  we  aasent,  upon  tha 
following  oonsiderstione: 

First,  by  tbe  positive  legislation  of  tha 
Philippine  Codes,  civil  and  criminal,  a  dla- 
tinction  ia  drawn  between  a  civil  liability 
which  reaulte  from  tha  mere  negligence  of 
tba  defendant  and  a  liability  for  the  civil 
conaequencM  of  a  crime  by  which  anotbar 
has  sustained  loss  or  Injury. 

Second,  the  plain  inference  from  article 
17,  above  set  out,  ia  that  civil  liability 
springs  out  of  and  is  dependent  upon  facts 
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vhieh.  If  trot,  would  «aiutltato  a  arlme  or 

Kisdemeaiior. 

Third,  tlu  Philippine  Cods  ol  ProMdura 

plainlj  eontempUUa  thiA  tbe  civil  liability 

ot  tlia  dafendant  •hall  be  Mcertained  and 
^  daelared  In  the  criminal  proceeding 
«      Thai,  1  T42  of  the  Code  ol  Criminal  Pro- 

•  Mdura,  alter 'requiring  that,  is  a  ariminal 
proeeeding,  all  of  the  minor  or  inoidantaJ 
offenaee  included  in  tbe  principal  crime 
ahall  he  decided,  adds:  "All  queationi  re- 
lating to  the  eivil  liability  irhiah  may  have 
beat  tbe  mbjeet-matter  <rf  the  eharge  shall 
be  decided  in  tbe  oentence." 

By  I  106  of  the  lame  Code  the  proaecnt- 
ing  offlelal  ia  required  to  proaeoute  the  right 
of  the  injured  perion  to  restitution  or  in* 
demnity,  nnlesa  such  person  renonnces  the 
right. 

By  1 118  of  tbe  same  Code  the  civil  action 
la  held  to  be  part  of  the  criminal  action, 
'unless  the  person  prejudiced  or  Injured  re- 
nounces the  same,  or  exprcBaly  reserves  the 
right  to  institute  it  after  tbe  conclusion  of 
the  criminal  action." 

In  United  States  t.  Catequista,  1  Philip- 
pine, 537,  S38,  tbe  court  beloir  failed  to  de- 
termine the  liability  of  the  defendant  to  In- 
demnify the  person  Injured  by  the  misde- 
meanor of  which  he  Iiad  been  conrictad. 
CoDceming  thia,  I«dd  J.,  for  the  court, 
Mid: 

"The  court  slao  erred  in  not  determining 
1b  the  Judgment  the  elvil  liability  of  the 
defendant  for  the  daftos  and  perjuioitu, 
which  resulted  from  the  ortmlnal  act.  Buch 
aivil  liability  is  a  neceuary  consequence  ot 
criminal  responsibility  (Penal  Coda,  art 
IT),  and  is  to  be  declared  and  enforced  in 
the  eriminat  proceeding,  except  where  the 
Injured  party  reserves  his  right  to  avail 
himself  of  it  in  s  distinct  civil  action.  Code 
of  Criminal  Procedure  of  Spain,  article  112, 
Provisional  Law  for  the  Application  of  the 
Penal  Code  in  the  Philippines,  article  Gl, 
Ko.  4.  No  such  vaiver  or  reservation  Is 
diselosed  by  tbe  record  here." 

It  is  tne  that  one  of  the  plaintiffs  tn  the 
present  case  reserved  whatever  right  he 
may  have  bad  to  bring  a  civil  action.  This 
was  obviously  of  no  avail,  inasmuch  as  there 

•  resulted  a  judgment  lor  tbe  defendant,  and 
S  the  plain   inference   from   the   foregoing   la 

•  that  a  verdict  of  acquittal  must  carry  with 
it  exemption   from   civil   responiibility. 

Hie  effect  ot  tbe  appllcatiou  of  the  sub- 
stantive law  of  the  Philippine  Islands,  giyen 
by  the  eourt  below,  not  only  In  the  present 
ease,  but  in  the  prior  cases  cited  above,  ao- 
aorda  with  the  interpretation  of  identical 
provisions  in  tbe  law  of  Sp&Iu  by  the  Su- 
preme Court  <rf  that  kingdom,  as  shown  by 
citations  from  tbe  Spanish  Supreme  Court 
Beportk    S(mia  of  theee  we  have  not  been 

•Tor  other  cases  M*  auu  loplo  ft  |  xVMSaa  tn  Dee.  *  Am.  Dl|s,  UOT 1 


able  to  verify.  Wa  have,  howerer,  examined 
tbe  decision  of  that  eourt  cited  as  of 
January  S,  1877.  In  that  case  the  defend- 
ant bad  beco  tried  and  acquitted  upon  a 
criminal  oomplaint.  Notwithitanding  this 
result,  the  trial  eourt  gave  a  judgment  in- 
demnifying the  injured  person  for  a  loss 
supposed  to  havs  been  suffered  by  him  as  a 
consequence  of  the  crime  of  which  the  de- 
fendant had  been  acquitted.  This  judgment 
was  annulled.  Upon  this  point  the  court,  in 
substance,  said  that  indemnity  for  damages 
in  penal  cases  was  a  consequence  of  the 
commission  of  a  crime.  The  defendant  was 
therefore  not  liable  civilly,  inaamuch  as  ha 
had  been  found  not  liable  criminally. 

His  foregoing  considerations  eliroinata 
any  question  of  the  effect  of  such  a  judg- 
ment of  acquittal  under  the  principles  of  tha 
common  law  and  require  an  affirmance  of 
tbe  judgment  of  the  court  below  aa  proper- 
ly based  upon  tiia  applicable  substanUTS 
law  of  tbe  Philippine  lalands,  which  has 
not  been  superseded  by  legislation  siaea 
the  esUblishment  of  the  present  Philip- 
pine government. 

Judgment  affirmed- 

[211  u.  8.  <».) 
UNITED  STATES  OF  AMERICA  TO  THE 
USE  OF  MATTIE  HoG.  HINE  and  Rob- 
ert E.  Hiue,  Plffs.  in  Err., 

ALEXANDER  PORTER  MORSE,  tbe  Union 
Trust  Company  of  the  District  of  Colum- 
bia, and  Daniel  Boone  Clarke  Wagn- 
man,  E:iecutora  of  Daniel  B.  Clarke,  Da- 
cctieed. 

Infants  (|  39«)  —  SiUt  or  Pbopebtt  — 
JuDouEHT— CoiXATmui.  Attack. 

1.  A  decree  of  tbe  supreme  court  of  the 
District  of  Columbia  for  tbe  aale  of  an  in- 
fant's real  property  for  purposes  ol  rein- 
vestment, made  with  jurisdiction  over  tlw 
rei  and  of  the  parties,  is  not  open  to  col- 
lateral attack,  even  though  the  court  erred 
in  holding  that  a  case  had  been  made,  either 
under  its  inherent  power  as  a  eoutt  of 
equity,  or  its  etatutory  authority. 

[Sd.  Note— 7or  olliar  easM,  •••  IntSBta,  Cmt 
Dig.  1  85;    Dec.  DlS-  I  tt.*] 

Estoppel    ({   S2*)  — By   Bond  — UAiTKaa 

PBEOLUDIO — OV   SlTBETX. 

2.  The  validity  ot  a  decree  for  the  sale 
of  an  infant's  real  estate  for  purposes  of 
reinvestment,  and  ot  the  order  appointing  a 
trustee  to  make  tbe  sale,  and  ot^  tbe  bond 
reciting  the  due  appolnbnent  ot  such  trus- 
te«,  executed  to  secure  the  faithful  dis- 
charge by  him  of  his  duties,  is  not  open 
to  question  by  one  who  voluntarily  b» 
came  a  suretv  upon  tbe  bond,  thereby  en- 
abling bis  principal  to  obtain  the  proceeds 
of  the  sale. 

[Bd.  Vof.—ToT  othar  cuia.  ■••  Bitoppal, 
OsaL  Die  I  H:    Dm.  DtM-  I  U'l 
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Tha  deelarfttion,  U  mbitMioes  Krerrad 
a.  hrtMh  of  th«  bond,  in  this:  That  Wag- 
ganiNi  bad  aaanniad  tha  daty  and  function 

IN  ERROR  to  the  Court  of  Appeals  of  the    of  tmatee  for  tha  m1«  directed  by  the  d»- 
Distriat  of  Columbia  to  review  a  judg-    crae,   had   sold   and  conveyed   tha  property  ^ 
'  '  ~       ~        '  '  '      ae  directed,  but  had  not  accounted  for  tha  e 

proceed!,  having  anfaithfuny*TioUt«d  tha* 
tnut  and  confldence  reposed  in  him  by 
equandering  and  miaappropriating  aueh  pro- 
ceeds. It  nas  further  averred  that  on  No- 
vember 21,  IQOS,  the  said  Waggaman  had 
disobeyed  a  decree  of  the  court,  requiring 
him  to  pay  into  eourt  the  sum  of  tS,147.87, 
with  interest  from  August  1,  1004,  and  was 
therefore  in   default. 

The  defenses  with  which  we  are  eon- 
cerned  upon  this  writ  are  those  made  by 
the  surety,  who,  by  a  plea  which  the  court 
below  sustained,  challenged  the  (dtligation 
of  the  bond.  The  Insistence  is  that  the  au- 
preme  court  of  the  District  exceeded  Its 
authority  in  decreeing  a  sale  of  the  land 
which  was  aold  by  Wa^sman,  and  his 
appointment  to  make  such  a  sale  waa  tt 
nullity,  and  the  bond  executed  by  him  with 
the  defendant  Clarke  aa  aurel?  mere  waste 

The  proceeding  In  the  supreme  court  <d 
which  this  bond  was  executed  was  a  bill 
in  equity  to  sell  lot  No.  1&12  I  street  N.  W, 
Washington,  District  of  Columbia,  aa  the 
property  of  a  minor,  for  purpose  of  rein- 
vestment under  like  trusts.  The  title  wbj 
held  under  the  will  of  Robert  B.  Hine,  who 
died  In  I8QS.  So  much  of  the  will  as  con- 
rns  the  title  to  the  premises  of  which  ■ 
,le  was  decreed  was  in  these  words  i 
•^  give  and  bequeath  to  my  dear  wife, 
Mattie  MeC.  Hine,  a  life  Interest  in  all 
ray  real  estate.  As  executrix  she  will  col- 
lect the  income  ariaing  from  my  said  real 
I,  end  after  paying  all  necessary  bx- 
s  of  collection,  fire  insurance,  and  re- 
pairs, shall  retain  the  remainder  of  tha 
income  for  her  own  use.  After  the  death 
of  my  aald  wife,  I  give  and  bequeath  my 
real  estate  to  my  son,  Robert  Edward,  and 
any  other  children  that  may  hereafter  be 
born  to  me.  If  my  said  vrife  should  marry 
again,  she  will,  from  the  dat«  of  aueh  re- 
marriage, be  entitled  to  retain  for  her  own 
use,  one  half  of  the  net  ineome  of  my 
estate,  and  will  pay  the  remainder  to  a 
tniBt*B  for  my  son,  and  any  other  children 
who  may  hereafter  be  bom  to  me.  Pro-  ^^ 
vided,  further,  that  should  my  wife  marry  a 
Vgain,  and  should  no  child  of  mine  by  her  ■ 
be  then  surviving,  the  whole  net  income 
from  my  estate  shall  be  retained  by  her, 
The  bond,  as  shown  by  its  recitals,  was  during  her  life,  and  after  her  death,  my 
ezeouted  in  a  pending  equity  cause  in  the  real  estate  shall  be  sold,  and  of  the  pro- 
supreme  eourt  of  the  District,  wherein  the  eeeds,  one  third  shall  be  paid  to  my  father, 
parties  for  whose  use  this  suit  is  brought  the  Rev.  Henry  Hine,  now  of  Boston  Spa, 
were  parties,  either  plaintiff  or  defendant.      Yorkshire,  England,  if  he  then  be  living,  b* 


S  ERROR  to  the  Court  of  Appeals  of  the 
_  Distriat  of  Columbia  to  review  a  judg- 
■uent  whieh  affirmed,  on  a  second  appeal, 
«  judgment  of  the  Supreme  Court  of  the 
District,  overruling  a  demurrer  to  the  plea 
in  an  ajetion  upon  a  bond,  and  dismissing 
the  action.  Reversed,  with  directions  to 
sustain  the  demurrer,  and  remand  the 
«anae  for  further  proceedings. 

See  same  case  below  on  first  appeal,  29 
App.  D.  C.  433;  on  second  appeal,  31  App. 
D.  C  433. 

The  facts  are  stated  In  the  opinion. 

Uessrs.  William  Hepbarn  Rnssttlland 
W.  H.  Robeson  for  plaintiffs  in  error. 

Mr.  John  Seldeu  for  defendants  in  er- 


'    ■  Ur.  Justice  Ijnrton  dsllvered  the  opin- 
>  Ion  of  the  eourt: 

J      This  was  an  action  upon  a  bond  executed    . 
'    by  Thomas  E.*Waggaman,  as  principal,  and    ; 

Daniel  B.  Clarke,  as  his  surety.    The  bond 

was  in  these  words  and  figures; 

In  the  Supreme  Court  of  the  District  of  Co- 
lumbia.   Id  Equity.    No.  20,225, 
Docket  46. 
Hattte  MeC.  Hine  et  aL 

Bobert  Edward  Hine  et  al. 

Know  all  men  by  these  presents,  that  ^ 
Thomas  E.  Waggaman,  principal,  and  Dan- 
iel B.  Clarke,  surety,  all  of  the  District  of    , 
Columbia,   acknowledge   ourselves   Indebted 
*a  the  UniUd  SUtea  of  America  in  the 
penal  sum  of  $18,000,  for  the  payment  of    j 
which  we  bind  ouraelves  and  every  of  o 
heira,  executors,  and  administrators,  jointly    , 
«nd  severally,  for  and  in  the  whole.    Sealed 
with  our  seals,  and  dated  this  Tth  day  of 
July,  A.  D.  lB9e. 

Whereas  the  said  Thomas  E.  Waggaman    , 
lias  been  duly  appointed  trustee  to  make 
•ale  of  the   real  estate  in  the  prooeedingi 
In  this  cause  mentioned. 

Now  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  above  bounden 
Thomas  E.  Waggaman  shall  well  and  truly 
discharge  the  duties  devolving  upon  h' 
•uch  trustee,  and  shall  In  all  things  obey 
■uch  order  and  decree  aa  this  court  shall 
make  in  the  premises,  then  the  above  obliga- 
tion to  be  void  and  of  no  efiect;  else  to  be  ^ 
In  lull  force  and  virtue. 
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■et  being  tbra  liTing,  to  my  mother,  Amelia 
Burnett  Hine,  neither  of  them  being  then 
Bring,  to  mj  eiater  Amelia  Burnett  Hine, 
and  the  reaidua  ahall  be  cqnftll;  divided 
betmsn  mj  brotbere  And  liBtars,  ihRre  and 
■hare  alike.  If  neither  parent,  nor  my  aiiter 
Amelia  Burnett  Hine,  outlive*  my  eaid 
wife,  then  the  whole  net  proceeda  of  the 
■ale  of  my  real  estate,  shall  be  equally  di- 
vided between  my  brother*  and  listerB. 
Should  any  of  thee*  have  diad  before  thia 
distributioQ  takes  place,  their  lurviving 
tbildren  shall  receive  the  share  of  the  de- 
eeaaed  parent,  share  and  share  alike." 

The  eomplainant  in  the  suit  wbj  Mattie 
MeCL  Hine,  the  widow  of  the  testator,  who 
averred  that  she  had  never  remarried.  The 
defendants  were  the  only  issue  of  her  mar- 
riage with  testator,  her  son,  Robert  B. 
Hine,  then  an  infant  of  nine  years  of  age, 
and  the  persons  who,  under  tlw  will,  were 
given  contingent  interests.  Tbm  minor, 
Boberi  K  Hine,  was  daly  served  and  an- 
swered by  guardian  od  litem.  The  other 
defendants  were  made  parties  by  publica- 
tion, as  persons  not  to  be  found  in  the  Dis- 
trict The  bill  alleged  that  the  dwelling 
house  was  deteriorating  in  value,  that  it 
was  often  nn rented,  that  repairs,  insur- 
ance, and  taxes  left  an  inconsiderable  net 
taeome,  which  would  go  on  diminishing. 
Tliat  ehe  believed  she  eould  obtain  $8,600 
(or  the  premises,  a  sum  much  larger  than 
tbe  value  of  the  property  to  the  remainder- 
men when  her  estato  should  fall  in,  and 
that  the  proceeds  could  be  so  invested  as  to 
much  improve  her  income  and  better  "en- 
s  able  her  to  provide  for  the  remainderman 
I  during  his  minority."  The  bill  alleged  that 
'  tbe  will  did  not«prohibit  a  sale.  The  prayer 
was  for  a  decree  of  sale  and  for  a  reinvest- 
ment, in  pursuance  of  S  973,  D.  C.  Eev.  Stat. 
Upon  the  pleadings  and  proof  the  court 
directed  a  sale  of  the  said  lot,  and  in  the 
same  decree  appointed  Thomas  K  Wagga- 
man  "trustee  to  make  the  sale,"  requiring 
him  to  execute  a  bond  of  surety  "condi- 
tioned (or  the  faithful  performance  of  the 
trust  reposed  in  him  by  this  decree,  or 
which  may  be  reposed  in  hUn  by  any  future 
order  or  decree  in  the  premises."  By  the 
same  decree  he  was  reqiured  "to  bring  into 
eourt  the  money  arising  on  such  sale 
...  to  be  disposed  of  under  the  direc- 
tion of  the  court,"  etc. 

The  contention  is  that  the  supreme  court 
of  the  District  has  no  inherent  or  general 
power  as  a  court  of  equity  to  decree  the 
sale  of  an  infant's  property  for  tbe  purpose 
of  reinvestment,  and  that  its  jurisdiction 
was  wholly  dependent  upon  statutory  power 
•onferrsd  by  gs  969  et  seq.,  D.  C.  Rev.  Stat, 
taken  from  the  act  ^  Congress  of  August 


18,  18S6  [11  BUt.  at  L.  118,  ehap.  MSJ. 
Section  069  read*  as  follows: 

"Where  real  estato  is  limited  by  deed  or 
will  to  one  or  more  for  life  or  lives,  with  ■ 
oontingent  limitation  over  to  such  issue  ol 
one  or  more  of  the  tenants  for  life  as  shall 
be  living  at  the  death  of  their  parent  or 
parents,  and  the  deed  or  will  does  not  pro- 
hibit a  sale,  the  suprems  oourt  of  the  Dis- 
trict may,  upon  the  application  of  the  tan- 
anto  for  life,  and  if  the  court  shall  be  ol 
the  opinion  that  It  is  expedient  to  do  sot 
order  a  sale  of  Such  estote,  and  decree  to  ths 
purchaser  an  absolute  and  complete  Utla 
in  fee  simple." 

Tbe  contention  is  that  the  only  jurisdic- 
tion conferred  by  the  statute  is  confined  to 
real  estato  which  is  by  deed  or  will  "limited 
to  one  or  more  lives,  with  a  contingent  limi- 
tation over  to  such  issue  of  one  or  more  of 
the  tonanto  for  life  as  shall  be  living  at  the 
death  of  either  parent,"  and  that,  under  the 
will  of  Robert  B.  Hine,  the  devise  to  Bobert  ^ 
Edward  Hine  is  a  vested,  and  not  a  eontin-  g 
gent,*rKnaindeT,  while  the  contingent  re-  ■ 
mainders — contingent  on  the  death  of  said 
Bobert  and  the  subsequent  remarriage  of 
his  mother,  the  said  Mattie — are  not  limi- 
totions  over  to  issue  of  either  Bobert  B. 
Hine  or  Mattie  Hine.  For  this  eonstruction 
of  the  statute  of  the  court  below  relied  upon 
American  Security  &  T.  Co.  v.  Muse,  4  App. 
D.  a  12,  20;  Thaw  v.  Ritehie,  G  Mackey, 
200,  and  Clark  v.  Mathewson,  7  App.  D.  a 
384. 

Clearly,  under  the  will  Utere  was  a  lils 
tenant  and  a  remainder  over  at  the  death  of 
tbe  life  tenant  to  Bobert  E.  Hine,  who  was 
the  issue  of  the  testator  and  of  ths  life  ten- 
ant. The  remainder  was  not  absolute,  for  if 
the  remainderman  should  die,  and  his 
mother,  the  life  tenant,  remarry,  this  lot 
was  to  be  sold  and  the  proceeds  paid  over  to 
certain  collaterals  named.  Technically  the 
interest  was  a  vested  remainder,  subject  to 
open  and  let  in  tbe  testotor's  brothers  and 
sisters,  and  to  be  devested  upon  the  death 
of  Robert  K  Hine  and  remarriage  of  the 
life  tenant.  The  contention  now  is  that  if 
the  court  erred  in  the  construction  of  the 
will,  or  in  the  interpretotion  and  applica- 
tion of  the  stetute,  and  decreed  a  sale  for 
reinvestment,  not  strictly  authoriied  by 
the  statute,  that  its  action  and  decree  is  to 
be  regarded  as  a  nullity,  that  the  sale  is 
void,  and  that  the  appointment  of  Wagga- 
mau  as  trustee  and  the  execution  of  bis 
bond  are  absolute  nullities. 

But  If  we  assume  that,  upon  a  critical 
construction  of  the  will  and  of  the  statuta^ 
ths  bill  seeking  a  sale  of  this  property  for 
reinvestment  did  not  state  a  case  dearlf 
within  the  statutory  authority  of  the  eonrt, 
it  does  not  necessarily  follow  that  ths  t»- 
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«rM  of  fie  Mtd  kU  «Ue  tbat  oocorred  ue 
to  be  treated  m  mere  nnllitiea,  mibjeet  to 
eolUteral  attacks  luch  aa  tliiB  ia. 

The  supreme  court  of  tb«  DUtriet  U  one 

of  general  juriadiction.     It  pouewei  all  of 

the  powers  vhioh  hj  statute  are  conferred 

M  upon  the  circuit  and  district  courta  of  the 

S  United  States.    D.  C.  Bar.  Btat.  gj  760  and 

*  765.  *It  maj  be  said,  indeed,  to  have  tlie 
usual  powers  incident  to  a  court  of  equity 
at  the  date  of  the  Serolution,  not  incom- 
patible with  the  changed  form  and  princi- 
ples of  goTernmant,  or  affected  by  subse- 
qnent  legislation.  Clark  t.  Mathewson,  7 
App.  D.  C.  382. 

The  inherent  power  of  a  court  of  equity 
orer  the  persoDs  and  eatat«a  of  infants  is 
Tery  wide.  For  the  purpose  of  mainte- 
nance, the  power  over  real  estate  is  un- 
doubtedly more  oomprebensive  than  it  is 
orer  the  sale  of  real  estate  for  purposes  of 
reiuTeattuent,  though  manifestly  for  tEie 
Interest  of  the  minor.  The  weight  of  au- 
thority seems  to  be  that  it  does  not  extend 
to  sales  merely  because  it  shall  appear  to 
be  for  the  interest  of  the  infant  (Biapham, 
Eq.  I  E4S;  Story,  Eq.  S  13S7i  3  Pom.  Eq. 
Jnr.  BS  13M,  1300),  though  there  is  not 
lacking  Tery  respectable  authority  for  the 
power  to  sell  real  estate  when  shown  to  be 
for  the  manifest  interest  of  the  minor.  2 
Kent,  Com.  11th  ed.  *230;  Hedges  t.  Riker, 
i  Johns  Ch.  107;  Thompson  v.  Mebane,  4 
Halsk.  370;  and  Talbot  v.  Provine,  7  Bsxt. 
S02.  The  supreme  court  of  the  District 
had  jurisdiction  over  the  rnibj set-matter, 
the  ret.  It  had  jurisdiction  over  the  par- 
ties. It  waa,  according  to  due  course  of 
equity  proceeding,  called  upon  to  examine 
the  will  and  the  statute  which  gave  the 
power  to  make  the  sale  in  certain  circum- 
stanoee.  If,  then,  Joriadiction  eousista  in 
the  power  to  hear  and  determine,  as  has 
so  many  times  been  etdd,  and  the  court 
errs  in  holding  that  a  case  baa  l)een  made 
either  under  ite  inherent  power  or  its  stat- 
utory authority,  can  it  be  said  that  it  has 
usurped  jurisdiction  and  that  ita  decrees 
are  absolute  nullitiesl  To  this  we  cannot 
consent.  If  the  oourt  was  one  of  general, 
and  not  speefal,  juriadiction,  if,  under  its 
Inherent  power,  supplemented  by  statutory 
enlargement,  it  had  jurisdiction  under  any 
eiraumstances  to  sell  tlia  real  estate  of  mi- 
nors for  reinvestment,  it  had  jurisdiction 
^  to  examine  and  determine  whether  the  par- 
2  ticular   applioation   was  within   or   beyond 

*  ita  authority.  To  do  this'was  jurisdiction. 
If  It  errs,  its  judgment  le  reversible  by 
proper  appellate  procedure.  But  its  judg- 
ment, until  it  be  corrected,  is  a  judgment, 
and  cannot  be  regarded  as  a  nullity. 

In  the  leading  eaae  of  £z  parte  Wat- 
Una,  S  Fat.  lOS,  203,  ZOO,  7  L.  ed.  6fiO, 


6SS,  OH,  the  opinlfw  was  by  Chief  Justice 
Marshall.  The  question  arose  upon  a  writ  lyl 
habeas  corpus.  The  petitioner  had  been  in- 
dicted and  eonvioted.  Ha  aooght  to  be  dis- 
charged fr<an  prison  because  the  indictment 
upon  its  faee  charged  no  offense  oognixable 
by  courte  of  the  United  States.  The  court 
said,  among  other  thingsi 

"An  imprisonment  under  a  Judgment 
cannot  be  unlawful  uulees  that  judgment 
be  an  absolute  nullity  j  and  It  is  not  a 
nullity  if  the  court  has  general  jurisdic- 
tion of  the  subject,  although  it  should  be  er- 
roneous. The  circuit  court  (or  the  District 
of  Columbia  Is  a  court  of  record,  having 
general  jurisdieUon  over  criminal  cases. 
An  offense  ot^isable  in  any  oourt  is  cog- 
nizable in  that  court.  If  the  offenee  be  pun- 
ishable by  law,  tbat  court  is  competent  to 
inHict  the  punishment.  The  judgment  of 
such  a  tribunal  baa  all  the  obligation  which 
the  judgment  of  any  tribunal  can  have. 
To  determine  whether  the  offense  obarged 
in  the  indictment  be  legally  punishable  or 
not  is  among  the  most  unquestionable  of 
ita  powers  and  duties.  The  decision  of 
this  question  is  the  exercise  of  jurisdiction, 
whether  the  judgment  be  for  or  against 
the  prisoner.  The  judgment  is  equally 
binding  in  the  one  caae  as  in  the  other; 
and  must  remain  In  full  force  nnleas  re- 
versed regularly  by  a  superior  eourt  capa- 
ble of  reversing  it." 

After  referring  to  and  commenting  upon 
Eempe  v.  £ennedy,  6  Cianch,  173,  3  L.  ed. 
70,  and  Skillem  v.  May,  0  Crandi,  267,  3 
L.  ed.  220,  the  eourt  added: 

"Had  any  offense  against  the  laws  of  the 
United  States  been  in  fact  committed,  the 
circuit  court  for  the  District  of  Columbia  ^ 
eould  take  cognizance  of  iL     The  question  ^ 
■whether  any  oSeasa  was  or  was  not  com-  * 
mitted,  that  is,  whether  the  indictment  did 
or  did  not  show  that  an  offense  had  been 
committed,  was  a  question  which  that  court 
was  competent  to  decide.     If  its  judgment 
was   erroneous,    a   point   which   this   court 
does  not  determine,  still  it  is  a  judgment^ 
and,  until  reversed,  cannot  be  disregarded." 

Ilils  ease  was  followed  in  Ex  parte 
Parks,  &3  U.  S.  18,  23,  23  L.  ed.  787,  788, 
and  in  Re  Coy,  127  U.  8.  731,  767,  82  L. 
ed.  274,  280,  8  Sup.  Ct.  Rep.  1263,  127S, 
where  this  court,  speaking  by  Mr.  Justisa 
Miller,  said  of  the  language  just  cited  from 
Ex  parte  Watklns,  that— 

"It  may  be  said  that  this  language  is  too 
broad  in  asaerting  that,  because  every  eonrt 
must  pass  upon  its  own  jurisdiction,  sueh 
decision  is  itself  the  exercise  of  a  jurisdio- 
tion  which  belongs  to  it,  and  eannot,  there- 
fore, be  questioned  in  any  other  eourt.  B«t 
we  do  not  so  understand  the  meaning  «f  (ha 
oourl.    It  certainly  was  not  intended  to  mj 
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tb&t  bocftDM  a  Fadarkl  ooort  tri«a  a  prii 
•r  for  ui  ordinaiy  eonunon-law  offcnie,  aa 
bnrgUrj,  uianlt  and  battery,  or  laraen;, 
with  no  ATerment  or  proof  of  aoy  ofl«iiM 
•gainst  the  United  Btatea,  or  any  oonnec- 
tion  with  a  atatuta  of  the  United  States, 
and  punishes  him  by  ImpriBonment,  ha  can- 
not be  released  by  habeas  corpus  because 
the  court  which  tried  him  bad  assumed 
risdietion. 

"In  all  such  eases,  when  the  qnestioi 
JnriBdictioQ  is  r&ised,  the  point  to  be  de- 
cided is  whether  the  ooiiTt  has  jurisdiction 
of  that  elaas  of  ofTeDses.  If  the  statute  haa 
Invested  the  court  which  tried  tlie  prlt 
with  jurisdiction  to  punish  a  well-defined 
claaa  of  offenses,  is  forgery  of  ita  bonds 
perjury  in  its  oourts,  its  judgment  as  to 
what  acts  were  neoesaary  under  these  stat- 
ntea  to  constitute  the  crime  Is  not  review- 
able on  a  writ  of  habeas  corpus." 
■  The  principle  baa  been  applied  in  many 
B  eases,  notably  in  eases  in  which  want  of 
*  jurisdiction  aa  a  eourt  of  the*United  States 
waa  apparent  on  the  record.  Des  Moines 
NaT.  A  R.  Co.  T.  Iowa  Homestead  Co.  123 
U.  a  652,  SET,  S5B,  SI  L.  ed.  202,  204, 
COS,  8  Bnp.  Ct  Bep.  KIT;  Dowell  t.  Apple- 
gat«t  1G2  U.  S.  327,  337,  38  L.  ed.  463, 
487,  U  Sup.  Ct  Rap.  611. 

In  McNitt  T.  Turner,  16  WalL  3S2,  365, 
SI  Ik  ed.  341,  347,  the  court,  after  passing 
upon  Tarioua  jurisdictional  objections  to  i 
Judieial  sale  of  a  title  in  controversy,  said 
"But  there  is  a  eomprehensive  and  mon 
•coelusive  answer  to  all  the  objections  to 
the  sale  which  have  been  considered,  and 
to  otbcrs  suggested  whioh  have  not  be«i  ad- 
Terted  to. 

"Upon  the  filing  of  the  notice  with  tbc 
proof  of  publication,  and  the  subsequent 
filing  of  the  petition  of  the  administrator 
tor  authority  to  sell,  the  circuit  eourt  had 
Jurisdiction  of  the  eaae.  No  presumption 
on  that  subjeot  is  necessary.  Jurisdiction 
is  authority  to  hear  and  determine.  It  is 
an  axiomatic  proposition  that  when  juris- 
diction has  attached,  whatever  errors  may 
subsequently  occur  in  its  exereise,  the  pro- 
ceeding, being  coram  judioe,  can  be  im- 
peached oo]Iat«ra]ly  only  for  fraud.  In  all 
other  respects  It  it  aa  conclusive  aa  if  It 
mat  irreversible  in  a  proceeding  for  error. 
The  order  of  sale  before  us  Is  within  this 
ml&  GrlgnoD  v.  Astor,  2  How.  341,  11  I. 
•d.  292,  was,  like  this,  a  case  of  a  sale  by 
an  administrator.  In  that  case,  this  court 
said:  Tbe  purchaser  under  it  Is  not  bound 
to  look  beyond  the  decree.  If  there  is  error 
In  it  of  the  most  palpable  kind,  if  the  court 
wUeh  rendered  it  have.  In  the  exercise  of 
JorlsdletloD,  disngarded,  misconstrued,  or 
disobeyed  tiie  plain  prorislona  of  the  law 
rtlah  gtit%  then  the  power  to  hear  and  de- 


termine the  caac  before  them,  the  title  of 
the  purchaser  is  aa  much  protected  aa  if  tba 
adjudication  would  stand  the  test  of  a  writ 
of  error;  and  so  where  an  appeal  is  pven, 
but  not  taken.  In  the  time  allowed  by  law.' 
This  COM  and  the  case  of  Voorheea  v.  Jack- 
aon,  10  Pet  449,  9  L.  ed.  4S0,  are  the  bad-  « 
ing  authorities  in  this  court  upon  the  sub-  § 
Ject  Other  and  later  cases  have*  followed  * 
and  been  controlled  by  them.  Stow  v.  Kim- 
ball, 28  IlL  93,  afilrms  the  same  doctrine." 
The  line  between  a  judgment  which  is  a 
plain  usurpation  of  jurisdiction  and  one 
which  is  merely  erroneous,  and  reviewable 
only  by  seasonable  appeal,  is  a  plain  one^ 
The  case  in  band  fsJls,  in  our  judgment, 
within  those  which  are  merely  reversible 
upon  appellate  proceedings,  and  the  Judg- 
ment decreeing  the  sale  and  appointing 
Waggaman  as  trustee  to  make  the  sale  was 
not  a  nullity. 

In  Toorheas  v.  Jackson,  10  Pet  440,  474, 
9  L.  ed.  400,  500,  this  eourt  said: 

"The  line  which  separates  error  In  Judg- 
ment from  the  usurpation  of  power  is  very 
definite;  and  is  precisely  that  which  de- 
notes the  cases  where  a  judgment  or  decree 
Is  reversible  only  by  an  appellate  eonrt  or 
may  be  declared  a  nullity  collaterally  when 
it  is  offered  in  evidence  in  an  action  eon- 
ceming  the  matter  adjudicated,  or  purport- 
ing to  have  been  so.  In  the  one  case,  it  ia 
a  record  importing  absolute  verity;  in  the 
other,  mere  waate  paper.  There  con  be  no 
middle  character  assigned  to  judicial  pn>> 
caedings  which  ars  irreversible  for  error. 
Such  is  their  effect  between  the  parties  to 
the  salt ;  and  such  are  the  immnnitiea 
which  the  law  affords  to  a  plaintiff  who  haa 
obtained  an  erroneous  judgment  or  axecn- 
tion.  It  would  be  a  well-merited  reproach 
to  our  jurisprudence  if  an  innocent  pur- 
chaser, no  party  to  the  suit,  who  had  paid 
bis  money  on  the  faith  of  an  order  of  a 
court,  should  not  have  the  some  protection 
under  an  erroneous  proceeding  as  the  party 
who  derived  the  benefit  accruing  from  it" 
In  Fauntleroy  v.  Lum,  210  U.  B.  230,  237, 
S2  L.  ed.  1039,  1042,  28  Sup.  Ct  Rep.  641, 
it  is  laid  down  that  a  judgment  cannot  be 
collaterally  impeached  by  showing  that  It 
was  based  upon  a  mistake  of  law. 

But   aside   from   the   view   we   have   ex- 
pressed as  to  the  validity  of  the  proceed- 
iga  when  collaterally  attacked,  we  are  of 
opinion  that  the  question  of  the  validly  of 
the  decree   of   sale,  the   order  appointing  ^ 
Waggaman  trustee  to  make  the  tale,  and  r* 
the   validity   of   the   bond   In   suit,   U*no*  f 
open   to  question   by   one   who   voluntarily 
become  the  surety  upon  the  bond,  therefaj 
enabling  his  principal  to  obtain  the  prcK 
oeeds  of  sale.     Having  obtained  tlw  trnal 
and  eonHdetios  of  the  eonrt  bj  aid  M  tto    . 
u,nh...,XiOOgle 
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•ecnrlty  aifoTd«d  bj  tba  •olenm  obligation 
to  futhfully  exeeute  the  order  of  the  oourt, 
vid  to  pay  into  the  eoart  the  proceed*  of 
the  sale  which  he  undertook  to  make,  neith' 
•r  the  trustee  so  appointed,  nor  the  auretj 
for  his  performaDce  of  the  tnut,  ie  in  a 
•itoation  to  denj  the  regularity  of  the 
tranaaotion.  The  proceeds  which  Wagga- 
man  received  are  either  the  funda  of  the 
beneficial  owners  of  tlie  property,  or,  if  the 
■ale  be  in  fact  void  so  far  aa  b>  confer  no 
title,  the  purchaser,  in  equity  and  justice, 
must  be  protected  before  the  money  is  dis- 
tributed. The  benefit  which  Waggaman 
4xpeet«d  to  secure,  ha  has  been  enabled  to 
•enjoj  through  the  Tolnntarr  execution  of 
"this  bond  by  Clarke  aa  hia  surety.  That 
i>ond  recites  his  dne  appointment,  and  it 
■would  be  inequitable  and  unjust  to  permit 
■dtber  the  principal  or  Us  surety  to  deny 
Aha  fact. 

This  role  of  estoppel  has  been  applied  in 
many  cases.  It  wsa  applied  in  reapect  to  the 
bond  of  an  Indian  agent.  The  surety  upon 
tlie  bond  denied  liability  because  the  gov- 
ernment did  not  produce  the  commission 
■howing  the  appointment  of  his  prlncipaL 
The  eoart  said:  "The  bond  upon  which 
the  rait  was  brought  recitea  that  he  was 
appointed  agent,  and,  the  obligors  in  the 
bond  are  therefore  estopped  from  denying 
It."  Bruce  V,  United  BtaUs,  17  How.  437, 
442,  IB  L.  ed.  ISO,  131. 

The  principle  waa  applied  to  a  distiller's 
bond,  where  one  of  the  defenses  was  that 
the  bond  waa  invalid.    The  court  said: 

"But  we  prefer  to  place  our  judgment  up- 
on the  broader  ground  marked  out  by  the 
adjudications  of  this  court,  to  which  we 
have  referred.  Everyone  ia  presumed  to 
^  know  the  law.  Ignorance,  standing  alone, 
2  can  never  be  the  basis  of  a  legal  right.  If  a 
'  bond  ia  liable  to  the*objection  taken  in  this 
case  and  tba  parties  are  disaatiafled,  the 
objection  should  be  made  when  the  bond  ia 
presented  for  execution.  If  executed  under 
constraint,  the  aonatraint  will  destroy  it. 
But  where  it  is  voluntarily  entered  into 
and  the  principal  enjoys  the  bene  11  ta  which 
U  is  intended  to  secure  and  a  breach  occurs, 
it  is  then  too  late  to  raise  the  question  of 
ita  validity.  The  parties  are  eatopped  from 
■Tailing  themselves  of  such  a  defense.  In 
raoh  eases  there  is  neither  injustice  nor 
hardship  in  holding  that  the  contract  as 
made  is  the  measure  of  the  rights  of  the 
govMsment  and  of  the  liability  of  the  obli- 
gors." United  SUtes  v.  Hodson,  10  Wall. 
39S,  400,  19  L.  ed.  037,  040. 

It  was  applied  in  respect  of  a  stay  bond 
azeentod  onder  a  void  aet  of  legislation. 
"Not  to  apply  the  principle  of  estoppel  to 
Um  boad  fn  this  oaae  would,"  said  the 
«oiiT^  *%  wcsna  to  ni,  invoin  •  moalcary 


in  judicial  administraUon,  and  a  violation 
of  the  plainest  principles  of  reason  and 
justice."  Daniels  v.  Tearney,  102  U.  B. 
415,  422,  2S  L,  ed.  187,  ISO. 

Tlie  opinions  of  the  highest  courts  of 
the  states  are  full  of  applications  of  the 
rule  of  estoppel.  In  Plowman  v.  Hender- 
son, 69  Ala.  S50,  the  sureties  upon  the 
bond  of  an  administrator  were  not  per- 
mitted to  show  the  illegality  of  his  appoint- 
ment To  the  same  effect  i*  White  v. 
Weatherbee,  126  Mass.  460. 

The  sureties  upon  the  bond  of  a  eheriS 
were  held  estopped  to  deny  the  validity  of 
his  appointment  or  the  regularity  of  his 
bond.  Jones  v.  Oallatin  County,  78  Ey. 
401. 

In  People  t.  Norton,  0  N,  Y.  176,  the 
sureties  upon  the  bond  of  a  trustee  ap- 
pointed by  a  chancery  court  were  held 
estopped  to  deny  the  validity  of  the  order 
appointing  him. 

In  State  v.  Anderson,  16  Lea,  321,  335, 
and  United  States  v.  Maurice,  Z  Brock,  06, 
Fed.  Caa.  No.  16,747,  the  rule  is  recognized 
and  applied. 

The  queations  which  we  have  considered  " 

ose  upon'a  plea  which  set  out  the  prt^  • 
ceedings  in  the  case  in  which  the  bond 
been  taken,  and  averred  their  nullity 
for  want  of  Jurisdiclon.  Another  and  dia- 
tinet  defense  railed  upon  In  the  plea  was 
that,  after  the  proceeds  of  sale  had  come 
to  the  poaseasion  of  said  Wagjcaman,  Mat- 
tie  McC.  Hine,  one  of  the  beneficiaries  for 
whose  use  this  suit  is  prosecuted  by  the 
United  States,  had  agreed  with  the  said 
Waggaman  that  he  should  retain  in  his 
possession  and  for  his  own  purpoaea  the 
fund  aforesaid,  and  should  pay  to  her  inter- 
at  the  rate  of  5  per  cent  per  annum, 
quarterly.  That  this  agreement  was  acted 
upon  and  the  interest  so  paid  from  the  dat« 
of  the  receipt  of  the  proceeds,  in  ISSO,  to 
May  1,  1004,  and  that  the  agreement  waa 
without  the  knowledge  or  consent  of  tba 
surety.  There  was  a  demurrer  and  joinder 
ton  to  so  much  of  the  said  plea  aa  set 
out  and  relied  upon  the  nullity  of  the 
proceedings  under  wbieh  the  bond  had  been 
executed,  and  a  replication  and  iasue  upon 
the  plea,  relying  upon  any  alleged  agree- 
ment between  Waggaman,  the  principal, 
and  Mrs.  Hinc^  as  one  of  the  beneficiaries 
in  the  bond.  The  demurrer  was  overruled, 
and  complainants,  electing  to  stand  upon 
it,  declined  to  further  plead;  whereupon 
the  action  waa  dismissed.  From  this  judg- 
ment there  was  an  appeal  to  the  court  of 
appeals  of  the  District,  where  the  judg- 
ment waa  affirmed. 

So  mneh  of  the  plea  aa  sought  to  defend 
the  action  in  whole  or  in  part  In  eonaa- 
qnenoe  of  the  alleged  agTeement  brtww 


on.GOOgIC 


WIO. 


MCHARDSON  T.  McCHESNEY, 


Qie  prineipitl  in  tl)6  bond  ud  Mrs.  Hioe, 
without  the  oonBent  of  the  ■nrety,  remaini 
mt  Imuo  nndlBposed  of,  uid  ia  kooordinglf 
not  eoniiderad  by  hb. 

The  Judgment  of  the  Court  of  Appeals, 
M  far  u  it  determined  the  validity  of  the 
plea  aforesaid,  was  eironeoaB,  and  the 
■aie  ia  Tsreraed  and  remanded  with  direc- 
tion to  niBtain  the  demurrer,  and  remand 
the  ease  for  further  proeeediuga  not  in- 
eoneiatent  with  thia  opinion. 

Rereraed. 


CHARLES  RICHARDSON,  Plff.  In  Err., 


State  Cocbt— Moot 

1.  A  writ  of  error  to  review  a  decree  of  a 
atata  court  refuBinf;  to  require  a  itite  of- 
fleial,  when  certifying  the  names  of  nomi- 
nees for  CoQgrera  to  the  clerks  of  the  vari- 
ous county  courts,  to  proceed  under  the 
Kentucky  conjn^asionsl  apportionment  act 
of  April  IS,  1882,  rather  than  tinder  the 
act  of  March  12,  1898,  nhich  Is  attacked 
as  invalid,  muet  be  diBmissed  as  prescnt- 
ioK  a  moot  ease,  where  the  election  to  be 
a^eted  by  the  decree  has  long  since  been 
held,  and  the  person b  elected  have  been  ad- 
mitted to  their  respective  seats,  and  their 
meeeaBOTS  elected  according  to  the  same 
aeheme  of  ap  portion  men  t- 

[Bd.  Note.— For  othar  cbki.  mm  Appeal  and 
Error,  Cunt.  DIE-  I  lU! :    Dec  Dia.  |  T».*] 

Abatvueut  and  Revival  (|  45*)  — Tkb 

2.  The  erpiratior  of  the  term  of  oIBce  of 
a  atate  official,  and  the  i.iduction  of  hii 
eessor  into  office,  abates  a  suit  to  require 
him,  when  certifying  the  namea  of  nomi- 
nees for  Congrefls  to  the  clerks  of  the  vari- 
ous county  courts  to  proceed  under  a  speci- 
fied apportionment  act  rather  than  under 
a  later  one,  attacked  as  invalid,  there  being 
DO  statutory  authority  for  the  substitution 
of  his  suceesBor  in  a  suit  of  this  character. 

[Ed.  Not*.— For  other  ease*.  *••  Abstement 
Ud  ReTlval,  Curt.  DlB-  H  i:e-!Mi    Dso.  Dig.  I 

[No.  23.] 

Argued  October  31  and  November  1,  1010. 

Decided  November  28,  IBIO. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  Oreen  County,  in  that  state,  sustaining 
tlie  demurrer  to  and  dismiEsing  a  bill  to  re- 
fnlra  tlia  secretarj  af  the  commonwealth, 
when  certifying  the  namea  of  nominees  for 
Congrees  to  the  clerks  of  tlie  various 
OonniT  eonrts,  to  proceed  under  a  specified 
apportionment  act  rather  than  nnder  a  lat- 
ar  one,  attacked  as  invalid.  ■"■'--'  •  — 
want  of  Jmladlotion. 


B  same  ease  below,  lES  Ky.  S69,  12S 
Am.  St,  Rep.  200,  108  B.  W.  32S. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Holt,  George  Dn- 
Relle,  W.  C.  Halbert,  E.  L.  Worthington, 
and  W.  D.  Cochran  for  plaintiff  in  error. 

No  counsel  tor  defendants  In  error.  g 

*Mr.  Justice  ImrtAn  delivered  the  opla-  ' 
ion  of  the  court: 

Shortly  stated,  this  is  an  attack  upon  thv 
validity  of  the  Kentucky  act  of  March  12^ 
189S,  and  certain  amendments  thereto,  ap' 
portioning  the  state  into  eleven  congresaion" 
a1  districts.  Tb«  bill  allegea  that  the  dis- 
tricts do  not  conform  to  the  requirement 
of  the  acta  of  Congreas  apportioning  repr^ 
sentatives  among  the  states,  which  acta  ro- 
quire  that  such  districts  shall  be  of  contign- 
oue  territory,  "containing  aa  nearly  as  pras- 
ticable  an  equal  number  of  Inhflbitants." 
The  averments  of  the  bill  are  that  the  dis- 
tricts are  groMly  and  unnecessarily  unequal 

The  bill  was  filed  in  an  equity  court  of  the 
state.  A  demurrer,  as  not  Etating  a  case 
good  In  law,  was  sustained  and  the  bill  dis- 
misaed.  This  judgment  was  afSrmed  upon 
an  appeal  to  the  court  of  appeals  of  Ken- 
tucky. The  ground  upon  which  the  Kei»- 
tucl^  court  rested  its  judgment  waa,  is 
substance,  that  neither  the  Conatitutios 
of  the  United  States  nor  of  tha  state  con- 
tained any  provision  which  vested  in  the- 
court  any  authority  to  annul  an  apportion- 
ment of  the  state  into  districts  for  the  elec- 
tion of  Congressmen,  and  that  the  matter 
pertained  to  the  political  department  of  tli« 
government,  and  was  subject  onfy  to  the 
anpervising  control  of  the  Congress,  if  an^ 
such  power  of  supervision  existed  at  all. 

The  hill,  in  substance,  alleges  that  a  ecnr- 
gressioDal  election  in  each  of  the  elevcB 
congressional  districts  of  the  state  will  )w 
held  In  November,  1908.  That  under  tlw 
law  of  Kentucky  it  is  the  duty  of  the  de- 
fendant H.  V.  McChcsney,  as  secretary  of 
the  commonwealth,  or  his  successor  in  office 
at  the  time,  to  certify,  within  aixty  dayi 
prior  to  said  election,  the  names  of  then<«ii-  ^ 
nees  of  the  Republican  and  T>eroocratie  par-  * 
ties  for  members  of'Cougresa  in  each  dia-  • 
trict,  to  clerks  of  the  various  county  courts 
of  the  state,  and  the  duty  of  avcfa  clerks  to 
print  the  name  so  certified  upon  the  official 
ballots  to  be  used  in  said  eongresaional 
election. 

The  complainant's  interest  in  the  matter 
is  that  he  is  a  cltiKn  of  the  United  State* 
and  of  the  state  of  Kentucky,  and  equaliSed 
voter  and  resident  of  Hart  county,  one  of  the 
counties  of  said  state,  end  as  sndi  entitled 
to  vote  for  a  Congreasman  in  the  district 
to  which  that  county  la  lawfully  attached. 


*7or  oUwr  oaaes  ■••  •■ 


left  I  HI 
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Th«  Mt  of  the  general  ueeinbl;^  diTlding  the 
■taU  In  eoDgreeeionml  diitrleU  prior  to  the 
•ct  of  March  12,  1696,  waa  an  act  passed 
April  IS,  laSS.  Br  tbU  ut  of  1892  the 
eonntiei  of  Hart,  Qrean,  and  Taylor  formed 
part  of  thefonrthcongraaaionaldiitriet.  B; 
th*  met  of  March  IS,  189S,  and  acta  amend- 
atory, the  three  eountles  named  were  made 
part  of  the  eleTenth  diBtrlct,  and  certafn 
counties  were  taken  from  the  eleventh  and 
placed  In  other  districts. 

The  contention  ia  that,  the  act  of  1898 
and  its  amendments  being  void,  because  of 
gross  inequality  of  inhabitanta,  the  aforesaid 
■et  of  April  16,  1882,  ja  the  apportionment 
act  in  force,  and  that  the  approaching  elec- 
tion should  be  held  for  the  eletion  of  eleven 
members  of  Congrew  in  the  eleven  districts 
organized  b;>  the  act  of  1882,  and  not  in  the 
districts  aa  shaped  b;  the  later  Illegal  ar- 
rangement 

The  object  and  prayer  of  the  bill  ia  to 
require  the  defendant  E.  V.  KfeCbesney,  or 
hia  auccessor  in  office,  to  proceed  in  con- 
formity  with  the  apportionment  act  of  April 
IS,  1682,  by  certi^ng  the  names  of  party 
nominees  for  Congress  made  in  diatricta  or- 
ganized In  conformity  with  that  act,  and  to 
require  the  county  court  clerks,  who  are 
made  defendants,  to  print  only  the  names  of 
nominees  so  certified  upon  the  balloUi  for 
the  election  of  Congresamen  at  the  election 
N  to  he  held  in  November,  1908,  and  that  said 
S  MoChesney,  or  hia  auceeaaor,  be  restrained 
*  from  certifying,  or  tbs  defendant  clerks  from 
printing,  otherwise. 

Without  eonaidering  the  question  of  the 
authority  for  judicial  interference  in  respect 
to  a  congressional  apportionment  act,  we 
ars  of  opinion  that  thia  writ  of  error  must 
be  dismissed. 

The  matter  which  the  defendant  Me- 
Chesney,  as  secretary  of  the  commonwealth 
of  Kentucky,  is  to  he  prohibited  from  doing, 
relates  solely  to  an  election  to  be  held  in 
November,  1S08,  and  the  thing  which  he  is 
to  be  required  to  do  relates  only  to  the  same 
election.  The  election  to  be  affected  by  a  de- 
cree, according  to  the  prayer  of  the  bill,  haa 
long  since  been  held,  and  the  members  of 
Congress  were,  in  November,  1908,  elected 
under  the  apportionment  act  of  1900.  They 
were,  as  we  may  judicially  know,  admitted 
to  the  respective  aeate,  and,  as  we  ma; 
also  take  notice,  their  successors  have  been 
•leeted  according  to  the  same  scheme  of  ap- 
portionment. The  thing  sought  to  be  pre- 
Tsntsd  has  been  done,  and  cannot  be  undone 
by  any  judicial  action.  Under  such  circum- 
stances there  is  nothing  but  a  moot  case. 
HilU  T.  Qreen,  109  V.  S.  661,  40  L.  ed.  293, 
U  Bap.  Ct  Sep.  132;  Jonsa  v.  Montagus, 
U4  V.  a  147,  48  L.  ed.  913,  24  Bnp.  Ct  Sep. 


The  duty  of  the  court  is  limited  to  the  d»- 
dsion  of  actnal  pending  controversies,  and 
it  should  not  prononnoe  judgment  upon  ab- 
stract questions,  however  such  opinion 
might  inflncoet  future  action  in  like  circnm- 

Aside  from  this,  we  may  judicially  lake 
notice  that  the  defendant  H.V.  McCheaner  Is 
no  longer  secretary  of  the  commonwealth 
of  Kentucky,  bis  term  having  expired  and  a 
successor  having  been  inducted  into  office, 
who  has  not  been  aubitlhited  as  a  defendant 
to  this  suit 

Thia  is  not  a  suit  against  the  state  of 
Kentucky.  The  state  is  not  the  subject  of 
suit.  Nor  is  it  a  suit  against  the  secre- 
tary of  state  aa  one  of  a  eorporation  or  con- 
tinuing board,  "where  the  obligationa  sought  ^ 
to  be  enforced  devolve  upon  a  eorporation  • 
or  continuing  body,"  as^olnted  out  in  Unit-  • 
ed  States  ex  rel.  Bcmardin  v.  Butterwortb, 
169  U.  S.  eOO,  803,  42  L.  ed.  ST3,  874,  18 
Sup.  Ct  Rep.  441,  diatinguisbing  Leaven- 
worth County  V.  Sellew,  99  U.  B.  624,  26  L. 
ed.  333,  and  Thompson  v.  United  States,  103 
V.  S.  430,  Se  L.  ed.  521.  The  only  ground 
for  making  McCheaney  a  defendant  ia  to  en- 
join him  personally  from  doing  something 
which  he  may  not  lawfully  do,  and  to  re- 
quire him  personally  to  do  another  thing 
which  It  la  claimed  is  hia  legal  duty  to  do  as 
an  admin iatrative  act  requiring  no  discre- 
tion. If  he  disobey  the  mandate  or  injuno- 
tion  of  the  court  he  personally  would  be  in 
contempt.  He  only  can  be  rightly  made  to 
bear  the  costs  of  tbie  proceeding  If  the  com- 
plainant should  succeed,  and  he  only  could 
be  compelled  to  obey  the  decree  of  the  eonrt 
As  his  official  authority  has  terminated,  the 
case,  so  far  as  it  seeks  to  accomplish  the  ob- 
ject of  the  bill,  is  at  an  end,  there  being  no 
statute  providing  for  the  Bubstitution  of 
McChesn BJ's  successor  in  a  suit  of  this  char- 
acter. The  case  is  governed  by  United  States 
v.  Bontwell,  17  Wall.  604,  21  L.  ed.  721( 
United  States  ex  reL  Bemardin  v.  Butter- 
worth,  169  U.  S.  eoO,  42  L.  ed.  873,  18  Bup. 
Ct  Sep.  441,  and  Caledonian  Coal  Co.  t. 
Baker,  196  U.  S.  432,  441,  49  L.  ed.  640^ 
644,  26  Bup.  Ct  Rep.  376. 

Dismiss  the  writ  of  error. 


(21S  U.  S.  44Z.) 

W.  S.  HARLAN,  S.  E.  nuggina. 


C.  Hilton,  Appts., 


ROBERT  QALLAQHER  et  a).,  Appts., 
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HASLAN  V.  McQODRIN. 


HABKAfl  Cmrva  Vt  4*)— SuiutiiTUiK  fox 
Writ  or  Erbob. 

1.  A  writ  of  habftu  eorpna  escnot  be 
■•da  the  baaii  of  &  rerlair  of  a  judgment 
•f  &  eoart  of  competent  juriBdiction  where 
proceeding*  were  had  vin(i«r  «.  eonatitution- 
al  itatute  giving  the  oourt  authority  to  ox- 
■loine  into  the  charges  and  to  convict  or  ac- 
quit the  accused,  when  the  proceedings  ehon 
no  attempt  to  exert  the  jurisdiction  of  the 
court  in  excess  of  its  authoritv. 

[Bd.  NDle.-Por  other  caaea.  im  Habaaa  Car- 
pas,  Ctnt.  DIs.  I  4:    Dae.  Dig.  |  4.*] 

Hasiab  Cobpub  (I  d2*)— &COPK  or  Bivtcw 
— SviDcncK. 

2.  Upon  habeas  corpus  to  inquire  into  a 
detention  under  a  conviction  in  a  Federal 
drcuit  court,  alTinned  by  the  proper  cir- 
cuit court  of  appeals,  the  bill  of  exceptions 
CUiDot  be  examined  with  a  view  to  deter- 
■niDing  whether  there  w«j  an]r  teatimonj 
to  support  the  accusation. 

[Bd.  Nota,— Far  olbBr  ease*.  *M  Habaaa  Car- 
pni.  Cant.  Dlf.  I  til    Dec  Dl(.  I  •!.•] 

Courts  If  4 12" )— Fed  bra  l  Courts— Tebms. 

3.  The  r^ular  terms  of  the  Federal  dr- 
enit  court  for  the  northern  district  of  Flori- 
da, begun  reapecttvelj,  under  U.  S.  Rev. 
8Ut  S  eSB,  V.  S.  Comp.  gut.  1901,  p.  B31, 
at  TallahaBsee  on  the  tirat  Mond^  of  Feb- 
ruary, and  at  Peneacola  on  the  first  Mon- 
day in  March,  continue  tor  one  year  unless 
finally  adjourned  in  the  meantim<^  not- 
withstanding the  temporary  absence  of  the 
judge  from  one  term  while  holding  court  at 
the  other,  since,  under  S  012,  circuit  courts 
may  ba  held  at  the  same  time  in  different 
districts  of  the  same  circuit,  and,  under 
I  678,  if  neither  of  the  circuit  judges  b» 
present  to  open  and  adjourn  any  regular 
or  special  session,  either  of  them  may, 
l»T  written  order,  directed  alternatively  to 
the  marshal  and  the  cleric,  adjourn 
court  from  time  to  time,  as  the  .  .. 
may  require,  to  any  time  before  the  next 
FKular  term. 

[Bd.  Nola. — For  other  case*,  see  Courts,  Cent. 
DIs,   1  11M:D»C.   Die  I  Ul.*] 

Courts  (|  412*)— Fidebal  GouRn— Tkru 

4.  The  Pensacola  term  of  the  Federal  eir- 
euit  court  for  the  northern  district  of  Flori- 
da was  not  adjourned  for  the  term  while 
the  presiding  judge  was  absent,  holding 
court  at  Tallahassee,  or  was  out  of  the 
•tAte,  where  there  was  an  attempt,  at  li 
to  keep  the  court  open  pending  the  absence 
of  the  judge  by  adjournments  from  day  to 
day,  entered  by  the  clerk  upon  the  minutes, 
pursuant  to  a  court  rule. 

(Ed.  Note.— For  other  caifa.  se*  Conrta,  Cent. 
Die  I  IIM:    Dee.  Die  |  111.*] 

Habkab  CoBFua  (I  27*)— Grottitdb  roR  Bx- 

Lm^IUPANELINO    GBAI4D  JUBI. 

B.  The  objection  that  the  order  for  the 
Impaneling  of  the  grand  jury  was  made  by 
a  judge  of  a  Federal  circuit  court,  who, 
•Itnough  within  his  circuit,  was  not  with- 
in the  district  where  the  court  was  located 
when  the  trial  was  had,  cannot  be  raised  by 
bab<tas  eorpus- 

tBd.  Note. — Far  otber  caeen,  w  Habaaa  Car- 
mis,  Caot  Dl(.  g  Xt:    Dec.  Dig.  |  27.'] 


•Forot 


M  *••  same  topic  A  1  Ki 


HaBCAO  CoBFOB  (I  80*)— CteOOHM  FOB  Bb- 

lAKr—lsuianaan. 

d.  Ad  objection  that  the  indictment  was 
not  properly  presented  by  the  grand  jury, 
based  on  testimony  that,  after  the  presen- 
tation of  the  original  indictment,  the  grand 
jury  were  informed  by  the  diatrict  attor- 
ney that  the  indictment  needed  amendment 
in  some  particulars,  that  this  amendment 
was  read  over  in  the  presence  of  the  ^and 
jury,  and  was  Incorporated  into  an  indict- 
ment, which  was  regularly  returned  to 
court,  where  it  waa  produced  with  the  eon- 
sent  of  all  the  grand  Jurors,  if  ever  avail- 
able, cannot  b«  first  raised  on  habeas  cor- 
pus after  conviction. 

[Ed.  Nats.— For  other  caHS.  see  Habeas  Cor- 
Dua,  Cant  Dig.  f  K ;    Dec.  Dig.  |  10. •] 

Baseab  Corpus  (|  29*) — Grounds  fob  Kb- 
LiM^lNVAUDiTT  or  Sentence. 
7.  The  objection  that  the  ori^nal  sen- 
tence, before  modification  on  motion  of  the 
government's  counsel,  exceeded  the  authori- 
ty of  the  court,  in  that  It  required  serriea 
at  hard  labor.  Is  not  available  on  habeu 
corpus,  since,  at  moat,  only  that  part  of  tliB 
sentence  in  excess  of  the  law  is  void. 


of  Florida  to  review  a  decree  refuaing  ra- 
lief  by  habeaa  corpus  to  persons  convicted 
of  violating  tbe  Federal  atatntes  against 
peonage.    Affirmed. 

See  same  case  below,  180  Fed.  119. 

The  facta  are  stated  in  tbe  opinion. 

Messrs.  Wllllnm  W.  Flonrnoy  and  J. 
F.    S tailings    for    appellants. 

Assistant  Attorney  General  Harr  tor  ap- 
pellee. t» 

•  Mr.  Justice  Day  delivered  the  opinion  of  ■ 
the  court: 

Theae  appeals  are  from  Judgments  ren- 
dered In  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Florida, 
discharging  a  writ  of  habeas  corpus,  and  ro- 
manding  the  priaoners  to  the  custody  of  tha 
United  States  marshal. 

Tbe  petitionera  in  the  original  habeas  oor* 
pus  proceedings,  appellanta  here,  were  oon- 
victed  in  the  United  Btatea  circuit  oourt  for 
the  northern  district  of  Florida  of  conspir- 
ing to  hold,  arrest,  and  return  one  RudoI[rfi  ^ 
Lanninger  to  a  condition  of  peonace,  in  vio-  J 
lation  of  9  S440*of  the  Revised  Statutes  of  • 
the  United  States  (U.  B.  Comp.  Stat.  1901, 
p.   3flT0).     TIse  offense  of   returning  to   a 
condition  of  peonage  is  defined  b}-  S  S5S6  of 
the  Revised  Statutes,  U.  8.  Comp.  Stat 

>ac.  *  Am.  Digs.  IM7  to  date.  A  Rep'r  IndeiM 
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IMl*  p.  S7U.  Fatltloiun  ware  MntencAd 
to  IrapriKmnent  for  dlffarant  terma  uid  to 
pay  peennisry  fines. 

The  record  discloses  that  the  origins,!  cases 
in  which  appelUnta  were  convicted  sjid  sen- 
tenced wer«  taken  to  the  circuit  court  of  ap- 
peals for  the  fifth  circuit  upon  writs  of  er- 
ror, and  the  Judgmenta  of  conviction  af- 
firmed. Afterwards  petitions  for  writs  of 
eertiorari  to  bring  the  cases  to  this  court 
Iroin  the  circuit  court  of  appeals  were  de- 
nied in  this  oonrt  (214  U.  B.  S19,  S3  L.  ed. 
10SS,2SSup.  Ct.  Rep.  TOO).  Thereafter,  the 
prlaoners,  iieliig  in  the  custody  of  tlie  Unit- 
ed States  Marshal  under  the  Bentences  im- 
posed, filed  their  petitions  for  writs  of  ha- 
beas corpus,  and,  the  cases  being  heard  in 
the  circuit  court  of  the  United  Statea,  a 
Judgment  was  entered  dismlaaing  the  writa. 
IBO  Fed.  119.  The  cases  were  then  brought 
here  bj  appeal. 

From  thia  statement  it  will  appear  that 
Hie  appellants  were  convicted  in  a  court  of 
competent  Jurisdiction  of  the  alleged  offense 
charged  in  the  indictment;  that  a  trial  was 
had  before  a  court  and  Jury,  which  waa 
reviewed  by  proper  proceedings  In  error  in 
the  circuit  court  of  appeals  for  the  fifth  cir- 
cuit, and  that  this  court  declined  to  grant  a 
writ  of  certiorari  to  review  the  judgment  of 
tbs  latter  court. 

The  cases  have  been  earnestly  and  elabo- 
rately argued  here  by  counsel  for  ap[>e  Hants, 
upon  the  theory  that,  in  a  proceeding  of 
this  character,  the  court  may  inquire  into 
the  facts  put  in  evidence  at  the  trial,  at 
least,  so  far  as  is  necessary  to  determine 
whether  there  waa  any  inculpating  testi- 
mony, and  (or  that  purpose  may  examine 
the  bill  of  exceptions,  which  it  appended  to 
the  petition,  and  which  was  originally  tak- 
en for  the  purpose  of  bringing  the  volumi- 
Kona  testimony  in  the  cases  into  the  record 

uj  in  order  that  a  review  might  be  had  by  the 

^  appellate  court. 

*  *It  ia  eontoided  that  an  examinatioD  of  the 
bill  of  exceptions  will  disclose  that  the  al- 
leged conspiracy  was  not  formed  in  the 
northern  district  of  Florida,  as  laid  in  the 
indictment;  that  there  is  a  total  lack  of  evi- 
dence to  connect  the  petitioners  n-ith  any 
such  conspiracy;  that  the  petitioners  (nota- 
bly the  petitioner  Harlan)  are  not  shown 
by  any  competent  testimony  to  have  been 
ooncerned  in  any  overt  act  tor  the  carrying 
out  of  the  alleged  conspiracy;  that  it  is  not 
shown  that  there  is  any  condition  of  peona;;e 
in  which  Lanninger  had  been  detained,  nnd 
to  which  he  could  be  returned,  in  violation 
of  9  SE26  of  the  Revised  Stetutes  of  the 
United  States.  Id  other  words,  in  this  fea- 
ture of  the  case  this  court  is  asked  to  re- 
view the  testimony  adduced  at  the  trial,  with 
k  Ti««  to  determining  the  lack  of  avideiHW 


in  tlM  reeoid  to  mpporl  tta  Tvrdiet  aai 

judgment,  atthongh  sudi  matters  were  prop- 
erly reviewable,  and  were  in  fact  reviewed, 
in  the  error  proceedings  already  referred  t«. 

It  is  the  settled  doctrine  of  this  court, 
often  afflrmsd,  that  the  writ  of  habeas  cor- 
pus cajinot  be  used  for  the  pnrpose  of  pro- 
ceedings in  error,  and  that  the  jurisdiction 
under  that  writ  is  confined  to  an  examina- 
tion of  the  record,  with  a  view  to  determin- 
ing whether  the  person  restrained  of  his 
liber^  1*  detained  without  authority  of  law. 
Gonzales  v.  Cunningham,  164  U.  8.  «I2,  C21, 
41  L.  ed.  972,  876,  17  Sup.  Ct  Rep.  182; 
Be  Schneider,  14S  U.  6.  102,  37  L.  ed.  400, 
13  Sup.  Ct.  Itep.  572;  Whitney  v.  Dick,  202 
U.  5.  132,  136,  GO  L.  ed.  963,  664,  SO  Sup. 
Ct  Rep.  684;  Toy  Toy  v.  Hopkins,  212  U.  8. 
642,  64S,  63  L.  ed.  044,  046,  29  Sup.  Ct 
Rep.  410;  Re  Wilson,  140  U.  B.  6TS,  582, 
35  L.  ed.  613,  Slfl,  11  Sup.  a.  Rep.  870. 

But  it  is  contended  that  two  recent  cases 
in  this  court  are  authority  for  the  proposi- 
tion that,  in  a  collateral  attack  by  a  habeaa 
corpus  proceeding,  while  the  weight  of  testi- 
mony cannot  be  examined  Inte,  the  record 
may  be  investigated  with  a  view  of  deter- 
mining whether  there  is  any  testimony  to 
support  the  accusation;  and  where  there  ia 
an  entire  lack  of  evidence,  the  court  may  a 
order  a  discharge,  and  language  to  this  ef-  ^ 
feet  is  referred  to  in  the'opinion  in  Hyde  t.  * 
Bhine,  199  U.  B.  84,  60  L.  ed.  07,  26  Sup.  Ct 
Rep.  764,  wherein  the  learned  justice,  de- 
livering the  opinion  of  the  court,  said;  "In 
the  Federal  courts,  however,  it  is  well  set- 
tled that  upon  habeas  corpus  ths  court  will 
not  weigh  the  evidence,  although,  if  there 
is  an  entire  lack  of  evidcnee  to  support  the 
accusation,  ths  court  may  order  his  dis- 

That  case  was  a  proceeding  in  habeas  cor- 
pus to  attacic  the  validity  of  an  order  inads 
under  )  1014  of  the  Revised  Statutea  of  the 
United  SUtaa  (U.  S.  Comp.  SUt  1901, 
p.  716),  for  the  removal  of  the  petitioner 
from  the  sUte  of  California  to  the  Distrlet 
of  Columbia  for  trial  upon  an  indictment 
found  in  the  District.  Ut  that  case  it  was 
contended  that,  inasmuch  as  S  1014  requires 
proceedings  for  the  removal  of  persons  from 
one  district  to  another  to  be  agreeable  to 
the  usual  mode  of  process  against  def^d- 
ante  in  such  state,  and  as  in  the  state  of 
California,  where  the  prisoner  was  arrested, 
the  supreme  court  had  held  that  the  qu«a- 
tion  of  probable  cause  of  the  prisoner's  guilt 
might  be  considered  upon  the  writ  of  ha- 
beas corpus,  it  tieccaaarily  followed  that 
such  should  be  the  course  of  procedura  in 
the  Federal  oourte.  In  answer  to  this  eoB- 
tention,  the  language  above  quoted  was  used. 
In  so  stating,  the  learned  judge,  speaking 
for  the  court,  waa  but   affiroiing  the  mla 
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well  BaUbliahed  under  %  1014,  that  there 
muBt  be  Mma  testlmonj  before  the  commis- 
aioner  to  support  tbe  accusation  in  orrter  to 
U-j  the  b«BlB  for  an  order  of  removal,  other- 
wise the  accused  oould  be  dischariiieii  upon 
faabow  corpm,  although  the  oonrt  would  not 
weigh  the  evidence  where  the  record  showi 
that  some  erldence  wm  taken.  Tbii  was  the 
construction  of  9  1014  in  Qreene  v,  Henkel, 
163  U.  S.  249,  261, 48  L.  ed.  177, 189,  22  Sup. 
■Ct  Rep.  218.  In  Greene  v,  Henkel,  Mr.  Jus- 
tiee  Peckham,  speaking  for  the  court,said: 
''There  miut  be  some  eompet«at  avidenoe  to 
■how  that  an  offense  has  been  committed 
OTW  which  the  eonrt  in  the  other  district 
had  jnrisdiction,  and  that  the  defendant  is 
(.  the  indiTidual  named  in  the  charge,  and 
j  that  there  ia  probable  cause  for  bellering 
*  him  guilty  of  the'offenae  chargied."  Tn  the 
eaae  of  ^da  v.  Bhine  the  Jiutica  was  but  de- 
claring the  rule  already  recognized  and  en- 
iDTced  under  1 1014  of  the  Rerised  Statutca. 
Bo,  in  the  other  case  relisd  upon,  Tinsley 
t.  Treat,  20S  U.  B.  20,  SI  L.  ed.  839,  27  Sap. 
€t  Rep.  430,  It  waa  held,  under  the  droum- 
ataneea  shown,  that  a  prisoner  would  be  re- 
leased upon  habeas  corpus  wfaera  the  pro- 
-•eedings  were  under  S  1014  of  the  Rarlsed 
Statutes.  It  was  held  that  while  an  in- 
dictment constitntes  prima  facie  evidence  of 
-the  offense^  when  the  defendant  offered  to 
show  that  no  offense  had  been  committed 
-triable  In  the  district  to  which  removal  was 
■ought,  the  exclusion  of  such  evidence  was 
not  mere  error,  but  a  denial  of  a  right  s»- 
•cured  Tinder  the  Federal  Conatitution  to  be 
tried  in  the  state  and  district  where  the  al- 
leged offense  was  committed,  and  therefore 
iwienable  under  habeas  corpus  proceedings. 
Neither  Hjde  v.  Shine  nor  Tinsley  v.  Treat 
&  authority  for  the  proposition  that  a  writ 
•el  habeas  corpus  con  be  made  the  basis  of  a 
review  of  the  judgment  of  a  court  of  com- 
petent jurisdiction,  where  proceedings  were 
had  under  a  constitutional  statute  giving 
-the  court  authority  to  examine  into  the 
charges,  and  to  convict  or  acquit  the  oc- 
eased,  when  the  proceeding*  show  no  at- 
tempt to  exert  the  juriailiction  of  the  court 
in  exeeaa  of  Its  authority. 

The  learned  counsel  for  appellanta  rely 
upon  a  number  of  eases  which  are  said  to 
warrant  the  court  in  habeas  corpus  proceed- 
ings in  exatniitin^  the  bill  of  exceptions  with 
a  view  to  determining  such  matters  as  are 
herein  presented.  But  an  examination  of 
these  cases  will  show  that  where  collateral 
attacks  have  been  sustained  through  the 
aiedlnm  of  a  writ  of  habeas  corpus,  the 
grounds  were  auch  aa  attacked  the  validity 
of  the  Judgments,  and  the  objections  sus- 
Iftfiwd  wars  aoeh  as  rendered  the  judgment 
-*ot  nwraly  MToneons,  but  void.  In  Ex 
9vto  iMiga,  19  WftU.  16S,  £1  L.  ad.  ST2, 


the  court  undertook  to  Impose  a  seoond  puU'  m 
ishment  where  it  hod  already  exhausted  Its  3 
power  in  ■imposing  ona  of  the  altemotin* 
penalties  allowed  hy  taw.  In  Be  Snow,  120 
U.  8.  &T4,  SO  L.  ad.  868,  T  Sup.  Ct  Bep.  SBS, 
the  raeord  disclosed  that  It  wa«  sought 
to  impose  a  second  punishment  for  the 
same  offense.  In  'Bx  parte  Bain,  121  U.  S. 
-  '0  L.  ed.  840,  7  Sup.  Ct  Bep.  781,  6  Am. 
Grim.  Bep.  122,  it  was  held  that  the  court 
was  without  power  to  order  an  amendment 
of  the  indictment  withont  a  suhmisaion  of 
case  to  the  grand  jury,  and  that  subse- 
quent proceedings  upon  an  indictment  thus 
changed  were  without  juriadiction.  In  Be 
Kielsen,  131  U.  8.  176,  33  L.  ed.  118,  0 
Bup.  Ct  Bep.  872,  It  was  held  that  the  court 
exceeded  its  authority  In  undertaking  to 
pais  the  particular  sentence  impowd.  We 
find  nothing  In  these  cases  to  conflict  with 
the  well-eatablished  rule  in  this  court  that 
the  writ  of  habeas  corpus  cannot  be  made 
to  perforta  the  office  of  a  writ  of  error. 

If  Buch  would  be  its  effect,  then  this  court 
could  readily  be  converted  Into  an  appellate 
court  In  criminal  proceedings, — a  jurisdle- 
tlon  denied  to  it  by  the  statute.  No  at- 
tack can  be  successfully  made  upon  the  right 
and  authority  of  the  circuit  court  of  the 
United  8tatea  to  take  jurisdiction  of  the 
offense  charged  in  tiie  indictment  No  ob- 
jection is  made  to  the  constitutionality  of 
the  statute,  or  the  right  and  authority  ol 
the  court  to  consider  and  determine  the 
guilt  or  innocence  of  the  accused,  and  for 
that  purpose  to  weigh  and  determine  the  af- 
fect of  tiie  testimony  offered.  The  conten- 
tion is  that,  in  the  respeeta  pointed  out,  th* 
testimony  wholly  fails  to  support  the 
charge.  The  attack  is  thus  not  upon  the 
jurisdiction  and  authority  of  the  court  to 
proceed  to  investigate  and  determine  the 
truth  of  the  charge,  but  upon  the  sufficiency 
of  the  evidence  to  show  the  guilt  of  the  a«> 
cused.  This  has  never  been  held  to  be  with- 
in the  province  of  a  writ  of  habeas  corpus. 
Upon  habeas  corpus  the  court  examines  only 
the  power  and  authority  of  the  court  to  aat, 
not  the  correctness  of  its  conclusions.  See, 
among  other  eases  In  this  court,  Bx  parte 
Kearney,  7  Wheat  38,  B  L.  ed.  391 ;  Ex  parte 
Terry,  12S  U.  8.  289,  308,  32  L.  ed.  40S,  409, 
9  Bup.  Ct.  Bep.  77;  Davis  v.  Beason,  1>3 
U.  8.  333,  33  L.  ed.  fl37,  10  Sup.  Ct.  Rep.  j 
299,  6  Am.  Crim.  Bep.  99;*  Ex  parte  Parks,  • 
03  U.  S.  IS,  22,  23.  23  h.  ed.  787-789| 
Kaiio  V.  Henrr,  211  U.  S.  146,  148,  63  I*  ed. 
125,  128,  29  Sup.  Ct  Bep.  41. 

We  will  proceed,  then,  to  examine  such  of 
the  objections  as  go  to  the  authority  of  th« 
-t  to  try  and  sentence  the  accused.  It  is 
Insisted  that  the  trial  In  the  rircult  court  «f 
the  United  BUtes  at  Pansaoola,  Florida,  wM 
without  JnriMlieUon,  beoauas  the  trial  losfc 
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pkn  vim  the  ooart  hmd  no  Uwful  »athorl- 
t7  to  ait,  as  H  was  not  held  st  niif  legal  term 
di  ooort.  It  ii  eontanded  that  tha  right  to 
bold  a  terni  at  Penaacola  beoauae  of  the  pro- 
eeedinga  diaeloaed  in  the  record  had  anded 
before  the  accuaed  were  tried  at  the  aeaaion 
be^nning  in  November,  1900.  It  appears 
that  the  regular  term  of  oourt  at  FenaacoU 
commenced  on  March  3,  1906,  continued  in 
•easioo  until  Mfty  IS,  1S08.  The  clerk  of  the 
court  testified  that  the  court  was  in  aeuion 
in  Tallahasiee,  held  by  the  lame  judge  as 
held  the  court  at  Pensacola,  on  May  13,  It, 
IE,  and  16,  1906.  It  appears  that  the  clerk 
waa  in  th«  habit  of  using  a  rubber  stamp 
for  the  purpoae  of  evidencing  the  adjourn- 
ments  of  the  eourt,  sod  alio  the  adjourn- 
tnents  from  day  to  day  when  the  court  was 
not  present.  These  adjoummenta  appear  to 
have  been  in  accordance  with  a  nile  of  the 
court  which  provides  that,  during  the  tem- 
porary absence  of  the  judge,  the  court  shall 
b«  deemed  open  daily  at  each  of  the  elerk'i 
ofllcei  in  the  district  for  the  transaction  of 
busineta  on  the  equity  aide  of  the  court,  and 
ftlso  for  the  filing  of  papers,  and  the  trans- 
aetion  of  buainess  of  a  general  character  in 
court,  and  the  clerk  shall  be  present,  in  per- 
■OD  or  by  deputy,  and  the  record  of  the  aame 
shkll  be  entered  upon  the  minutea  of  the 
court. 

Such  adjoummenta  were  had  from  June 
<l,  1006,  the  last  day  the  judge  waa  present 
»t  Pensacola,  until  he  returned  to  the  cir- 
euit  ooart  tor  the  northern  district  of  Flori- 
da In  November,  1S06,  subsequent  to  which 
9  time  the  indictment,  trial,  and  conviction 
f  of  the  appellants  took  place.  The  argument 
*  of  the  appellanta  comes  to  this,— 'that  as 
Ihsrs  was  no  legal  adjournment  of  the  term 
at  Pensacola  to  a  day  certain  when  the  court 
proceeded  to  hold  the  term  at  Tallahaaaee, 
there  waa  no  legal  authority  to  resume  the 
sitting  of  the  court  at  Penaseola  in  Novem- 
ber, and  consequently  there  was  no  l^al 
term  of  the  eourt  at  which  the  proceeding 
resulting  in  the  conviction  of  the  accused 
could  bs  had. 

But  we  cannot  agree  to  this  contention. 
The  statutes  of  the  United  States  provide 
tor  two  terras  of  the  United  States  circuit 
eourt  for  the  northern  district  of  Florida, 
the  one  beginning  on  the  first  Monday  of 
February,  at  Tallahassee,  the  other  the  first 
Monday  in  March,  at  Pensacola,  U.  S.  Rev. 
Btat  g  608,  U.  S.  Comp.  Stat  1901,  p.  031. 
Section  012  of  the  Revised  SUtutea  (U.  S. 
Comp.  Stat  1001,  p.  494)  provides  that  the 
circuit  courts  of  the  United  States  can  be 
held  at  the  same  time  in  different  districts 
of  the  same  circuit  Section  672  (U.  S. 
Comp.  Stat  1901,  p.  646)  provides  that  if 
neither  of  the  judges  of  the  circuit  eourt  Im 
present  to  opoi  and  kdjotini  «uy  regular  or 


adjourned  spedal  session,  eitber  of  them 
may,  by  a  written  order,  directed  altoiiMt- 
tively  to  the  marahal,  and,  in  his  a.' 
the  clerk,  adjourn  the  court  fro 
time,  as  the  case  may  require,  to  any 
time  before  the  next  regular  term.  We 
think  the  purpose  of  the  Ian  was  to  provide 
for  statutory  terms  of  court  for  the  northern 
district  of  Florida,  beginning  on  the  llrat 
Kfondsy  of  February  and  March,  respective- 
ly, which  term  should  continue  until  the 
beginning  of  the  neit  term,  unless  Unally  ad- 
journed in  the  meantime.  Such  is  the  gen- 
eral and  recognized  practice  in  the  circuit 
courts  of  the  United  States.  East  Tennessee 
Iron  t  Coal  Co.  v.  Wiggin,  15  C.  C.  A-  610, 
37  U.  S.  App.  129,  68  Fed.  446. 

There  was  certainly  no  adjournment  of 
the  court  for  the  term  when  the  judge  was 
absent,  holding  court  at  Tallahassee,  or  was 
out  of  the  state.  There  was  an  attempt,  at 
least,  to  keep  the  court  open  pending  thre 
ahaence  of  the  presiding  judge  by  the  ad-  m 
jouriiments  in  puriuance  of  rule  13.  5 

*  Nor  do  we  And  anything  in  the  objections 
made  ta  the  manner  in  which  the  record  of 
the  sessions  was  kept,  which  tt  is  unneces- 
sary to  examine  in  further  detail,  it  being 
auffleient  to  say  that  we  think  the  court 
that  sat  In  November,  1906,  was  legally  In 
session,  with  authority  to  proceed  against 
the  accused. 

It  ia  next  ohjectod  that  the  order  for  the 
impaneling  of  the  grand  jury  was  made  by 
a  judge  of  the  circuit  court  for  the  flftii 
circuit,  who,  although  within  hie  circuity 
was  not  within  the  district  where  the  court 
was  located  when  the  trial  was  had.  If 
there  were  otherwise  merit  in  this  objection, 
it  certainly  could  not  be  made  on  habeaa 
oorpuB.  Such  objections  must  bs  made  t^ 
proper  pleas  filed  in  the  eourt  of  origi* 
nal  jurisdiction.  Kalio  v.  Henry,  211  U.  S. 
J46, 140,  03  U  ed.  126, 126,  S9  Sup.  Ct  Rep. 

41. 

It  is  contended  that  competent  testimony 
was  adduced  to  show  that  the  indictments  . 
were  not  properly  presented  by  the  grand 
jury,  in  that  the  one  under  which  the  ae- 
cused  waa  tried  was  not  regularly  found 
by  the  grand  jury  nor  voted  upon  by  them. 
Testimony  was  introduced  to  the  efTect  that, 
after  the  presentation  of  the  original  in- 
dictment, the  grand  jury  were  informed  by 
the  district  attorney  that  the  indictment 
needed  amendment  in  some  particular,  thia 
amendment  was  read  over  in  the  presenee 
of  the  grand  jury,  waa  inaorporated  Into  aa 
indictment,  the  indictment  was  r^ularly  re- 
turned into  court,  where  It  waa  produoed 
with  the  oonsent  of  all  the  grand  jurors. 
No  objection  waa  taken  at  the  trial  to  the 
indictment  for  this  reason,  and  upon  proper 
pleas  a  trial  and  conviction  were  hadj  oar- 
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teinly  U)  objection  of  that  kind,  !f  ever 
RTulable,  cannot  be  mede  for  the  flret  time 
In  a   habeae  corpus  proce^ing. 

It  waa  objected  in  the  court  below  that 
the  original  sentence  exceeded  the  authorltj 
of  the  court,  In  that  It  required  service  at 
hard  lalrar.  Upon  motion  of  the  gorem- 
B  menf  ■  eonnsei,  that  much  of  the  aentcnoe 
■  was  ■tricken*oat.  There  is  no  eonUntion 
flwt  hard  labor  baa  been,  or  will  be,  im- 
posed upon  the  appellanU,  and,  at  most, 
only  that  part  of  th«  sentence  in  excess  of 
tiie  Uw  will  he  Toid.  United  States  t. 
PridgMn,  IS3  U.  S.  48,  38  L.  ed.  S31,  14 
8np.  Ct  Bop.  746. 

We  And  no  error  fn  the  judgments  of  the 
Circuit  Court  in  refuiing  to  relaase  the  peti- 
tioners upon  the  wHta  of  habeas  eorpus,  and 
ttw  same  will  be  alfirmsd. 


GouKTB  (I  8M*)— UitiTED  Statks  Sdfbbue 
GOCFBV— EiBBOB  TO  StaTi  Coubt— Fedebal 
Quxsnon— liTEi*  am  Vessel  Bdildiito 
FOB  UinnD  Staixb. 

1.  Claims  by  the  United  States,  in  pro- 
easdinga  under  the  supply  lieu  law  ol  a 
state,  to  estobliah  the  rights  of  creditors 
furnishing  supplies  for  the  constTuction  of 
TcsseU  building  for  the  United  States,  that 
tinder  the  con&aot  for  the  construction  of 
one  of  the  vessels  the  title  vested  In  the 
government  as  fast  aa  paid  for;  that  a  lien 
was  reserved  to  the  government  under  the 
eontracts  for  building  the  other  vessels, 
■uperior  to  the  claim  of  the  supply  Hen 
eredit<ira  under  the  state  law;  tliat  the 
right  of  the  government  to  Its  superior 
claims  could  not  be  affected  by,  and  was  not 
subject  to,  such  law;  and  that  the  state  had 
no  power  to  retard,  Impede,  or  control  the 
operation  of  the  Federal  government  in 
making  and  carryins  out  such  contracts, — 
are  aasertions  of  rights  and  immunities,  the 
creation  of  Federal  authority,  which,  when 
denied  by  a  state  court,  present  a  case  un- 
der U.  8.  Hgv.  SUt.  g  709,  U.  S.  Comp. 
SUt  1901,  p.  675.  for  a  writ  of  error  from 
the  Federal  Supreme  Court. 

eA.  Nets. — For  othsr  ewe*,  see  Conrta,  CeoL 
II  IMI-IDTI;    Dec  DIk-  I  3M.*] 

UniTED  Statko  (I  58%,  New,  vol.  10,  Kej 
No.  Seriea)— Stipulatiohb  tob  Release 

or  PBOyKKTT. 

2.  A  stipulation  exeent«d  by  the  United 
States  district  attorney  on  behalf  of  the 
government,  conformably  to  U.  S.  Rev.  Stat. 
Is  3753,  3754,  U.  S.  Comp.  Stat  1001, 
p.  2S30,  with  a  view  to  obtaining  posBrasJon 
of  vessels  building  for  the  United  States, 
which  wera  in  the  hands  of  a  receiver  ap- 
pointed in  proceedings  under  a  state  sup- 

•Tot  othar  cues  *••  same  tuple  A  %  inntSBS  In 
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ply  lien  law,  does  not  deprive  the  United 
States  of  any  right  which  It  bad  to  assert 
claims  to  priority  under  the  building  eon- 
tracts  or  rights  existing  by  reason  of  the 
sovereignty  of  the  United  States,  since  the 
evident  purpose  of  these  section  a  is  that 
neither  the  United  States  nor  the  claim- 
ants to  the  property  shall  lose  any  rights 
because  of  the  release  under  the  stipulation, 
but  the  rights  of  the  parties  shall  con- 
tinue to  be  such  as  they  were  before  the 
change  of  posses  gion. 

SmpFiRQ  (1  18*)— Tesskl  BiTiLDiifa  ron 
United  STATES-'PASsino  or  Tiiix— Ap- 
FLicATiov  op  State  Luh  Law. 

3.  A  dredge  building  for  the  Federal  gov- 
ernment became,  as  fast  as  paid  for,  the 
property  of  the  government,  so  as  not  to  be 
subject  to  seizure  or  encumbrance  under 
state  lien  laws,  where  the  ownership  clause 
of  the  building  contract  provided  that  parts 
paid  for  were  to  become  the  sole  property 
of  the  United  Statea,  and  required  insur- 
ance to  be  effected  by  the  eontraetor  on  he- 
half  of  the  government  to  at  least  the 
amount  of  each  partial  payment,  notwith- 
standing other  provisions  in  the  contract, 
which  save  tha  government  the  right  to  re- 
ject defective  work  or  material,  or  even  the 
entire  dredge,  if,  upon  trial  and  before  Onal 
acceptance,  it  proved  defective,  and  to  com- 
plete the  vessel  in  the  event  of  the  annul- 
ment of  the  contract,  and  required  a  bond 
Id  the  sum  of  860,000  for  the  faithful  per- 
formance of  the  contract,  and  made  the 
contractor  responsible  for  the  payment  of 
all  liabilities  for  labor  and  material  in- 
curred in  the  prosecution  of  the  work. 

[Xd.  Note,— For  other  eatee.  see  Sblpplna. 
Cent  Dlf.    II  SO,  Bli    Deo.  Dig.  I  M.']         '^'^ 

Uhited  States  <|  BS^.  New,  voL  10,  Key 
No.  Series)— Imtebveittion  im  Pbooeed- 
raos  Ukdeb  Statb  Lien  Laws. 

4.  Here  is  no  room  for  the  application 
of  the  doctrine  governing  cases  where  the 
United  Statea  claims  an  interest  in  property 
lawfully  in  posseselon  of  the  court  which 
Is  administering  it, — as  in  equity  or  In 
admiralty, — and  the  government  intervenes 
to  protect  its  interest  therein,  that  ita 
rights  must  be  adjudicated  in  recognition 
of  rights  and  demands  of  others  interested 
in  the  same  property,  where  a  vessel,  build- 
ing for  the  United  States,  in  the  bands  of  a 
receiver  appointed  under  the  state  supply 
lien  law,  has  been  released  to  the  United 
States  under  a  stipulation  which  fully  pro- 
tects the  rights  of  the  United  States,  which 
claims  the  exclusive  right  and  title  to  the 
veaael  aa  far  as  the  parts  were  completed 
and  paid  for. 

Uhitbd  Staixb  <|  76')— Fbioritt  as  Gred- 
itob— Lieu  fob  Pabtial  Patuentb  ok 
Vessel  BciLciiro  fob  Qovbbnuent. 

5.  The  lien  of  the  Federal  government  for 

Sartial  payments,  reserved  in  a  contract 
yr  the  construction  of  a  revenue  gutter, 
in  accordance  with  the  joint  resolution  of 
Cmgress  of  May  S,  1894  (23  Stak  at  L. 
682,  GS3),i  wbicb  merely  directs  how  oqb- 
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tr*cts  thereafter  made  ih»ll  prorlde  with 
reference  to  lieoB  upon  such  veesela,  ii  one 
oreiited  only  bj  the  tenns  of  the  eontraet, 
ftnd  i*  not  ui  eipreu  at&tutory  hen  b; 
authority  of  the  United  Stfttea,  which  would 
be  Buperior  to  asy  asserted  right*  under 
the  lien  laws  of  a  state. 


[Ed.  Nate,— For  othar  cues,  > 
Cent.  DlK-  I  »:    D«.  Dig.  |  76.' 


UFiTEr*  STiTM  (I  76*)— PBioRnr  as  Cbkd- 

ITOB— LlER    FOB    PaBTIAL    PATHEMTB    OK 
VBBSEL  BCILDIRO  YOa   QOVEBItUHT. 

6.  The  liGD  for  partial  pa7ment4,  re- 
■arved  by  the  Federal  government  in  a 
eontraet  for  the  conBtructton  of  «  vesael, 
CMinot  be  dtemed  to  be  Intended  to  be  au- 
perfor  to  thoBe  of  eontractors  for  labor  and 
material  who  hare  contributed  to  the  work, 
where  the  contract  required  a  bond  to  be 
given,  conditioned  for  the  faithful  per- 
lormanee  of  the  contract,  and  the  prompt 
payment  to  other  perBona  supplying  labor 
and  materials   in  the  prosecution  of  the 

[Ed.  Not*.— For  ether  cases,  ■•«  United  States. 
Cent.  Dtc  |  U;   Dec  Hig.  I  T*.*) 
Sbtppiho  (I  18*)— Vrsskl  BuiLDiMa  fob 

United  Statu— Tncix. 

7.  A  contract  for  the  construction  of  a 
TSBsel  for  the  Federal  government  which 
contains  no  prorision  for  the  passing  of 
title  to  the  Teasel  on  partial  payments,  but, 
on  the  contrary,  stipulates  that,  on  oertain 
eonditians,  the  title  shall  vest  in  the  gov- 
ernment 08  collateral  Becuri^,and  provides 
for  the  release  of  liens  before  partial  pay- 
ncDts  shall  be  required,  must  be  deemed  to 
have  been  made  in  recognition  of  the  rigbts 
of  those  fumiBhing  work  or  material  for  the 
Teasel  to  secure  their  claims  by  liene, 
which  it  is  made  the  duty  of  the  contractor 
to  provide  for  iu  order  to  protect  the  title 
of  the  government. 

[Bd.  Kota.— Ver  other  case*,  sss  BUppIng, 
Cent  Die.  H  W.  n:    Dec.   Dig.  |  IS.*] 


(No. 
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IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  which,  reversing  a  judgment  of 
the  Chancery  Court  of  the  Ci^  of  Rieh- 
mond,  in  that  state,  held  superior  to  any 
claim  or  lien  of  the  Federal  government 
certain  liens  under  the  state  supply  lien 
law  for  materials  furnished  for  the  con- 
struction of  certain  vessels  for  the  United 
States.  Reversed  as  to  one  of  the  tcb- 
selt,  on  the  ground  that  title  had  passed  to 
the  United  States,  and  affirmed  as  to  the 
other  vesaeU. 

See  same  ease  below,  110  Va.  1S5,  6S  S. 
E.  S3S. 

^Hw  facts  are  stated  in  the  opinion. 

Hr.  Lnnsford  L.  Iiewls  and  Assistant 
Attontay   Genaral    Earr   for    plaiatiS  ia 


*Mr.  Jnstloa  Day  delivered  the  opinion  of  ■ 
the  court: 

This  ie  a  writ  of  error  to  the  supreme 
court  of  appeals  of  Virginia.  The  contro- 
versy grows  out  of  flontraets  made  between 
the  United  SUtea  and  the  William  E.  Trigg 
Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Virginia,  carrying 
on  business  at  Richmond,  Virginia,  for  tbe 
construction  of  certain  VMsels  for  tbe  Unlt> 
ed  States,  namely,  a  Ma-going  auctitm 
dredge,  celled  the  Benytiard,  for  the  War 
Department  1  a  revenue  cutter,  called  tbe 
Mobawk,  for  the  Treasury  Department; 
and  a  ciuiser,  for  tbe  Navy  Department, 
called  the  Galveston.  The  contract  price 
for  the  Benyuard,  apart  from  its  pumping 
machinery,  was  (254,500;  for  tbe  Mohawk, 
$217,000;  and  for  the  Oalveston,  $1,027,000. 
These  eontracta  were  dated,  for  the  Ben- 
yuard, September  9,  1901;  for  tbe  Mohawk, 
April  20,  1900;  and  for  the  Galveston,  D» 
cember  14,  1899. 

In  December,  1S02,  B.  E.  Eawes  k  Com- 
pany filed  a  bill  in  the  chancery  court  at 
the  city  of  Richmond,  on  behalf  of  them- 
selves and  other  creditors,  asserting  liena 
under  tbe  supply  lien  law  of  the  state  of 
Virginia,  averring  the  Insolvenoy  of  the 
Trigg  Company,  and  asking  for  the  appoint 
ment  of  a  receiver,  which  was  accordingly 
made.  The  reoeiver  took  poaseasion  of  the 
property  of  the  Trigg  Company,  including 
the  Tessels  aboTe  named.  Under  SS  3763 
and  3TS4  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat  1901,  p. 
2S30)  a  stipulation  was  executed  by  the 
United  States  district  attorney,  ou  beball 
of  the  United  States,  for  the  release  and 
discharge  of  tbe  vessels,  and  the  material 
on  hand  applicable  thereto. 

Thereafter   the   case   proceeded   to   judg- 
ment, and,  on  final  appeal,  to  the  supremo 
court  of  appeals  of  Virginia,  the  liens  under 
the  supply  lien  law  of  the  state  were  held 
superior  to  any  claim  or  lien  of  the  gov*  _ 
ernment.      In    the   ease   of    the    Benyuard,  * 
two  of  the   five   judges  of   that  eourt'dia-  • 
sented   from   tbe  opinion   of   tbe  majority, 
holding  that  the  title  to  the  Benyuard  had 
passed    to    the    United    States    under    the 
terms  of  the  contract  under  which  it  was 
constructed.     The  ease   ia  reported   in   110 
Va.  les,  OS  S.  B.  S38. 

It  is  contended  that  there  is  no  jnria- 
diction  in  this  oourt  to  review  the  judg- 
ment of  the  supreme  court  of  appeals  of 
Virginia,  as  no  Federal  question  was  de- 
cided in  that  court  which  would  lay  tb« 
foundation  for  the  writ  of  error.  !■  tbe 
third  olaas  of  eaees  provided  for  In  |  70V 


la  la  Dso.  t  Am.  DIch.  Un  W  datft  *  RspJ 


t?»Cglc 


ISIO. 


mnTBD  STATES  t.  ANSONIA  BRASS  ft  a  CO. 


61 


of  tlw  United  States  Bevised  StfttutM  (U. 
B.  Cmnp.  Stftt.  1601,  p.  57S),  It  ii  exprMsl; 
provided  that  where  any  right,  title,  prlvi- 
i»g»,  or  inmmni^  claimed  under  the  Con- 
■titntion,  treaty,  or  itatute  of  the  United 
StaUe,  or  an  authority  exerciied  un- 
der the  United  Btatei,  ii  epecially  let 
np  or  elaimed  hy  either  party,  and  the 
deeiiion  is  agafnet  moh  right,  title,  priv- 
ilege, or  inununity,  the  eame  may  be  re- 
examined and  rorfewed  by  writ  of  error 
from  thie  eourt. 

An  azaminatioB  of  the  record  diieloees 
that  the  government  elaimed  in  the  ease 
that  under  the  contract  the  title  to  the 
dredge  vested  in  the  United  States  by  vir- 
tue of  tbe  tenni  of  the  oontraet;  that  a 
lien  wu  reeerred  to  the  United  States 
under  the  contract  for  the  cutter  Mohawk 
and  the  cmlaer  Galveston,  which  was  su- 
perior to  the  elaime  of  the  supply  liene' 
ereditore  iinder  the  laws  of  the  state  of 
Virginia.  The  government  further  con- 
tended that  the  right  of  the  government 
to  Ite  superior  claims  upon  the  veuels, 
whether  of  title  or  lien,  could  not  be  af- 
fected by,  and  was  not  subject  to,  the  lien 
statutes  of  the  state  of  Virginia.  The  gov- 
•nmiant  alto  claimed  that  the  state  bad 
no  power  to  retard,  impede,  or  control  the 
operaUon  of  the  Federal  government  in 
■lakiDg  and  carrying  out  such  contracts 
ae  are  herein  under  consideration. 

We  tbink  that  from  this  statement  of 
the  claims  made  in  the  eourt  below  on 
behalf  of  the  United  States,  aaeertions  were 
made  of  righte  and  immunities  which  were 

5  the  creation  of  Federal  authority,  and  the 
denial  thereorby  the  judgment  of  the  etate 
court  brings  the  case  within  the  provisions 
of  I  709  of  the  Revised  SUtutes  of  the 
United  Statea.  It  is  not  necessary  to  lay 
the  foimdation  for  Jurisdiction  that  the 
elalma  for  Federal  righte  asserted  should 
be  well  founded;  it  is  enough  If  they  are 
Bubstantial  claims  of  Federal  rights  within 
tha  statute,  and  such  as  were  duly  asserted 
and  directly  or  necessarily  denied  in  the 
Judgment  and  decision  of  the  state  court. 

Xor  do  we  tbink  there  le  anything  in  the 
stipulation  entered  into  on  the  part  of  tha 
government  by  the  United  States  district 
attorney,  with  a  view  to  getting  possession 
of  the  vessels,  which  were  in  the  hands  of 
the  receiver,  which  in  anywise  deprived 
the  government  of  the  right  to  assert  any 
nich  inununity  and  privilege  as  it  has 
baoauaa  of  the  nature  and  character  of  the 
oootracte  and  the  lien  of  the  government 
in  the  premises. 

Aa  sKaminatioB  of  these  sections,  37S3, 
tn4,  Aowa  that  they  are  intended  to  per- 
■H  the  United  States  to  obteln  poases- 
rita  tt  Tfngutj  elalmed  liy  it,  when  tha 


same  has  been  seiied  by  judicial  proceed- 
ings under  the  laws  of  the  stete,  and  to 
give  to  it  and  to  the  persona  asserting 
righte  in  the  property  protection  in  their 
righte,  notwithstanding  such  changes  in 
poasesBion. 

In  S  37S3  it  is  expressly  provided  that 
"nothing  herein  eontained  shall,  however,  be 
considered  as  recognizing  or  conceding  any 
right  to  enforce  by  seizure,  arrest,  attach- 
ment, or  any  judicial  process  any  claim 
against  any  property  of  the  United  States, 
or  against  any  property  held,  owned,  or  em- 
ployed by  the  United  Btetes,  or  by  any 
department  Uiereof,  for  any  public  use,  or 
as  waiving  any  objection  to  any  proceed- 
ing instituted  to  enforce  any  such  claim." 

Section  37B4  provides  for  the  protection 
of  persons  asserting  claims  against  such 
property,  and  that  after  final  judgment 
given  in  the  court  of  last  resort,  to  which 
the  Secretary  of  the  Treasury  may  deem  « 
proper  to  carry'tbe  proceedings,  afBrming  ? 
the  righte  of  the  persons  asserting  elaimi 
for  the  security  or  satisfaction  of  whteli 
such  proceedings  were  instituted  in  the 
state  eouTte  against  such  property,  not- 
withstanding the  elaims  of  the  United 
States,  the  final  judgment  shall  be  deemed 
to  all  intente  and  purposes  as  a  final  de- 
termination of  the  righte  of  such  persons, 
and  shall  entitle  such  persons,  as  against 
the  United  Stetos,  to  such  right  as  they 
would  have  in  case  the  possession  of  such 
property  had  not  been  changed.  The  sec- 
tion provides  for  the  payment  of  such  final 
judgment  out  of  the  treasury  of  the  United 
States. 

The  evident  purpose  of  these  sections 
is  that  neither  the  United  States  nor  the 
claimante  to  the  property  shall  lose  any 
rigbte  because  of  the  release  of  the  prop- 
erty under  the  etipulation,  but,  as  were 
the  righte  of  the  parties  before  the  change 
of  possession,  such  they  shall  continue  to 
be.  We  do  not  agree  that,  by  entering  into 
a  etipulation  which  embodied  these  terms, 
the  United  States  lost  any  right  which  it 
had  to  assert  claims  under  the  eontracte, 
or  righte  by  reason  of  the  sovereignty  of  the 
United  States,  if  any  such  exist.  We  think 
this  court  has  jurisdiction  of  this  ease  upon 
this  writ  of  error. 

Taking  up  the  consideration  of  the  case 
aa  to  these  several  vessels,  and  Bret  as  to 
the  Benyuard,  this  dredge  was  constructed 
under  the  provisions  of  a  contract  whiah 
are  thus  summartzed  by  the  master  in  the 
Virginia   chancery   court: 

"Materials  furnished  and  tha  work  done 
by  tlie  William  R.  Trigg  Company  were 
to  be  subject  to  rigid  inspection  by  an  in- 
spector appointed  on  the  part  of  the  gov- 
ernment, his  decision  to  be  final  aa  to 
quantity  and  qualitj. 
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"If  tha  Trigg  Compui;  ■hould  fail  to 
b^n  or  proseeuta  the  worli  in  aMcird- 
•DM  with  tho  apeciflcSitioiia,  which  were 
m>d»  put  of  the  contract,  the  contract 
^  might  be  uuwlled  bf  the  goTenunent.  In 
9  that  ease  all  payments  were  to  cease,  and 
■  all  monej  or  reserved  percentage  miut'be 
retained  until  the  final  eompletion  and  me- 
eeptance  of  the  boat.  The  govermnent  was 
to  have  the  right  to  recover  anything  paid 
for  (ueh  completion  In  ezecaa  of  the  origi- 
nal oontraat  price  with  the  William  R.  Trigg 
Company,  including  all  extra  cost  of  in- 
spection; and  might  proceed  under  |  3709 
of  the  Bavised  SUtutes  of  the  United  States 
(U.  B.  Comp.  SUt  1901,  p.  24S4)  to  provide 
for  the  completion  of  the  boat  by  open 
purchase  or  contract,  unless  the  time  for 
meh  completion  should  be  extended. 

"It  was  expressly  provided  that  the  Wil- 
liam R.  Trigg  Company  should  be  respon- 
sible for  and  pay  all  liabilities  incurred  in 
the  prosecution  of  the  work  for  labor  and 
materials. 

"Section  g  of  the  contract  was  as  follows: 

"  It  is  further  agreed  by  and  between 
tha  parties  hereto  that  until  final  inspec- 
tion and  acceptance  of,  and  payment  for, 
all  materials  and  work  herein  provided 
for,  no  prior  inspection,  payment,  or  act  is 
to  be  conatrued  as  a  waiver  of  the  right 
of  the  party  of  the  first  part  to  reject  any 
defective  work  or  material,  or  to  require 
the  fulfilment  of  any  of  the  torms  of  the 
contract ' 

"Section  199  of  the  specification  was  as 

"  The  purpose  and  spirit  of  these  ipeci- 
flcatioDs  are  that  the  contractor  is  to  pro- 
Tide  and  deliver  a  staunch  dredge  hull  and 
flrat-olasa  machinery,  complete  in  every 
respect.' 

"Section  206  of  of  the  Bpecifleatione  was 
as  follows: 

"  'It  is  understood  and  agreed  that  the 
contractor  assumes  full  responsibility  for 
the  safety  of  his  employees,  plant,  and 
materials,  and  for  any  damage  or  injury 
done   by   or   to   them   from   any   eonrce  or 

"Section  20B  provided  for  sea  trials  at 
the  expense  of  the  contractor,  any  defects 
that  might  appear  to  be  remedied  at  his 
expense,  and  trials  to  be  repeated  until  the 
■teamer  should  be  found  satisfactory  In  all 
respects.  Section  ElO  provided  that  It  the 
requirementa  of  the  specifications  were 
P  complied  with,  t«n  (10)  equal  payments 
*  should  be  made,  based  on  tha  reports  of 
the  Inspector,  the  first  when  the  hull  and 
propelling  machinery  should  be  10  per  cent 
eompleto,  the  second  when  20  per  oent  oom- 
pletl^  and  ao  on,  to  tha  la<t  payment,  to 
ba  BUtda  whan  the  vessel  should  be  turned 


over  to  the  United  States  after  auoceasful 
trial;  from  each  of  said  paymenU,  except 
the  last,  20  per  cent  to  be  reserved  until 
final  payment 

"Section  211  was  as  follows: 

"  "The  parts  paid  for  under  the  system 
of  partial  payments  above  specified  shall 
become  thereby  the  sole  property  of  the 
United  Stotes;  but  this  provision  shall 
not  be  interpreted  as  relieving  the  contract- 
or from  tho  sole  responsibility  for  tha 
proper  care  and  protection  of  said  parte 
prior  to  the  delivery  of  the  dredge  to  the 
United  States,  or  from  any  other  of  the 
provisions  of  these  specifications.' 

"Section  212  provided  for  insurance 
against  fire  and  marine  risks  at  the  eon- 
tractor's  cost,  for  and  in  behalf  of  the 
United  States,  to  at  least  the  amount  of 
each  partial  payment 

"The  evidence  shows  that  the  government 
had  paid  $142,560.80  on  account  of  this 
contract  when  the  receiver  was  appointed 
in  this  cause,  and  that  said  dredge  was  then 
70  per  cent  complete." 

It  ia  the  eontontion  of  the  government 
that  the  terms  of  this  contract  are  such 
that  by  its  expreaaed  provisions  the  ves- 
sel was  to  become  tho  property  of  the 
United  States  as  fast  as  it  was  paid  for.  A 
majority  of  the  learned  judges  of  the  su- 
preme oourt  of  appeals  of  Virginia  were 
of  opinion  that  title  did  not  pass  to  the 
government  under  this  contract,  and  that 
it  was  subject  to  the  superior  lien  of  claim- 
ante  under  the  state  laws  of  Virginia.  It 
is  undoubtedly  true  that  the  mere  facta 
that  the  vessel  is  to  be  paid  for  in  instal- 
ments aa  the  work  progresaes,  and  to  be 
built  under  the  superintendence  of  a  gov-  . 
ernment  inspector,  who  had  power  to  re-  « 
ject  or  approve  the  materiala,  will*not  of  ■ 
themaelves  work  the  transfer  of  the  title 
of  a  vessel  to  be  oonatructad,  in  advance 
of  Its  completion.  But  it  is  equally  well 
settled  that  if  the  contract  is  such  aa  to 
clearly  express  the  intention  of  the  partiea 
that  the  builder  shall  sell  and  the  purchaoer 
shall  buy  the  ship  before  ite  completion, 
and  at  the  different  stages  of  iU  progress, 
and  this  purpose  is  expressed  In  the  words 
of  the  contract,  it  is  binding  and  effectual 
In  law  to  pass  the  title.  2  Parsons,  Constr. 
eth  ed.  2S9,  and  eases  cited. 

All  sections  of  the  agreement  must  be 
read  in  the  light  of  the  purposes  of  tha 
contracting  parties,  as  gathered  from  tha 
entire  contract,  and  muat  be  considered  In 
connection  with  other  provisiona  of  the 
contract  And  it  Is  said  that  |  212,  as  to 
insurance,  does  not  show  an  intention  to 
protect  the  title  transferred  to  the  govan- 
ment,  but  must  be  read  In  the  Ugfat  <l 
the  purpose  of  the  g 
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titia  to  tlw  dredga  in  tlw  erent  that  it 
nltimAtely  elMt«d  ta  tftlu  it  otbt  u  b  pur- 
tbtmr,  the  ownership  in  the  meantima  re- 
maiaing  in  tha  builder  nntil  nieh  flnal  de- 
maion  mi  made,  and  the  inaurance  waa 
nqoirad  for  the  govenunent^i  aeciirity  for 
the  partial  pajmanta. 

But  we  cannot  agree  to  thia  eonatniction 
of  i  212,  The  ownerehip  alauae  provide! 
that  parte  paid  for  ore  to  beoonM  tA«  eole 
pmp^rtg  of  tfM  United  Blate*  (■peeiflea- 
tioni,  9  211),  insunuue  waa  to  be  providad 
bj  tlie  aontractor  pracading  each  partial 
paTinent,  that  ie,  aa  feat  u  title  Tatted  in 
the  goTemmant  hj  reaaon  of  the  partial 
payments,  iusuianea  waa  to  be  effected  "to 
at  least  the  amount  of  mch  partial  pay- 
ment, and  the  proper^  waa  to  ha  kept 
iiwnred  to  at  least  tha  aggr^^te  of  the 
payments   nada   imtil   delivery    and    final 


It  U  iuaiated  that  tha  right  to  reject  the 
dredge  or  to  annul  the  eontraet  ia  inoon- 
uatent  with  the  passage  of  title  under  the 
provisione  of  S  211  of  the  spedfloation, 
bomver  positive  that  section  may  be  in 
■  terma.  Section  9  of  the  eontraet  provides: 
*  •  *^t  is  further  agreed  by  and  between  the 
parties  hereto  that  until  final  inspection 
and  acceptance  hereof,  and  payment  for, 
all  the  material  and  work  herein  provided 
for,  no  prior  inapeeticai,  payment  or  act 
b  to  be  oonstrued  aa  a  waiver  of  the  right 
•I  the  party  of  the  flnt  part  to  reject 
any  defective  work  or  material,  or  to  i«- 
fnire  the  fulfilment  of  any  of  the  terma 
of  this  contract." 

Let  it  be  oonceded  that  this  section  gave 
the  govamment  the  right  to  reject  defeo- 
tivB  work  or  material,  or  even  the  entire 
dredge,  if,  upon  trial  and  before  final  ac- 
eeptanee,  it  proved  defective, — is  that  right 
Inconsistent  with  the  vesting  of  title  in  the 
parte  aa  paid  for,  as  specifically  provided  in 
I  Silt  We  think  not  It  may  U  that  in 
such  contingency  the  government  might 
lejeot  the  dredge.  This  might  be  true  con- 
sistently with  the  acquirement  of  title  in 
parts  accepted  and  paid  for  after  inspec- 
tion. That  is.  If  the  whole,  upon  final  trial, 
proved  defective,  all,  including  the  restora- 
tion of  that  acquired,  might  be  within  the 
power  of  the  government.  See,  in  thia  eon- 
nactlon.  The  Poconoket,  67  Fed.  Sfl2,  264. 

The  provisions  of  |  i  look  rather  to  the 
Monpletion  of  tha  veasel  by  the  governsiant 
In  the  event  of  the  annulment  of  tbe  eon- 
tracts  for  failure  to  keep  Its  requirements. 
In  that  eontingcncy  It  Is  provided  that  pay- 
ments shall  cease  and  reserved  payments  he 
retained  until  tha  final  oompletion  and 
acceptance  of  the  work.  In  this  section  the 
Daitad  Statea  ia  given  a  remedy  for  the 
•ort  of  McnpIaUon  i^on  the  failure  of  tha 


contractor  to  prosecute  the  work  according 
to  the  eontracL 

Nor  do  we  find  it  ineonsistent  with  the 
vesting  of  the  title  in  parts  that  bond  waa 
taken  in  the  sum  of  $60,000  for  the  per- 
formance of  the  eontraet.  The  United 
SUtes  might  well  secure  itself  in  this  sum, 
notwithstanding  it  took  title  to  parts  aa 
paid  for.  Security  might  nevertheless  be 
required  for  the  faithful  doing  of  the  w;ork  ^ 
within  tbe  stipulated  time.  It  is  also  true  > 
that  the  Trigg*Company  waa  to  be  respon-  • 
sible  for  and  pay  all  liabilities  for  labor 
and  material  incurred  in  the  prosecution 
of  the  work.  We  are  at  a  loss  to  see  any 
inoonsistency  between  this  provision  and 
tbe  paasing  of  the  title  in  parte  as  paid  for. 
Construing  the  whole  contract,  we  find  notii- 
ing  In  ite  other  prorisions  which  eute  down 
or  leaeena  the  binding  force  of  the  clear 
and  distinct  provisiona  of  |  211  as  to  own- 
ership. The  parties  therein  dealt  with  a 
speeifle  part  of  the  contract,  they  aicpresaed 
themselves  clearly  upon  the  auhject,  and  It 
la  not  to  he  presumed,  in  the  absence  of 
elear  expression  or  necessary  implication, 
that  they  intended  to  aupersede  this  pro- 
viaion  In  dealing  with  other  speeifie  or  gen- 
eral parts  of  tbe  agreement. 

It  is  suggested,  in  this  connection,  that 
tbe  oon tract  with  tha  government  in  tbe 
case  of  the  Benyuard  is  not  different  in 
affect  than  the  one  passed  upon  in  Clark- 
son  T.  Stevens,  106  U.  8.  SOB,  ST  L.  ed.  139, 
1  Sup.  Ct  Bep.  200.  In  that  ease  the  con- 
tract provided  that  the  materiala  reeeived 
at  the  yard  for  the  oonstruction  of  tba 
steamer  ahould  ha  distinctly  marked  with 
tba  letters  '^.  S.,"  and  should  become  the 
property  of  and  belong  to  the  United  Statea, 
There  was  no  prorision  that  title  to  the 
vessel  should  vest  in  the  United  States  as 
fast  aa  parts  thereof  were  eonatructed,  and 
Mr.  Justice  Matthews,  who  delivered  the 
opinion  of  the  court,  approved  the  opinion 
of  the  court  of  errors  and  appeals  of  New 
Jersey,  expressing  tha  view  that  the  dee- 
laration  aa  to  the  materials  excluded  the 
implication  Bought  to  be  raised  as  to  the 
title  in  the  unfinished  ship;  "for,"  said 
Hr.  Justice  Matthews,  "the  inference  ia 
obvious,  from  the  particularity  of  aueh  a 
provision,  that  the  larger  interest  would 
not  he  left  to  mere  intendment."  P.  616. 

In  Briggs  v.  A.  Light  Boat,  7  Allan,  287, 
a  builder'a  Hen,  taken  under  tha  Mass- 
aehusetU  statute  on  a  light  boat  being 
built  for  tha  United  States,  was  sustained. 
In  that  ease  the  contract  made  no  pro-  k 
vision  for  a  lien  in  favor'of  tha  govern-  • 
ment,  or  the  passing  of  the  title  to  the  boat 
in  progress  of  eonatruction.  Mr,  Ohlsf 
Juatice  BIgelow,  delivering  the  oplnlm  od 
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the  supreme  judical  court  of  UauachoBetta, 
used  thU  signiflcuit  languKgo  (page  297) : 
'^f  thii  were  ii  mit  brought  bj  the  build- 
«n  to  enfOTca  •  lien  for  matariftU  f umubed 
for  the  eonstnietioD  of  «  ship  under  a  eon- 
trut  directly  with  the  government,  or  for 
repftira  on  a  public  vessel,  the  title  of  which 
wa«  vested  in  the  United  Btstes  st  the  time 
the  work  was  done  or  the  supplies  were 
famished,  the  argument  founded  on  public 
policj,  and  the  euggestions  arising  from  the 
ineonvenienoe  of  causing  delay  and  embar- 
rassment to  the  public  service,  would  be 
entitled  to  very  great  weight.  It  night 
in  such  case  b«  open  to  grave  doubt  whether 
a  lien  on  the  property  of  the  United  States 
oonld  be  given  by  virtue  of  an  enactment 
of  the  legislature  of  »  state,  or  whether 
services  rendered  and  materials  supplied 
directly  to  th«  government  must  not  be 
presumed  to  have  been  furnished  eiclusive- 
ly  on  the  faith  and  credit  of  the  United 
States,  to  the  exclusion  of  any  intent  to 
rely  on  a  lien  upon  the  public  property. 
But  eonsiderations  of  this  nature  have  no 
application  to  a  case  like  the  present.  It 
would  have  been  competent  for  the  United 
States,  if  they  wished  to  avoid  the  incon- 
venience or  danger  of  del^  arising  from 
liens  in  favor  of  private  persons,  to  maice 
their  contract  in  such  form  as  to  devest 
the  builder  of  any  title  to  the  property  in 
the  vessel  during  the  process  of  construo- 
tion,  or  to  atipulata  for  the  application  of 
the  purchase  money  to  the  extinguishment 
of  all  claims  for  materials  furnished  to  the 
bnilder." 

Am  we  construe  the  contract  for  the 
stmction  of  the  Benyuard,  it  did  "devest 
the  builder  of  any  title  to  the  property  in 
the  vessel  during  the  process  of  construc- 
tion."  The  question  in  this  aspect  of  the 
(•  case  then  becomes  one  as  to  the  right  of  a 
>  State  lieu  law  to  fasten  upon  the  property 
of  the  Untt«d  States,  and  that  property  a 
vessel  intended  for  the  use  of  the  govern' 
ment  in  carrying  on  its  necessary  opera- 
tions in  the  exercise  of  its  governmental 
authority. 

It  was  in  recognition  of  the  ioability  of 
contractors  for  labor  and  material  to  take 
liens  upon  the  public  property  of  the  United 
States  that  Congress  passed  the  act  of 
August  13,  1SB4  (28  Stat,  at  h.  278,  chap. 
280,  U.  S.  Comp.  Stat.  IBOl,  p.  2623), 
amended  February  24,  1S05  (33  Stat,  at 
L,  811,  chap.  778,  U.  S.  Comp.  Stat.  S 
1909,  p.  S48),  providing  for  bonds  in  favor 
of  those  who  furnished  labor  or  materials 
in  the  construction  of  public  works.  It  was 
In  view  of  this  purpose  to  provide  protee- 
tlcm  for  those  who  could  not  protect  them- 
■shM  by  liens  upon  public  property  that 
tbt  statute  was  given  liberal  eonstruetion 


this  court.  See  United  SUtes  Fidelity 
A  Q.  Co.  v.  Golden  Pressed  Fire  Brick  Co. 
191  U.  a  4ie,  42S,  4S  L.  ed.  242,  246,  24 
Sup.  Ct  Rep.  142;  United  States  use  of 
Hill  V.  American  Surety  Co.  200  U.  S.  197, 
203,  SO  L.  ed.  437,  440,  28  Sup.  Ct.  Rep.  108. 

As  we  read  the  decision  of  the  supreme 
court  of  appeals  of  Virginia,  it  is  not  held 
that  a  lien  was  fixed  upon  the  dredge,  if 
in  fact  the  title  thereto  passed  to  the  Unit- 
ed States.  In  any  event,  it  could  not  be 
ated  that  property  of  the  United  States 
could  be  seiied  or  encumbered  under  state 
lien  laws  of  the  character  in  question.  We 
are  not  now  dealing  with  the  right  of  a 
state  to  provide  for  sneh  liens  while  prop- 
erty to  the  chattel  in  process  of  eonstrue- 
tion remains  in  the  builder,  who  may  be 
constructing  the  same  witii  a  view  to  trans- 
ferring title  therein  to  the  United  States 
upon  its  acceptance  under  a  contract  with 
the  government.  We  are  now  treating  of 
property  which  the  United  States  owns. 
Such  property,  for  the  most  obvious 
reasons  of  public  policy,  cannot  be  seized 
by  authority  of  another  sovereignty,  against 
the  consent  of  the  government.  The  Ben- 
yuard, as  fast  as  constructed,  becamo  one 
of  the  instrumentalities  of  the  govemmeu^ 
intended  for  public  use,  and  could  not  bs 
seized  under  state  laws  to  answer  the  claim 
of  a  private  person,  however  meritorious.  ^ 
•Nor  do  we  think  the  case  one  for  the  ♦ 
application  of  the  doctrine  governing  case* 
where  the  United  States  claims  an  interest 
In  property  lawfully  in  possession  of  a 
court  which  is  administering  it, — as  In 
equity  or  in  admiralty, — and  the  govern- 
ment intervenes  to  protect  its  interest  there- 
in. In  such  instances  its  rights  must  be 
adjudicated  in  recognition  of  the  rights, 
and  demands  of  others  interested  in  the 
same  property.  In  this  case  the  vessels, 
were  released  under  a  stipulation  which 
fully  protected  the  rights  of  the  United 
States,  and  the  government  claims  tlie  ex- 
clusive right  and  title  in  the  Beayuard  as. 
the  parts  were  completed  and  paid  for. 

In  the  case  of  the  Mohawk  there  is  nv- 
such  stipulation  as  to  passing  of  the  Utla- 
on  partial  paymente  in  the  progress  of  tlia- 
work  as  is  found  in  the  contract  for  ti»- 
Benyuard.  The  Secretary  of  the  Treasury 
was,  in  his  discretion,  to  make  partial  pay- 
ments under  the  contract  during  the  pro- 
gress of  the  work,  not  to  exceed  7fi  per 
cent  of  the  value  of  the  labor  and  mate- 
rials actually  furnished  and  delivered,  and- 
a  lien  was  reserved  for  such  payments,  in. 
the  following  language; 

'Trovided,  That  a  Hen  shall  be,  and  here- 
by is,  reserved  to  the  United  States  upon. 
the  hull,  machinery,  Qttings,  and  equip- 
ment of  said  vessel,  and  the  materials  on. 
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band  for  om  in  ber  construction,  respec- 
Unly  md  oolleetively,  for  all  moncfi  ftd- 
Taaced  on  acoount  thereof,  aod  tbat  audi 
lien  Bhall  eommenoe  with  the  first  payment, 
and  shall  thereupon  attach  to  the  work 
aad  the  matariais  furniehed,  and  shall  in 
like  manner  attach  from  time  to  time,  at 
the  work  progresses,  and  as  further  pay- 
ments are  made,  and  shall 
the    completion     and    accept) 

This  lien,  it  is  asserted,  was  reserved  in 
aecordanoe  with  a  joint  resolution  of  Con- 
gress passed  May  G,  1B94  (SS  Btau  at  L. 
M  SS2,  S83],  which  is  as  follows 
^  "ResolTcd  by  the  Beuate  and  House  of 
*  Bepresentativee  *of  the  United  Stat«s  of 
America  in  Congrest  assembled,  That  the 
Secretory  of  the  Treasury  be,  and  he  bsre- 
l^  is,  authorized  to  make  partial  payments, 
from  time  to  time,  upon  existing  contracts 
and  all  contracts  hereafter  mode  for  the 
•onstmctlon  of  vessels  for  the  Treasury  De- 
partment, but  not  in  excess  of  76  per  cent 
of  the  amount  of  the  value  of  the  work 
already  done ;  and  that  the  contracts  here- 
after mads  shall  provide  for  a  lien  upon 
•nefa  vessels  for  all  advances  so  mode:  Pro- 
vided, That  nothing  in  this  joint  resolution 
shall  be  eonstnied  to  hereafter  authorize 
any  partial  payments  except  on  contracts 
stipulating  for  the  same,  and  then  only  in 
accordance  with  such  contract  stipulation." 
On  behalf  of  the  government  It  is  con- 
tended tbat  this  resolution  makes  the  lien 
of  tbe  government,  reserved  under  the  eon- 
tract,  an  express  statutory  lien  by  author- 
ity of  tbs  XInit«d  States,  and  consequently 
superior  to  any  asserted  rights  under  the 
Uoi  laws  of  a  state.  But  we  eonnot  agree 
to  tbte  contention.  The  joint  resolution, 
if  it  be  conceded  to  have  the  effect  of  an 
act  of  Congress,  does  not  undertake  to 
ereate  a  statutory  lien,  but  directs  how 
eontraets  thereafter  made  shall  provide 
with  reference  to  lieni  upon  lueh  vessels. 
As  to  future  contracts,  it  is  directed  that 
tbej  shall  provide  for  liens  upon  vessels 
for  advances  thus  made.  We  think  the  lien 
mentioned  is  only  one  created  by  the  terms 
»f  tbe  contract,  and  is  to  be  considered  in 
the  light  of  tbe  other  provisions  thereof. 

At  the  time  of  entering  into  the  contract, 
a  bond  was  required  and  was  given  by  the 
Trigg  Company  in  the  penal  sum  of  t4B,000, 
conditioned  for  the  proper  construction  of 
tbe  vessel  according  to  the  aontract  and 
apeciflotions,    and    tbat   the    Trigg   Com- 
pany abould  promptly  make  payments  to 
other  persons  supplying  labor  and  mate- 
rials In  the  prosecution  of  the  work.     We 
^  think    tltls    requirement    was    a    distinct 
^  reeognitlon  on  the  port  of  the  government 
■  tbat  tbe  Trigg  Company  might  beeome*iii- 


d^ted  to  other  persons  irtio  should  perfonu 
labor  or  furnish  materials  in  the  building 
of  the  vessel,  who  might  beoome  entitle^ 
by  reason  of  such  elatms  against  the  oom< 
pany,  to  liens  upon  the  property. 

Ibe  contract  was  made  with  the  Vir- 
ginia corporation,  and  it  was  intended  that 
the  bond  required  of  the  Trigg  Company 
should  protect  tbe  government  against 
rights  arising  out  of  labor  performed  or 
material  furnished  in  the  constructioa  of 
the  vessel  Conceding  it  to  be  true  for 
this  purpose,  as  asserted  by  the  counsel  for 
the  government,  that  the  United  States  can 
make  contracts  providing  liens  of  this  char- 
acter wfaioh  shall  be  superior  to  the  claims 
of  any  person  for  liens  under  state  laws,  it 
is  none  the  less  certain  that  it  may,  if  it 
chooses,  recognize  the  authority  of  the 
states  to  protect  persons  who  may  fumisfa 
labor  or  materials  for  the  construction  of 
government  work.  Indeed,  such,  as  we  have 
seen,  is  the  polky  of  tbe  government  in 
respect  to  public  buildings  and  structures, 
upon  which  liens  cannot  be  taken  under  the 
laws  of  the  states.  In  order  that  such 
claims  may  be  satisfied,  the  United  States 
has  mode  provision  for  their  protection  by 
bond*  upon  which  parsons  may  recover 
damages,  so  that  those  who  furnish  prop- 
erty of  which  the  government  receives  the 
benefit  shall  not  entail  a  loss  by  so  doing. 
Bead  in  the  light  of  this  policy,  so  mani* 
festly  just  and  proper,  and  tbe  require- 
ments of  this  contract  and  bond,  we  think 
that  the  government  did  not  intend  that 
tbe  lien  which  it  reserved  for  itself  should 
be  superior  to  that  of  contractors  for  labor 
and  material  who  had  eontributed  to  the 

The  case  of  the  Galveston   is  controlled 
by  the  same  principles.     In  that  contract 
there  was  no  provision  for  taking  title  to 
tbe  vessel;  on  the  contrary.  It  was  stipulat- 
ed that,  on  eertain   conditions,   the   titis 
should  vest  in  tlie  United  States  as  collater- 
al security,  and  the  eighteenth  clause  of  ^ 
the  contract  provides  for  the  release  of  liens  *• 
■before  partial  payments   shall  be  required.  • 
This  clause  is  distinct  and  clear  In  its  r«- 
quirements  and  reads: 

When  a  payment  is  made  under  this 
contract,  as  a  condition  precedent  thereto, 
the  Secretary  of  the  Navy  may,  in  bis 
discretion,  require,  for  the  protection  of 
the  party  of  the  first  port,  evidence  satis- 
factory to  him,  to  be  furnished  by  the  party 
of  the  first  part,  that  no  lien  or  rights  <« 
of  any  kind  against  said  vessels,  or  her 
mscfainery,  fittings,  or  equipment,  or  tbe 
material  on  hand  for  use  in  the  construction 
thereof,  have  been  or  can  be  acquired  for 
or  on  aoeount  of  any  work  done  or  any 
mnehimry,  fitting;  equipment,  or  material 


on.GOOgIC 


II  8CFEBMS  OOUKT  BEPORTBB. 


kinadj  tncorpomted  ■•  «  p*rt  of  said  vsuel, 
or  on  lumd  for  that  purpose,  or  that  nieh 
liens  or  rights  have  either  been  released 
abaolutalj,  or  ao  subordinated  to  the  right* 
of  the  goremtnent  as  to  inaka  ita  lien  (or 
all  payments  paramount,  so  u  not  to  en- 
eumber  or  binder  in  an;  way  the  right  of 
tiie  gorernment  to  accept  or  reject  aald 
veasel,  and  so  aa  to  become  absolutely  ex- 
tiuguiahed  in  case  of  the  aaceptane*  of  the 

The  effeet  which  w«  gin  this  provision 
Is  atrengtbened  by  the  opinion  rendered  to 
the  Secretary  of  the  Navy  by  the  Attorney 
General,  that  in  his  opinion  the  praotica 
of  the  Navy  Department  in  making  lueb 
oontracta  recognized  that  liens  of  this  elaas 
might  be  acquired  on  veuels  where  there 
was  no  prorision  in  the  contract  for  Test- 
ing title  in  the  same  in  the  United  Btatea. 
S3  Ops.  Attj.  Gen.  174,  178. 

We  think  that  this  eontrsct,  a*  the  one 
for  tlie  Hohawk,  was  made  in  recognition 
of  the  rights  of  those  who  should  foniish 
work  or  material  for  the  vessel  to  secure 
their  claims  by  liens  which  ft  was  made 
the  duty  of  the  contractor  to  prorida  for 
in  order  to  protect  the  title  of  the  United 
States, 
p      Upon  the  whole  case  we  r«*«h  the  eon- 
J  elusion  that  judgment  most  be  afflrmed  as 
'  to  the  Mohawk  and  OalTe*toQ,*and  reversed 
as  to  the  Benyuard,  and  it  la  ao  ordered. 
'Dm  cose  is  remanded  to  the  Supreme  Court 
of  Appeals  of  Virginia  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

(zu  n.  s.  111.) 
ARKANSAS  SOUTHEBN  RAILWAY  COM- 
PANY and  F.  L.  Shaw,  SbeHff  and  Tax 
Collector,  Plffs.  in  Err., 


COTTBTS  (I  396*)— DWITED  Statbh  Sufbeue 

ConaT— Ebhob  to    Statb   Codbt— Deci- 

tiOH  or  Fedebai,  Questioi* — IiiFAiBiRa 

Contract  Obliqahokb. 

1.  A  decree  of  a  state  court  adverse  to 
the  contention  that,  if  the  state  Constitu- 
tion confers  on  one  railway  company  an  ex- 
emption from  a  special  tax  granted  in  aid 
of  another  railway  company,  it  impairs 
contract  obligations,  is  reviewable  in  tlie 
Federal  Supreme  Court,  although  the  state 
court  rested  ita  decision  in  part  upon  the 
ground  that  the  latter  railway  company  *"  ~ ' 


IBd,  Nota.— For  othsr  ossea,  see  Courta,   fi«nt. 
t.  I  lOM;   Dsc  Dta.  |  tat.-] 
CoDBTO  (1  866»)— UMnTD  Statks  OoinTB 
—  State   Laws  —  OoiroLnsivKifEM    or 
Statk  Decistors. 

2.  The  construction  Hven  by  a  state  court 
to  the  immunity  of  railway  companies  from 
taxation,  granted  by  tbe  state  Ckinetitution, 

•For  other  oa»«  na  um*  tODlo  A  |  hdiuki 


OS  aitending  to  a  spsdal  tax  In  aid  of  an- 
other railway  company,  is  conclusive  on  tits 
E^deral  Supreme  Co<^  in  determining,  on 
writ  of  error  to  the  state  court,  whether 
such  constitutional  provision  impair*  eon- 
tract  obligations. 

[Kd.  Nots.— For  otlkar  eaaas,  see  Oaurti,  Cant. 
DIf.  II  Wt-9K;    Deo.  Die.  I  W6.*] 

CoHtrri'i  urionAL  Law  (|  l29*)~Ii(PAiBiHa 

COHTBACT  OBLIOATIOKB—TaXATIOK, 

S.  Tbe  ob]}gatioD  of  a  valid  municipal 
grant  of  a  special  tax  of  S  mills  in  aid  erf  a 
specified  railway  company,  effective  against 
all  the  taxable  property  in  the  pariah,  is  not 
unconstitutionally  unpaired  by  tbe  sutwe- 
queut  adoption  of  a  new  state  Constitu- 
tion under  which  any  property  in  the  par- 
ish passing  into  the  posaesaion  of  any 
railroad  thereafter  constructed  beeomei  ex- 
empt from  the  tax. 

[BO.  Note.— -For  otber  eases,  see  C 

Law,   Cukt.  Dlf.  I  US;    Deo.  DH.  I  Ul.>] 


IN  ERROR  to  the  Supreme  Court  of  Lou- 
isiana to  review  a  decree  which,  rcver*- 
ing  a  decree  of  the  District  Court  in  and 
for  the  Parish  of  Winn,  In  that  state,  en- 
joined the  eollection  from  one  railway  oom- 
pany  of  a  tax  granted  in  aid  of  another 
rail  tray  company.     Affirmed. 

See  same  cose  below,  121  Ia.  997,  46  Bo. 
994. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Onnby  and  Allan  Sholars 
for  plaintiffs  in  error. 

Messrs.  Henry  Hoar«,  Jr.,  H.  H.  Whiter 
Henry  Moore,  and  Samuel  Herridc  for  d»- 
fend&nt  in  error.  ^ 

*Mr.  Justice  Holmoa  delivered  the  opinion  ■ 
of  the  court; 

This  Is  a  writ  of  error  to  reverse  a  d*- 
cision  of  the  supreme  court  of  Louisiana 
granting  an  Injunction  to  the  plaintiff,  tbe 
Louisiana  A  Arkansas  Railway  Company,  « 
the  defendant  In  error,  against  tbe  collection  JJ 
from  it  of'a  special  tax  In  favor  of  ths  • 
Arkansas  Southern  Railway  Company,  the 
plaintiff  in  error.  121  La.  997,  46  So.  994. 
The  agr^d  facta  are  these:  By  art.  230  of 
the  stata  Constitution  of  I89S,  any  railroad 
thereafter  constructed  before  January  1, 
1904,  was  to  be  exempt  from  taxation  for 
ten  years  from  completion,  upon  certain 
conditions.  The  plaintiff  built  ita  road 
through  the  parish  of  Winn  and  gained  tha 
right  to  tbe  exemption.  Tbe  defendant 
plaintiff  in  error,  claims  ita  righta  under 
a  Tota  of  the  same  parish  on  February  1, 
189S,  granting  a  tax  of  6  mills  to  a  preda- 
eessor  to  whose  rights  tbe  defendant  boa  suo- 
eeeded.    This  vote  was  valid,  and  effectivs 
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14G,  34  So.  337.  Act  36,  S  S,  1880.  Coast. 
1876,  ut  £42.  B7  ita  tenna  tli«  gnnt  wm 
for  tan  jcsrs  from  tlw  eomplation  of  the 
TotiA,  the  polle*  jnry  adding  b.  oonditioD 
tlwt  the  nulroad  should  b*  eompleted  into 
Winnfleld  irithin  three  years  from  the  date 
of  tha  Tota.  Afterwards  tbe  police  jury 
tended  the  time  to  May  1,  1901,  on  or  before 
which  date,  and  befon  the  acquisition  of  ita 
Tight  of  way  and  ground  by  the  plaintiff, 
the  road  was  finished.  It  waa  acceptad  by 
the  police  jury  and  taxea  have  been  levied 
and  paid  in  accordance  with  the  vote,  be- 
ginning with  the  year  IMl.  The  defendant 
waa  proceeding  to  levy  on  the  property  of 
the  plaintiff  in  the  parish,  and  says  that 
If  the  Constitution  of  1B9S  ii  construed  to 
confer  an  exemption  from  this  tax  upon 
the  plaintiO',  it  impairs  the  obligation  of 
contracts,  contrary  to  art.  I,  %  10,  of  the 
Constitution  of  the  United  States. 

The  plaintiff  says  that  there  is  no  oon- 
atitutional  question  before  this  oourt  be- 
cause the  supreme  court  of  Louisiana  put 
Its  deuaion  partly  upon  the  ground  that 
the  defendant  had  not  acquired  all  of  its 
contract  rights  before  the  adoption  of  the 
Oonstitntion  of  18DS.  Of  conrae,  thie  court 
^  must  satisfy  ItaeU  upon  that  point,  and 
**  and  therefore  has  jurisdiction.  BuHivan  t. 
-  Teias,  B07  U.  8.  4ie,»423,  62  L.  ed.  274, 
277,  SB  Sup.  Ct  Rep.  216,  On  the  other 
hand,  the  defendant  asks  us  to  review  the 
construction  given  to  the  state  Constitu- 
tion as  extending  the  Immunity  granted  by 
the  above-mentioned  art.  230  to  special 
taxes  like  this.  Upon  that  point,  equally, 
of  course,  we  follow  the  state  court.  Louis- 
ville A  N.  R.  Co.  V.  Kentucky,  183  D.  S. 
SOS,  608,  46  L.  ed.  29B,  302,  S2  Sup.  Ct. 
Bep.  55;  Missouri  v.  Dockerv,  191  U.  8. 
16E,  171,  48  L.  ed.  133,  334,  63  L,R.A.  671, 
S4  Sup.  Ct.  Rep.  63.  Leaving  these  pre- 
llininariea  behind,  ne  come  to  the  point  of 
the  ease. 

We  ahall  not  eonsider  whether  the  vote 
is  to  ba  regarded  as  having  been  simply  an 
offer  at  the  time  of  its  passage,  in  con- 
sideration of  seta  to  be  done  thereafter, 
and  as  having  become  a  contract  only  when 
the  road  was  finished,  that  Is  to  say,  after 
the  Constitution  of  1808  went  into  elTect. 
6ee  Wadeworth  v.  Ean  Claire  County,  102 
U.  S.  634,  538,  639,  20  L.  ed.  221,  223,  224. 
We  shall  assume,  without  deciding,  that  it 
became  binding  st  once,  by  statutory  au- 
thority, after  the  analogy  of  acovennnt  (see 
Wisconsin  t  M.  R.  Co.  v.  Poware,  101  U.  B. 
179,  386,  48  L.  ed.  22B,  231,  24  Sup.  Ct.  Rep. 
107),  although  liable  to  be  defeated  by  the 
Bonparfomance  of  the  condition  attached. 
Wa    -— ""—   also   that   the   condition    waa 


satisfied  and  the  right  to  the  tax  earned, 
and  that  when  earned  it  bad  tba  sauw 
validity  and  force  as  If  it  had  been  gained 
before  the  Constitution  was  adopted.  It 
appears  further  from  what  we  have  stated 
that  when  the  right  to  the  tax  accrued,  the 
land  now  in  the  hands  of  the  plaintiff's 
road  waa  liable  to  taxation.  But  these  facta 
and  assumptions  are  not  enough  to  maka 
out  the  defendant's  case. 

No  doubt  a  state  might  limit  its  con- 
trol  over  the  power  of  a  municipal  body  to 
tax  by  authorizing  it  to  make  contracts  on 
the  faith  of  its  existing  powers  (Wolff  T. 
New  Orleans,  103  U.  S.  369,  2S  L.  ed.  396} 
Louisiana  ex  rel.  Hubert  v.  New  Orleans,  215 
U.  S.  170, 64  L.  ed.  144,  30  Sup.  Ct  Bep.  40), 
although,  unless  It  did  limit  itself  with  a 
certain  distinctness  of  implication,  a  sub- 
ordinate body  would  contract  subject,  not 
paramount,  to  the  power  of  the  state 
<MauigKUlt  V.  Springs,  19B  U.  8.  473,  480,  a: 
60  L.  ed.  274,  278,  26  Bup.  Ct  Bep.  ie7|  $ 
Knoxville  Water*Co.  v,  Knozville,  186  0.  * 
B.  434,  438.  47  L.  ed.  887,  8S1,  23  Sup.  Ct. 
Rep.  631).  But  there  is  no  sueh  limitation 
by  the  state,  and  no  contract  by  the  parish 
that  implies  it  An  authority  given  by 
the  state  to  promise  and  levy  a  tax  in 
future  years  on  tba  taxable  property  in  the 
parish  does  not  purport  to  limit  the  power 
of  the  state  to  say  what  property  shall  be 
taxable  when  the  time  comes, — at  least,  by 
general  regulation*  not  aimed  at  aiding  an 
avaaion  of  the  promise  it  has  allowed.  A 
vote  by  a  parish  to  pay  S  mills  on  all  the 
taxable  property  within  its  boundaries  re- 
fers on  its  face  to  a  determination  by  the 
sovereign  as  to  what  that  property  shall 
be.  See  Arkansas  Southern  R.  Co.  v.  Wil- 
son, 118  La.  306,  401,  42  Bo.  976.  The 
notion  that  the  statute  and  the  vote,  Bepa< 
rately  or  together,  precluded  the  state  from 
erecting  a  jail  that  should  be  free  from 
such  claims,  is  untenable  on  ita  face.  The 
)  reasoning  allows  the  state  to  go 
farther,  as  it  has  done.  We  agree  with  the 
Bupreme  Court  that  it  did  not  transgresa 
the  Constitution  of  the  United  States. 
Deeree  afBrmed. 


CoTTBTH  (I  S96*) — Uirrran  Statks  StmmiK 
ConBi^EBBOB  TO  Statx  Court— Dbci- 
810H    OF    Fedbral  Question  —  lup aih- 

IHO   GONTUCT  OBLISATIOnB. 

The  contention  tbut  an  attempt  In  the 
State  Constitution  to  limit  taxation  impair* 
the  obligation  of  oontracta  with  a  municipal 
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school  board  does  not  preseut  &  ease  for  r 
writ  of  mror  from  the  Federal  Supreme 
Court  to  review  a  decree  of  a  state  court 
which  refused  mendamua  to  compel  the 
Iny  of  &  tox  to  pa;  claims  and  judgmenta 
baaed  upon  eneh  eontraets,  which  rests 
mainly  on  the  grounds  that  the  relators  were 
gnilt;  of  lachea,  and  that  the  statute  relied 
upon  as  authorizing  such  contracts  did  not 
empower  the  school  board  to  maks  eon- 
traets in  such  wise  as  to  btnd  the  munici- 
pally to  levy  the  tax,  neither  the  Constitu- 
tion nor  any  subsequent  legislation  having 
been  invoked  or  enforced  by  the  eourt. 

nd.  Note.— Fur  othsr  caau.  see  Oonrta,  Cent. 
DIs.  I  lOBO;    D«.  Die.    I  IM.*1 

[No.  43.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  afBrmed  a  judgment  of  the  Civil  Dis- 
trict Court  of  the  Parish  of  Orleans,  deny- 
ing mandamus  to  compel  the  levy  of  a 
special  tax  to  pay  claims  and  judgments 
based  on  eontraets  made  with  the  New  Or- 
leans school  board.  Dismissed  for  want  of 
Jurisdiction. 

See  same  case  bekw,  181  L*.  702,  46 
So.  798. 

The  facts  are  stated  in  the  opinion. 

Ut.  Cbarlee  Loaqne  for  plaintiffs  In  er- 


■  •ill.  Justice  Holmes  delivered  the  opin- 
ion of   the  court: 

Thie  is  a  petition  for  mandamus  to  di- 
rect the  levy  of  a  special  tax  of  1}  mills  to 
pay  claims  and  judgments  against  the  New 
Orleans  school  board,  based  on  contracts 
made  by  the  board  with  teachers  and  others 
during  the  years  1874, 1ST5,  and  ISTS, under 
the  Louisinna  act  SB  of  1873.  The  ground 
of  the  petition  is  that,  under  the  act,  the 
contracts  were  authorized  and  were  payable 
out  of  a  apecial  tar,  unlimited  in  amount; 
that  an  attempt  to  limit  taxation  In  arti- 
cle 233  of  the  state  Constitution  of  ]S9g 
Is  void  as  to  them,  becauss  It  Impairs  thslr 
obligation,  contrary  to  article  1,  j  10,  of 
the  Constitution  of  the  United  States 
(Iiouisiana  ex  rel.  Hubert  v.  New  Orleans, 
216  U.  S.  170,  176-178,  64  L.  ed.  144,  30 
Bup.  Ct  Kep.  40);  and  that  a  sufficient 
amount  has  not  been  levied  for  the  years 
mentioned.  The  aupreme  court  denied  the 
mandamus  (121  La.  762,  46  So.  70S),  and 
tUa  writ  of  error  was  brought. 

Th«  plaintiffs  in  error  are  met  at  the  ont- 
m  by  a  denial  of  the  jurisdictloD  of  this 
aonrt    The  main  grounda  upon  which  the 


supreme  court  of  the  state  decided  the  case 
were  that  tbe  relatora  had  been  guilty  of 
laches,  and  that  the  act  of  1873  did  not 
authorize  contracts  to  be  made  by  the 
school  board  in  such  wise  as  to  bind  the 
dty  to  levy  the  tax.  The  court  did  not  pur- 
port to  rely  upon  the  Constitution  of  ISSS, 
or  any  subsequent  le^slation,  for  the  T9-  - 
■nIL  It  did  not  purport  to  enforce  any  ^ 
later'law;  it  simply  denied  the  existence  • 
of  the  right  alleged.  Therefore,  on  the 
face  of  the  decision,  there  is  no  warrant 
for  coming  here.  But  it  is  aaid  that  this 
court  is  not  limited  to  the  mere  language 
of  the  opinion,  but  will  consider  tbe  sub- 
stance end  effect  of  the  judgment  (Mo- 
CiiUough  V.  Virpinia.  172  U.  S-  102,  116, 117, 
43  L.  ed.  382,  337,  SBS,  10  Sup.  Ct.  Rep. 
134;  Lonisinna  ex  rel.  Hubert  v.  New  Or- 
leans, 2IS  U.  S.  170,  175.  64  L.  ed.  144.  30 
Sup.  Ct.  Rep.  40),  and  that  this  court  wilt 
decide  for  itself,  with  due  respect  for  the 
state  decision,  whether  a  contract  had  been 
made  and  what  it  woa  (Sullivan  v.  Texa^ 
207  U.  8.  410,  423,  62  L.  ed.  274,  277,  28 
Sup.  Ct  Rep.  215).  Both  of  these  state- 
ments are  true,  of  course,  and  are  relevant 
when  the  judgment  really  givea  efTect  to  a 
later  act  of  the  state  that  would  impair 
the  obligation  of  the  contract  if  the  con- 
tract were  as  alleged.  But  the  mere  allega- 
tion of  a  later  constitution  or  statute  im> 
pairing  the  obligation  of  the  contract  givea 
no  jurisdiction  to  this  court  to  ece  that 
the  contract  is  enforced  according  to  ita 
tenor,  irrespective  of  the  supposed  inter- 
ference of  tlie  later  law.  The  jurisdiction 
extends  to  doing  away  with  such  an  inter- 
ference, hut  not  to  remedying  an  erroneous 
construction  of  contracts,  or  to  seeing  that 
they  are  carried  out  according  to  the  inter- 
pretation of  this  court,  apart  from  it. 
Bacon  v.  Texas,  183  U.  S.  207.  218.  21i>,  41 
L.  ed.  132,  136,  137,  16  Sup.  Ct  Bep.  1023; 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
186  U.  S.  336,  350,  351,  362,  4Q  L.  ed.  936, 
943,  944,  22  Sup.  Ct.  Rep.  891;  Weber  v. 
Rogan,  18S  U.  S.  10,  14,  47  L.  ed.  383,  365, 
28  Sup.  Ct  Bep.  263;  Central  Land  Co.  t. 
LaidleT,  169  U.  S.  103,  110,  111,  40  L.  ed. 
91,  04,'  10  Sup.  Ct  Rep.  80.  Ttierefore  th» 
present  writ  of  error  must  be  dismisHed  un- 
less there  is  more  in  the  case  than  the  opin- 
ion has  disclosed. 

We  discover  nothing.  If  it  was  true 
that  there  was  uo  contract  binding  the  city 
to  levy  an  extra  tax,  or  that  the  parties  de- 
manding it  had  lost  any  rights  they  might 
have  bed  by  laches,  tliere  was  no  occaaion 
to  invoke  or  enforce  any  law  later  than 
the  act  of  1873.  Obviously,  however  moBh 
we  consider  the  suhatance  of  the  judgmanti 
it  disclosee  no  question  ol  rights  under  ths 
Constitution  any  mora  than  doea  the  opl^ 
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•  loB  of  Um  atato  oonrt.  Unlea*  tha  raasons 
put  forward  for  the  deeiaion  wera  but  a 
eorer  for  an  unaTowed  enforcement  of  the 
Oonatitution  of  1898,  nhieh,  of  courae,  there 
la  no  ground  to  auggeat,  the  juriadiation 
of  thie  court  faila.  As  a  nark  of  anperero- 
gatiou,  we  will  indicate  In  a  aummary  way 
aome  of  the  reasona  for  denying  the  power 
of  the  board  of  achool  directoTH  to  bind  the 
eity  to  levy  the  tax  upon  the  facta,  ainply 
to  ahow  how  remote  from  matter  of  Fed- 
«al  jnriadiction  the  deeiaion  was. 

By  I  2  of  the  act  of  1873,  the  board  o( 
direetore  are  to  adopt  an  eatimata  of  debt 
and  eip«nditurea  for  the  current  year,  and 
thereafter,  in  October  of  each  7ear,  to  adopt 
and  e(»nniunlcat«  to  the  city  council  an 
•ctimate  for  the  year  beginning  on  the  next 
January  1.  By  §  4  "the  council,  after  re- 
eriiing  the  eatimate  .  ,  .  ah  all  pro- 
ceed to  make  provliion  for  the  aupport  of 
public  achoola.  .  .  .  For  the  purpoae  of 
■neh  aupport  it  ahall  levy  a  tax  of  not  leaa 
Uian  4  of  1  per  cent,"  etc  Then,  by  %  10, 
the  board  of  directors  of  the  public  schoola 
ahal)  not  be  empowered  to  main  eontracta 
or  debta  for  the  year  1873,  or  any  aubse- 
qoent  year,  greater  than  the  amount  of  the 
rannue  provided  for  according  to  tbia  act, 
or  other  aehool  lawa  exiating,  it  being  the 
faitent  hereof  that  parties  contracting  with 
aaid  board  shall  take  heed  that  due  reve- 
mea  ahall  have  been  provided  to  aatiafy 
the  claims,  otherwise  they  shall  lose  and 
forfeit  the  same."  It  will  be  observed  that 
the  eity  council  la  not  required  by  S  4  to 
■lake  provlaion  for  the  amount  of  the  estl- 
■ate  received  by  it,  but  for  the  anpport  of 
the  pnblia  echoola;  and  that  the  minimum 
Umit  set  to  ita  action  Impliea  that  beyond 
that  point  it  haa  power  of  control.  The 
iubaaqiient  proviaionB  of  g  10  hardly  are 
raeoncileble  with  any  other  view. 

In  tbia  atata  of  the  law,  the  city  council 

•  levied  the  minimum  tax  of  )  of  1  per  cent, 
i|  and  no  more,  (or  the  years  1ST4,  ISTS,  and 

•  1876.  But  the  levy  waa  leaa*than  the  eati- 
nates  of  the  school  board,  and  the  conten- 
tion waa  that  the  city  oouneil  waa  bound  to 
levy  for  the  full  amount  of  the  latter,  and 
that  the  plaintifTs  in  error  are  entitled  to 
demand  a  levy  for  the  difference  between 
the  two  now.  The  contrary  decision  was 
natural  enough  on  the  face  of  the  act  of 
1873,  and  ia  corroborated  by  the  eonsldera- 
tlon  of  other  statvtea  before  and  aft«r  1873, 
to  which  w«  think  it  unnecesaary  to  refer. 
It  also  is  said  that  a  part  of  the  Ux  levied 
ma  not  colleeted.  6nt  that  was  not  a 
ground  stated  In  the  petition,  and  la  not  a 
matter  with  which  we  have  any  concern. 
Wb  do  not  go  into  thia  matter  of  laches 
b«j<md  noUng  that  this  petition  waa  not 
ihd  nntjl  1«0T.     Whether  the  long  deUy 


waa  sufBci^tly  expli^ed  or  not  waa  for 

the  atate  eourt  to  decide. 
Writ  of  error  diamiaaed. 
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1.  A    I 
which  would  be  valid  if  rested  upon  the  o 
mon  law  of  the  state  is  no  less  valid  be- 
cause made  by  a  atate  statute. 

[Bd.  Nots.— Tor  other  caaai,  sue  Commeroe. 
Cant  Dl|.  n  7.  >;    Dae  Di(.  |  ll.*] 

CouuncE  (I  B9«)  —  Statk  RxoTn-anoir  — 
TKT.EOBAPH  OoupAnm. 

2.  Intcratate  commerce  is  not  unconati- 
tutionally  regulated  by  a  state  statute  un- 
der which,  as  conatruM  by  the  state  courts 
a  telegraph  company  cannot  limit  its  lia- 
bility for  ita  negligent  failure  to  deliver  a 
telegram  addressed  to  a  person  in  another 

{Bd.    Note.— For    otliir   cana,    see    fX 
CenL  DlR.  il  ST.  IDO:    Dec.  Dig.  |  U.*] 


or  Law— Fbebdoh  co  GoimaoT, 

3.  Privilcfies  and  immuQltiea  of  citizens 
of  tlie  United  States  are  not  abridged,  nor 
la  due  process  of  law  denied,  contrary  to 
U.  8.  Const.,  t4th  Amend.,  by  a  atate  stat> 
nte  under  which,  as  construed  by  the  state 
eourtp,  a  tel^raph  company  cannot  limit 
ita  liability  for  its  negligent  failure  to  de- 
liver a  teleftram  addressed  to  a  person  In 
another  state. 

CBd.  NoU.— ror  otbar  cum,  »•  ConMltntlcmal 
Law,    Cwit.   Ola.   li   ta-ua,  SU-SMi     Dae   DtS. 

II  m,  m,»] 

CoKBTTTunOKa^   IiAW    (I    240*}  —  Etqoai. 
PKaTxoTioK   01   THx   LawB— TKLxaupH 

COHfASUS. 

4.  The  equal  protection  of  the  laws  is  not 
denied  telegraph  companies  and  the  per- 
sons with  whom  it  does  business  by  a 
state  statute  under  which,  aa  construed  by 
the  state  courts,  a  telegraph  company  can- 
not limit  its  liability  for  ita  negligent  fail- 
ure to  deliver  a  telegram  addressed  to  a 
person  In  another  state,  although  expraaa 
companies  and  other  common  carriers  may, 
by    contract,    Umit   their    liability    in    this 

[Bd.  NaU.— For  oUmt  caae*.  8m  Constltatlimsl 
Law,  Cent.  Dl».  II  (8S-tt»i    IMc  Dig.  |  M.*l 

[No.  15-1 

Argued  October  24,  1910.    Decided  Kovem- 

bar  SS,  1010. 

IN  ERROR  to  the  Supreme  Court  of  tlis 
State  of  Michigan  to  review  a  judgment 
which,  by  a  divided  court,  afSrmed  a  Jndp 
ment  of  tha  Circuit  Court  for  Wayns 
County,  in  that  etate,  awarding  danuigw 
for  the  failure  to  deliver  an  interatate  tsM- 
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Oct.  : 


B«e  Nunc  caM  below,  151  Mich.  435,  llfi 
H.  W.  098. 

§      Btatement  b7  Ur.  Joatlea  HcSennK: 

•  *Thii  u  an  mction  for  dunagu  for  failure 
to  deliver  a  telegram  given  to  the  telegraph 
ecmiMiij  at  Detroit,  Miehlgao,  to  be  d»- 
llTered  at  Kaniaa  Cl^.  Missouri. 

On  the  ISth  of  August,  lOU,  the  milling 
eompany  was  offered  10,000  bushels  of 
wheat,  of  a  certain  kind,  at  91.01  a  bushel, 
for  immediate  sceeptsaee.  The  telegram  in 
•ontrDverey  was  sent  to  accept  the  offer.  It 
was  promptly  tranimitted  by  the  company 
to  Its  relay  station  at  Chicago  within  a 
0  minute  or  two  after  it  was  flied  at  Detroit. 
S  What  became  of  it  afterwards  Is  not 
■  shown;  it'was  not  delivered.  On  the  fane 
of  the  telegram  were  the  following  words: 
"Bend  the  following  message,  without  re- 
peating, snbject  to  the  terms  and  aonditions 
printed  on  the  back  hereof,  which  are  here- 
by agreed  to."  One  of  the  conditions  re- 
ferred to  waa  this:  "It  la  agreed  .  .  . 
that  the  said  company  shall  not  l>e  liable 
...  for  nondelivery  of  any  nnrepeated 
messagea  beyand  theamount  received  for  the 
same."  Fifty  times  the  amount  received 
tor  the  message  was  fixed  as  the  damages 
for  nondelivery  in  case  of  its  repetition,  and 
there  was  a  provision  for  insurance  upon 
the  payment  of  a  premium. 

lie  ease  was  tried  to  a  Jury,  and  the 
milling  eompany  gave  evidence  of  the  atwve 
facts  and  of  ita  damages.  The  telegfaph 
company  offered  no  evidence.  The  tel^rapb 
eompany  asked  certain  instructions,  which 
to  understand,  the  statute  of  the  state  in 
regard  to  telegrams  must  be  given.  It  Is 
entitled,  "An  Act  to  Presoribe  the  Duties  of 
Telegraph  Companies  Incorporated,  Wheth- 
er within  or  without  This  State.  Relative 
to  the  Transmission  of  Messages,  and  to 
Provide  for  the  Recovery  of  Damages  for 
Negligence  in  the  Nonperformance  of  Such 
Duties."  [Act  1B5.  Pub.  AcU  1S93.]  Sec- 
tion 1  of  the  act  provides  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact  that  it  shall  he  the  duty  of  all 
telegraph  companies  incorporated  either 
within  or  without  this  state,  doinR  husinesH 
within  this  state,  to  receive  despatches  from 
and  for  other  telegraph  companies'  lines, 
and  from  and  for  any  Individual,  and  on 
payment  of  the  usual  charges  for  individ- 
uals for  transmitting  despatches,  as  estah- 
lished  by  the  rules  and  regulations  of  such 
telegraph  company,  to  transmit  the  same 
with  impartiality  and  in  good  faith.     Such 

S   telegraph  eompanies  shall  be  liable  for  any 
^    mistakes,   errors,   or   delays   In   the   trans- 

*  mission'or  delivery,  or  for  the  nondelivery 
of  any  repeated  or  nonrepeated  message,  in 

'  9  the  amount  which  soeh  person 


persons  may  sustain  by  reason  of  Uw 
mistakes,  errors,  or  delays  In  the  traiw- 
mission  or  delivery,  due  to  the  negligene* 
of  said  company;  or  tor  the  nondelivery  of 
any  such  despatch,  due  to  the  negligenes 
of  neh  telegraph  eompaay  or  its  agents,  to 
be  reoovered  with  the  costs  of  suit  by  the 
person  or  perwms  sustaining  such  dam- 
age." 

As  to  the  statute,  the  telegraph  company 
requested  the  court  to  instruct  the  jury 
(1)  that  it  did  not  prohibit  a  contract  like 
the  one  made  by  the  partiesi  (2)  the  mill- 
ing company  must  recover  on  the  contract 
or  not  at  all;  (3)  the  message  was  inter- 
state commerce  and  the  statute  cannot  be 
heU  to  apply  to  It  If  the  statute  be  held 
to  be  prohibitory,  it  is  void  as  an  at- 
tempted regulation  of  Interstate  c 
in  violation  of  the  interstate  i 
elause  of  the  Constitution  of  the  United 
BUtes. 

The  eourt  refused  the  instructions,  and 
expressed  in  its  charge  to  the  jury  a  view 
antagonistic  to  the  propositions  of  law  ex- 
pressed in  them.  A  verdict  was  rendered 
for  the  milling  company  in  the  sum  of  1060. 
The  telegraph  company  moved  for  a  new 
trial,  repeating  the  propositions  expressed 
in  the  Instructions,  and  added  the  further 
gtt)und  that  the  statute,  when  construed  as 
prohibiting  contracts  between  persons  utt 
juris,  is  in  violation  of  the  14th  Amend' 
ment  to  the  Constitution  of  the  United 
States.  Judgment  wu  entered  on  the  ver- 
dict, which  waa  afflrmed  by  the  snprama 
Bonrt  of  tbs  state  by  «  divided  court. 

MeasTS.  Rnali  Tagcnrt,  C.  D.  JosIyOt 

Oeorge  H.  Fearons,  and  Henry  D.  Eatabraok 
for  plaintiff  in  error. 

Mr.  Ralph  B.  Wilkinson  for  defendant 
in  error.  m 

•Mr.  Juatice  McKenna.  after  stating  the  ■ 
case  as  alxive,  delivered  the  opinion  of  tb* 

Intercourse  between  the  states  by  the 
telegraph  is  interstate  commerce.  West- 
ern U.  Teleg.  Co.  v.  Texas,  106  U.  B.  460, 
4B4,  26  L.  ed.  1067,  1008;  Western  U.  Teleg. 
Co.  V.  Pendleton,  122  U.  B.  34T,  336,  30  L.. 
ed.  1187,  1188,  1  Inters.  Com.  Rep.  306, 
7  Sup.  Ct.  Rep.  1129.  So  considering,  one 
division  of  the  supreme  court  of  Kliehigan 
was  of  the  opinion  that  the  statute  of  the 
state  in  regard  to  telegraph  messages,  if  not 
limited  to  those  which  were  delivered  with- 
in the  state,  would  be  unconstitutional.  In 
arriving  at  that  conclusion  It  was  consid- 
ered whether  the  common  law  of  the  state 
prohibited  the  stipulation  against  liabill^ 
for  n^ligence,  and  it  was  asked,  If  it  did 
not,  "ean  a  statute  of  a  state  demy  to  «m 
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■ngmgad  In  IntantaU  aomiiMTM  the  rl^t 
■  wUeh  be  theretofore  poMcaeed  of  m&klng 
'  k  eootnet  limiting  hU*lisbilit7 1'  The  flret 
qsMtton  WKa  utcwered  in  the  nc^tive,  on 
the  anthorjt;  of  the  Weetern  U.  Tel^.  Co. 
T.  C>rew,  IS  Hlch.  52S,  end  euboequent 
eaeee.  11m  Mcond  qiuation  was  aIm  an- 
awered  in  the  D^etive,  aa  we  hare  aeen.  It 
waa,  in  effect,  aald  that  if  the  flrat  qnettion 
could  be  uiEweivd  In  the  affirmative  the 
eaae  would  be  determined  by  the  local  law, 
and  there  would  ha  no  power  of  reviiion  in 
tbia  court,  Gitin;  Delmas  r.  Merohanta' 
Mnt  Ina.  Co.  14  Wall.  601,  20  L.  ed.  75T, 
and  Penngylrania  B.  Co.  t.  Hughea,  191 
U.  8.  477,  4B  L.  ed.  268,  24  Sup.  Ct.  Rep. 
1S2.  Thia  preaenta  the  Beeming  paradox 
that  a  prohibition  against  a  limitation  of 
liability,  if  prescribed  by  the  common  law, 
would  be  valid,  and  that  a  like  prohibition 
preacrihed  by  a  atatute  would  not  be.  It 
la  not  olekr  whether  It  ie  meant  to  be  laid 
that  in  the  lliai  Inatance  there  would  be, 
and  in  the  aeeond  Inatanoe  there  would  not 
la,  a  proper  limitation  of  the  liberty  of  cott- 
tr»et  and  a  valid  Interference  with  inter- 


nte  other  dlvlaion  of  tlie  court,  on  the 
other  hand,  expressed  the  view  that  "the 
l^slature  Intended  Ita  aetion  to  be  eo- 
eztenaive  with  tta  authority  to  act,  and  that 
the  itatute  ihould  be  (hven  the  broadeit  pos- 
sible application,"  and  held  to  cover  state 
and  interstate  meetages,  and  "to  forbid  a 
limitation  of  liability"  for  negligence,  and 
"to  malce  void  the  stipulation  contained  in 
the  eontraot."  The  power  of  the  l^slatnre 
to  paaa  it  waa  aasertad,  and  that  it  did  not 
bnrden  interstate  commerce.  "The  eon- 
traet,"  it  waa  said,  "was  made  In  the  state. 
Is  single,  Invotvea  In  its  performance  aervlee 
of  defendant  within  and  without  this  atate 
tor  a  eingls  charge."  He  service  waa  not 
performed,  and  for  the  breach  of  the  com- 
mon-law and  contract  duty  the  milling 
company  has  brought  suit,  it  was  said,  and 
that  the  telegraph  company  seeks  to  avoid 
Gabllity  by  the  atipnlation  on  the  back  of 
the  meaaage.     To  this  defense   it  waa  au- 

^  "By  the  law  of  the  state,  the  stipulation 
M  is  of  no  force  or  effect.  Tha  court  so  de- 
*  elared.  It  is  contended  here'that  in  so 
dmng  tba  aourt  was  in  error.  It  will  be 
well  to  have  in  mind  the  effect  of  tha  stat- 
ute as  it  was  applied  by  the  trial  court. 
Undoubtedly,  it  waa  the  application  of  a 
local  law  to  the  contract  But  tha  local 
law  does  not  attempt  to  state,  measure,  or 
daflna  any  duty  of  defendant,  or  to  rHtab' 
Bab,  dellne,  or  fix  the  consequenoea  of  its 
uisearTlage.  The  liability  of  defendant  is 
wtabllabed  without  rctersoee  to  tba  atat- 
Mi^    It  Is  irtun  It  aaka  to  be  diseharsed 


tharefrom,  by  ^ving  effect  to  tha  stipule 
tion,  that  the  local  law  becomes,  if  at  all, 
effective.  These  considerations  answH  those 
objections  which  are  based  upon  the  notion 
that  the  looal  law  has  been  given  extra- 
territorial affect,  and  they  require,  also, 
that  this  case  and  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  34T,  30  L.  ed.  1187, 
1  Inters.  Com,  Rep.  306,  T  Sup.  Ct  Rep. 
1126,  shall  be  distinguished.- 

W«eUm  U.  Tel(«.  Co.  v.  Pendleton  leaves 
nothing  to  be  said  upon  the  principles  re- 
lating to  interstate  telegrapJiio  ntessagea 
and  the  limitations  upon  the  states  of  power 
to  regulate  them.  A  statute  of  Indiana 
was  adjudged  invalid  which  prescribed  that 
despatches  should  be  transmitted  in  the 
order  of  their  delivery,  whether  intended 
for  deUvery  within  or  without  the  state, 
"under  penalty,  in  case  of  failure  to  trans- 
mit, or  If  postponed  out  of  suoh  order,  of 
(100,  tA  he  recovered  by  tha  person  wbose 
despatch  is  neglected  or  postponed."  The 
statute  was  construed  by  the  supreme  court 
of  the  state  to  apply  to  despatches  not  de- 
livered In  the  state,  even  against  the  prao- 
tice  of  the  eompanies,  authorized  by  tha 
laws  of  another  state-  The  message  was  de- 
livered to  tha  tel^T^ph  company  in  In- 
diana, addreased  to  the  cara  of  a  person  In 
Ottumwa,  Iowa,  who  lived  over  a  mile  from 
the  telegraph  station,  and  not  within  tha  de- 
livery district  These  facts  were  set  up  in 
tbe  answer,  and  that,  in  accordance  with 
the  custom  and  usage  of  the  office,  and  in  ^ 
order  to  facilitate  tlie  delivery  of  the  mea-  ^ 
sage,  a  copy  of  the  telegram  wu*promptly  ■ 
placed  in  the  postoffiee,  properly  addressed, 
and  delivered  the  following  morning.  And 
it  was  averred  that  this  was  in  accordance 
with  the  laws  of  Iowa.  A  demurrer  waa 
sustained  to  the  answer,  and  judgment  en- 
tered for  the  plaintiff  for  tbe  sum  of  (100. 
It  was  affirmed  by  the  supreme  court  i  It 
was  reversed  by  this  court  on  tbe  ground 
that  tbe  statute  waa  a  regulation  of  Inter- 
state commerce.  Of  the  correctnera  of  that 
eonelusion  there  cannot  be  any  controversy, 
but  there  is  a  manifeat  difference  hetwean 
the  statute  of  Indiana  and  the  statute  of 
Michigan  and  their  purposes  and  effects. 
The  former  imposed  affirmative  duties,  and 
regulated  the  performance  of  the  business 
of  the  telegraph  company.  It  hesidea 
igT"ired  the  requirements  or  regulations  of 
another  state,  made  its  laws  paramount  to 
the  laws  of  another  state,  gave  an  action 
for  damages  against  the  permission  of  euoh 
lawa  for  sets  dona  within  its  jurisdiction. 
Such  a  atatuta  was  plainly  a  regulation  of 
interstate  commerce,  and  exhibited  fn  a 
inspieuoua  degree  the  evils  of  aueh  inter- 
ferenoa  by  a  state,  and  tbe  necessity  of  ona 
uniform  plan  of  regulation.    Tba  ttfttnta  «f 
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Micbigan  hu  no  nicb  objeetioiuble  qiuU- 
tiea.  It  impocei  no  additioo&l  dnfy.  It 
gives  BBDction  only  to  an  inberent  dutj.  It 
deelarea  that  in  tbe  performanM  of  a  mtv- 
ice  publie  in  ita  nature,  that  it  ia  a  policy 
of  tha  Btat«  that  there  tball  b«  no  contract 
against  negligence.  The  prohibition  of  the 
■tatute,  therefore,  entails  no  burden.  It 
pennita  no  releaae  from  that  duty  in  the 
public  serrice  which  men  in  their  inter- 
eonrie  must  obserre, — the  duty  of  obaerr- 
ing  the  degree  of  care  and  vigilance  which 
the  circumatancea  juatly  demand,  to  avoid 
injury  to  another. 

We  have  seen  that  one  division  of  the 
•npreme  court  of  the  atate  waa  of  the  Tier 
thjit  if  the  prohibition  rested  on  the  com- 
mon law,  ita  validity  could  not  be  qaea- 
t-  tloned.  We  cannot  concede  such  affect  to 
V  the  common  law  and  deny  !t  to  a  atatnte. 
*  Both  are  mlee  of  oonduct'proeeeding  from 
the  aupreroe  power  of  the  atate.  That  one 
ia  unwritten  and  the  other  written  can 
make  no  difference  in  their  validly  or  ef- 
fect. Hie  common  law  did  not  beetone  a 
part  of  the  lawa  of  the  atatea  of  its  own 
vigor.  It  has  been  adopted  by  constituional 
proviaioa,  by  atatute  or  decialon,  and,  we 
may  lay  in  passing,  ia  not  the  same  In  all 
particulare  in  all  the  atatea.  But,  however 
adopted,  it  expreaaes  the  policy  of  the  atate 
for  the  time  being  only,  and  ia  anbjeet  to 
change  by  the  power  that  adopted  It.  How, 
then,  can  it  have  an  efficacy  that  the  stat- 
ute changing  <t  does  not  possess! 

It  is  to  the  laws,  whether  part  of  the  com- 
mon law  or  found  in  the  ntntntes  of  the 
atate,  that  we  look  for  the  validity  and  ex- 
tent of  a  contract  between  penoDs.  They 
constitute  its  obligation.  How  far  this 
principle  is  Htnited  by  the  commerce  clause 
of  the  Conatitution  of  the  United  Statea 
mav  be  illustrated  by  aeveral  cases  cognate 
to  the  one  at  bar. 

In  rhipnpo.  M-  4  St.  P.  R.  Co.  v.  Snlan, 
160  U.  8.  133,  42  L.  ed.  088,  18  Sup.  Ct. 
Hep.  28 B,  a  statute  was  considered  which 
prohibited  any  railway  company  from  limit- 
ing ita  liability  aa  a  common  carrier.  Solan 
Bued  the  company  to  recover  tlO,000  dam- 
agea  received  by  him  in  Iowa  from  the 
derailing,  by  the  company'a  n^ligence,  of 
a  car  in  which  he  was  traveling  under  a 
written  contract  by  which  tlip  company 
agreed  to  carry  him,  with  cattle,  from 
Rocic  Yalley  to  Chicago.  It  was  etipulated 
in  the  contract  that  the  company  should, 
in  no  event,  be  liable  to  the  owner  or  per- 
son in  charge  of  such  atoek  for  any  injury 
to  bis  person  In  any  amount  exceeding 
$S00.  The  company  allied  that  the  atipu- 
Ifttion  waa  part  of  the  consideration  for  the 
transportation,  that  it  related  exclusively 
to  Intentate  oommeroa^  thftt  It  waa  valid 
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at  common  law,  and  that  tba  atatute  of 
Iowa  waa  void  and  uneonatitutionaJ,  "as 
being  an  attempt  to  r^ulate  and  limit  con- 
tracta  relating  to  interstate  eommeroe." 
The  contentions  were  rejected.  The  eonrt 
said:  * 

*  'TRailroad  eorporationa,  like  all  other  • 
corporationa  and  persons  doing  buaiue^ 
within  the  territorial  jurisdiction  of  a 
state,  are  subject  to  iU  lav.  .  .  .  The 
rules  prescribed  for  the  construction  of 
railroads,  and  (or  their  management  and 
operation,  deaignad  to  protect  peraons  and 
property  otherwise  endaDgared  by  their  use, 
are  strictly  within  the  scope  of  the  local 
law.  They  are  not  in  themaclvea  regula- 
tioua  of  interstate  commerce,  although  th^ 
control,  in  same  degree,  the  conduct  and 
the  liability  of  those  engaged  in  such  com- 
merce. So  long  aa  Congress  baa  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  r^arded  aa  l^slation  in  aid 
of  such  commerce,  and  aa  a  rightful  exer- 
dse  of  the  police  power  of  the  state  to  regu- 
late the  relative  rights  and  duties  of  all 
persons  and  corporations  within  ita  Umita.' 

It  was  further  said: 

"The  statute  now  in  question,  so  far  aa  it 
concerns  liability  for  injuries  happening 
within  the  state  of  Iowa, — which  is  tbs 
only  matter  presented  for  decision  in  this 
ease, — clearly  eomes  within  the  same  princi- 
ples. It  is  in  no  juat  sense  a  regulation  of 
commerce.  It  does  not  undertake  to  im- 
pose any  tax  npcn  the  company,  or  to  re- 
strict the  persons  or  things  to  be  carried, 
or  to  r^ulata  the  rata  of  tolls,  farea,  or 
freight  Its  whole  object  and  efTect  are  to 
make  it  more  sure  that  railroad  companies 
shall  perform  the  duty  reeting  upon  tliem 
irtne  of  their  employment  aa  common 
carriers  to  use  the  utmost  care  and  dili- 
gence in  the  transportation  of  paasengera 
and  goods," 

Pennsylvania  B-  Co.  v.  Hughes,  191  U.  8. 
477,  48  L.  ed.  268,  24  Sup.   Ct.  Rep.  1S2, 
may  be  cited  aa  pertinent.     It  determined 
the  validity  of  the  common  law  of  Pennsyl- 
vania, which  prohibited  the  common  carrier 
from  limiting  hia  liability  for  bis  own  ntg- 
ligence,   though   the   property   waa   shipped 
from  Xew  York  to  a  town  in  Pennsylvania, 
under  a  bill   of  lading  which   contained   a  « 
clause  limiting  the  carrier's  liability   to  a  !J 
■stipulated  value  in  conaideratlou  of  the  rata  ■ 
paid,  the  shipper  having  been  offered  a  blQ 
of  lading  without  auch  limitation  on  pay- 
ment pf  a  higher  rate.   The  court  quoted  at 
length  from  the  Solan  Case,  and  ooncluded 

'We  can  see  no  difference  in  the  applle»> 
t!on  of  the  principle  based  upon  the  manner 
in  which  the  state  requites  this  dagraa  tt 
care  and  responslbili^,  n'    " 
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to  ft  statute  or  TMnltlDg  from  tha  mlM  of 
Uiw  cnforMd  in  tha  stata  eourtg.  Tha  atate 
has  a  right  to  promote  the  welfare  and 
■afaty  of  thoM  within  its  juriadietion  by 
Mqairing  common  earrieTB  to  ba  reaponiible 
to  the  full  measura  of  the  loaa  raanlttng 
from  their  negligence,  a  contract  to  the  con- 
trary notwithBtsnding." 

There  ia  a  difTercnce  between  that  caaa 
and  thie, — indeed  some  contrast.  In  that 
case  a  contraet  was  made  in  New  York 
which  limitetl  the  liability  of  the  carrier, 
the  limitetlnn  i>eing  in  accordance  with  the 
Iniin  nf  thnt  atate:  it  was  disregarded  in 
Penniiylrnnia,  where  the  act  of  negligence 
occurred,  and  the  law  of  the  latter  en- 
forced. In  thia  case  the  contract  limiting 
liability  waa  made  in  Michigan,  the  negli- 
gent act  occurred  in  another  state,  and  yet 
ttie  limitation,  It  la  inalited,  la  void.  In 
other  worda.  In  that  ease  the  law  of  tha 
atate  waa  disregarded;  in  this  ease  It  ia 
Koniflit  tf>  be  pnlorceii.  These,  however,  are 
but  incidental  contrasts.  In  no  way  affect- 
ing the  bealc  principle  of  the  caaea,  which 
was  that  the  laws  paaaed  upon  were  eier- 
eises  of  the  police  power  of  the  atates  in  aid 
of  interstate  commerce,  and,  although  in- 
cidentally afTerting  it.  did  not  burden  it 

Weafem  U.  Teleg.  Co.  ».  James,  182  U.  8. 
6S0,  40  L.  ed.  1105,  IB  Snp.  Ct.  Rep.  684, 
]i  a  strong  example  of  the  same  diatinctfoni. 
A  statute  of  Georgia  which  required  tele- 
graph companies  having  wires  wholly  or 
partly  within  the  state  to  receive  deapatehea, 
transmit  and  deliver  them  with  due  dili- 
gence, under  the  penalty  of  S100,  waa  sns- 
g  tained  as  a  valid  exercise  of  the  power  of 
"  tha  atate  tn  relation  to  mesatgea  by  tele- 
»  p-aph"from  points  outside  of  and  directed 
to  aoroa  point  within  the  state.  It  will  be 
observed  that  this  caae  in  some  particulars 
vUblta  a  eontreat  to  Weatem  U.  Teleg.  Co. 
V.  Pendleton,  122  U.  B.  347,  30  L.  ed.  1187, 
1  Inlera.  Com.  Rep.  306,  T  Sup,  Ct.  Sep. 
1126,  end  yet  tbey  srs  entirely  reconcila- 
ble, having  a  common  principle.  Id  the 
latter  ease  the  law  paaeed  on  clearly  trana- 
•ended  tlw  power  of  the  atate,  because  it 
directly  regulated  interstate  commerce,  aa 
we  have  already  shown.  In  the  James 
Caae  the  power  of  the  state  was  exercised 
in  aid  of  eommeree.  In  the  latter  caae 
prior  eases  were  reviewed,  and  the  princi- 
ple determining  the  validity  of  the  re- 
spective itatutea  waa  declared  to  be  whether 
they  could  he  "fully  carried  out  and 
obeyed  without  in  any  manner  afTectinfr  the 
eonduct  of  tlie  company  with  regard  to 
the  performance  of  its  dutiea  In  other 
etates."  It  was  aaid  that  a  statute  of  that 
kind,  aa  It  would  not  "unfavorably  affect 
or  embarraaa"  the  telegraph  company  tn  the 
eourse  of  its  employment,  should  be  held  val- 
id "until  Congreas  speaks  upon  the  aubject." 


And  It  waa  obaerrad  that  It  la  tha  dntf 
of  a  telegraph  company  which  reoeirM  a 
meeaage  for  tranamission,  directed  to  an 
individnal  at  one  of  Its  stations,  to  delivor 
that  measage  to  the  person  to  whom  it  ia 
addressed  with  reasonable  diligence  and  In 
good  faith.  That  la  a  part  of  Ita  contract, 
implied  by  taking  the  measage  and  receiving 
payment  therefor."  And  there  can  he  liabil- 
ity to  the  sender  of  the  measage  aa  well  as 
to  him  who  is  to  receive  it  The  telegrsph 
company  in  the  ease  at  bar  surely  owed  the 
obligation  to  the  milling  company  to  not 
only  transmit  the  message,  but  to  deliver  It 
For  the  failure  of  the  latter  it  sought  to 
limit  ita  responsibility, — to  make  the  meas- 
ure ol  its  default  not  the  full  and  natural 
consequence  of  the  breach  of  ita  obligation, 
but  the  mere  price  of  the  service,  relieving  it- 
self, to  aome  extent  even  from  the  perform- 
ance of  ita  duty;  a  duty,  we  may  Bay,  if 
performed  or  omitted,  may  have  conseqnenoe 
beyond  the  damage  In  the  particular  in-  ^ 
stance.  This  the  statute  of  the  state,  ex*  « 
pressing  the  policy  of  the  state,*  declarea  • 
shall  not  be.  For  tha  reasons  stated  wv 
think  that  thia  may  be  done,  and  that  it 
la  not  an  illegal  interference  with  inter- 
state commerce. 

Another  contention  la  made.  It  la  nrged 
that  the  statute  as  construed  violates  tha 
14th  Amendment  of  the  Constitution  of  the 
United  SUtea,  in  that  it  abridgea  the  privl- 
legea  and  inunuDltiea  between  citizena  of  tha 
United  States,  and  deprivea  the  telegraph 
company  and  the  persons  with  whom  it  does 
business  of  their  liberty  and  property  with- 
out due  process  of  law.  The  baaia  of  this 
contention  ia  the  liberty  of  the  telegraph 
company  to  make  contracts.  It  is  rather 
late  In  the  day  to  make  that  contention. 
The  r^ulation  of  public-service  corporations 
Is  too  well  establiabed,  both  as  to  power  and 
the  extent  of  the  power,  to  call  tor  any  dis- 
cussion. It  is  true  such  power  ia  not  un- 
limited, nor  is  the  police  power  of  the  state, 
but  tha  cases  we  have  cited  demonstrate 
that  the  statute  of  Uichigan  is  not  in  excess 
of  such  powers. 

Lastly  it  is  aaid  that  the  statute  deprives 
the  telegraph  company  and  the  persons 
with  whom  It  does  hnsiness  of  the  equal  pro- 
tection of  the  laws.  TbIa  ia  sought  to  ba 
sustained  on  the  ground  that  express  com- 
panies and  other  common  carriers  may  by 
contract  limit  their  liability.  The  argu- 
ment to  sustain  the  contention  Is  In  effect 
that  which  we  have  considered.  If  an  un- 
just discrimination  ia  Intended  to  be  assert- 
ed. Orient  Ina.  Co.  v.  Dagga,  172  U.  8.  SS7, 
43  L.  ed.  GE2,  10  Sup.  Ct  Rep.  281,  ia  as 

Judgment  affirmed. 

Ur.  Justice  Holme*  diaaenti. 
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NATIONAL  SAVINGS  &  TRUST  COMPA- 


BquiTT  (I  418*]  —  Pleadinqb— JuDumcnT 

ON— XECBSblTY   FOB  UEKENOAX'ra  TO   FlUE 

Okioinal  OB  Cbobb  Bill. 

1.  The  truitee  in  a  voting  tmat  agree- 
ment, charged  with  tlie  duty  of  holding  and 
Toting  the  corporate  stock  deposited  with 
ft,  and  with  collectins  and  paving  over  the 
dividends  to  the  holaera  of  the  trust  cer- 
tfflcatea,  which  files  a  bill  seeking.  In  ac- 
cordanee  with  the  trust  agreement,  to  be 
permitted  to  resign,  and  to  be  discharged 
from  all  liability  upon  transferring  the 
stock  to  the  new  trustee  chosen  hj  tlie  liold- 
ers  of  the  trust  certificates,  ia  entitled  to 
judgment  on  the  pleading!  which  grants 
the  relief  aought  unless  those  defendants 
not  coneenting,  but  asserting  in  their  an- 
swers claims  to  the  stock  antagonistic  to 
their  eodefendants,  the  holders  of  the  trust 
certificates,  shall  comply  with  the  terms 
on  which  the  court  will  permit  the  filing  of 
an  original  bill  or  cross  bill. 

(Bd.  NutA— For  •Uwr  c(t»a,  sM  Squltj.  Cmt. 
Dlt.  II  »t-m:    Dec.  Dlf.  f  4U.>] 

EqniTT  (I  I98«t— Pi,B*DiNQ— Caosa  Bnx— 

IjEavs  or  CouBT— SBC D Birr. 

2.  PermlasioD  to  file  a  cross  bill  which 
•eeks  to  suspend  the  operation  of  a  decree 
for  the  dlKharge  of  the  trustee  in  a  rot- 
Ing  trust  agreement,  and  tbe  transfer  of 
the  stock  to  the  new  trustee,  is  properly 
refused  defendants  who  awert  claims  to  the 
stock  antagonistic  to  tfaa  holders  of  the 
trust  certificates,  unless  they  apply  for  an 
injunction  and  give  security, — especially 
where  there  are  some  shares  of  stock  held 
by   the   trustee   to   which   such   detenJants 


md.    Not! 
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APPEAL  from  tbe  Court  of  Appeals  of 
tbe  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District  for  the  dis- 
charge of  the  trustee  in  a  voting  trust 
agreement,  and  the  transfer  of  the  stock 
to  the  new  trustee.     Affirmed. 

See  same  case  below,  31  App.  D.  C.  4S2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Kelgwln  and  George 
P.  Montague  for  appellants. 

Messrs.  J.  J.  Darllnston,  John  J. 
Omwford,  and  J.  Keith  M.  Norton  foi  ap- 
p«]I«M. 


*  Ur.  Juaticfl  HoKenna  delivered  th«  spin-  7 
ioD  of  the  court; 

This  is  a  bill  in  equity,  brought  by  tbe  « 
National*  Savings  A  Truat  Company  against  ■ 
the  appellants  and  certain  others,  to  obtain 
a  decree  to  permit  it  to  resign  a  trust 
created  by  tbe  deposit  with  it  of  35,005 
shares  of  the  stock  of  the  American  Piano* 
graph  Company.  The  stock  was  deposited 
under  on  agreement  signed  by  George  & 
Cornwall,  Marion  Bryan,  Charles  T.  Moore, 
and  others,  all  of  whom  were  made  partiea 
to  the  bill.  The  agreement  contained  the 
following  provision: 

"And  it  is  hereby  mntnally  agreed  bj 
and  between  alt  tbe  parties  hereto  tiiat 
on  the  receipt  of  the  reapectlre  certiflcatet 
of  the  said  SS.OOfi  sharea  of  stock  by  the 
said  trustee  from  the  parties  of  the  first 
part,  the  aaid  trustee  ehail  cause  to  be  de- 
livered to  each  of  the  parties  of  the  first 
part  who  contribute  toward  said  3S,000 
aharea  an  assignable  truat  certificate,  which 
shall  recite  the  number  of  shares  so  deposit- 
ed by  him,  and  state  that  tbe  holder  there- 
of is  entitled  to  an  equitable  interest  In 
the  said  35,006  deposited  shares  equivalent 
to  the  number  of  shares  so  conveyed  to 
and  deposited  with  said  trustee  by  each 
of  aaid  depositors  respectively,  and  that 
the  bolder  of  said  truat  certificate  or  cer- 
tificates has  no  right  to  vote  on  any  such 
shares,  but  shall  be  entitled  to  receive  hia 
pro  rata  share  of  any  dividends  paid  oa 
the  deposited  stock,  and  that  on  and  after 
March  31,  ISll,  each  holder  of  such  trust 
certificate  will,  on  anrrender  thereof  to  th* 
said  trastaa,  be  entitled  to  a  certificate  of 
an  equal  number  of  shares  of  stock  of  tbe 
American  Planograph  Company,  and  the 
truBtee  shall  forthwith  cause  to  be  trans- 
ferred on  the  books  of  the  American  Piano- 
graph  Company  the  Stock  so  held  In  trust, 
and  deliver  the  eertiScates  thereof  to  each 
of  the  holders  of  the  said  trust  certificates." 

The  agreement  transferred  the  legal  title 
to  the  trust  company,  and  authorized  it  to 
voto  tlie  stock  in  the  meeting  of  the  piano- 
graph  company,  "for  such  measures  and 
such  persons  aa  the  ownera  of  a  majority 
in  amount  of  said  trust  certificatea  shall  J[ 
direct."  Also  to  eollect*dividendB  and  pay  7 
them  to  the  stockholders  of  the  trust  cer- 
tificatea. The  agreement  also  contained  the 
following  provision:  "It  is  further  agreed 
that  in  ease  the  said  trustee  shall  decline 
to  accept  or  serve,  or  upon  the  resignation 
of  said  trustee  during  the  term  for  which  it 
is  or  may  be  appointed  or  electod,  then  tbe 
holders  of  a  majority  in  amount  of  tbe 
trust  certificaUs  shall  elect  •  trustee  to 
fill  the  vacancy  or  vacaneiea."  It  was  fur- 
ther provided  that  the  agreement  should 
oontinue  in  force  untU  April  26,  1911,  bnt 
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that  the  trust  might  b«  diwolved  before 
that  tliD*  bj  a  vote  of  three  foortha  of 
the  depoaitors. 

It  i«  alleged  tn  the  biU  that  the  National 
SaTings  i  Tmat  Campany  notified  the  de- 
poBitora  of  its  desire  to  Teeign  its  poaition 
as  trustee,  and  that  the  depositors,  hj  an  in- 
strument in  writing,  AxtXj  nominated  find 
appointed  the  Nev  York  Trust  Company  of 
the  eity  of  New  York  and  state  of  New 
York  to  be  trustee  in  its  place  iaatead. 
And  further,  that  the  £2d  of  May,  1906, 
U  received  a  written  notice  from  the  ap- 
pellantfl,  purporting  to  be  issued  by  them- 
selves and  others,  that  the  shares  have  been 
transferred  to  it  "by  breach  of  trust  on  the 
part  of  the  holders  of  certain  of  the  ehares," 
who  were  trustees  of  the  appellants,  and 
that  suit  had  been  commenced  by  the  bene- 
fldariee  of  the  trust  in  the  state  of  West 
^rginia  against  the  planoffraph  company 
to  determine,  among  other  things,  the  own- 
srship    ol   such   sharea. 

It  is  also  alleged  that  two  suits  had  been 
brought  and  were  pending  againflt  the  Sav- 
ings k  Troit  Company  and  others  in  the 
mpreme  conrt  of  the  district,  reapeetively 
numbered  £6,731  and  26,S4T,  in  whieh  re- 
straining orders  were  issued  and  were  eu- 
foreed,  restraining  it  and  the  other  de- 
Isndants,  until  the  court's  further  order, 
tnnn  ronoving  or  attempt  to  remove  from 
the  District  of  Colombia,  and  from  selling, 
•nenmbering,  or  in  any  manner  disposing 
^  of  any  of  the  shares  of  the  stock  of  the 
■J  planograph  company  in  its  possession  or 
•  raatody.  And  that  by*  reason  thereof,  and 
of  the  written  notice  served  upon  it  by 
the  Uoore  company,  it  1*  "advised  that  it 
may  not  transfer  the  said  sharea  of  stock 
1b  its  possession  to  the  said  New  York  Trust 
Company  as  ita  auccesaor  in  the  said  trust, 
without  the  risk  of  liability  and  loas,  eicept 
through  the  aid  of  this  court,  and  that  it 
la  entitled  in  its  said  capacity  as  a  trus- 
tee to  apply  to  this  court  for  its  instruo- 
tiona  and  Ite  protection  in  the  premises." 

The  prayer  of  the  bill  was  that  the  Sav- 
ings A  Trust  Company  "may  be  permitted 
to  resign  and  retire  from  its  said  trust,  and 
to  surrender  the  sharea  of  stock  now  held 
by  it  to  s  new  trustee;  and  that  the  com- 
plainant may  be  Instructed  by  the  oourta  as 
to  the  manner  and  form  of  transfer  by  it 
to  iU  suceeasor  in  the  satd  trust." 

Coata  were  also  prayed  and  general  re- 
lief. Copiea  of  the  various  instruments  re- 
ferred to  were  attached  to  the  bill. 

The  answer  of  the  Moore  company  neither 
admitted  nor  denied  the  averment*  of  the 
Ml),  except  that  it  admitted  giving  notice 
to  tba  Savings  4  Trust  Company  as  alleged 
hf  It  and  the  pendency  of  the  suit  in  West 
^Tglnia,  as  alleged.  Also,  that  the  shares 
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of  stock  stand  in  the  name  of  the  Baviogi 
t  Trust  Company  on  the  bookri  of  the  piano- 
graph  company. 

The  answer  alleges  new  matter  to  the  fol- 
lowing effect:  In  January,  1900,  Moore, 
Bryan,  and  Cornwall,  three  of  the  appel- 
lants, entered  into  a  conspiracy  for  the  pur* 
pose  of  wrecking  the  Moore  company  and  a 
company  called  in  the  answer  the  Lioma- 
trtz,  the  stock  of  which  is  owned  by  ths 
Moors  company,  and  acquiring  for  them- 
selves the  aaseta  of  the  Moore  company, 
including  certain  inventions  of  Moore.  To 
thia  end  they  procured  the  organization  of 
the  planograph  company,  the  purposes  of 
which  were  of  the  same  general  charaoter  ^ 
with  those  of  the  Moore  company.  9 

•Afterwards,  by  the  use  of  the  new  incor-  • 
poration  and  by  a  course  of  fraudulent 
representations  and  conduct,  which  included 
the  piracy  of  the  most  valuable  machine 
of  the  Moore  company,  the  officere  of  the 
latter  company  were  induced  to  believe  that 
the  planograph  company  possessed  some 
inventions  of  great  value,  and  that  the 
Moore  company  would  be  benefited  by  a 
consolidation  of  the  two  eompaniea.  Such 
consolidation  wa*  eCTected  in  1901,  npoa 
terms  and  in  a  manner  which  gave  com- 
plete control  of  the  eonsolidated  eompaniea 
to  the  coufederatea,  ai>d  that  they  have 
used  such  control  tor  their  own  profit,  and 
have  by  varioua  fraudulent  means  poaaeaaed 
themselves  of  a  very  large  part  of  the 
36,006  shares  of  that  company's  stock,  de- 
posited with  the  Bavings  A  Triut  Company. 
A  detail  of  the  transactions  by  which  this 
was  effected  is  not  necessary  to  recite. 
The  answer  concludes  as  follows: 
"This  defendant  admits,  on  the  allega- 
tions set  forth  in  the  bill  of  complaint,  that 
the  plaintiff  la  entitled  to  resign  and  bs 
relieved  of  its  trust,  but  it  alleges,  on  in- 
formation and  belief,  that  the  New  York 
Trust  Company  has  not  consented  to  ao- 
cept  said  trust;  and,  further,  that  no  other 
responsible  trust  company  will  be  likely  to 
accept  the  same  if  it  has  full  knowledge  of 
the  facts,  and  in  view  of  all  the  facts  and 
circumstances  hereinabove  set  forth,  includ- 
ing the  restraining  orders  granted  by  this 
court  in  equity  suits  Nos.  20,731  and 
26,847,  referred  to  in  the  bill  of  complaint, 
which  orders  atill  remain  in  force,  and 
prohibit  the  removal  or  transfer  of  the 
said  3S,00S  shares  of  planograph  stock,  de- 
fendant aubmits  that  the  plaintiff  can  bs 
granted  relief  and  the  rights  of  all  parties 
protected  only  by  the  appointment  of  a 
receiver  tor  the  said  3fi,00S  share*  of  plan^ 
graph  stock  affected  by  said  trust,  who  shall 
hold  said  slock  subject  to  the  orders  of  this 
court  until  ths  rights  of  tbs  various  eMm- 
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mt*  tbento  have  bean  Mttled  uid  deter- 

■  mined" 

t  •Certain  ezhlbite  were  ettached  to  the 
annrar,  bj  wlilob  it  U  aUeged  its  allega- 
tiou  are  euatained. 

Tlie  individual  appellanta,  b7  a  joint 
anawer,  adopted  that  of  the  Moore  compuif . 
All  ot  the  other  defendanta  in  the  suit 
and  appellees  hei«  anawered,  and  gave  eon- 
■ent  to  an  order  permittiag  the  Savings  & 
Tnut  Company  to  reiign  its  trust  and  aur- 
render  the  abarea  of  atock  held  by  it  to 
the  New  York  Tnut  Company.  Two  ot 
tboaa  ao  conaenting  are  the  cam  plain  ante 
in  the  suite  Noa.  2S,T31  and  26,347,  referred 
to  above. 

The  cause  waa  set  down  for  hearing  on 
bill  and  anawera,  and  on  tlie  13th  of  De- 
oember,  1B07,  it  coming  on  to  be  beard,  a 
decree  waa  entered,  authorizing  and  direct- 
ing the  Savings  &  Trust  Company  to  de- 
liver to  the  New  York  Truat  Company  all 
of  the  certiflcatea  of  atock  in  the  American 
Planograpb  Company  which  it  held  by  vir- 
tue of  the  agreement  alleged  in  its  bill, 
"and  to  make  aucb  indorsement  upon  such 
eertiBcatea  as  may  be  required  to  enable 
ita  said  succeaaor  to  take  complete  title  to 
aucb  certiflcates."  And  it  waa  ordered  that 
Upon  compliance  with  the  decree  it  should 
be  diacharged  from  all  liability  to  the  de- 
fendants in  the  suit  in  reapect  of  auch  cer- 
tificates  and    its   action   aa   trustee   under 


The  decree  concluded  aa  follows: 
"Provided,  however,  that  thia  decree  and 
order  shall  be  void  if,  on  or  before  the  33d 
of    December,     IS  07,    the    defendantH    the 
Moore  Printing  Typewriter  Compuny,  Rub- 
•etl  W.  Montague,  and  George  F.  Montague, 
or  one  or  more  of  aaid  last-named  defend- 
ants, Iiy  nay  of  a  cross  bill  in  this  case  or 
by  origiual  bill  in  this  court,  aa  they  may 
be   advised,   aliall   apply   for   and   obtain   a 
restraining  order  or  injunction  with  under- 
taking and  security  as  required  by  equity 
rule  42  of  thie  court,  prohibiting  sucb  trana- 
g  fer  of  said  certificates." 
jj       The   decree  was  made  by  consent  of  all 
'    pa rtieti*  except  by  the  Moore  company  and 
the  individual  appellants. 

On  December  13  the  Moore  company  of- 
fered a  cross  bill,  which  repeated  the  charg- 
M  of  fraud  contained  In  its  answer,  and 
made  other  charges  of  misconduct.  It 
prayed  that  the  Savinga  &  Trust  Company 
be  required  to  hold  the  atock  subject  to 
auch  order  or  orders  as  should  thereafter 
be  made,  and  that  it  be  a  trustee  ot  such 
stock  for  the  purpose  of  the  cause,  and  that. 
In  the  event  that  it  be  permitted  to  resign, 
the  person  Bubstituted  for  it  be  deemed  a 
trustee  of  the  stock,  and  hold  it  subject  to 


tbe  order*  of  the  court,  ^le  otltar  reliel 
prayed  ia  not  neeeaaary  to  mention. 

Leave  to  file  tbe  ecoM  bill  waa  granted. 
Nothing  else  was  dene  under  it,  bat  tte 
appellants  took  an  appeal  from  the  decree 
to  the  court  of  appeals,  by  which  court  tb« 
decree  waa  affirmed. 

The  contentions  of  the  partiea  turn  upon 
the  question  whether  or  not  tlie  bill  is  one 
of  interpleader.  Appellants  contend  that 
it  is  one  in  the  nature  of  interpleader,  being 
in  some  respects  identical  with  it,  but  in- 
volving "another  principle  of  equity,  name- 
ly, a  trust;  and  it  has  therefore  a  greater 
scope,  and  ia  free  from  many  ot  the  techni- 
cal restrictions  of  strict  interpleader,  par- 
ticularly as  applied  to  bailors  and  bailees, 
principal  and  agent,"  etc. 

The  court  of  appeals  considered  the  bill 
as  one  of  strict  interpleader,  and  rejected 
the  contention  of  appellants  (they  were  ap- 
pellants also  in  the  court  of  appeals),  be- 
cause the  claim  "aaaerted  was  not  derived 
from  the  contractual  relation  existing  l>e- 
tween  plaintiff  [Savinga  &  Trust  Company} 
and  tbe  depositors  of  the  atock."  In  other 
words,  that  the  claim  of  appellants  and  the 
claim   of   the   depositors   were   not   derived 

The  court  of  appeals  quoted  from  Rich- 
ardson V.  Belt,   13  App.  D.  C.  200,  as  fol-  a 
Iowa:  ^ 

•"An  esaential  foundation  of  tbe  equity  * 
of  interpleader  is  that  the  party  seeking 
tbe  relief  must  not  be  under  an  independent 
or  special  liability  to  one  of  the  elaimanta. 
Adams,  Eq,  204;  3  Pom.  Eq.  Jur,  S  1327. 
Where  there  is  an  independent  liability  of 
the  party  seeking  the  relief  to  one  of  the 
several  defendants,  arising  out  of  the  rela- 
tions subsisting  between  them,  or  upon  » 
special  contract  creating,  for  example,  tlie 
relation  of  bailor  and  bailee,  landlord  and 
tenant,  or  creditor  and  debtor,  there  can 
be  no  interpleader,  unless  it  be  made  to  ap- 
pear that  others  have  acquired  a  claim  of 
title  or  interest  derived  under  the  aaid  lia- 
bility."    [31  App.  D.  C.  458.1 

But  it  ia  not  necessary  to  consider  tbe 
easentiala  of  a  bill  of  interpleader  or  one 
in  the  natura  of  interpleader.  It  ia  very 
certain  that  the  bill  in  the  pending  case 
waa  not  intended  to  be  either.  The  prayer 
of  tbe  bill  ia  for  permission  to  resign  the 
trust  created  by  the  agreement  between  tbe 
Savinga  &  Trust  Company  and  tbe  depoe- 
itors  of  the  stock, — a  right  which  the  agree 
ment  expressly  givea  it.  But  appellanta 
say: 

"In  the  present  ease,  either  the  eomplain- 
ent,  the  truat  company,  bad  a  right  to  oom- 
pel  the  adverae  claimants  to  oome  into  ecNirt 
and  litigate  their  claims,  or  it  bad  not.    II 
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ft  had  not,  tbe  Mil  ihonld  1i»t«  been  dl>> 
niMBd.  If,  on  tba  other  hand,  it  hod  such 
ri^t,  M  it  clearly  had,  than  the  stock  in 
•ontroTerBy  should  have  been  airarded  to 
tke  partiea  who  eatabliahed  their  owner- 
ship to  it;  that  i^  to  the  appellanta;  who, 
it  is  submitted,  fully  eatabliahed  their 
«UiniB,  while  the  defendant-appelleei  practi- 
«alty  made  default,  which,  in  a  ease  of  this 
nature,  amounta  to  a  confessioa  that  they 
had  no  right  oi  title  as  against  appellants 
to  the  thing  in  controversy." 

The  assumptions  of  these  statements  an 
not  justi&ed.  The  eoTDplainant  did  not 
bring  the  appellants  into  court  to  interplead 
their  claim  to  the  stock  with  the  depoeitors 
n  of  it.  The  complainant  sought  only  by  Its 
T  bill  to'terminate  ita  relation  to  the  depos- 
itoTS  of  the  stock,  and  transfer  the  trust 
it  had  undertaken  to  someone  else.  There 
were  good  reasons  for  doing  so.  It  had  tak- 
<si  the  custody  of  and  assumed  duties  in  re- 
gard to  property  tlie  title  to  which  had  come 
into  dispute.  Every  act  that  was  done  in  dis- 
•karge  of  those  dntiea  would  be  under  the 
shadow  of  illsgalitf  and  the  poasibility  of 
litigation.  And,  besides,  something  had 
been  done  under  the  trust,  the  propriety  of 
which  might  be  questioned  by  the  new 
claimants  to  the  property,  ^lether  jus- 
tifiably was  auhmitted  to  the  sour^  and 
likewise  the  reaponaibility  of  the  new  trus- 
tee. It  muat  be  remembered  that  after  the 
Savings  &  Trust  Company  received  notice 
*1  the  new  claimants  of  the  stock,  it  had 
to  proceed,  if  it  proceeded  at  all,  in  the  pos- 
sibility of  such  claim  being  declared  the 
legal  one.  It  eought,  therefore,  to  relieve 
itaelf  of  the  trust  and  receive  a  complete 
discharge  from  past  and  future  responsi- 
bility. The  appellants  sought  to  make  it 
a  trustee  for  them  during,  it  may  be,  a 
protracted  litigation.  It  was  something 
more,  as  we  have  seen,  than  a  mere  holder 
of  the  stock.  It  had  active  duties  to  per- 
form. We  see  no  error,  therefore.  In  the 
action  of  the  court  on  the  bill  and  anawera. 
But  it  is  said  that  the  trial  court  erred 
in  refusing  to  receive  the  cross  bill  except 
upon  the  terms  prescribed  in  the  deeree, 
which  were,  aa  we  have  seen,  that  they  ap- 
ply for  an  injunction  and  give  a  bond,  aa 
provided  hy  equity  rule  42  of  the  court.  In 
the  motion  for  permission  to  file  the  cross 
bill,  orders  were  asked  that  would  have 
suspended  the  operation  of  the  decree  and 
the  transfer  of  the  stock  certificates.  And 
H  will  further  be  observed  that  the  stock 
waa  not  to  be  transferred  by  the  decree 
to  those  whose  title  appellants  were  seeking 
to  devest,  but  to  a  reaponaible  trust  com- 
pany, and  that  there  were  shares  of  stock 
held  by  the  trust  company  in  which  others 
had  an  interest  which,  it  is  not  contended, 
is  sub>;ct  to  a  trust  in  favor  of  apjMlLanta 


Um  purpose  of  the  sro«s*biII  iHm  therefore  • 
to  prevent  Uie  use  of  property  under  a 
daim  of  title  to  it  which  would  take  tune 
to  determine,  and  it  was  not  inequitabls  in 
the  court  to  require  security  of  the  appel- 
lants,— the  security  which  waa  required  of 
other  litigants  who  sought  the  same  kind 

Appellants,  however,  contend  that  the  re- 
quiranent  was  inequitable,  bcause  the 
amount  of  the  bond  would  have  been  large 
and  beyond  their  ability  to  give.  But  we 
may  not  assume  that  the  court's  action 
would  have  been  in  excess  of  what  the  cir- 
cumstance would  have  justified.  The  ap- 
pellants did  not  Invoke  further  action,  but 
took  an  appeal,  even  before  the  expiration 
of  the  time  which  they  had  been  given  to 
comply  with  the  provision  of  ths  decree. 

Decree  affirmed. 

(tu  u.  a.  m.) 
MONTEZUMA  CANAL  COMPANY,  Appt, 

SMITHVILLE  CANAL  COMPANY  et  aL 

Courts  (|  38T*)— Ukitbd  Srams  Sui'BEUI 
ConBT— Appiai.— Fbom  Tebbitobiai.  Su- 

PBEME  CODftT-~STATEllEHI    Ot   FaCTB. 

1.  The  findings  of  a  district  court  of  a  ter- 
ritory furnish  a  sufficient  statement  of  the 
facts  for  the  purposes  of  an  appeal  from 
the  territorial  supreme  court,  where  the 
latter  court  made  no  express  findings  of 
fact,  but  entered  a  general  judgment  of  af- 
firmance, manifestly  based  upon  the  cor- 
rectness of  the  findings  of  tlie  trial  court. 

[Bd.  Note.— For  otber  oaaea,  ae*  Courts,  Cent. 
Die   II  ICOS-lceT:    Dec  Dig.  I  UT.*] 


2.  Irrigation  canal  companies  and  per- 
sons claiming  under  them,  made  parties  to 
a  suit  over  water  rights,  whether  viewed  as 
appropriators  of  water,  or  ae  mere  carriers 
for  others,  sufficiently  represent  the  users 
of  the  waters  of  the  respective  canals  to 
cause  such  water  users  to  be  bound  by  the 
judgment. 

[Ed.    Nata.— For    othsr    caM*.    He    JudimeaC, 
Cent  DI(.  II  106!.   IIU;    Dee.  Dig.  I  STT.*] 
JnDQUEWT  (I  HZ*)~-Rta  JODICaTA— WiTK» 

BlOBTS. 

S.  A  decree  determining  the  rights  of  an 
irrigation  canal  company  in  tba  waters  of 
a  river,  as  against  the  owners  of  other  ir- 
rigation canals  taking  water  from  the  river 
at  points  above  the  bead  of  its  own  canal, 
and  against  all  persons  claiming  under 
them,  is  ret  judicata  as  to  such  canal  own- 
ers and  the  water  users  under  such  canals 
in  a  subsequent  controversy  over  the  re- 
spective rights  of  the  appropriators  of  the 
waters  of  suoh  river. 

[Bd.  Not*.— For  sther  cues,  sM  JndKinest, 
Cent.  Die.  |g  net,  Urs-U??;  Deo,  Dli.  I  TU.'] 
COHSTITCTIOHAL    LAW    (|    72")j- CODKTS — 

POWEHS— APPOIIIIMENT    OF    WATEB    GOM' 

HISBlOnEB. 

4.  The   bounds   of  ludldal  authorltr  an 
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not  tmuM&dad  bj  Um  apftointiiwiit  by  «  ; 
•ourt  of  »  mter  oommtirioneT  ebargsd  with 
the  duly  of  dirtribntlng  tbe  watin  ot  a 
river  among  tha  varioiu  irrigatioD  canali 
ucording  to  the  adj'udKed  prioritiM,  tad 
Inpoains  upon  tbe  partiu  a  pro  rata  lia- 
biUty  for  hfi  salary. 

[Bd.  Not*— 7or  oUiir  cuu,  aa*  ConitltutloiiBl 

lAv,  Oml  Dig.  I  ut;  Dm.  Die  I  n.*] 

[No.   1.] 

Submitted  November  8,  1909.  Ordered  for 
oral  aigument  Maj  16,  1910.  Argued 
October  21  and  24, 1910.  Decided  Novem- 
ber 88,  1010. 

APPEAL  from  the  SupTems  Court  of  tbe 
Territory  of  Arizona  to  review  a  decree 
irhicb  affirmed  a  decree  of  the  Dtitriot 
Court  ot  Grand  County,  in  that  territory, 
determining  tbe  right!  of  appropriatora  of 
ilie  wateri  of  a  river  for  Irrigation  pnrpORea. 
Revened  and  remanded  (or  further  pro- 
eeedinga. 

See  same  caae  below,  11  Arfi.  BB,  60  Pae. 

sie. 

The  faeta  are  atated  Id  the  opinion. 

Heaara.  John  J.  Hawkins,  Thomai 
Armatmng,  Jr.,  and  C  L.  Rawlina  for  ap- 
pellant on  original  aubmiulon. 

Mr.  TtaomM  Aimstrong,  Jr.,  for  ap- 
pellant on  oral  argument. 
^      Ur.  W»lt«r  Bennett  for  appelleei. 

■    *tSx.  Jnatlea  White,  delivered  the  opinion 
o(  tbe  eonrti 

The  decree  of  the  cnpreme  eourt  ot  the 
territory  of  ArUona  (II  Ariz,  SO,  89  Fac. 
fil2),  which  is  appealed  from,  afllrmed  a 
decree  of  a  diitrict  court  of  the  territory, 
determining  the  right*  of  appropriatora 
within  tiie  county  of  Graham  to  the  water* 
of  the  Gila  river. 

In  the  brief  of  oounael  for  the  appellee  it 
ia  Buggeated  that  the  appeal  should  be  dis- 
missed because  the  matter  in  dispute  does 
not  exceed  the  sum  of  96,000,  and  because 
the  appellant  has  no  aubetantiai  fluancial 
interest  in  the  cause.  We  think,  however, 
that  the  record  sufficiently  shows  that  the 
jurisdictional  amount  is  involved,  and  that 
the  appellant  has  euch  interest  as  entitles 
It  to  prosecute  the  appeal.  We  shall,  there- 
fore, consider  the  case  upon  the  merits. 

The   issues  below   were  made   up   by   an 

•mended   complaint,    in   which   the   Smith- 

ville  Canal  Company  and  the  Central  Canal 

Company  and  the  wat«r  uaeia  under  -these 

canals  were  plaintiffs,  and  ths  Montezuma 

Canal  Company  and  other  canal  companies, 

aa  also  the  water  users  under  such  canals, 

ig  were   defendants.      The    general    nature   of 

*J  the  controversy  is  indicated  by  the  charac- 

•  tar   of   tbe*  decree   entered   in   tbe   district 

■For  other  MMs  ■••  sun*  topic  *  t  inruBaa  to 


eourt,  Just  stated.  Ineorporated  In  tha 
answer  of  the  Montezuma  Canal  Canpany 
and  ita  wat«r  users  were  avermeuta  In  the 
nature  of  a  cross  bill  sgainst  the  San  JoaC 
Irrigating  Company  and  tbe  San  Jo*i  Bx- 
tenaion  Canal  Company  and  variona  other 
defendants,  setting  up  a  former  judgment 
leoovered  in  the  district  court  of  Qrabam 
county  by  the  Montezuma  Canal  Company, 
sa  settling  between  the  Montezuma  Com- 
pany and  said  codefendanta  rights  In  the 
water  of  the  river.  Tbe  San  Jose  Irrigating 
Company,  it  ii  to  be  remarked,  waa  incor* 
porated  in  1892,  and  in  1004  the  San  Joa« 
Extension  Canal  Company  waa  ineorpo- 
rated, and  undertook  tbe  management,  re- 
pair, and  operation  of  a  part  of  tbe  canal 
previously  under  the  control  of  the  San 
JosC  Irrigating  Company. 

The  trial  court  made  Bndings  of  fact  and 
stated  eoncluaion  of  law  thereon,  but  eerti- 
fled  no  rulings  in  respect  to  the  admission 
or  rejection  of  evidence.  The  supreme  court 
of  the  territory  made  no  express  Hndings  of 
fact,  but  entered  a  general  judgment  of 
affinnanoe,  manifeatly  based  upon  the  cor- 
rectness of  tbe  findings  of  the  trial  court. 
Under  such  circumstaneea  the  Bndlngi  of 
the  district  court  furnish  a  suCBeient  state- 
ment of  the  facts  for  the  purpose*  of  this 
appeal.  Stringfellow  v.  Cain,  99  U.  S.  811^ 
2S  L.  ed.  421.  The  question  for  dectsitm, 
therefore.  Is  whether  such  finding*  are  suffi- 
cient to  support  the  decree.    Ibid, 

We  are  concerned,  however,  only  with  tba 
error  aasigned  by  the  Montezuma  Canal 
Company,  aa  that  company  alone  appealed 
to  the  supreme  court  of  the  territory,  and 
it  is  the  only  party  to  the  record  now  seek- 
ing a  reveraal  of  the  judgment  of  affirmanca 
entered  by  the  appellate  tribunal. 

The  contentions  urged  by  the  Montuuma 
company  are  twofold:  First,  that  due  ef- 
fect was  not  given  to  the  prior  judgment 
which  it  pleaded,  and  which  determined  ita  ^ 
rights  in  the  water  of  the  Gila  river  aa  t- 
against  the'appropriators  of  waters  front  • 
that  river  at  points  above  the  heeA  of  ita 
canal;  and,  second,  that  error  was  commit- 
ted in  the  appointment  of  a  so-called  water 
eommiseioner,  charged  with  the  du^  of 
distributing  the  water  among  the  different 
canals,  according  to  the  adjudged  prloritieB. 
There  being,  then,  no  controversy  in  respeot 
to  the  rights  to  water  decreed  in  favor  of 
the  canals  situated  below  the  bead  of  the 
Montezuma  Canal  Company,  the  findings  in 
respect  to  those  canals  need  not  be  partion- 
larly  referred  to. 

Before  stating  the  contents  of  the  decree 
which  was  entered  in  the  trial  court,  we 
make  a  condensed  statement  of  the  facta 
embodied  in  tbe  findings  upon  which  the  de- 
cree waa  baaed,  in  order  to  a  comprehen* 
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iioB  of  tbt  wntmrarMy  arWng  for  detarml- 
action. 

Than  ar*  E3,TES  aerM  of  land  in  tlM  «<niii- 
tf  ti  Qnhain,  territoiy  at  Arizouk,  whieh 
KM  irrigated  b;  watar  diTCrted  from  tlie 
Gila  rivar  bf  ma&iiB  of  twentj'-fiTe  ditcbe* 
or  eanala.  Theat  eanala  extend  from  a 
ptAnt  in  acction  29,  township  6  MUtb,  range 
28  east,  at  first  in  a  southveatwardly  and 
tlten  in  a  northweatwardly  direction,  to  a 
point  41  milea  distant  at  the  northeast  cor- 
ner of  tlie  southeast  quarter  of  section  30, 
township  4  sooth,  range  £3  east.  Commen- 
eiog  with  the  head  of  this  irrigation  STtrtam 
the  canals  in  question,  In  their  order  as  re- 
elects the  flow  of  the  waters  of  the  river 
and  the  nnmber  of  acres  irrigated  by  each 
eanal,  are  as  follows:  Brown,  100  acres; 
Sanohes,  400  aorea;  Mejia,  320  acres;  Fonr- 
neas.  200  acresj  San  Jos^  3,000  acres;  Ui- 
dielena,  400  acres;  Montesuma,  3,700  acres; 
Union,  S,0OO  acres;  Sunflower,  400  acres; 
Orabam,  902  acres;  Central,  2,676  acres; 
Or^on,  1,100  acreaj  Smitbrille,  1,760 
acres;  Bryoe,  010  aerea;  Dodge,  450  acrea; 
Nevada,  800  acrea;  Curtis,  800  acres; 
Eempton,  SeO  acres;  Beid,  100  acrea;  Ft 
Thomas,  BOO  acrea;  Thompson,  240  acrea; 
Ifilitary,  400  acres;  Saline,  46  acres;  Zeck- 
«ndorf,  00  acres.  The  Montezuma  canal 
was  flrst  constructed.  The  six  canals  situ- 
ated above  the  head  of  that  canal  were  con- 
■truetad  as  follows:  The  San  Josfl  and  the 
Hiehelena  in  1ST4,  the  Mejia  in  1S7T,  the 
Sanchez  In  1883,  the  Foumess  in  ISOl,  and 
„  the  Brown  in  1896.  The  first  canal  below 
[j  the  Montezuma  is  called  the  Union,  and 
■  was  constructed  in  187&.  Among  other 
things  it  was  fonnd  that  the  Union  cajial 
"carries  water  for  100  acres  that  were  re- 
claimed in  1874,  and  irrigated  by  water 
that  was  then  diverted  from  the  river  and 
earried    to    the    land    bj    the    Montezuma 

Embodied  In  the  "conclusions  of  law" 
made  by  the  court  is  a  statement  that  Wil- 
liam Ellsworth  and  other  named  individuals 
"were  the  persons  or  succcBsors  in  interest 
to  the  persona  who,  in  1375,  appropriated 
water  for  and  applied  it  to  tbe  first  300 
aerea  of  land"  in  cert^n  named  aeetions, 
"and  who  are  diverting  and  carrying 
water  thereto  through  the  Ban  Joatf  ca- 
saL    .    .    .    " 

One  half  of  a  miner'a  inch  per  acre  waa 
found  to  be  necessary  for  the  irrigation  of 
the  lands  served  by  the  various  canals.  It 
waa  farther  found  that  a  surface  flow  of 
7,500  miner's  inches  in  the  Qila  river  at 
the  head  of  the  irrigation  system  furnished 
more  water  than  is  needed  tc  irrigate  the 
antire  acreaga  ahown  by  the  evidence  to 
kare  been  in  enlUvation  in  the  year  1Q04; 
and   It  was  also  found  that  "there  ia   a 


greater  flow  than  this  amount  during  the . 
larger  part  of  the  year,  ao  that  the  amount 
of  water  available  for  Irrigation  purposes 
is  more  than  one  halt  of  a  miner'a  inch  par 
acre  for  a  greater  length  of  time  each  year 
than  the  time  during  which  the  supply  la 
less  than  one-half  inch  per  acre." 

Substantially  all  of  tbe  canals  referred  to 
are  now  oontrolled  by  incorporated  eanal 
companies,  respecting  whom  the  trial  oonrt 
found  as  follows: 

"The  different  incorporated  canal  eom* 
panics,  who  are  parties  plaintiff  and  defend- 
ant herein,  are  duly  and  regularly  incor-  _ 
porated  under  the  lawa  of  this  territory,  g 
and*own  and  control  the  aeveral  canals,  as  • 
alleged  in  the  pleadings  herein,  whlcli 
oanals  were  originally  operated  by  unin- 
corporated partnerships  or  soeieties,  and 
the  present  corporations,  parties  hereto^ 
are  the  suocaaaora  to  the  unisoorporat 
ed  owners  of  the  aaveral  canals,  and 
are  In  every  instance  carrying  the  water- 
for  the  use  of  the  landownera  or  the  sue-, 
cessors  Ln  interest  of  the  landowners  who 
were  the  original  appropriators  of  the  water 
carried  therein  for  irrigation  purpose!. 
None  of  the  parties  hereto  have  been  en- 
gaged  or  are  now  engaged  In  carrying  water 
for  hire,  and  none  of  the  Incorporated  com- 
panies, parties  hereto,  have  appropriated 
any  water  in  their  corporate  capacity.  Nona 
of  the  aeveral  parties  hereto  who  are  land- 
owners, appropriators  of  water,  or  wlio  are 
receiving  water  for  irrigation  from  the  dif- 
ferent incorporated  companiea  or  through 
the  aaveral  canala  owned  by  the  parties 
hereto,  have  ever  maintained  their  right  to 
their  aeveral  priorities  aa  against  the  eo- 
owners  of  land  or  cousers  of  water  In  their 
respective  canals,  but  the  individual  land- 
owners Bud  appropriators  of  water  that  is 
furnished  under  the  management  of  each 
of  the  several  ditches  or  canals,  herein  re- 
ferred to  have  aurrendered  to  their  eouaara 
in  that  eanal  their  priority,  and  the  water 
that  is  taken  from  the  river  for  the  use  of 
tbe  land  under  the  aeveral  canals  has  been, 
by  the  consent  of  the  different  landowners 
under  eaoh  canal,  delivered  to  the  different 
tracts  of  land  in  accordance  with  the  ex- 
tent of  the  interest  in  the  ditch  or  canal  of 
each  landowner,  regardless  of  tbe  acreage 
cultivated  by  the  said  landowner,  and  re- 
gardless of  the  date  when  the  said  acreage 
was  placed  under  cultivation." 

Findings  11  and  12  are  as  follows: 

"11.  On  the  17th  day  of  February,  1SB7,  a 
decree  was  entered  In  thla  oonrt  in  action 
No.  OOS,  wherein  the  Montezuma  Canal 
Company  was  plaintiff,  the  Ban  Jos4  Irri- 
gating Company,  a  corporation,  Chirieahua 
Cattle  Company,  a  corporation,  Pedro  Ml-  »• 
chelena  and  others,  wer««defendanta,  wher»  • 
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In  It  waj  judged  uid  decreed  tbftt  the 
plklntiff  had  the  right  and  waa  entitled  to 
kKve  flow  into  the  Honteeuma  canal  contin- 
tioaa]7  from  tlie  Q'lla,  river  at  all  times  dur- 
ing the  diy  aeaaon  of  the  year  when  water 
ia  low  and  icarca  in  laid  rirer,  1,000 
miner's  Inches  of  water,  and  was  entitled  to 
have  flow  from  the  said  river  into  said 
canal  2,000  miner's  inches  of  water  at  times 
of  wet  seaaons  of  the  year,  when  water  is 
high  and  plentiful  therein,  as  against  each 
and  all  of  the  defendants  in  said  action,  and 
in  which  it  was  ordered,  adjudged,  and  de- 
creed that  said  defendants  above  named, 
and  all  persons  claiming  under  Uieui  and 
•ach  of  them,  be  perpetually  restrained  and 
enjoined  from  diverting  or  taking  water 
from  the  said  river  above  the  head  of  the 
plaintiff's  said  canal,  or  in  any  manner  ob- 
structing the  Sow  of  water  in  the  said 
river,  so  as  to  prevent  the  said  water  from 
flowing  in  the  bed  of  said  river  down  the 
same,  and  therefrom  into  plaintiff's  canal 
to  the  ftUl  extent  of  a  thousand  inches  dur- 
ing each  and  every  dry  season  ol  the  year 
when  water  ia  low  and  scarce,  and  also  from 
In  any  manner  preventing  the  said  2,000 
miner's  inches  of  water  from  flowing  down 
the  channel  or  bed  of  said  river,  and  from 
flowing  therefrom  into  the  plaintiff's  said 
«anal  during  the  wet  seaaons  of  the  year 
when  water  ia  plentiful  in  aaid  river. 

"12.  On  the  18th  day  of  September,  1900, 
■  oomplalnt  was  filed  in  the  district  court 
of  the  second  judicial  district,  in  and  for 
Graham  County,  territory  of  Arizona,  in 
action  No.  767,  in  which  the  8an  Joi6 
Irrigating  Company  waa  plaintiff  and  E.  L. 
Tidwell  et  aL  were  defendants,  and  on 
March  31,  1901,  a  stipulation  was  filed  in 
tJie  said  cause  No.  707,  by  and  between  the 
San  Jose  Irrigating  Company  and  its  stock- 
holders, on  the  one  hand,  and  Frank  Dyaart, 
Pedro  Michelena,  and  Frank  McLean,  using 
water  on  landa  owned  by  them,  through  the 
Michelena  ditch,  on  tlie  other  hand,  in 
>•  which  it  was  stipulated  and  agreed  that 
■  the  grantora  and  predeceaaora*in  interest  of 
both  parties  made  their  original  appropria- 
tion of  the  water  of  the  Qila  river  at  the 
same  date  or  time,  and  that  neither  should, 
aa  againat  the  other,  claim  or  attempt  to 
prove  any  prior  or  superior  right  to  any  of 
the  water  of  the  said  Gila  river  by  reason 
of  having  been  prior  in  date,  or  time  of 
making  the  original  appropriation  of  the 
water  of  said  Gila  river;  and  on  the  2»th  of 
June,  IBOI,  a  decree  waa  entered  in  the  said 
diatrict  oourt  in  the  said  action  No.  7B7,  in 
which  it  waa  found  and  decreed  by  the  court 
that  the  flrat  right  to  diversion,  use,  and  en- 
joyment of  the  water  in  the  Gila  river, 
after  the  prior  appropriation  of  1,000 
miner's  inches  theretofore  decreed  to  tlie 
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Montemma  Canal  Company,  was  in  Um 
plaintiff,  the  San  Jos£  Irrigating  Company, 
its  shareholders  and  stockholders,  to  the 
extent  of  a  perpetual  flow  of  1,500  miner's 
inches,  and  in  the  defendants  Frank  Dy- 
sart,  Alexander  McLean,  and  Pedro  Miche- 
lena, using  water  through  the  Michelena 
ditch,  f«  the  extent  of  a  perpetual  Sow  of 
SOO  miner'a  inches  of  water  in  the  Qila 
river. 

"That  neither  the  plaintiff  nor  defend- 
ants, users  of  water  under  the  Michelena 
ditch,  have  priority  of  right  over  the  other 
to  the  use  of  the  water  of  the  said  Gila 
river,  but  they  shall  have  equal  right  there- 
to, and  shall  prorate  the  flow  of  water  in 
the  Qila  river  in  the  above  proportiona  in 
case  of  scarcity  of  water  therein,  or  in  ease 
of  a  failure  of  a  full  flow  of  water  in  aaid 
river  from  any  cause  sufficient  to  supply 
each  with  the  quantity  herein  decreed  to  b* 
the  quantity  to  which  each  is  entitled  in 
point  of  time." 

We  excerpt  in  full  in  the  margint  the 


fBe  it  remembered,  that  on  tlie  26th  day 
of   April,   IS05,   the  same   being   a   regular 
judicial  day  of  the  April  term  of  the  aaJd 
diatrict  court,  thla  cause  came  on  regularly 
for  trial  before  the  court  without  a  jury, 
a  jury  having  been  expreaaly  waived  by  the 
parties    in    open    court      The    parties    »p-  g 
peared  in  person  and  by  their  respective  at-  r 
tomeya,   and*the   court   having   neard   the  * 
testimony   of  the  witnesses   and   the  argn- 
menta  of  counael,  and  having  examined  the 
documentary  evidence,  the  records 


the  court  for  eonaideration  and  deciaion, 
and  after  due  deliberation  thereon  and  ex- 
amination of  the  briefa  filed  by  the  attor- 
neya  of  the  reapectiva  parties,  the  court  de- 
livered its  Qndinga  and  decision  in  writing 
(filed  herein)  and  orders  tjiat  judgment  be 
entered  in  accordance  therewith. 

Wherefore,  by  reason  of  the  law  and  the 
findings  aforesaid,  it  Is  ordered  and  ad- 
judged and  decreed  that  the  several  parties 
to  this  suit  are  entitled  to  receive  and  are 


or  their  lands,  from  time  to  time,  i  .  . 
amounts  and  in  the  order  of  priority  as 
shown  in  the  tabular  statement  hereto  at- 
tached and  filed  herewith,  and  marked,  "Tab- 
ular statement  of  amounts  of  water  to 
which  the  water  uaera  under  the  several 
canals  are  entitled  at  different  stages  of 
wat«r  in  the  river,  showing  the  accretions 
to  tlie  surface  flow  at  the  head  of  the  irriga- 
tion system,  and  giving  the  approximate 
amounts  thereof  at  the  bead  of  the  different 

And  the  several  parties  hereto  are  each 
hereby  forever  enjoined  from  in  any  wise 
obstructing  or  interfering  with   the   rights 

for  t 
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•  4mim  wUeh  wm^entered  by  tha  trial  oonrt, 
Mnittuig  tha  tabular  atatament  aa  to  tba 
auonnta  of  water  to  which  tha  watar  naeri 
VBder  tha  aereral  canala  wen  entitled  when 

S  tfea  aurface  flow  at  the  head  of  the  Irrigat- 

?  big  ijatem  waa  300,  400,  GO0,*T5O,  1,000, 

1,600,    2,000,    2,500,    3,000,    3,G00,     4,000, 

AJeoo,  fi,ooo,  s,50o,  6,000,  e,soo,  7,000,  and 

^  7|fl00  inehea,  reapectivaly. 

■       Tha   question   ariaea   whether   due   effect 

*  waa    given    to  'the    decree    entered    in    tha 
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aotioB  No.  SOS  on  Fkbmuj  17f  IWt,  !■ 
favor  of  the  Montezunui  Canal  Comptaf, 
retsired  tc  in  finding  No.  11;  in  etlwr 
word^  la  the  decree  aa  entered  wurantad 
by  tha  facta  al  fonndt  ■ 

*We  premiae  that  the  Montaztuna  Canal  ■ 
Company  and  the  defendant,  individuala 
and  canal  companica  in  action  No,  S06, 
whether  viewed  as  appropriatora  of  watar 
or  aa  mere  carriers  for  others,  aufSeieatly 
repreaentad  the  users  of  the  waters  of  tha 

of  water  In  excess  of  that  beneflclally  used 
thereon.  In  measaring  the  wster  so  sup- 
plied, the  measure  shall  be  taken  for  tna 
water  supplied  to  the  several  canal*  at  the 
point  of  diversion  from  the  river. 

The  eommissioner  shall  report,  from  tima 
to  time,  to  the  court,  aa  to  hia  action  in  tha 
premises,  and  shall,  whenever  he  needs  the 
same,  apply  to  the  court  for  further  dlrao- 
tions  as  to  his  powers  and  duUes  to  make 
this  decree  effect! to. 

An^  of  the  parties  to  this  suit  may  apply 
to  this  court  for  any  proper  modification 
of  this  order  or  in  the  supervision  and  di- 
rection of  the  commissioner. 

The  compensation  of  said  commissioner 
■hall  be  one  hundred  and  Qfty  doUsTs  and 
twenty  cents  (^160.20)  per  month,  and  shall 
be  paid  by  tbe  parties  hereto  in  the  pro- 
portion set  out  in   tha  following  table,  to 

A  table  designating  the  amount*  to  be 
paid  by  the  water  users  under  the  several 
canals  and  ditches,  as  their  pro  rota  pro- 
portion of  the  salary  of  the  commisaioner, 
based  upon  the  acreage  irrigated  under  each 

Canal.  Acres.     Amount. 

Brown   100  $  .65 

Sancbea   400  iM 

Mejia   , 320  2.00 

Foumess    200  1.66 

San   Josfi    3000  19.00 

Michelena   450  S.8S 

Montezuma    3760  23.TS 

Union    2000  18.36 

Sunflower 400  2.B5 

Graham   002  0.10 

Central   2S7S  16.06 

Oregon    1100  6.86 

Smithvllle    1760  11,16 

Bryce  616  3.26 

Dodge    460  2.86 

Nevada    800  6.05 

Curtis 800  5.05 

Kempton   850  S.40 

Reid    , 100  .05 

Ft.  Thomas 960  6.10 

Thompson   240  1.50 

Military 400  2.60 

Saline 36  .20 

Zeckendorf 600  3,15 

Total  acres    23,728 

Total  amount   I1S0.2O 

And  the  said  parties  shall  pay  said  pro- 
portionate sum  into  the  office  of  the  clerk 
of  this  court  for  tha  use  of  tbe  said  oom- 


decree  Albert  T.  Colton  la  hereby  appointed 
a  commissioner  of  this  court,  to  hold  said 
office  and  exercise  tbe  powers  and  duties 
thereof,  hereinafter  prescribed,  until  a  fur- 
ther order  of  this  court. 

The  said  commissioner  shall  have  tha 
power,  a.t  all  times,  when  it  shall  be  proper 
and  necessary,  in  the  discharge  of  his  duties, 
to  enter  upon  any  and  all  of  those  certain 
eanals  and  ditches  known  aa  the  Brown, 
Sanchez,  Mejia.  Fournesa,  San  Jos^  Michele- 
na,  Montezuma,  Union,  Sunflower,  Qraham, 
Cuitral,  Oregon,  Smithville,  Bryce,  Dodge, 
Nevada,  Curtis,  Kempton,  Zeckendorf-Clav- 
enger,  Reid,  Fort  Thomas,  Zeckendorf -Col- 
lins, Thompson,  Military,  Saline,  and  upon 
each  and  every  part  thereof,  and  upon  all 
the  dome,  gates,  flumes,  and  other  structures 
and  appliances,  for  the  obstruction,  diver- 
■ion,  or  eonvevonce  of  water  from  said 
Oila  river  for  the  irrigation  of  lands  under 
any  or  all  of  said  canals  or  ditches,  and  have 
•nperviaion  and  direction  of  the  placing  of, 
changing,  closing,  or  opening  of,  the  same 
for  the  purpose  of  the  dtacharge  of  bis  du- 
ties, snd  to  direct  the  placing  of  proper 
gates,  dams,  or  other  means  for  the  control 
of  the  water  of  said  river  at  the  heads  of 
the  canals  or  other  points  on  the  banks  of 
said  canals,  as  he  may  direct,  at  tbe  expense 
4rf  tbe  parties  hereto  interested  therein, 
and  to  make  such  rules  and  reculations  as 
he  may  deem  proper  and  expedient,  to  be 
observed  by  tbe  parties  hereto,  for  the  dis- 
tribution and  use  of  said  water. 

And  it  is  furtlier  ordered  that  said  com- 
missioner shall  in  person,  with  the  assist- 
ance of  such  help  as  he  may  need,  superin- 
tend and  control  the  diatribution  end  use 
of  water  by  the  parties  hereto,  and  by  the 
proper  practice  direct  the  diversion  of  such 
water  from  said  river,  and  its  conveyance 
to  the  place  of  use  by  whatsoever  means  he 
may  deem  best  to  eecure  the  greatest  econ- 
omy therein.  In  the  service  of  soid  wnter  he 
■hall  direct  the  diatribution  thereof  in  ac- 
cordance with  the  Tights  of  the  parties  as 
to  the  extent  of  land  irrigated  and  order 
of  priority  of  time  of  appropriation  as  in 
this  decree  established.  In  the  distribution 
and  use  of  auch  water  the  commissioner 
shell  take  aa  a  basis  of  the  supply  necessary 
for  the  cultivation  of  said  Isnds  one  half 
of  a  miner's  inch  constint  flow  for  each  acre 
of  land,  or  at  that  ratio,  reckoning  40  mi- 
ner's inches  as  the  equivalent  to  a  flow  of 
1  cubic  foot  per  second;  provided,  however, 
that  no  land  shall  be  served  with  an  amount 
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n«pMttv«  euwli  to  euiM  nieh  water  tuen 
to  be  bound  b7  the  JndgmenL  Thorpo  v. 
Tenem  Ditoh  Co.  1  Wash.  56S,  20  Pna.  SS8 ; 
Arroyo  Ditch  &  Water  Co.  t.  Baldwin,  ICO 
CaL  SSO,  100  Pac  8T4. 

The  portiona  of  the  tabular  statemsut 
wmexed  to  the  decree  with  which  we  are 
now  eoneemed  relate  to  tba  dietribntion  of 
WBt«r  adjudged  as  between  the  MonteEum* 
canal  and  the  eanala  above  the  head  of  the 
Montezuma.  Although,  ••  against  the 
appropriatora  of  water  serred  by  the  San 
,  Joefi  canal  and  the  Michelena  ditch,  the 
9  Uonbizuma  company,  by  the  terms  of  the 
:  decree  in*action  No.  606  "had  the  right  and 
was  entitled  to  have  flow  into  the  Monte- 
zuma canal  continnoualy  from  the  Gila 
river,  at  all  timei  dnring  the  dry  season  of 
the  year,  when  water  is  low  and  scares  in 
said  river,  1,000  miner'a  inches  of  water," 
these  provisions  were  disregarded  in  the 
distribution  of  water  ordered  in  this  case. 
This  plainly  appears  when  it  is  eoniidered 
that  by  the  decree  the  following  allowances 
were  made  to  the  San  Josd  and  Michelena 
canals,  when,  if  the  rights  conferred 
upon  the  Montenuna  canal  by  the  decree 
pleaded  as  re§  jvdioata  had  been  respect- 
ed, no  allowances  whatever  at  the  stated 
stages  of  water  could  have  been  recog- 
■iced  as  existing  in  the  San  Joe£  and 
Michelena  canals;  titz.,  ISO  inches  when  the 
■urfaea  flow  at  the  head  of  the  irrigation 
system  is  400  inobes,  320  Inches  when  the 
•nrface  flow  is  7G0  inches,  4S0  inches  when 
the  surface  flow  is  1,000  inohea,  and  600 
inches  when  the  flow  is  1,S00  inches,  with 
on  allowance  also  to  the  Mejia  canal  in  the 
latter  event  of  30  inches. 

While  the  findings  do  not  establish  the 
reasons  which  led  to  these  allowances  con- 
trary to  the  decree  which  was  pleaded  as 


m  fvdioata,  then  U  room  for  conjecture 
that  the  deductions  from  the  Monteoim* 
and  the  allowanoea  to  the  San  Jott  and 
Michelena  canals,  contrary  to  the  decree 
were  mode  for  the  following  reasons:  (a) 
As  it  was  found  that  in  1876  Bllswortli  and 
others  bad  appropriated  water  for  the  irri- 
gation of  300  acres  of  land,  and  were  di- 
verting the  same  through  the  San  Jost 
canal,  and  the  date  of  this  appropriation 
was  prior  to  some  of  the  appropriations 
served  through  tbe  Montezuma  canal,  it 
was  considered  that  this  priority  should  be 
regarded  in  the  distribution,  even  if  to  do 
so  would  conflict  with  the  prior  Judgment 
In  favor  of  the  Montezuma  canal;  and  (b) 
because  tbe  share  which  was  given  to  tba 
Michelena  canal  out  of  the  allowances  made 
contrary  to  tbe  prior  judgment  in  favor  a 
of  the  Montezuma  canal  were*  presumably  • 
so  given  to  the  Michelena  canal,  in  order  to 
comply  with  the  terms  of  the  judgment  in 
action  No.  TS7,  referred  to  in  finding  12, 
which  established  an  equality  of  rights  in 
the  water  between  the  San  Josfl  and  the 
Michelena  canals.  But  if  these  be  the  theo- 
ries upon  which  the  court  considered  it  was 
Justified  in  disregarding  the  prior  Judg- 
ment, its  action  was  erroneous.  This  was 
BO,  because  the  rights  of  the  appropriations 
to  tbe  water  carried  tiirough  the  Monte- 
zuma canal,  as  against  appropriators  of 
water  diverted  by  the  Son  JosA  canal, 
were  adjudicated  as  late  sa  1897  by  the 
decree  which  was  pleaded  as  re*  judieata, 
and  as  no  facts  were  stated  by  the  court 
which  served  to  take  the  appropriations  of 
water  made  by  Bllsworth  and  others  in 
187S  out  of  the  operation  of  the  Judgment 
of  1897,  we  can  perceive  no  reason  why  the 
fact  that  appropriations  were  made  in  1876 
by  Ellsworth  et  al.  juatifled  a  disregard 


L   the   first   day   of   each   and 
every  month. 

And  it  is  further  ordered  and  decreed 
that  the  gates  of  the  water  uaera  in  ar- 
rears of  payments  to  said  commissioner  in 
accordance  with  the  foregoing  pi 
may  be  kept  closed  by  said  water 
intil  said      " "  " 


i  fled. 


s  are  paid  and  satis- 


*It  is  further  ordered  and  decreed  that  in 
the  case  of  each  incorporated  company,  par- 
tv  hereto,  that  is  operating  a  canal  or  ditch, 
the  pro  rata  portion  of  tbe  said  commiBsion- 
er'a  compensation  falling  due  from  the  acre- 
age of  the  water  users  of  such  canal  shall 
be  a  charge  against  the  canal  company,  and 
shall  be  paid  by  proper  ofBcer  of  such  com- 

5 any  to  the  clerk  of  this  court  on  the  first 
ay  of  each  month,  for  the  account  of  said 
eommissioner,  and  the  said  officer  of  tbe 
■aid  canal  company  is  hereby  authorized  to 
dose  the  gates  of  water  users,  under  the 
canal  operated  by  said  canal  company,  who 
may  at  any  time  be  in  arrears  for  more  than 


aix^  dm  in  the  payment  of  the  pro  rata 
share  of  said  commissioner's  compensation 
due  from  the  acreage  owned  or  controlled  by 
said  water  users,  and  the  said  officer  is  here- 
by ordered  and  required  to  close  tbe  gates 
of  the  said  canal  at  any  time  the  said  canal 
company  may  be  in  arrears  of  payment, 
for  more  than  sixty  days,  to  the  clerk  of 
this  court,  of  tbe  pro  rata  part  of  the  oom- 
pensation  due  from  the  acreage  irrigated 
under  the  said  canal,  and  to  keep  such  gate 
closed  and  the  flow  of  water  through  said 
canal  arrcBted  until  said  arrearage  is  paid 
in  full,  and  the  commissioner  is  hereby 
authorized  to  superintend  such  closing  of 
the  gate  and  arreat  of  flow,  and  to  see  that 
the  same  is  done  in  accordance  with  pro- 
visions of  this  decree.  The  parties  herein 
each  pay  their  own  cost,  and  the  court  coat 
common  to  all  parties  necessarily  incurred 
herein  is  adjudged  against  all  uie  parties 
hereto  in  the  same  proportion  as  the  salary 
of  the  commissioner  haa  been  apportioned 
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The  r«ii)aining  contention  urged  la  baBsd 
npon  tka  aetion  of  the  trial  court,  afGrmed 
by  the  mprenie  court  of  the  territory,  in 
the  eppointment  of  a  water  oommiuioner  to 
make  diitributiou  of  the  waters  ol  the  Oila 
river  pursuant  to  the  apportionment  ad- 
judicated bj  the  decree,  and  imposing  upon 
the  Montezuma  companr  a  liability  to  pay 
Ita  pro  rata  ihare  of  the  ealarj  of  the  com- 
miseioner  ae  fixed  by  the  decree.  The  eu- 
prame  court  of  the  territory  wee  ol  the 
opinion  "that  it  is  eesential  that  an  offi- 
oer  of  the  court  be  continuously  on  the  river 
to  regulate  tlie  amount  to  be  diverted  under 
the  decree  by  each  canal,  in  accordance  with 
the  ever-varying  volume  of  water  in  the 
river,  according  to  the  tabulated  state- 
ment;" that  the  appointment  of  the  oom- 
miasioner  was  a  proper  choice  of  a  method 
to  carry  the  decree  Into  efleetj  and  that 
the  appointment  was  antboriEed  aa  well  by 
a  section  ol  the  Revised  Statutea  of  the  ter- 
m  ritory,  providing  that  "the  court  shall  cauae 
•  its  judgment  and  decree  to  be  CBrried*into 
execution,"  aa  by  the  power  which  the  court 
poeaeased  by  virtue  of  its  "general  juris- 
diction to  provide  all  necessary  means  to 
earry  ont  its  Judgment  and  de^rree." 

It  would  indeed  seem  that  tlie  decree  was 
modeled  upon  legislative  remedies  prcmded 
for  similar  situatione  in  other  jurisdio- 
tions,  as  the  decree  and  the  remedies  which 
It  affords  bear  a  peculiar  resemblance  to 
l^slative  provisions  enacted  in  some  of  the 
states  where  irrigation  is  practised,  to  con- 
trol and  regulate  the  use  of  water  for  ir- 
rigating purposes.  See  part  4,  Weil's  Wa- 
ter Rights  in  the  Western  States,  pp.  SSO 
et  seq.  The  reason  for  the  creation  of  stat- 
utory provisions  of  this  and  kindred  char- 
acter undoubtedly  is,  aa  said  in  Farm  In- 
vaet  Co.  V.  Carpenter,  9  Wyo.  110,  GO 
L.R.A.  747,  87  Am.  St  Rep.  918,  81  Pae. 
£58,  "to  be  found  in  the  inability  of  the  or- 
dinary procedure  and  processes  of  the  law 
to  meet  the  necessities  pertaining  to  the 
(egregation  by  various  individuals  or  com- 
paniee  of  water  from  the  same  stream  by 
separate  ditches  or  canals,  and  at  different 
points  along  its  course,  under  rights  by  ap- 
propriation to  ao  divert  and  use  the  wa- 
ter." 

But  because  it  was  within  the  legislative 
power  to  provide  admin istratiTe  machinery 
to  snperrise  the  common  use  of  water  in  a 
flowing  stream  by  those  having  a  lawful 
right  to  appropriate  the  water  of  that 
stream  for  beneScial  nse,  it  does  not  result 
that  the  decree  entered  by  the  court  below 
was  fn  excess  of  its  authority.  On  the  con- 
tnuy  In  view  of  the  absence  of  legislative 


action  on  the  subject,  and  of  the  neces- 
sity which  manifestly  existed  for  super- 
vising the  use  of  the  stream  by  those  hav- 
ing  the  right  to  take  the  water  in  accord- 
ance with  the  decree  which,  undoubtedly  to 
that  extent,  the  court  was  authoriied  to 
render,  we  think  the  action  taken  by  the 
court  did  not  transcend  the  bounds  of  ju- 
dicial authority,  and  therefore  is  not  just- 
ly amenable  to  the  attack  made  upon  It. 
It  follows  from  what  we  have  said  that  er-  « 
ror  was  committed  by  the  court  below  in  J 
refusing  to  give  due  effect*to  the  judgment  * 
in  action  No.  506,  which  was  pleaded  oa 
res  judicata  by  the  Montezuma  Canal  Com- 
pany. 

The  judgment  of  the  Supreme  Court  of 
the  Territory  of  Arizona  is  reversed,  and 
the  cause  is  mnanded  for  further  proceed* 
ings  not  inconsistent  with  this  opinion. 


Consra  {|  387*)— Uwited  States  Si7pbemb 
Ca cbiv-Appkai.  raou  Supreub  Coubt  ot 
PaiLippiNBS  —  Scope  o»  Rbvixw— Nxw 

TOBOKt. 

The  right  to  r^stration  of  a  land  Utie 
in  the  Philippine  Islands  on  the  ground  of 
established  possession  when  a  composition 
deed  from  the  Spanish  authorities  was  is- 
sued will  not  be  eoneidered  by  the  Federal 
Supreme  Court,  when  reviewing  a  judg- 
ment of  the  supreme  court  of  the  Philip- 
pine Islands,  which  aflirmed  a  judgment  of 
the  trial  court,  refusing  registration  on  the 
opposition  of  the  insular  government,  where 
the  case,  as  made  by  the  [Headings,  is  rested 
solely  upon  the  right  to  register  resulting 
from  the  composition  deed,  without  the 
slightest  averment  of  poesesstan  prior  to 
the  time  such  deed  was  issued,  except  oa 
it  may  be  considered  that  sueh  possession 
was  alleged  as  a  necessary  result  of  the 
averments  as  to  the  deed,  and  no  evidenoa 
whatever  was  offered  concerning  the  posse*, 
sion  prior  to,  or  at  the  time  of,  the  com> 
position  deed,  irrespective  of  the  adminis- 
tration proceedings  leading  up  to  the  issue 
of  such  deed,  and  following  upon  its  an- 
nulment, the  validity  of  the  deed,  as  de- 
pending upon  the  competency  of  the  ad- 
ministrative ofBcers  to  avoid  it  and  to  an- 
nul the  BompoBition  proceedings,  being  the 
one  issue  which,  as  understood  by  the  court 
below  and  by  the  partifs.  arose  upon  the 
opposition  of  the  government. 


■ForoUier  et 
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IN  EBBOR  to  tlie  Supremi  Court  of  tbe 
Philipplna  Iiluida  to  rerisw  %  judgment 
which  kfflnned  a  judgment  of  the  Court  of 
I^nd  RegiatratioQ,  refusing,  ob  tbe  oppoai- 
Uon  of  the  inaular  government,  the  regis- 
tration of  K  Isnd  title.    Affirmed. 

See  ume  c&se  below,  6  Philippine,   214. 

The  fsets  are  stated  in  the  opinion. 

HessTs.  Frederic  B.  Condert  and  Bon- 
«rd  Thayer  Kingshury  for  plaintiffs  in  er- 


•    *Mr.  Justice  Wblte  delivered  the  opinion 
of  the  court: 

Uwia  and  Joana  Roura  petitioned  the 
«oiirt  of  land  registration  to  register  their 
*|]^;ed  title  as  undivided  equal  owners  of  a 
{liece  of  real  estate  aituatad  in  the  pueblo 
«f  San  Miguel  de  Mayumo,  province  of  Bul- 
««an.  See,  for  the  general  functions  of  the 
eourt  of  land  registration,  Carifio  v.  Insu- 
lar Government,  212  U.  B.  449,  63  L.  ed.  694, 
29  Sup.  Ct  Rep.  334;  Reavis  v.  Fianza,  216 
U.  8.  IS,  64  L.  ed.  72,  30  Sup.  Ct.  Rep.  1. 
This  writ  of  error  is  prosecuted  to  a  judg- 
ment of  tbe  supreme  eourt,  affirming  the  tri- 
al court  in  retusing,  on  the  oppoiition  of  the 
insular  government  the  prayer  for  rostra- 
tion. 

Tbe  right  to  prosecute  tbe  writ  is  chal- 
lenged on  the  ground  that  the  amount  in- 
volved iB  not  BuSicient  to  confer  jurisdic- 
tion, and  becanee  there  are  no  questions 
arleing  adequate  alone  to  give  jurisdiction. 
Without  going  into  detail,  we  say,  in  view 
of  the  affidavits  filed  in  this  court  concern- 
ing the  value  of  the  property,  after  allowing 
for  the  elements  of  speculation  possibly  en- 
tering Into  the  amount  fixed  in  the  affi- 
davits, we  think,  in  the  absence  of  affidavits 
in  rebuttal,  a  eufflcient  showing  bas  been 
made  to  give  jurlBdiction.  We  therefore 
overrule  the  motion  to  dismiss,  and  proceed 
to  Um  merits. 

To  reduce  the  case  to  the  issues  essential  to 
be  decided  requires  a  statement  of  the  source 
and  history  of  the  title  ivhoee  reEistry  was 
asked.  We  therefore  at  once  state  the  sali- 
ent and  indisputable  facts  on  that  subject. 
On  the  24tb  of  March,  18BS,  by  act  before  a 
notary  public,  Josfi  Mercado,  declaring  that 
he  owned  and  possessed  two  parcels  of  Irrl- 
gated  land  situated  in  Bibul,  pueblo  of  Ban 
Migual  de  Mayumo,  sold  the  lame  for  cash 
to  Juan  Roura.  A  few  weeks  after,  on  May 
»  tile  3d,  IBBS,  the  acting  petty  governor  of 
>  the  pueblo  of  San  Miguel'de  Mayumo  issued 
a  certificate,  stating  that  Jos^  Mercado  had 
dsolared  to  him  that  be  possessed  and  owned 
three  paroela  of  irrigated  land  in  the  (Hieblo, 
two  of  which  are  rice  lands  and  the  other 
•er*es  aa  a  building  lot  and  garden,  where 


he  has  bis  houae  erected;  that  he  ^*^  po^ 
sesaed  the  land  peaceably  and  uninterrupted- 
ly for  more  than  thirty  years,  and  a^ing 
that  a  certificate  tw  iaaued  as  to  the  truth 
of  these  declarations.  It  wae  recited  in  tbe 
certificate  that  the  "oommune  of  leading 
citiiens"  was  convoked  and  that  they  unani- 
mously declared  that  the  statenientn  of  Mer- 
cado were  in  effect  true.  Tbe  certificate  was 
signed  by  tbe  petty  governor  and  the  in- 
dividual citiiens  who  had  been  convoked  to 
pass  upon  ita  atatements.  The  purpose  of  ob- 
taining the  certificate  does  not  appear,  but 
It  is  inferable  that  it  was  intended  to  ba 
used  in  a  proceeding  to  he  instituted  by  Mer- 
cado to  obtain  a  recognition  from  the  proper 
administrative  authorities  of  his  alleged 
title  to  tbe  land.  We  say  this  beeanse,  four 
months  after,  it  appears  among  the  Slea  of 
a  proceeding  In  which,  on  September  10, 
16BS,  tbe  general  directorate  ot  civil  ad- 
ministration, under  the  authority  vested  in 
it  by  tbe  regulations  authorizing  it  to  adjust 
and  compose  outstanding  claims  of  titTe  to 
the  royal  and  unreclaimed  lands,  directed 
a  deed  to  be  issned  to  Mercado  covering  tw» 
tracts  of  land  in  tbe  pueblo  of  San  Miguel  da 
Mayumo  upon  tbe  payment  of  two  and  a 
fraotion  pesos.  The  sum  thus  to  be  paid,  it 
was  declared,  represented  10  per  cent  of  tba 
assessment  of  the  land,  and  was  esaeted 
"for  the  expense  of  surveying  the  measore- 
ment  to  be  made  by  a  deputy  surveyor  of 
unreclaimed  lands  and  tbe  fees  for  tbe  UtU 
deed,  according  to  the  provisions  of  the  de- 
cree ot  tbe  general  government  of  theae  ia- 
lands  of  September  12, 1882,  approved  by  roy- 
al order  of  July  26, 1884."  On  October  16.  fol- 
lowing, the  director  general  of  civil  adminia-  ^ 
tration  executed,  on  behalf  of  the  direeto-  * 
rate,  a  deed  to  Mercado  of  two*pieces  of  real  ■ 
estate  situate  in  the  pueblo  of  San  Migual 
de  Mayumo,  the  description  of  the  second 
of  which  pieces  in  a  general  sense  conformed 
OS  to  ita  exterior  boundaries  to  the  descrip- 
tion of  one  of  tbe  pieces  which  bad  been  pre- 
viously sold  by  Mercado  to  Roura,  and  also 
of  one  of  the  pieces  described  in  the  certifi- 
cate of  tbe  petty  governor.  In  making  thia 
deed,  the  director  general  deolared  that  It 
was  executed  eonformabfy  to  the  decree  of 
the  general  directorate  of  September  T,  1SS5, 
by  which  decree  the  ovrnership  of  the  land 
had  been  "awarded  gratuitously  to  Merca- 
do." Shortly  prior  to  tbe  making  of  the 
deed  by  tbe  director  general  to  Mercado,  that 
is,  on  Septtanber  2S,  and  shortly  following 
on  November  9,  deeds  authorised  by  the 
general  direetorate,  to  unreclaimed  lajid  in 
the  pueblo  of  Ban  Miguel,  were  made,  the 
one  in  favor  of  Regino  Pengson,  and  the 
otiier  in  favor  of  tha  parish  priest  of  San 
Miguel.  While  the  deacrlption  of  the  land 
embraced  by  theae  two  deeds,  or  tba  surveys 
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•otomponsMtiHljr  made  coaotming  the 
■•me,  &re  not  in  the  record,  it  ii  eatabliahed 
thait  tha  Uiid  which  they  embraced  was  Bur- 
Te;«d  by  the  official  iurreyor  who  (mrrejed 
tha  Mueado  land,  and  that  it  wa*  not  sup- 
poaed  bj  tha  directorate  that  tbsre  waa  tnj 
•onflict  between  the  three  claims. 

Shortly  after  the  making  of  the  Mercado 
deed  It  would  aeem  that  a  complaint  was 
made  to  the  directomte  of  civil  administra- 
tloD  \>j  PeDgaon,  bated  upon  an  alleged 
conflict  between  the  descriptions  of  the  land 
«nbraced  in  the  compoBition  sale  made  to 
him  and  that  described  in  the  composition 
deed  to  Mercado.  Tiie  precise  character  and 
extent  of  this  conflict  is  not  disclosed,  but 
It  Is  inferable  from  the  documentary  evi- 
dence that  it  related  to  the  situation  of  a 
medicinal  mineral  sprinp,  which  wbe  ap- 
parently claimed  by  both,  Pengeon  under 
g  Ub  composition  and  by  Mercado  under  his. 
B  The  matter  n-aa  heard  by  the  directorate  of 
•  dvil  admintstratioD,  and*the  reanlt  of  the 
tnTestigation  of  that  body  was  by  it  re- 
ported to  the  governor  general,  with  its  rec- 
ommendation for  his  action. 

The  governor  general,  conformably  to  the 
recommendationg  made  to  him,  issued  an  or- 
der annulling  the  composition  proceedingB, 
and  the  deeds  issued  thereunder  to  Fengsou, 
Hercado,  and  the  parish  curate.  It  was  ex- 
preesly  directed  that  all  the  proceedings  in 
the  several  com;)ositions  be  annulled,  reserv- 
ing the  right  of  the  parties  to  apply  for  a 
new  composition.  It  was  further  directed, 
however,  that  before  such  new  composition 
be  allowed,  a  competent  surveyor  be  appoint- 
ed, who  should  marlc  out  the  boundaries  of 
the  medicinal  mioeral  spring,  with  the  ap- 
purtenant land  necessary  to  enable  the  pub- 
lic to  enjoy  its  benefits,  and  that  such 
spring  and  the  land  BO  marked  out  should 
be  held  as  public  property,  reserving  to  pri- 
vate owners  the  right  to  demand  compensa- 
tion for  any  private  land  taken  in  the  exe- 
cution of  the  order.  In  addition,  the  order 
commanded  the  local  authorities  to  de- 
mand from  Penj^on,  Mercado,  and  the  par- 
ish priest  a  return  of  the  deeds  issued  to 
them,  which  the  order  canceled;  that  the  or- 
der be  transmitted  to  the  proper  provincial 
and  local  authorities  to  be  executed  and  put 
of  record,  in  conformity  to  law.  The  order 
was  published  in  the  official  gazette  at  Ma- 
nila, and  was  undoubtedly  communicated 
through  tlie  proper  administrative  channels 
to  all  the  administrative  officers  who  were 
Boucemed  with  its  execution,  including  lo- 
cal officers  of  the  pueblo  of  San  Miguel. 
The  grounds  upon  which  the  directorate 
recommended  and  the  governor  general  an- 
nulled the  composition  proceedings,  as  above 
stated,  were  thus  enumerated  in  the  official 


"Account  having  been  given  by  this  cen- 
tral office  to  his  excellency,  the  governor 
general,  of  the  proceeding  instituted  by  Don 
Jose  Fores  on  behalf  of  Don  Begino  Pengeon, 
relative  to  a  claim  of  lands  granted  t^  h 
oomposition  in  the  barrio  of  Sibul,  pueblo  of  |§ 
San  Miguel  de  ■Mayumo,  it  being  found  ■ 
that  not  only  the  land  granted  to  the  afore- 
said Pengson,  but  also  those  granted  tc 
JoB^  Mercado  and  to  the  parish  priest  of 
San  Miguel,  do  not  agree  in  their  locationi 
or  boundaries  with  those  set  forth  In  thv 
title  deeds  issued  by  this  genera]  directo- 
rate under  date  of  November  0, October  10, 
and  September  SS  of  laat  year,  respectivel;f, 
and  that  these  differences  originate  in  er- 
rors committed  by  the  expert  appraiser  of 
lands,  Don  Job^  Moreno,  when  he  practised 
the  acts  relative  to  said  lands  in  the  ca- 
pacity of  acting  deputy  of  unreclaimed 
lands.  And  it  being  found  that  the  Sibul 
spring  has  never  been  known  as  private 
property,  nor  is  it  included  in  land  which 
may  have  this  character,  but  rather  that 
those  medicinal  waters  have  been  utilized, 
without  any  hindrance  or  obstacle,  not  only 
by  the  restdenta  of  the  pueblo,  but  by  the 
public  in  genera],  as  ia  evidenced  amongst 
other  things  by  a  certiBcate  of  the  municipal 
authorities  of  San  Miguel  de  Mayumo,  and 
is  confirmed  by  the  unanimous  and  universal 
voice  of  the  public,  and  it  being  found  that 
the  general  inspection  of  unreclaimed  land* 
and  this  general  directorate  have  been  taken 
unswarea  by  the  aforesaid  expert  to  issuer 
as  they  did  issue,  by  virtue  of  the  survey* 
made  by  him,  titles  of  ownership  by  compo- 
sition of  the  lands  bordering  upon  the  Sibul 
BprlngB,  by  reason  of  which  it  might  be  be- 
lieved that  the  spring  is  fouod  included 
within  some  of  them,  and  that  the  pnbllir 
and  free  zone  which  alt  springs  have  and 
need  for  their  enjoyment  had  disappeared, 
and  considering  that  the  three  proeeedingt 
referred  to  embrace  a  vice  of  nullity  from 
their  beginning,  because  the  data  whioh  ap- 
pear in  the  notes  of  survey  and  measaT»- 
ment  of  the  lands  and  the  plans  whieb  ao- 
company  them  are  not  eorreet,  and  conse- 
quently the  title  deeds  iaaued  do  not  describe 
the  landa  auch  as  they  really  are,  and  consid- 
ering that  the  party  responsible  for  this  die-  ^ 
crepancy  is  the  expert,  Don  Jos^  Moreno,  2 
who,  when  called  to  explain 'the  errors  ■ 
committed  by  him,  hae  not  done  so  aatie- 
faotorily,  errors  all  the  more  inueuBable  i» 
that  there  are  involved  parcels  relatively 
small  and  oontiguons,  and  surveyed  and 
measured  with  an  insignificant  lapse  of  time 
between  one  and  the  other,  giving  rise  to  the 
suspicion  that  said  errors  have  not  been 
cauaed  solely  by  neglect  nor  lade  of  seal. 
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Wb  state  fn  a  inmiiiuy  way  tlw  fnrthftr 
official  action  eoneenung  the  medicinal 
■pring  referred  to  in  the  order.  The  gOT- 
emor  general  directed  the  proper  pTovinciai 
and  local  authoritiea  to  ettabliih  at  the 
•pring  a  aanitarinm  far  the  use  ol  the  pub- 
lie.  But  thii  not  being  carried  out,  it  waa 
auggeated  that  the  ipring  be  placed  under 
the  control  of  private  persona  for  the  pur- 
pose of  creating  a  sanitarium  for  the  pub- 
lic beneflt,  and  a  moderate  subvention  from 
the  treasurj'.  This  project  also  fell  through, 
on  the  suggestion  that  private  capital  might 
not  be  willing  to  venture  ao  outlay  for  the 
erection  of  the  sanitarium,  becansa  of  the 
fear  of  outstanding  ctsims  to  ownership  of 
the  spring,  and  the  dread  that  it  might  ul- 
timately not  be  held  to  be  public  property. 
Subsequently  the  provincial  and  local  au- 
thorities were  directed  by  the  governor  gen- 
eral to  investigate  end  report  concerning  the 
ezistenee  of  alleged  claims  to  private  own- 
ership of  the  spring,  and,  as  incident  there- 
to, to  expressly  report  concerning  its  pos- 
session and  Dse  during  the  past  This  or- 
der brought  out  an  official  statement  as  to 
the  previous  composition  deeds,  their  annul- 
ment, ete.,  as  we  have  stated  them,  coupled 
with  a  renewed  declaration  that  investiga- 
tion disclosed  that  the  spring  had  never 
been  posseased  by  any  private  person,  but 
tiad  always  been  enjoyed  by  the  public  and 
naed  as  public  property.  Finally,  in  Sep- 
tember, 169S,  from  Madrid,  a  royal  decree 
,  was  issued,  the  necessary  effect  of  which  was 
I  to  sanction  the  previous  action  of  the  local 
'  autiiorities.  This  order*  directed  that  the 
spring;,  with  adequate  appurtenant  property, 
be  sold  at  public  auction. 

Long  prior  to  this,  in  fulfilment  of  tbe 
order  of  the  governor  general  of  March  S, 
188S,  in  that  year,  and  on  the  Z3d  of  that 
month,  demand  was  made  of  the  curate  of 
San  Miguel  for  the  return  of  tbe  deed  made 
to  him  in  consequence  of  the  composition 
proceedings,  and  be  declared  that  he  had 
mislaid  the  deed  and  could  not  find  it.  On 
the  same  day  of  the  same  month  and  year  a 
demand  was  made  both  on  Mercado  and 
Fengsoo  for  their  deeds.  Pengson  declared 
that,  having  filed  his  in  the  proceedings  to 
vacate  which  had  taken  place  before  the 
directorate,  he  did  not  have  the  deed  in  bis 
possession.  Mercado  declared  that  he  had 
sold  the  land,  and  had  delivered  the  deed 
to  tbe  purchaser.  Not  having  disclosed  who 
the  purchaser  waa,  further  orders  to  call  on 
him  for  disclosure  were  made,  but  ha  was  ab- 
sent and  could  not  be  reached.  Afterwarda, 
in  October,  1890,  Mercado  having  died,  his 
widow,  in  answer  to  an  official  demand  upon 
bsr>  declared  that  the  property  eorered  by 
tba  eompoaition  had  been  conveyed  by  her 
fcoriwnd  daring  ^1*  Ufa  to  Ronra,  to  whom 


the  deed  had  been  delivered,  and  that  Hour* 
being  daad,  the  deed  woald  probably  be 
found  in  the  possession  of  bis  heir  and 
daughter.  Marl*  Roura,  and  she,  upon  de- 
mand being  made  upon  her,  declared  that 
during  the  lifetime  of  her  faUier  she  had 
heard  tbe  title  deed  mentioned,  "but  at 
the  present  time  I  am  ignorant  of  Its 
whereabouts."  Although  the  precise  date 
does  not  appear,  it  is  certain  that 
Roura  died  testate,  and  that,  by  an 
amicable  adjustment  and  extrajndiclal  par* 
tition  of  his  estate,  his  two  daughters,  Ja- 
ana  and  Maria  Roura,  petitioners  before  the 
court  of  registration,  become  entitled  to  one 
undivided  half  each  of  his  rights  in  and  to 
the  land  conveyed  by  Mercado,  if  any  such 
there  wera.  ^ 

With  this  prelude,  we  are  brought  to  jj 
the  Initiation  ofHha  proceedinga  fn  the  court  * 
of  land  registration,  now  before  us. 

The  petition  waa  filed  on  September  19, 
1904.  It  u  alleged  that  the  two  plaintiffs 
were  the  equal  undivided  owners  of  a  tract 
of  land,  which  was  described,  the  description 
evidently  relating  to  one  of  the  tracta  of 
land  which  had  been  described  in  the  deed 
from  Mercado  to  Roura,  and  in  the  certifi- 
cate issued  to  Mercado  by  the  petty  governor. 
It  was  besides  alleged  that  the  title  of  tba 
petitioners  waa  derived  by  them  as  heirs  of 
their  father,  and  that  he  had  derived  his  ti- 
tle from  the  conveyance  made  to  him  bj 
Mercado.  It  was  averred  that  "said  prop- 
erty described  la  not  occupied  by  anyone," 
and,  aside  from  any  Inference  of  posseselon 
to  be  drawn  from  the  alleged  ownership, 
there  was  no  averment  whatever  of  posses- 
sion. Various  documents  were  annexed  to 
the  petition,  among  which  it  is  only  neces- 
sary to  mention  the  certificate  Issued  to 
Mercado  In  1B8S  by  the  petty  governor  and 
the  deed  made  by  Mercado  to  Roura. 

Tbe  insular  government  appeared  and  op- 
posed the  prayer  for  registration,  on  the 
ground  that  the  petitioners  had  no  title  to 
the  property,  and  that  it  was  a  part  of  tht 
public  domain.  When  the  case  was  called 
for  hearing,  the  husband  of  Mrs.  Modeata 
PenRBOn  appeared  in  her  behalf  to  resist  the 
registration  applied  for,  on  the  ground  that 
she  held  title  to  the  property,  and  time  waa 
given  to  formulate  an  opposition,  but  this 
was  not  availed  of,  and  no  further  action 
was  taken  on  behalf  of  Mrs.  Pengson.  At 
the  trial  the  petitioners  offered  various  doc- 
uments to  establish  their  heirship  of  thdr 
father,  which  need  not  be  referred  to.  De- 
claring that  the  property  to  which  the  peti- 
tion related  waa  that  secondly  deacribed  la 
the  deed  from  Mercado  to  Roura  (oont^n- 
ing  the  spring),  the  petitioners  offered  that 
deed  and  the  plan  or  sketch  of  tbe  piopwty, 
whloh  waa  made  in  18BS,  at  tb«  time  «t  tlw 
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s  •ompodtlaa  primwwffngi     la  addition  tbej 

•  offared  Mi^ofBdftl  file  eoDtaioliig  one  of  the 
■dmiiiiabvtiTe  reports  wtiieh  we  haTe  aikt- 
•d;  that  it,  the  one  ■B.7iiie  that  it  would  be 
DBwiM  to  seek  to  procure  privftte  oapital 
for  the  pnrpose  of  eatabliBhiiig  a  eanitari- 
mii  until  the  queation  of  whether  there  waa 
k  private  claim  to  the  property  waa  clearly 
Mttled.  The  goTernment  offer«d  filei  of  the 
admlniBtratiTe  proceedings,  showing  in  great 
detail  the  facts  which  we  have  previooaly 
■tated;  that  is,  the  order  for  composition 
in  fa-Tor  of  Mereado  by  the  directorate,  the 
deed  to  him,  the  controversy  originated  by 
Pengson,  the  decree  of  the  governor  gener- 
al vacating  the  eoni positions,  and  annulling 
all  that  had  been  done  under  them,  and,  in- 
deed, establishing  all  the  facta  as  to  notice, 
tba  investigation  and  report  aa  to  posses- 
rion,  and  the  ultimate  making  of  tbe  royal 
decree.  The  evidence  being  cloaed,  eonnael 
for  the  petitioner  thus  stated  to  the  court 
the  proposition  upon  nUeh  fae  relied  to  ae- 
cure  the  allowance  of  the  reglatratUm  of  the 
title  as  prayed: 

"Tbe  court  offers  to  hear  the  oral  argu- 
ment of  Sr.  Ferrer.  Sr.  Ferrer  stated  that 
lie  sought  the  court  of  land  registration  to 
obtain  title  deed  to  the  parcel  of  land  whieh 
ii  the  subject  of  the  proceeding.  The  right 
which  his  principals  Invoked  waa  derived 
from  the  right  of  the  original  owner,  Don 
Jos*  Mereado,  who  acquired  the  same  by  vir- 
tne  of  the  grant  made  by  the  eonncll  of  civil 
administration  for  a  stipulated  sum,  in  er- 
ehange  for  the  parcel  of  land.  The  de- 
ceased, Juan  Ronra,  father  of  the  petition- 
ers, acquired  possession  of  this  land  by  vir- 
tue of  a  deed  of  sale  executed  by  Don  Josd 
Uereado  In  his  favor,  and  from  him  tbe 
petitioners  inherited  tbe  same.  After  some 
time  bad  elapsed,  the  general  government 
annulled  that  title  by  grant  without  re- 
turning the  money  consideration  for  the 
land,  and  without  previously  hearing  the  de- 
fenses which  the  agRrieved  owner  might  set 
g  up,  when,  as  a  matter  of  fact,  this  matter 
g  ought  to  have  been  beard  before  the  compe- 

•  tent  eourt  This  is  not  legal;  lt*is  an  em- 
beulement,  since  it  eannot  be  conceived  that 
after  the  possession  of  this  real  estate  had 
been  lawfully  granted,  and  the  cost  thereof 
had  been  paid  to  the  satisfaction  of  both 
parties,  ae  ia  witnessed  by  the  docnmenta 
in  evidence,  ell  the  transaction  should  be 
afterward  retroactively  annulled. 

"^eee  points  having  been  explained,  he 
requested  the  r^^stration  of  the  property  In 
tbe  name  of  his  clients." 

The  eourt  denied  the  prayer  for  the  reg- 
istration of  the  title.  Summarily  stated, 
ft  waa  of  opinion,  (a)  that  the  subject  of 
making  the  aomposition  aa  to  tbe  nnrs- 
elalmed  land  and  awarding  a  deed  waa  with- 


in the  adminlatratlTe  antheri^  of  Um  oOt 
eials,  as  waa  also  the  right  to  revoke  and 
cancel  the  deed  within  a  limited  tima  for  ar- 
ror  found  to  exist  or  fraud  dieeovered  to 
have  been  practised  in  obtaining  the  deed; 
(b )  that  it  was  unnecessary  to  inquire 
whether  irregularities  existed  in  the  pro- 
ceedings by  which  the  deed  waa  oaneeled,  or 
whether  an  abuse  of  administrative  discre- 
tion had  happened  in  those  prooeedlngs,  be- 
cause the  Spanish  law  created  express  and 
exclusive  remedies  for  the  correetion  of  such 
errors,  and  required  that  those  remedies 
should  be  resorted  to  within  a  time  desig- 
nated, and  did  not  therefore  allow  such  com- 
plaints to  become  the  subject-matter  of  or- 
dinary judicial  eontroveralea;  (c)  that  aa 
the  deed  which  was  relied  upon  as  the  basis 
for  r^stration  was  the  mere  result  of  a 
eomposttion  proceeding,  and  was,  in  its  eo- 
seuce,  not  a  contract  upon  a  moneyed  con- 
sideration, but  a  mere  gratuitous  award, 
without  the  payment  of  a  prioe,  the  question 
of  error  committed  in  the  annulment  pro- 
ceedings came  within  one  or  the  other  of  the 
systems  of  administrative  recourse  provided 
by  the  Spanish  law,  which,  not  having  bean 
availed  of,  operated  to  deprive  of  the  right 
to  complain  judicially  of  the  cancelation] 
(d)  that  there  was  no  room  for  holding  that  ^ 
the  right  to  registry  obtained  because  of  a  <j 
prescriptive  title,  acquired  under  tha*eom-  • 
position  deed  to  Mereado  by  virtue  of  artiele 
19S7  of  the  Civil  Code,  providing  that  "own- 
ership and  other  property  rights  in  real 
property  are  prescribed  1^  possesaion  for 
ten  years  .  .  .  with  good  faith  and  a 
proper  title,"  because,  first,  from  the  data 
of  the  annulment  of  the  title  good  faith  had 
in  any  event  ceased  to  exist,  and,  second,  be- 
cause of  the  absence  of  the  esaential  ele- 
ment of  possesaion;  since  "it  haa  not  been 
proved  that  there  had  been  exercised,  either 
before  or  after  the  declaration  of  nullity  of 
the  title,  any  possessory  act  on  the  part  of 
the  petitioners  or  of  their  predecessor.  All 
effort  of  counsel  for  the  petitioners  eonsiet- 
ed,  after  the  opposition  of  the  Insular  gov- 
ernment waa  known.  In  proving  that  the 
former  administration  did  not  act  within 
its  powers  in  declaring  the  nullity  of  the 
title  deed  offered."  The  eaae  having  been 
carried  to  the  supreme  eourt,  that  court 
affirmed  the  judgment  upon  grounds  sub- 
stantially identical  with  those  which  eon- 
trolled  tiie  action  of  the  trial  court. 

Although  we  have  concluded,  from  a  con- 
sideration of  the  opinion  of  tbe  court  below, 
aided  by  the  painstaking  and  full  reference 
to  the  Spanish  law  contained  in  the  brief 
on  behalf  of  the  insular  government,  thai 
the  court  below  was  elearly  ri^t  In  Ita 
opinion  aa  to  the  legal  principles  held  t» 
be  decisive,  we  do  not  att^  to  atate  and  r*- 


dn.GoogIc 


n  SUPREME  COUKT  BBPOKTJEK. 


Ti«w  thOM  aonilderktlona,  b«eauM  we  tliiak 
Um  argument  aX  bar  renders  It  nnneceBsary. 
We  1^7  this,  bMUiM  the  BTgument  for  the 
plaintiffs  in  error  in  Bubstanee  bat  pro- 
eeede  upon  the  theory  that,  although  the 
Spanish  law  wt«  eorrectlj  expounded  bj  the 
court  below,  nerertheleei  that  law  was  iu- 
ftppoaite  beeatue  of  conditions  which  it  is 
Insisted  existed  prior  to  and  at  the  time  the 
eomposition  deed  was  issued  and  when  the 
•dministrative  order  ot  annulment  of  that 
title  was  made.  The  proposEtion  ii  thus 
■tat«d  In  the  argument: 
gg  "TThe  poBition  of  the  plaintiffs  may  be 
j§  fery    briefly    summarized    as    follows:     In 

•  J88B  JoHfi  Mereado  was  already, "by  rivtue 
of  his  thirty  yean"  possession,  the  alwolute 
owner  of  the  land  In  question.  The  com- 
position deed  of  October  19,  18SS,  did  not 
ereate  Ub  title,  but  was  merely  evidence 
of  it  The  decree  of  March  6,  1886,  was 
wholly  Ineffectual  to  devest  hia  ownership, 
and  at  most  only  affected  the  record  evi- 
dence of  such  ownership.  It  is  immaterial 
that  DO  affirmative  proceeding  were  taken 
by  Hereado  or  hia  successors  in  Interest  to 
question  the  validity  and  effect  of  the  decree 
of  annulment  They  were  juatifled  in  rely- 
ing on  their  undisturbed  poSBesaion  and 
kwaiting  adverse  action,  when  it  would  be 
open  to  them  to  raise  all  such  questions, 
^is  ownership,  founded  on  possession,  was 
in  Itself  a  property  right,  protected  by  the 
treaty  of  Paris  and  the  organic  act,  entitled 
to  registration  as  a  title  in  fee  simple. 
The  insular  government  is  now  aUcing  this 
eourt  to  carry  into  effect  eren  beyond  its 
very  terms  a  decree  of  a  Spanish  governor 
general,  made  thirteen  year*  before  the 
cession,  which  ia  void  on  ita  face,  as  In  viola- 
tion ol  the  fundamental  lawB  of  the  former 
government,  and,  by  virtue  of  such  void  de- 
cree, to  deny  plaintiffa'  ownership  of  lands 
which  have  been  in  their  possession  for  fifty 
years, — a  possession  which  the  Spanish  gov- 
ernment never  undertook  to  disturb." 

And  the  theory  of  established  possession 
upon  which  the  contention  rests  is  reiterated 
in  many  forma  of  expression  throughout  the 
entire  argument  But  when  the  statement 
of  the  case  which  we  have  made  is  considered, 
it  becomes  apparent  that  this  contention 
misconceives  the  case  as  presented,  since 
It  proceeds  upon  an  atsumptton  unn-arrant- 
ed  by  the  pleadings  and  unsustained  by  any 
proof  whatever.  As  we  have  seen,  the  esse 
as  made  by  the  pleadings  was  rested  solely 
upon  the  right  to  raster  resulting  from 
the  composition  deed,  without  the  slightest 
averment  of  possession  prior  t«  the  time 
that  deed  was  issued,  except  as  It  msy  be 
A  considered  that  euch  possession  was  alleged 
|g  aa  a  necessary  result  of  the  averment*  as  to 

*  Uw  deed.     It  la  further   evident   that   the 
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validi^  of  the  deed  to  Hereado  n 
issue  which  arose  on  the  opposltioi 
insular  government,  niat  Uiia  waa  nndar- 
stood  by  both  parties  clearly  remilta  from 
the  fact  that  not  a  particle  of  proof  waa 
offered  concerning  the  poasession  prior  to 
or  at  the  time  of  the  eomposition  deed,  ir- 
respective of  the  administrative  proceedinga 
leading  up  to  the  issue  of  that  deed  and 
following  on  its  annulment.  This,  more- 
over, is  additionally  demonstrated  by  th» 
express  declaration  of  eounsel  for  petitionera. 
concerning  the  matter  for  decision,  made 
after  the  evidence  was  In  and  the  ease  waa 
ripe  for  consideration.  That  the  trial  court 
had  not  the  remotest  thought  that  such  iasna 
was  before  It  is  plainly  manifest  from  ita. 
statement  that  all  the  effort  of  the  counsel 
of  petitioners  was  directed  to  aasailing  tlw 
competency  of  the  administrative  oificera 
to  avoid  the  tlercado  deed  and  annul  tb» 
composition  proceedings,  and  that  no  evi- 
dence whatever  had  Iicon  olTered  to  prove, 
poesession  ot  the  property  in  controversy 
by  Mereado  or  any  of  those  holding  under 
him,  from  the  date  of  the  deed  up  to  and 
including  the  time  of  the  submission  of  the- 
cause.  That  this  conception  of  the  issue  also- 
prevailed  when  the  case  was  taken  to  tha- 
supreme  court  of  the  Islands  we  think  ia. 
plainly  apparent  from  the  assignment  of  er< 
roTB,  referred  to  by  the  supreme  court  {» 
ita  opinion.  We  think  it  also  eoncluaively 
results  from  the  opinion  of  the  supreme, 
court,  when  considered  aa  a  whole,  that  that 
court  also  thought  the  iaaue  presented  to  It 
was  thus  limited.  Trim  it  is  that  a  conclud- 
ing passage  in  the  opinion  of  the  supreme 
eourt  is  referred  to  as  Indicating  tbat  tha 
court  thought  tbat  the  question  of  the 
aoqnlsition  by  Mereado  of  the  title  to  the 
property  by  pre-emption  prior  to  the  com- 
position deed  was  involved.  But  we  do  not 
think  the  passage  in  the  opinion,  when  tak- 
en in  connection  with  ita  context  haa  the  « 
meaning  attributed  to  it  If  it  had.  It  ^ 
would  be  the  merest  oMter,*sinoe  the  plead-  * 
inge  did  not  raise  that  iaaue,  and  there  was 
not  the  slightest  proof  oonoeming  it  While 
!t  Is  not  necessary,  we  deem  It  well  to  say 
that  in  reviewing  tha  aetion  of  the  conrl 
below,  we  are,  of  course,  confined  to  tba 
record  and  the  caae  therein  made,  and  may 
not,  as  the  result  of  mistaken  suggestions  se 
to  the  issues  and  proof,  disr^ard  our  duty 
by  deciding,  not  the  caae  as  made,  but  an 
imaginary  one,  wherein  IsBues  not  made 
and  not  presented  below  would  have  to  be 
supplied,  and  whereby  conjecture  and  aur- 
mlsa  must  be  indul^d  to  replace  the  total 
absence  of  all  proof  on  a  particular  sub- 
ject So  far  as  the  unwarranted  assumption 
concerning  the  subject  of  possession  relataa- 
to  acts  done  after  the  deed  to  Mereado,  it  b- 
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MOPriTT  T,  EELLT. 


•iKi  dlapowd  of  I7  wliat  we  have  said,  and 
!■  b«ndM  eompletelf  BDSvrered  by  the  ec- 
pna  llndlBg  of  both  eonrta  concerning  tba 
■bMnoe  of  all  pivof  of  pousMioD  during 
that  period. 


(lU  C.  B.  tti.) 
DELIA   MOPFITT  and    Delia   Moffitt,   Ex- 
eentriz,  and  Jamaa  K.  MoRltt  and  Her- 
bert C.  Uoffitt.  Executors  of  the  Will  of 
Jamea  Moffltt,  Deceased,  FlSs.  in  Err., 

li.  J.  EELLT,  Treeiurer  of  the  County  of 

Alameda,  State  ot  California. 
CoNWirnTioiiai,  Law  (1  1S7*)— Impaibiso 

OoHixaoi     OBuoAnoRB—  iNaEBirancK 

Tax. 

1.  The  enactment  of  a  state  statute  eub- 


Pederal  Constitution,  even  if  such  rights,  as 
thej  existed  \rhen  the  tnarrisfm  was  cele- 
brated, are  eontraetnal,  to  that  they  may 
not  be  essentially  changed  or  modified  by 
■uhsequent  legislation  without  impairing 
eontraet  obligations. 

[Bd.  Nots.— for  otliar  casM.  ■••  CanBtltutlODal 
Law,  Cant.  Dl|.  |  tH;    D*c  Die  I  UT.'l 

Cora«  (f  399*)— nwrriD  SiaTM  Sotskio 
CouBT— Bbbob  to  State  Comr— Soopb 
or  RaviKw— Statutobt  OoHBTsironoH. 

2.  Whether  or  not  the  righta  of  a  snrvlT- 
ing  wife  in  the  community  property  as  they 
existed  when  the  marriage  was  celebrated 
were  correctly  subjected  to  a  state  Inherit- 
ance tax  law  eubaeouently  enaated  cannot  be 
reriewed  by  the  Federal  Supreme  Court 
when  determining,  on  writ  of  error  to  a  state 
eovrt,  the  validity  of  sneh  statute  nnder  the 
•entraei  elauss  ot  the  Federal  Constitutlon- 

[Bd.  Note.— Tar  other  bsiis,  w—  Ooarb,  Owl. 

Dis.  II  ion.  mo-.  Dw.  Dt|.  1  nt.*] 

CODBTB  (I  S9e»>— DwiTBD  Srans  Sinvnts 

OoDBT  —  EUoB  TO  Stat*  Ootjbt—  Scopi 

or  BaviKw— QuxmoN  or  Looai.  Law. 

3.  The  nature  and  character  of  the  rights 
of  the  surviving  wife  in  the  comnjuni^ 
property  are  peculiarly  local  questions,  not 
open  to  review  by  the  Federal  Supreme 
Court  when  determining,  on  s  writ  ot  error 
to  a  state  coort,  whether  the  imposition  of  an 
inheritance  tax  under  the  state  laws  deniw  to 
the  wife  the  equal  protection  of  the  lawa 

IXa.  Note.— For  oUnr  cum,  sh   Conrts,  Omt 
X>ia.  H  ICM.  IDM;    Dm.  DlK  I  M.*] 
[No.    37-1 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  Judgment 
which  atBmed  a  judgment  of  tba  Supreme 
Court  for  the  County  of  Alampda,  In  that 
•tate,  subjecting  the  rights  of  a  surviving 
wife  in  the  community  property  to  an  inher- 
itance tax.     Affirmed. 

Bee  same  ease  below,   163   Csl.   359,  SO 
LJLA.(N.&1  207,  05  Pao.  053,  102S. 


Btatemnt  by  3b.  JoUm  Wblt*!  % 

*  Jamee  Moffitt  was  married  In  CalUomlata  * 
the  year  1B6S,  and  there  resided  with  Ul 
wife  until  his  death,  on  October  2 S,  190«.  Ho 
left  a  large  amount  of  property,  all  of  whleh 
formed  part  of  the  community  which  eziited 
between  himself  and  his  wife.  By  a  will, 
duly  admitted  to  probate,  MofStt  disposed  of 
alt  his  estate  to  his  wife  and  children  in  the 
same  proportions  as  if  he  had  died  intestate. 
The  probate  court  held  that  "the  In- 
tereat  of  the  widow  in  the  oonununity  prop- 
er^ of  herself  and  her  deceased  husband" 
was  subject  to  be  taxed  under  a  law  of 
California  of  1S05,  which  taxed  all  proper- 
ty passing  by  will  or  in  ease  of  intestacy 
from  any  person  who  may  die  eefsed  or  poe- 
sessed  of  the  same.  A  tax  of  t26,684.S7  was 
thereupon  assessed  aa  against  Mrs.  MofBtfs 
one-half  interest  in  the  estate,  and  an  order 
was  entered  directing  payment  of  the  tax  by 
ths  executors.  An  appeal  waa  taken  to  tlie  R 
supreme  court  of  California.  The  single  « 
•question  presented  by  the  appeal,  aa  stated 
in  the  opinion  of  the  supreme  eourt,  waa 
"whether  the  surviving  wife's  share  of  the 
community  property  is  subject  to  this  inher- 
itance tax."  The  question  waa  answered  in 
the  affirmative.  In  an  opinion  denying  on 
application  tor  a  rehearing,  the  eourt  also 
adversely  disposed  of  the  contention  that  tha 
enforcement  of  the  tax  would  violate  the 
ooDtract  clauae  or  the  equal  protection  and 
due  process  clauses  of  the  Constitution  of 
the  United  States.  103  CaL  S5S,  20  LJLA. 
(K.S-)  £07,  95  Fae.  863,  10S5.  The  ease 
waa  then  brought  to  this  court. 

Mr.  Wftppon  Olnay  for  plaintiffs  In  er- 


Mr.  Justice  White,  after  making  tha 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

While  the  plaintiffs  in  error  rely  on  both 
the  contract  clause  and  the  equal  protection 
clause  of  the  Constitution,  tha  latter  con- 
tention is  in  substance  but  an  incident,  and 
the  former  Is  the  fundamental  proposition 
counted  on  to  procure  a  reversal.  We  oom^ 
however,  separately  to  consider  the  two  con- 
tentions. 

1.  Tht  alleged  violation  of  the  eontraet 
olaiue. — Considered  merely  subjectively,  the 
contention  is  that  the  righte  vested  in  the 
wife  as  a  partner  in  the  community  existing 
by  virtue  of  tlia  constitution  and  laws  of 
the  state  of  California  governing  at  the  time 
of  the  marriage  were  contractual  rights  ot 
such  a  character  that  they  could  not  be  es- 
sentially changed  or  modified  by  subsequent 
legislation    without    impairing    tha    obUga- 
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^  tiou  of  Ob  oontrael,  uid  thereby  TloUting 

•  the  Conititntlon  of  tits  TJnited  SUtes.  *  But 
•Ten  Although  thla  thaoretieal  proposition 
be  fully  ecneeded,  for  the  talce  of  the  ergu- 
ment,  it  is  spparent  that  it  ii  here  ft  mere 
■bitrftction,  and  is  therefore  irrelevant  to 
the  ease  to  be  decided.  We  say  this  becante 
there  is  no  assertion  of  the  givii^  effect  to 
any  law  enacted  subsequent  to  the  contract- 
ing of  the  marriage  which  purports  to  es- 
sentially modify  the  rights  of  tbe  wife  in 
and  to  the  community,  as  those  rights  exist- 
ed at  the  time  the  marriage  wa«  celebrated. 
This  is  BO  because  the  state  law  the  enforce- 
ment of  which  it  is  asserted  will  impair  the 
obligation  of  the  contract  is  merely  a  law 
imposing  a  tax.  It  is  evident,  therefore, 
when  the  contention  is  concretely  considered, 
it  involves  but  a  single  proposition;  that  is, 
that  the  state  of  California  could  not,  with- 
out violating  the  Constitution  of  the  United 
States,  impose  a  tax  on  the  share  of  the 
wife  in  the  community  property  on  the  oc- 
casion of  the  cessation  by  the  death  of  the 
husband  of  his  dominion  and  control  over 
the  common  property,  and  the  consequent 
complete  vesting  in  enjoyment  of  such  share 
in  the  wife.  But,  in  every  conceivable  as- 
pect, this  proposition  must  rest  upon  one  or 
both  of  two  theories:  either  that  the  nature 
and  character  of  the  right  or  interest  were 
•nch  that  the  state  could  not  tax  it  witbont 
violating  tbe  Constitution  of  the  United 
States,  or  that,  if  it  could  be  generically 
taxed  without  violating  that  instrument,  for 
some  particular  reason  the  otherwise  valid 
state  power  of  taxation  could  not  be  exert- 
ed without  violating  the  Constitution  of  the 
United  States.  The  first  ooneeption  is  at 
once  disposed  of  by  saying  that  it  is  ele- 
mentary that  the  Constitution  of  the  Unit- 
ed States  does  not,  generally  speaking,  con- 
trol the  power  of  the  states  to  select  and 
classify  subjects  of  taxation,  and  hence,  even 
although  tbe  wife's  right  in  the  community 
property  was  a  vested  right  which  oould  not 
be   impaired   by   subsequent   legislation,   it 

^  was  nevertheless   within   the  power  of  the 
S  state,  without  violating  the  Constitution  of 

*  the'United  States,  in  selecting  objects  of 
taxation,  to  select  the  vesting  in  complete 
possession  and  enjoyment  by  wives  of  their 
•hares  in  community  property,  consequent 
upon  the  death  of  their  husbands,  and  the 
resulting  cessation  of  their  power  to  control 
the  same  and  enjoy  the  fruits  thereof.  And 
this  also  disposes  of  the  second  conception, 
since,  if  the  state  bad  tbe  power,  so  far  as 
tbe  Constitution  of  the  United  States  was 
concerned,  to  select  the  vesting  of  such 
right  to  possession  and  enjoyment  as  a  sub- 
ject of  taxation,  clearly  the  mere  fact  that 
the  wife  bad  a  pre-existing  right  to  the  prop- 
•rt;  created  no  exemption  from  taxation  if 


the  selection  for  taxattoa  would  he  other- 
wise l^al.  It  follows,  therefore,  that  tbe 
mere  statement  of  the  contention  demon- 
strates tbe  mistaken  conception  upon  whioh, 
in   the  nature  of  things,  it  rests. 

It  is  said,  however,  that  the  reasoning 
just  stated,  while  it  may  be  abstractly 
sound,  is  here  inapplicable,  because  the  thing 
complained  of  in  this  ease  is  that  tbt 
state  of  California  has  imposed  an  inherit- 
ance tax  upon  the  share  of  tbe  wife  in  the 
community,  and  thereby  taxed  her  as  an 
heir  of  her  husband,  when,  if  the  laws  ex- 
isting at  the  time  of  the  celebration  of  tbe 
marriage  be  properly  construed,  and  be  held 
to  he  contractual,  she  took  her  share  of  the 
property  on  her  husband's  death,  not  as  an 
heir  to  property  of  which  he  was  the  owner, 
but  by  virtue  of  a  right  of  ownership  vest- 
ed in  her  prior  to  the  death  of  the  husband, 
although  the  right  to  possess  and  enjoy 
such  property  was  deferred,  and  arose  only 
on  his  death.  But,  for  tbe  purpose  of  en- 
forcing the  Constitution  of  the  United 
States,  we  are  not  concerned  with  tbe  mere 
designation  aSixed  to  the  tax  which  the 
court  below  upheld,  or  whether  the  thing 
or  subject  taxed  may  or  may  not  have  been 
mistakenly  brought  within  the  state  taxing 
law.  We  say  so  because,  in  determining 
whether  the  imposition  of  tbe  tax  com-  ^ 
plained  of  violated  the  Constitution  of  the  ^ 
•United  States,  we  are  solely  confined  to  con-  • 
sidering  whether  the  state  had  tbe  lawful 
power,  without  violating  the  Constitution  of 
the  United  States,  to  levy  a  tax  upon  the 
subject  or  thing  taxed.  This  lieing  true,  as 
It  clearly  results  from  what  we  have  said 
that  the  vesting  of  the  wife's  right  of  pos- 
session and  enjoyment,  arising  upon  tlia 
death  of  her  buBband,  was  subject  to  be 
taxed  by  ths  state,  so  far  as  the  Constits- 
tion  of  the  United  States  was  concerned.  It 
follows  that  whether  the  tax  imposed  was 
designated  or  levied  as  an  inheritance  tax 
or  any  other  is  a  matter  with  which  we 
have  no  concern.  To  make  this,  if  posaible, 
clearer  by  an  illustration,  we  say  that  our 
view  just  expressed  as  to  the  operation  and 
efTect  of  the  Constitution  of  the  United 
States  upon  the  tax  in  question  would  not 
be  in  the  slightest  degree  changed,  although 
it  were  to  be  hypothetically  conceded  that, 
on  an  analysis  of  the  Constitution  and  laws 
of  California  concerning  the  community  be- 
tween husband  and  wife,  in  force  at  the  time 
of  the  marriage  of  the  Moffitts,  we  should 
conclude  that  the  nature  and  character  of 
the  rights  of  the  wife  in  the  community 
property.  It  correctly  interpreted,  were  such 
that,  on  the  death  of  tbe  husband,  the  share 
coming  to  the  wife  would  not  be  liable  to 
taxation  under  a  taxing  law  like  the  one 
under  consideration.     Thia  would  be  th* 
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eua,  bec&nse,  u  there  wu  atote  powar  to 
tu,  to  fu  M  the  CoDBtitation  of  the  ITnited 
Btntefl  WM  eoncemfld,  the  quesUon  wbcthar 
or  not  the  nile's  iutereat  under  the  tir- 
cujnittuicea  Wfta  correctly  rabjeeted  to  th« 
tu  wu  ft  purely  itete  queatton,  not  involv- 
ing any  violfttion  of  the  Constitution  ol 
the  United  States,  and  vhich  therefore  ve 
have  no  right  to  review.  The  oontroIUng 
effect  of  the  reasoning  which  we  have  just 
dated  waa  pointed  out,  and  the  mletakeB 
Doneepti  on  upon  which  the  eontantiona  of  the 
plaintiffa  in  error  reat  was  indicated,  in 
C^Mtillo  T.  McConnieo,  16S  U.  S.  674,  083, 
42  L.  «d.  028,  026,  16  Sup.  Ct.  Rep.  22B. 
e  2.  The  contention  preaaed  in  argument  as 
•  to  the  eqnal*proteetioii  of  the  law  dauae 
•nbstantially  deniaa  the  right  of  the  state 
to  Impoae  any  tax  on  the  share  of  the 
wife  in  the  Gommunity  property,  resulting 
from  the  tanntnation  of  the  community  by 
the  death  of  the  husband,  or  Id  substance 
aasamea  that  we  have  the  right  to  review 
the  action  of  the  state  court  in  deciding 
that  the  tax  law  which  It  eoforced  was  ap- 
plIeablB.  We  aay  thia  beoanse  the  entire  ar- 
gument proceeds  upon  the  contention  that, 
H  the  ihare  of  the  wife  in  the  eommunity 
property  waa  «  veated  interest  during  the 
Hfe  of  the  hnsband,  it  oould  not,  on  the 
death  of  the  husband,  be  taxed  differently 
frcon  any  other  property, — wi.,  acoordlng  to 
value, — witliout  violating  the  Constitution 
of  California,  and  creating  an  inequality  re- 
pugnant to  the  Constitution  of  Uie  United 
Statea.  But  this  merely  reata  upon  the 
mistaken  conception  prerioualy  disposed  of, 
•ince  the  nature  and  oharaoter  of  the  right 
•f  the  wife  in  the  community  tor  the  pur- 
pose of  taxation  was  peculiarly  a  local  ques- 
tion, which  we  have  no  power  to  review. 
Affirmed. 


(US  u.  a.  tsT.) 
J.  HARVEY  LADEW,  Louiae  Berry  Wall 
Ladew,  Individually  and   a«  Trustee  un- 
der the  Will  of  Edward  R.  Ladew,  De- 
eeased,  et  al.,  Appts., 

TENNESSEE  COPPER  COMPANY. 
CovKTS  (I  274*)— Pedbral  CoDsn— Pbop- 

EB  DiBTBICT  FOB  SOIT — BBINai»Q  IN   AB- 

BBST    Defbnoahts  —  "Claim    to    Bkal 

PB0PB>TT  WlTHIir  THl  DiBTBIOT." 

The  aaaerted  right  of  citizens  of  New  York 
and  Weat  Virginia,  as  owners  of  Umber 
landa  in  Georgia,  near  the  Tennessee  bound- 
ary line,  to  protection  against  the  destruc- 
tion of  their  foreslB  by  the  discliarge  of 
deleterious  fumea  and  gnses  from  tlie  works 
of  a  New  Jersey  corporation  Hituated  ' 
in  the  territorial  juriadicton  of  the  Federal 
eireuit  for  the  eastern  district  of  Tennessee, 
la  not  a  claim  to  real  property  within  the 
diatrict,  within  the  meaning  of  the  ai  '  ' 
Uarch  3,   187S    (IS  Stat  at  L.  470,   i 


137),  I  8,1  ptorldlng  for  brtnslns  in  abaent 
ilefendsntn  in  local  sctiona,  ao  as  to  confer 
jurisdiction  upon  that  court  ovei  tlie  New 
Jersey  corporation,  which  refuses  to  appear 
voluntarily  in  the  suit  as  a  defendant. 

IBd.  Note.— For  etbtr  au».  Me  CdutIb.  Cuit. 
DH.  1  nt;    Dec.  DH.  1  "»■•  „ 

roi  oUwr  daaniUona,  a«*  Wordi  sad  Pliruu. 
roL  1  p.  UU.] 

[No.  405.] 


APPEAL  from  the  Circuit  Court  ol  the 
United  States  for  the  Eastern  District 
of  Tennessee  to  review  a  decree  dismissing 
the  bill  aa  to  a  nonresident  defendant  in  m 
by  nonresidents  for  protection  against 
injury  to  their  property  in   Georgia  from 
the  discharge  of  fumee  and  gases  from  ths 
worka  of  auch  nonreaident  defendant,  situ- 
ated within  the  district    AfBrmed. 
See  same  caae  below,  179  Fed.  245. 
The  facts  are  stated  in  the  opinion. 
Ur.  HeniT  B.  Closson  for  appellants. 
Measra.  Jobn  H.  Franti,   Howard  Cor> 
lick,  and  Martin  H.  Vogel  for  appellee.       r* 

*  Mr.  Justice  Harlan  delivered  the   opin<  * 
ton  of  the  court E 

Thia  action  In  equity  waa  brought  by 
the  present  appellants,  eititena  of  New 
York  and  of  West  Virginia,  a^lnst  tbs 
appellees,  the  Tennesaae  Copper  Company, 
a  corporation  of  New  Jeraey,  and  the  Duck- 
town  Sulphur,  Copper,  &  Iron  Company, 
Umited,  a  British  corporation,  eadi  of  thoac 
corporationa  having  its  chief  office  and 
place  of  businesa  in  Folk  county,  Ten- 
nessee, within  the  territorial  juriadictioa 
of  the  circuit  court 

The  buaineaa  of  each  defendant  is  the 
mining,  manufacturing,  and  producing  of 
copper  and  sulphur  orea  and  produets. 
The  plaintiffs  are  the  joint  ownere  In  fe« 
and  in  possession  of  more  than  6,000  acres 
of  land  In  Fannin,  Qilmer,  and  Pickens 
eountiea,  Georgia,  and  have  the  timber 
rights  in  other  lands,  exceeding  1B,000 
acrea,  in  the  same  counties,  just  beyond 
the  boundary  line  between  Tennessee  and 
Georp'a.  All  these  landd  are  devoted  to 
forestry,  have  been  and  are  of  the  greatest 
value,  and  eontaiu  various  kinds  of  valu- 
able trees.  The  plaintiffs  employ  the 
forests  in  the  production  of  timber  and 
bark.  Bnt  for  the  acts  of  the  defendants, 
as  hereinafter  stated,  the  lands  would  be 
sufficient  to  afford  a  continuous  aupply 
of  lumber  and  bark  in  large  quantitiea  and 
for  an  indefinite  period  in  the  future.  The 
landa  have  upon  them  foresta  and  trees  ol 
different  growth,  which  must  receive  at- 
tention and  treatment  in  order  to  meet 
the  future  needs  of  forestry  and  bark  in- 
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-  dnstry.     Before  the  cominiuion  by  the  de- 

V  fenduita   of  the   acta  complained   of,   the 

•  toreat  and  timber  right*  and  holding*  of 

plaintiff*  approached  9100,000  in  value,  and 

the  damage  alleged  to  be  committed  by  the 

defendant*  will  exceed  $60,000. 

Tha  defendants  conduct  their  buaine**  In 
Tenneuee  within  a  abort  distance  of  ph 
tiff*'  land*.  Recently,  before  the  bringing 
ot  thi*  action,  the  defendant*  erected,  or 
caused  to  be  eonatmcted,  and  still  own, 
operate,  and  control,  furnace*,  ameltera, 
and  oven*,  all  In  clooe  proximity  to  one 
anotfaer,  upon  land*  owned  or  leated  hy 
them  in  Polk  county,  Tennessee.  In  view  of 
those  facts  the  plaintiff*  allege  that  both 
in  taw  and  equi^  they  are  poosesBed  of 
"a  right  and  otoim  in,  to,  and  again*t  the 
laeda  and  tenements  of  the  defendants  in 
the  natnre  of  an  easement  thereupon  that 
the  same  shall  not  be  used  in  a  manne 
injure  or  destroy  the  aaid  lands  and  forest* 
[in  Georgia]  of  your  orators,  adjacent 
thereto,  a«  aforesaid.  But  the  defendants, 
by  mean*  of  said  furnaces,  smelters,  and 
ovens  maintained  1^  them  upon  their  lands 
as  aforesaid,  and  in  other  way*,  are,  and 
for  some  time  pa*t  have  been,  generating  and 
■aoBing  to  be  d{*chaTged  into  the  atmos- 
phere, vast  quantities  of  smolce,  sulphur 
fumes,  and  noxious  and  poisonous  vapors 
and  gases  and  other  deleterious  subitanees. 
Within  a  short  distance  from  the  work* 
and  property  of  the  defendant*  the  *aid 
smoke,  fume*,  vapor*,  and  gaosa  and  other 
deleterious  Bnb*tances  so  generated  by 
each  re*pectively  inextricably  mingle  and 
are  together  discharged  upon  the  lands  and 
forests  and  trees  of  your  orator*,  and  as 
•  result  thereof  great  damage  has  been 
done  and  injury  i*  threatened,  as  herein- 
after appears." 

The  plaintiffs  further  allege  that  said 
fumes,  gases,  and  vapors  have  already 
destroyed  a  eonsiderable  portion  of  their 
forest*  and  trees;  that  unless  they  receive 
the  relief  asked  their  entire  holdings  will 
be  destroyed,  and  their  property  and  inter- 
est* rendered  valueleaa;  that  such  fumes, 
« gases,  and  vapors  have  descended  upon 
?  plaintiffs'  forests  and  trees,  killing  the 
trees  and  ruining  the  timber ;  that  the 
destruction  bo  created  and  produced  I*  con- 
stantly increasing  in  extent,  and  includes 
forests  and  trees  of  every  variety  and  spe- 
oiea,  and  in  all  stages  of  growth  and  develop- 
ment; that  the  taller  trees  that  serve  to 
protect  the  smaller  growth  have  been  the 
llrst  to  suffer  damage  and  destruction;  that 
the  enlargement  of  the  zone  of  destruction 
is  due  to  the  fact  that  the  death  of  the  tree* 
aln»dj  brought  about  permits  the  smoke, 
fnina^  gaae^  and  rapors  that  ars  constant- 
If  liiiii—aJim  in  qnanUty  to  traral  farther 


before  being  absorbed;  that  the  forests  and 
timber,  destroyed  as  stated,  would  ban 
made  good  lumber,  railroad  ties,  and  tan 
bark,  and  could  have  been  utilized  for  pur- 
poses of  trade  and  commerce;  and  that 
the  acts  of  the  defendants,  unless  restrained 
by  the  eourt,  will  destroy  all  the  forests, 
old  and  young,  as  well  as  the  timber  and 
bark  right*  of  the  plaintiff*. 

The  bill  also  allege*  that  the  smoke, 
fumes,  gases,  and  vapors  so  generated  and 
discharged  on  the  property  of  the  plain- 
tiff* will  destroy  all  forms  of  plant  and 
tree  life,  including  vegetables,  crops,  grass- 
es, and  orchards;  that  by  such  destruction 
the  soil  loses  all  moisture  and  compactness, 
and,  being  washed  away  by  the  rains,  tha 
remaining  part  of  plaintiffs'  lands  will  b* 
rendered  bare  and  barren;  that  the  smoke, 
fumes,  gases,  and  vapors  are  unwholesome 
and  injurious  to  the  life  and  health  of  all 
coming  in  contact  with  them,  and  render 
the  lands  unflt  for  occupancy;  and  that 
the  plaintiffs,  as  well  a*  the  Bureau  at 
Fore*try  of  the  United  States,  have  fre- 
quently demanded  that  defendant*  ahata 
the  above  nuisance,  hut  the  latter  hava 
refused  to  obey  such  demand,  leaving  plain- 
tiff* no  other  alternative  except  to  seek 
an  injunction  to  prevent  the  above  wrongs. 

The  speaifle  relief  asked  is  a  decree  that  ^ 
the  defendants  shall  not  use  their  proper-  v 
ty  in  Tennessee  so  as  to  destroy*or  injurs* 
the  plaintiffs'  lands  and  forests  in  Qeorgia; 
that  the  alleged  nulsauoe  maintained  by  de- 
fendants  be  abated  under  the  direction  of 
the  conr^  through  its  own  officers  or 
oherwise,  as  shall  seem  suitable  and  right; 
and  that  the  defendant*  be  enjoined  "from 
maintaining,  operating,  directing,  or  per- 
mitting upon  their  land  or  premise*  [in 
Tennessee]  the  operation  or  maintenance 
of  any  oven,  roast  heap,  pit,  furnace,  or 
appliance  generating  or  giving  forth  any 
of  the  Bmoke,  gasea,  tumea,  or  vapors  here- 
inbefore complained  ot,  or  otherwise  gen- 
erating, producing,  or  causing  any  foul  or 
dense  or  copper  or  sulphurous  smoke,  or 
any  noxious,  poisonous,  unhealthy,  or  di» 
agreeable,  or  in  any  manner  injurious,  va- 
por, gas,  fume,  or  odor  upon  the  territory 
or  lands  of  your  orators"  [in  Georgia]. 

Such  was  the  case  made  by  the  plaintiffs' 
allegation*  in  their  bilL 

The  summons  was  aerved  in  Polk  county, 
Tennessee,  on  the  general  manager  of  tha 
Tennessee  Copper  Company,  the  highest  of- 
ficer ot  that  corporation;  on  the  British 
corporation,  by  leaving  a  copy  with  its 
acting  general  manager  in  the  same  county. 
Each  defendant  corporation  has,  as  already 
indicated,  its  main  offloe,  and  is  oondncting 
its  busines*,  in  that  eouoty. 

Tha    copper    company,    tha    Ntw    JsrMj 
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•orporaticHi,  4ppe«rad  tor  the  spectftl  And 
■ok  pnrpoM  of  objeeting  to  the  juriidictiaii 
of  tba  drenit  eaart     The  Britiah  corpora- 
tioB  Appeared  for  the  epecikl  purpoae  only 
of  CDtering  a  motion  to  dinniea  the  bill  for 
want  of  juriedietion  as  to  tt,  as  well 
tor  want  of  proper   partiee.     The  court, 
T" "^"f  by  Judge  Sauford,  who  delJTered 
a    well-conHidered     opinion     in     the     i 
■attained  the  motion  of  the  Tenneseee 
poration,   and   diamiiaed  the  bill   as  to  It 
Hm  motion  of  the  British  company 
orermled,  the  eonrt  holding  that  It  had 
jnrudietioD  over  the  alien  corporation.    179 

^  red.  Z45.    There  wm  no  appeal  by  the  lat- 

o  ter  corporation. 

■  "Tlie  present  appeal  was  taken  only  from 
that  part  of  the  decree  diBmieeing  the  bill 
■■  to  the  New  Jersey  corporation. 

The  plaintiff!,  we  have  seen,  are  citi 
of  New  York  and  West  Virginia,  while  the 
Teoneseee  Copper  Company  is  a  corpora- 
tion of  New  Jersey.  But  under  the  statutes 
Tcgalating  the  jurisdiction  of  the  circuit 
■oorts  of  the  United  States,  diversity  of  cit 
■■eiishlp^  nothing  more  appearing — will  not 
fHe  antbori^  to  cirenit  courts  of  the  United 
Btatea  to  render  a  Judgment  in  personam 
whtrn,  as  here,  neither  the  pUtntiffa  noi 
defendants  are  inhabitants  of  the  district 
In  irtilch  the  suit  was  brought,  and  where 
the  defendant  appears  specially  and  objects 
to  JnrisdictioD  being  exercised  over  it.  The 
defendant  corporation,  not  an  inhabitant 
of  the  district  where  suit  is  brought,  cannot 
W  compelled  against  Its  will  to  submit  to 
■ueh  jurisdiction  for  the  purposes  merely 
vl  a  personal  Judgment  18  Stat  at  L.  470, 
S  1,  chap.  137,  as  amended  and  corrected 
tn  ISBT  and  1868;  24  Stat  at  L.  662,  obap. 
rrt;  25  Stat  at  L.  433,  chap.  866;  U,  S. 
Comp.  Stat.  IBOl,  p.  GOS;  Macon  Grocery 
Co.  T.  Atlantic  Coast  Line  R.  Co.  215  U.  S. 
•01,  508,  610,  64  L.  ed.  300,  304,  30  Sup.  Ct 
Bep.  184,  and  authorities  there  cited. 

Tbt  plaintiffs  insist,  however,  thst  Ju- 
rbdlstlou  can  be  sustained  by  g  8  of  the  act 
of  Harcfa  Sd,  1876,  determining  the  juris- 
dletion  of  the  circuit  courts  of  the  United 
SUtea.  16  SUt  at  L.  470,  chiip.  137.  The 
1st  section  of  that  act,  ss  amended  by  the 
above  act  of  188S,  SS  Stat  at  L.  433,  chap. 
B6«,  U.  S.  Comp.  SUt  1901,  p.  SOS,  cor- 
recting the  enrolment  of  the  act  of  March 
3d,  1887  (24  Stat,  at  L.  552,  chap.  373), 
provides  that  a  suit  founded  only  on  the 
fact  of  the  diversity  of  citiEcnship  between 
the  parties  shall  be  bronght  only  la  the  dis- 
trict of  the  residence  %f  either  the  plain- 
tiff or  the  defendant  But  the  pisintifle 
•ontend  that  that  section  is  not  to  be  in- 
terpreted ^>art  from  the  other  sections  of 
Am  same  act  Saetioa  8  has  relation  to 
lb*    lat   section,   and   eontain*  provisions 


that  refer  to  an  exceptional  class  of  eases.  S 
rrhe  two  sections  relate  to  the  same  general  • 
subject,  and  must  be  regarded  as  embody- 
Ing  a  scheme  of  jurisdiction.  Considered  to- 
gether, they  mean  that  if  jurisdiction  is 
founded  only  on  diversity  of  citizenship,  the 
circuit  court  may,  without  its  process  being 
personally  served  on  the  defendant,  within 
its  jurisdiction,  exert  the  jurisdiction  given 
by  the  8th  section  in  the  particular  cases 
and  for  the  special  purposes  therein  ipeoi- 
/!e<t,— 4ts  power  in  such  cases  being,  of 
course,  restricted  as  in  that  section  pre- 
scribed. 6ush  is  the  argument  of  the  plain- 
tiffs. 

The  8th  section  of  the  act  of  1876  pro- 
vides: "That  when  In  any  suit  commenced 
In  any  circuit  court  of  the  United  States, 
to  enforce  any  legal  or  equitable  lien  upon, 
or  claim  to,  or  to  remove  any  encumbrance 
or  lien  or  cloud  Upon  the  title  to,  real  or 
personal  property  within  the  dittriot  w\«rt 
suoh  tuit  it  brought,  one  or  more  of  the  de- 
fendants therein  shall  not  be  an  inhabitant 
of,  or  found  within,  the  said  district,  or 
shall  not  voluntarily  appear  thereto.  It 
shall  be  lawful  for  the  court  to  make  ah 
order  directing  such  absent  defendant  or 
defendants  to  appear,  plead,  answer,  or 
demur,  by  a  day  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable, 
wherever  found,  and  also  upon  the  person 
or  persons  in  possession  or  charge  of  said 
property,  if  any  there  be;  or  where  such 
personal  service  upon  such  absent  defend- 
ant or  defendants  is  not  practicable,  such 
order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  lest  than  once  a 
week  for  sue  consecutive  weeks;  and  in 
case  such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time 
so  limited,  or  within  some  further  time  to 
be  allowed  by  the  court,  in  its  discretion, 
and  upon  proof  of  the  service  or  publication 
of  said  order,  and  of  the  performance  of 
the  directions  contained  in  the  same,  it 
shall  be  lawful  for  tha  court  to  entertain  ^ 
jurisdiction,  and  proceed  to  the  hearing  and  v 
adjudication  of  such  suit*in  the  eauie  man-  ■ 
ner  as  If  such  absent  defendant  had  been 
served  with  process  within  the  said  dis- 
trict; but  said  adjudication  shall,  as  re- 
gards said  absent  defendant  or  defendants 
without  appearance,  effect  only  the  property 
which  shall  have  been  the  subject  of  the 
suit  ond  under  the  jvritdiation  of  the  court 
therein,  loifAin  such  district.     ,     .     ." 

Substantially,  the  contentions  of  plain- 
tiffs are  that  the  mode  in  which  the  defend- 
ant uses  its  real  property  in  Tennessee, 
within  the  jurisdiction  of  the  circuit  court, 
creates  a  nuisance  injurionsly  affecting  their 
property  near  by  in  the  state  of  Georgia; 


dn.Goo^le 


31  SUFKEMB  COUET  BXPORTEB. 


Oct.  Tcbm, 


tluit,  seooTding  to  tlw  NtUed  priuoiplei 
(d  lav,  Uwy  are  entitled  to  have  th«  defend- 
ant corporation  reatrained  from  m  luing 
tta  TenDesiM  propet^  as  to  injure  their 
property  in  Georgia;  and  that  the  right 
to  aueh  protection  against  the  effecta  of 
that  DuiBance,  a«  maintained  bj  the  de- 
fudant  in  Tennweeo,  ahonld,  vithio  the 
fair  meaning  of  the  aat  of  1376,  be  deemed 
a  "elatm  to  .  .  .  real  property  .  , 
within  the  dutriet  vhera  auch  auit 
broaght," — rach  property,  it  ia  alleged,  be- 
ing 10  QMd  in  Tenneuee  •«  to  ereat«  a  nnl- 
■anee,  eauaing  injury  to  the  pIointifTa  prop- 
arty  in  Georgia, 

Manifeatly,  nnleaa  the  plaintifli  can  eua- 
tain  thia  proposition  and  bring  their  case 
witliin  the  8th  eection  of  the  act  of  187S, 
there  ii  no  ground  whateTor  to  mdntain 
the  juriadiction  of  the  circuit  court  aa  to 
the  defendant  corporation ;  certainly  not, 
M  we  have  said,  for  the  purposes  of  a  per- 
•onal  judgment  against  the  defendant  com- 
pany, since  neither  the  plaintiffs  nor  the 
defendant  are  inhabitants  of  the  diatrict 
in  which  the  suit  was  brought,  and  the 
defendant  corporation  reTuaes  to  *olunta- 
rily  appear  and  aubmit  to  the  jurisdiction 
of  the  court. 
We  are  of  opinion  that  under  no  reason- 
gg  able  interpretation  of  the  Bth  section  can 
S  the  plaintiffe'  cose  be  held  to  belong  to  the 
*  class  of  exceptional  cases  mentioned  in'that 
section.  In  no  jnat  sense  can  their  cause 
of  action  be  said  to  constitute  "a  elaim  to" 
real  property  in  tiie  district.  They  cannot 
be  regarded  aa  haring  a  "claim  to"  the 
leased  land  or  premiaes  on  which  the  al- 
Iq^  nuisance  ia  maintained.  It  may  be 
that  what  the  defendant  ia  charged  with 
doing  creates  a  nuisance.  It  may  also  be 
that  the  defendant  eompany  wTongfulIy  uses 
and  has  used  its  property  in  Tenueasec  in 
■nob  way  as  to  aerioualy  injure  the  prop- 
erty of  plaintiffa,  near  by  in  Georgia,  and 
that  plaintiffs  are  legally  entitled  by  some 
mode  of  proceeding  in  some  court  to  have 
the  alleged  nuisance  abated,  and  their  prop- 
erty in  Georgia  protected  In  the  manner 
asked  by  them.  But  It  does  not  follow 
that  they  can  invoice  the  authority  of  the 
circuit  court  of  the  United  States  for  the 
protection  of  their  property  against  the 
defendant's  acts.  The  jurisdiction  of  the 
drcuit  courts  is  determined  by  acts  of  Con- 
gress enacted  in  pursuance  of  the  Constitu- 
tion, Apart  from  the  powers  that  are  in- 
herent in  a  judical  tribunal,  after  auch 
tribunal  has  been  lawfully  created,  the 
drouit  eonrta  can  exercise  no  jurisdiction 
not  conferred  upon  them  by  legislative  en- 
it.  It  is  quite  sufGcient  now  to  say, 
i  diseusaion,  that  it  would  be  a  most 
1  of  tbs  8th  section   of 


the  act  of  18TS  to  hold  that  the  right  to 
have  abated  the  nuisance  In  question  arising 
from  the  use  in  Tennessee  of  defendant's 
property,  because  of  the  injurious  effects 
upon  plaintiffs'  real  property  in  Georgia, 
creates,  in  the  meaning  of  the  statute,  a' 
"claim  to"  real  proper^  within  the  dis- 
trict where  the  euit  is  brought.  Thar* 
ia  absolutely  no  foundation  for  such  a  posi- 
tion. We  do  not  mean  to  say  that  Con- 
greBS,  in  cases  of  controversies  between  cit- 
izens of  different  states,  might  not  ho  en- 
large the  scope  of  the  statute  regulating 
the  jurisdiction  of  the  Federal  courts  as  to 
enable  the  circuit  court,  sitting  in  Ten-  a 
nessee,  to  suppress  the  nuisance  in  queatiou.  £ 
Upon  that  qnestion'we  have  no  occasion  at  * 
this  time  to  express  an  opinion.  Still  less 
do  we  aay  that  the  plaintiffs  have  not  an 
efficient  remedy  in  soma  court,  either  against 
the  defendant  corporation,  or  against  the 
several  individuals  who,  under  its  sanction, 
or  by  its  authority,  are  maintaining  in 
Tennessee  the  nuisance  complained  of.  We 
only  mean  to  say — and  cannot  properly  go 
further  in  this  case — that  the  statute  in 
question  does  not  cover  this  particular  case, 
and  that  the  United  States  circuit  court, 
sitting  in  Tennessee, — the  New  Jersey  eom- 
pany refusing  to  voluntarily  appear  in  tha 
auit  as  a  defendant, — is  without  jurisdio- 
tlon  to  give  the  plaintiffs,  citizens  of  New 
York  and  West  Virginia,  the  particular 
relief  asked  againat  that  corporation. 

The  bill  waa  properly  dismissed  for  want 
of  jurisdiction  in  the  Circuit  Court,  and  tha 
decree  below  is  afBrmed. 

(tu  TT.  s.  H9.) 
GEORGE  PEABODY  WETMORE,  Appt., 

TENNESSEE  COPPER  COMPANT. 

Cou»«  {J  274*)— Fkderai.  Coubt»— Pbop- 

EB  DiSTBICT  FOB  SUIT— BBINaiHO  IN   AB- 
BKKT      DEFKNDANIB— "CI.AIM      TO      BXAI. 

Phdpektt  Withih  thb  DiSTHitrr." 

A  suit  by  a  nonresident  owner  of  lands 
within  the  territorial  juriadiction  of  tha 
Federal  circuit  court  for  the  eastern  dis- 
trict of  Tennessee,  for  protection  arainat 
injury  from  a  discharge  of  deleterious  fumes 
and  gaaes  from  the  works  of  a  New  Jersey 
corporation  situated  within  the  district,  doea 
present  a  claim  to  real  property  within 
district,  within  the  meaning  of  the  act 
of  March  8,  1S75  (18  Stat  at  U  470,  chap. 
137),  I  8,1  providing  tor  bringing  in  abeent 
ikfendants  in  local  actions,  so  as  to  confer 
jurisdiction  upon  that  court  over  the  Now 
Jersey  corporation,  which  refuses  to  appear 
voluntarily  in   the  suit  as  a  defendant 

(EM.  Now.— For  olhST  cuca,  iM  Oourta,  C«ut. 
Dig.  I  n*-.    Dec,  Dig.  I  ITl.* 
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APPEAL  from  tha  Circuit  Court  of  the 
United  State*  lor  the  Eutsm  Diitriet 
«f  Tenneuae  to  review  %  dMre«  vhich  dfi- 
BUNed,  tor  nont  of  juriidictioD  sa  to  a  non- 
raaideat  oorporata  defendant,  a  suit  b;  « 
nanrMident  owner  of  lands  within  the  dli- 
trlot,  weking  protection  againrt  the  injury 
to  hie  property  from  the  tUaeharge  of  dele- 
terloua  fuineB  and  gases  from  the  works  of 
•oeh  nonresident,  situated  within  the  same 
district.    Affirmed. 

See  same  case  below,  170  Fed.  24S. 

Tb9  facts  are  stated  In  the  opinion. 

Ur.  Gtuirles  Sermoar  for  appellant. 

Bfeatra.  Bonard  Comlofc,  John  H. 
Auia,  and  Martin  Togel  for  appellee. 

: 

•  *Mi.  Jnitlee  Harlan  dellTerad  the  opin- 
ion of  the  eonrt: 

Hie  plaintiff,  Oeorgs  Peabody  Wetmore, 
a  eitiieu  of  Rhode  Island,  is  the  owner  in 
fee  and  in  possession  of  large  tracts  of  land, 
Taluable  for  timber,  farming,  and  residence 
{wrpoaes,  in  Polk  county,  eaatcra  dlatiiet  of 
Tennessee.  The  defecduita  are  the  same 
eorporations  sa  those  mentioned  In  Ladew 
V.  Tennessee  Copper  Co.  Jiut  decided.  [218 
V.8. 357,  M  U  ed.  106%  81  tM)».CLB«p.  81.1 

Tlie  plaintiff,  after  setting  oat  eobstan- 
tially  the  same  facts  as  thoM  sUted  in  the 
Ladew  Case  in  reference  to  the  eondoet  by 
each  defendant  of  its  business,  and  to  the 
tBJnry  done  to  his  lands  by  the  mods  in 
which  that  buainesi  is  conducted,  seeks  the 
same  relief  as  to  bis  lands  in  Tenneseee  ss 
that  asked  by  the  plaintiffs  in  the  other 
ease  as  to  their  lands  in  Georgia.  Each 
defendant  appeared  speeially, — the  defend- 
ant the  Tennessee  oorporatlon,  for  the  pur- 
poM  of  objecting  to  the  jurisdiction  of  the 
eirenit  eourt  of  the  United  States,  sitting 
in  Tennessee,  to  give  the  relief  asked  by  the 
UU  against  it,  and  the  British  corporation 
for  the  purpose  of  moving  to  dismiss  tlie 
bill  because  of  misjoinder  of  parties,  and 
because  of  want  of  jurisdiction  in  that  oourt 
to  sustain  an  action  against  it  in  Ten- 
asasee  for  the  wrong  alleged  to  have  been 
done  to  the  present  plaintiffs. 

The  circuit  court  dismissed  the  bill  sa  to 
the  Tennessee  Copper  Company,  but  over- 
ruled the  motion  to  dismiss  the  bill  as  to 
the  British  eorporation,  the  oourt  being  of 
tlie  opinion  that  it  had  jurisdiction  of  the 
latter  eorporation.  From  that  decree,  so 
far  aa  it  related  to  the  Tennessee  Copper 
Company,  Wetmore  appealed  to  this  court. 
In  conformity  with  g  B  of  the  act  of  Con- 
gress of  March  3d,  1891,  chap.  dl7,  26  Stat 
at  L.  827,  U.  S.  Comp.  Btat  IBOl,  p.  049,  | 
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tbs  qnsation  of*jnriBdietIon  was  aertifled  by  ■ 
the  circuit  eonrt  to  thia  court. 

n  the  authority  of  Ladew  v.  Tenneasee 
Copper  Co.,  the  decree  of  the  eouvt  below 
must  be  affirmed. 
It  la  so  ordared. 


<tu  u.  s.  m.) 

ROBERT  A.  HOOK  and  Arthur  Herbert. 

Appts., 

UNITED  STATES. 

UmrxD  States  (|  OS*)— Cum  b— Again  si 
UHriKD  States  — RiitT  in  Etcebs  of 
OonoKKaaioirlL  AppBOPBiATiona. 
The  owners  of  a  building  who  have  re- 
ceived the  entire  sums  which  Congress  has 
from  year  to  year  appropriated  as  full  com- 
penaation  for  the  rent  of  quarters  secured 
tor  the  Civil  Serriee  Commission  by  the  Sec- 
retary of  the  Interior,  In  the  discharge  of 
bis  duty  under  the  act  of  Jan.  16,  18S3 
(22  SUt.  at  L.  403,  40S,  ehap.  27,  U.  8. 
Comp,  Btat  1901,  p.  1220),  cannot  main- 
tain suit  against  the  government  under  the 
act  of  March  S,  1887  (24  SUt.  at  L.  606, 
chap.  369,  U.  8.  Comp.  Stat  1001,  p.  762), 
to  recover  the  difference  between  such  sums 
and  the  fair  rental  value  of  the  building, 
including  the  basement,  which  was  used 
without  consent,  on  the  theory  that  the 
claim  is  founded  either  upon  a  contract,  ex- 
press or  implied,  or  upon  the  eonatitutional 
obligation  to  make  just  compensation  for 
private  property  taken  for  public  use,  in 
view  of  U.  S.  Rev.  SUt  {g  3S70,  S732, 
U.  S.  Comp.  SUt  1001,  pp.  2464,  2604, 
providing  respectively  that  "no  department 
of  the  government  shall  upend  in  any 
'>ne  fiscal  year  any  sum  in  excess  of 
ippropriations  made  by  Congress  tor  that 
fiscal  year,  or  involve  the  government  in 
any  contract  for  the  future  payment  of 
monev  in  exceea  of  such  appropriationa," 
and  that  "no  contract  or  purchase  on  behalf 
of  the  United  BUtes  shall  be  made  unless 
the  same  is  authorized  by  law,  or  is  under 
an  appropriation  adequate  to  its  fulfilment," 
and  of  the  acts  of  Congress  of  June  22, 
1874  (IB  SUt  at  L.  133,  144,  ehap.  388), 
and  March  3,  1877(  10  SUt  at  L.  3fl3,  370, 
chap.  lOa,  U.  S.  Comp.  SUt.  1901,  p.  2614), 
prohibiting  contracts  for  the  rental  of  prop- 
erty for  government  purpoaes  until  an  ap- 
uTopriation  therefor  shall  have  been  meoe 
'H  terms  by  Congress, 

[Bd.  NoU.— For  othar  cues,  sea  ITnltsd  BUta*. 
Cent  Dl«.  I  H:  Dao.  Die  I  W-'l 
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APPEAL  from  the  Court  of  Clalraa  to  re- 
view a  judgment  dismissing  the  petition 
in  a  suit  to  recover  from  the  United  States 
the  rental  value  of  property  occupied  by  the 
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Civil  Serrlee  GommiHBion  in  excets  of  eon- 
grewional  upproprititioni  therefor.   Affirmed. 

See  same  case  below,  43  Ct  CI.  £46. 

The  facta  aro  stated  In  the  opinion. 

Meura.  Ii.  T.  Hlobeoer,  W.  W.  Dudley, 
KBd  P.  Q.  Michener  lor  appellants. 

Aniataut  Attornef  General  Jolin  Q. 
Tbompaon  and  Mr.  Charlea  F.  Eincheloe 
9  (or  appellee. 

*  *Ur.  Jnatice  Harlan  delivered  tbe  opin- 
ion of  the  eourt: 

I,     The  appellanta,  plaintiffs  below,  aeek  to 
H  reoover  from  the  United  States  the  sum 

*  99,000,   the   amount   which 'thej   allege 
due  them  on  account  of  the*oceupatiou  and 
die,  by  the  Ciril  Service  Commiulon,  of 
certain   premisaa  in   the  city   of  Washing- 
ton, District  of  Columbia. 

The  flnding  of  fact  by  the  court  of  claims 
-Huing  largely  the  words  of  the  finding — 
nay  be  lummarized  sa  follows: 

On  the  10th  day  of  July,  1000,  the  Secre- 
tary of  the  Interior,  proceeding  under  the 
appropriation  act  for  the  legislative,  ex- 
•eutive,  and  judicial  expenaea  of  the  gov- 
ernment for  the  fleeal  year  ending  June 
SOth,  1001  (31  Stat,  at  L.  12S,  ohap.  102) 
made  a  written  agreement  with  plaintiffs 
for  the  leasing  and  renting  to  the  govern- 
ment for  the  use  of  the  Civil  Service  Com- 
mission of  a  certain  building  on  E.  and 
Eighth  streets,  in  Washington,  "except  the 
basement  thereof,"  for  the  period  commen- 
cing August  1st,  1900,  and  ending  June  30th, 
1901,  at  the  rate  of  $333.33|  per  month,  or 
$4,000  for  the  year, — the  right  being  re- 
served to  the  government  to  terminate  the 
kase  after  thirty  days'  written  notice  at 
the  end  of  any  calendar  month. 

The  commission,  on  August  1st,  1600, 
took  poesession  and  remained  in  exclusive 
possession  of  the  building,  Including  its 
basement,  until  the  bringing  of  this  suit 
The  amount  appropriated  by  Congress  for 
the  rent  of  ofGces  for  the  conimission  for 
the  year  ending  June  30th,  1901,  was  $4,000, 
one  twelfth  of  which  was  expended  for  such 
rent  for  July,  1900. 

On  the  3d  of  March,  1001,  Congress  ap- 
propriated for  the  rent  of  quarters  for  the 
conunisaion  the  sum  of  $4,000  for  the  fiscal 
year  ending  June  SOth,  1002.     31   Btat.  at 
L.   1000,    100 — 1,   chap.   830,   U.    S.   Cotop. 
Stat.  1901,  p.  233.     The  Secretary  of  tlie 
Interior,  shortly  after  the  beginning  of  that 
year,  proposed  to  the  plaintiffs  a  renewal 
of  the  lease  for  that  year.     But  the  plain- 
tiffi  expressed  their  untrillingness  "to  rent 
the  said  building  for  another  year  at  tlic 
g  rata  of  94,000  per  annum,"  or  to  rent  the 
2  entire    bnilding.    Including    the    basement, 
•  then  oempied  by  the  oommlssion,*at  a  rent- 
al Imb  than  «S,O0O  per  annum.     Without 


further  action  on  either  side,  "the  defend* 
ants  continued  In  poaseseion  of  said  build- 
ing and  basement  during  said  year,  paying," 
however,  to  the  plaintiffs,  $4,000,  the  rent 
specified  in  the  lease  for  the  first  ^ear;  to 
wit,  $4,000. 

In  his  estimates  submitted  for  appropria> 
Uons  by  Congress  for  the  flseal  year  end- 
ing June  30tb,  1903,  the  Secretary  named 
$a,000  "for  rent  of  quarters  for  the  Civil 
Service  Commission."  As  the  general  leg- 
islative, executive,  and  judicial  appropria- 
tion bill  for  that  year  did  not,  as  it  passed 
the  House  of  Representatives,  include  that 
sum,  the  plaintiffs'  agent,  in  writing,  in- 
formed the  chief  clerk  of  the  Interior  De- 
partment that  nnlesi  the  Senate  fixed  th» 
rent  at  $0,000,  the  plaintiffs  would  ask  pos- 
session of  the  property  at  the  earliest  con- 
venient time.  Of  this  attitude  of  the  plain- 
tiffs the  Senate  was  informed  by  plaintiffs' 
agent.  He  apijeared  before  the  House  Com- 
mittee on  Appropriations,  and  by  the  Seo- 
retary  of  the  Interior  transmitted  the  let- 
ter of  plaintiffs  to  the  Senate  Committee  on. 
Appropriations.  Congress,  however,  refuted! 
to  increate  the  appropriation  te  $S,000,  and 
for  the  fiscal  year  ending  June  30tb,  1903. 
appropriated  "for  rent  of  buildings  for  the 
Department  of  the  Interior,  namely,  for 
.  .  .  Civit  Service  Commission,  four 
thousand  dollars."  32  Stat,  at  L.  162,  chap. 
604.  No  further  action  was  taken  by  either 
party  In  relation  to  an  Increase  of  rent  or 
the  demanding  of  possession,  and  the  United 
States  continued  in  possession  of  the  prop- 
erty, including  the  basement,  for  that 
fiscal  year,  paying  rent  at  the  rate  of  $4,000 
per  year.  Although  the  Secretary  of  the 
Interior  estimated  an  increose  of  92,000 
for  quarter*  of  tlie  Civil  Service  ComroJe- 
for  the  fiscal  year  ending  June  SOth, 
1904,  Congress  appropriated  ooly  $4,500. 
"  Stat,  at  L.  854,  chap.  755.  In  coase-  ^ 
quence  of  this  increase  the  Secretary  sought  ct 
to  rent  from  the  plaintiffs  till  the*"buildiiig? 
and  premises  for  the  use  of  the  Civil  Service 
Commission  for  the  sum  of  $4,600,  appro- 
priated," but  plaintiffs  refused  to  do  that. 
The  Secretary  finally,  August  19th,  1903, 
made  a  lease  from  claimants  for  all  of  said 
building,  "except  the  basement,"  for  the 
fiscal  year  ending  June  SOth,  1904,  at  the 
rate  of  $4,500  per  year. 

For  the  fiscal  year  ending  June  SOth, 
1005,  Congress,  March  18tb,  1904,  appro- 
priated $4,500  for  the  reit  of  quarters  for 
the  commission.  33  Stat,  at  L.  85,  chap. 
71S.  In  aeoordanee  with  that  appropria- 
tion, the  Secretary  proposed  to  the  plain- 
tiffs,  in  writing,  to  renew  the  lease  of  Aug- 
ust 18th,  1B03,  for  the  fiscal  year  ending 
June  SOth,  1S0S,  at  the  rate  of  $4,500  per 
annum.     The  plaintiffs  took  no  action  OB 
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this  proposal,  ezoept  to  writs  to  the 
retarj,  requesting  th»t  the  buement  of  the 
building,  which  had  not  been  included  in 
either  of  the  leases  to  the  govemment,  be 
inoloded  "in  the  lease  at  the  rate  of  30 
«auta  per  square  foot  for  its  floor  space." 
Heither  party  took  any  further  slepa  in 
referenoe  to  the  renewal  of  the  tease,  or  for 
an  inerease  of  rental  for  the  fiscal  year 
aiding  June  30th,  ISOS,  and  the  claimant* 
were  paid  rent  for  that  year  at  the  rate  of 
$4,G00,  as  provided  by  the  appropriation, 
and  aa  specified  in  the  lease  for  the  preced- 
ing year.  A  like  appropriation  of  $4,600 
was  made  for  rent  of  quarters  for  the  oom- 
mission  for  the  fiscal  year  1900,  and  that 
body,  without  any  express  renewal  of  the 
lease  for  that  year,  continued  in  occupation 
of  the  entire  building  up  to  August  1st, 
1H6,  for  which  the  claimants  have  been 
paid  at  the  rate  of  (4,600  per  year. 

The  oourt  of  claims  further  found:  "Al- 
though the  claimants  never  rented  to  the 
govervKent  for  the  use  ol  the  Civil  Bervice 
Commission,  or  for  any  other  purpose,  that 
part  of  the  basement  of  said  building  not 
occupied  by  heating  and  ventilating  plants 
and  equipments  thereof,  yet  the  Civil  Serr- 
-  lee  Commission  took  possession  of  this 
S  portion  of  said  basement,  and  continuously 
■  oooupied  and  used  the  same  from  the  1st 
day  of  August,  1S00,  until  the  bringing  of 
this  action,  August  1,  190S;  and  In  a  letter 
to  the  Acting  Secretary  of  the  Interior,  dated 
November  28,  1904,  relative  to  the  matter 
of  a  renewal  of  the  government's  lease  for 
the  building  for  that  fiscal  year,  the  claim- 
ants, among  other  things,  called  attention 
to  the  fact  that  the  basement  of  the  building 
was  then  fully  occupied  by  the  Civil  Serv- 
ice Commission.  The  fair  rental  value 
of  that  portion  of  the  basement  occupied 
and  used  aa  aforesaid  was  S400  per  year, 
and  the  rental  value  of  the  entire  building, 
including  the  basement,  was  not  less  than 
96,000  per  year.  During  the  time  that  the 
defendants  have  occupied  and  used  said 
building  and  basement  belonging  to  the 
claimants,  (lt«  claimanU  have  receipted  for 
rent  for  th«  lame  in  fvll,  except  for  the 
basement,  which  has  been  specially  exclud- 
ed from  each  of  said  receipts  given  by  the 
claimants.  With  the  exception  of  this  ex- 
elusion  of  the  basement  from  said  receipts, 
it  does  not  appear  that  any  other  protest 
was  ever  made  by  the  claimants  that  said 
payments  were  not  in  full  for  the  rent  le- 
gally due  to  them  for  said  building.  The 
•lalmants,  however,  repeatedly  insisted  that 
tke  defendant*  were  not  paying  enough  rent 
for  aaid  building,  and  on  one  occasion  asked 
Jgr  Bctra  r«nt  for  said  basement,  as  here- 
4oBon  found*" 
Ifas  toart  below  direetwl  tha  petition  to 


be   dismissed   and   judgment   to  be   entered 

for  the  government.     That  was  accordingly 

The  pleadings  and  facts  indicate  that  the 
claim  of  the  appellant*  is  divided  into  two 
parts;  one,  arising  out  of  the  occupancy 
and  use  by  the  Civil  Service  Cnmmission 
of  the  building  above  the  baseuent;  the 
other,  for  the  ocoupaney  and  use  by  that 
body  of  the  basement. 

Let  us,  at  the  outset,  Inquire  aa  to  the  ^ 
cireunutances  under  which  an  ofBeer  of  tha  g 
United  StatM,   whether  the*head  of  a  de>" 
partment  or  a  subordinate,  may  or  may  not, 
by  his  acta,  impose  liability  upon  the  gov- 
ernment, in  the  absence  of  authority  from 
CongresB.     Xbe  conclusion  we  have  reached 
upon  that  inquiry  is  controlling. 

Looking  at  the  statutes  in  force  at  the 
time  the  transactions  here  In  question  oo- 
eurred,  we  find  that  by  |  3679  of  the  Revised 
Statutes  (U.  8.  Comp.  Btat  1901,  p.  24(14), 
it  waa  provided  that  "no  department  of  tlM 
govemment  shall  (spend,  tn  any  one  fiscal 
year,  any  sum  in  exceaa  of  UpHWriatfon 
made  by  Congress  for  that  flacal  year,  or 
Involve  the  government  in  any  contraet  tn 
the  future  payment  of  money  in  excess  of 
Boch  appropriationa;"  and  by  |  3732  [V. 
B.  Comp.  SUt  ISOl,  p.  2S04),  that  "no  con- 
tract or  purchase  on  behalf  of  the  United 
States  shall  be  made,  unless  the  same  is 
authorized  by  law,  or  is  under  an  appro- 
priation adequate  to  its  fulfilment,  except 
in  the  War  and  Navy  Departments,  for 
clothing,  subsiatenee,  forage,  fuel,  quarters, 
or  transportation,  which,  however,  shall  not 
szoeed  the  necessities  of  the  current  year." 

An  act  of  Congress  of  June  ZZd,  1374, 
provided  that  "hereafter  no  contract  shall 
be  made  for  the  rent  of  any  building  or  part 
of  any  building  in  Washington,  not  now 
in  use  by  the  govemment,  to  be  used  for  the 
purposes  of  the  government,  until  an  ap- 
propriation therefor  shall  have  been  mads 
in  terms  by  Congress."  18  Stat  at  L.  1 33, 
144,  chap.  388.  Again,  by  the  deficiency  ap- 
propriation act  of  Marsh  3d,  1877,  it  was 
provided  that  "hereafter  no  contract  shall 
be  made  for  the  rent  of  any  building,  or 
part  of  any  building,  to  be  used  for  tha 
purpose*  of  the  govemment  in  the  District 
Columbia,  until  an  appropriation  there- 
for shall  have  been  made  in  terms  by  Con- 
gress, and  that  this  clause  be  regarded  aa 
notice  to  all  contractors  or  lessors  of  any 
such  building  or  any  part  of  building."  IS 
Btat  at  L.  S63,  370,  chap.  lOS,  U.  S.  Comp. 
Stat.  1901,  p.  BS14. 

The   above   provisions   were   all   in   force 
when  the  Civil  Service  CommisHion  was  ere-  ^ 
ated.    By  the  act  creating  that  tribunal  It  ^ 
waa  provided  that  "It  shall  be  the  duty'of  * 
tlw  Beoretary  of  the  Interior  to  oanae  suit- 
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tbla  *nd  eonvenient  roonu  uid 
dations  to  be  kuigncd  or  provided.  Mid  to  be 
fnnifihed,  he«.t«d,  uid  lighted,  at  the  eit7 
of  Washington,  for  eariTing  on  the  work  of 
•l4d  eommUaion  and  said  ezaml nation*, 
and  to  cauM  the  neceaury  atatfoner;  and 
other  articlea  to  be  supplied,  and  the  neeee- 
■ary  printing  to  be  done  for  laid  conunis- 
■ion."  22  SUt.  at  L.  403,  406,  ofaap.  2T, 
D.  S.  Comp.  SUt.  ISOl,  p.  1220. 

We  have  seen  that  the  occupancy  by  the 
Civil  Service  Commission  of  the  plaintiffa' 
building  oommenced  August  1st,  1900.  Now, 
the  general  appropriation  act  for  the  legis- 
lativet  executive,  and  judielal  expenses  of 
the  goremment,  covering  the  fiscal  year 
ending  June  30th,  1901,  opened  with  the 
elaUM  proWding  that  "the  following  sums 
be,  and  the  same  are  hereby,  appropriated 
(Hit  of  any  money  in  the  Treasury  not  oth- 
•nrlse  appropriated,  in  full  compeDsation 
for  the  Mrvioe  of  the  fiscal  year  ending  June 
8(rth,  1901,  t^  th»  oijeett  Jterelnafter  ex- 
preamil,  namely  .  .  .  For  rent  of  build- 
ings for  the  Department  of  the  Interior, 
namely,  .  .  .  Civil  Service  Commission, 
94,000."  31  SUt  at  L.  86,  126,  chap.  192. 
Each  appropriation  aot  for  subsequent  fiscal 
years,  covering  tbe  whole  period  of  the  oc- 
cupancy by  the  commission  of  the  plalntifTa* 
building,  opened  with  a  similar  provision. 
So  that  the  plaintiffs  and  all  others  dealing 
with  ofBceri  of  the  government  were  dis- 
tinctly advised  as  to  the  amount  appro- 
priated by  Congress  for  any  specified  pur- 
pose, and  knew,  or  are  to  fa*  deemed  to  have 
known,  that  when  they  received  such  speci- 
fied amount  for  the  porpoas  named,  It  was 
Intended  by  Congress  to  be  in  full  compen- 
•ation  for  the  aervlM  rendered  for  the  gov- 
amment  In  that  fiscal  year.  The  plaintiffs 
received  before  the  bringing  of  this  suit  the 
appropriation  made  by  Congress  specifically 
for  rent  of  the  building  for  the  Civil  Serv- 
N  lee  Commission,  during  the  entire  period 
%  of  the  commission's  occupancy  and  use  of  it. 
*  We  reeall,*in  thia  connection,  the  fact  found 
by  the  court  below,  that  the  claimants'  re- 
ceipted bills  recited  that  the  amount  paid 
to  tLem  was  in  full  for  the  rent,  as  flaed  by 
the  appropriation  aoti  of  Congreti,  except- 
ing always,  it  ie  true,  the  rent  for  the  base- 
ment of  their  building.  It  Is  also  true  that 
the  plaintiffs  complained  that  the  amount 
appropriated  was  inadequate,  but  tliey  ac- 
cepted and  receipted,  for  it  a*  the  aum  ap- 
propriated by  Congrei*  for  purposes  of 
rent  for  the  oontmission,  expecting  or  hop- 
ing; no  doubt,  that  Congress  would,  in  due 
time,  remedy  Uie  wrong  which,  as  they  in- 
■latad,  had  been  and  was  being  done  to 
ibm  tn  reapect  both  of  the  building  and  its 
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the  act  of  1SB3  made  it  the  duty  of  the 
Secretary  of  the  InUrior  to  cause  luitabk 
rooms  to  be  provided  for  the  •  commission, 
and  as  the  pisintiffs'  building  was  occupied 
and  used  by  the  commission,  for  public  pur- 
poses, with  his  knowledge  and  consent,  tha 
government  ia  under  a  liability  to  pay  the 
claimants  the  reasonable  value  of  such  oo- 
cupancy  and  use.  This  view  cannot  be  ac- 
cepted, except  upon  the  theory  that,  during 
the  period  in  question,  it  was  within  the 
power  of  the  Secretary,  by  contract,  in  the 
matter  of  rent  for  a  building  for  the  com- 
mission, to  exceed  the  sum  appropriated  by 
Congress  for  that  purpose.  We  reject  that 
theory  as  inconsistent  with  the  acts  of 
Congress,  and  therefore  inadmissible.  It 
is  for  Congress,  proceeding  under  the  Caa> 
stitution,  to  say  what  amount  may  be 
drawn  from  the  Treasury  in  pursuance  of 
an  appropriation.  The  sUtutea  above  re- 
ferred to  make  it  plain  tliat  the  SecreUry 
was  without  power  to  make  any  express 
contract  for  rent  in  excess  of  ttie  appro- 
priation mads  by  Congress,  particularly 
where,  as  here,  Congress  had  taken  care 
to  say,  in  respect  of  each  year's  rent,  that 
the  appropriation  shall  be  in  full  eompen-  ^ 
sation  for  the  speoiflc  purpose  named  in  jj 
the  appropriation  act.  It  is  equatly'eleBr  ■ 
that  the  Secretary  could  not,  by  his  acta, 
create  a  sUte  of  things  from  which,  in  tha 
absence  of  legislation  on  the  subject,  an  im- 
plied contract  eould  arise  under  which  the 
government  would  be  liable,  by  reason  of 
iU  oonttitutional  duty,  to  rnaJce  just  com- 
pensation for  the  use  of  private  proper^ 
taken  for  public  purposes.  In  such  a  case 
the  remedy  Is  with  Congress,  and  not  with 
the  courts.  If  an  officer,  upon  his  own  re- 
sponsibility, and  without  the  authority  of 
Congress,  assumes  to  bind  the  government, 
by  express  or  implied  contract,  to  pay  a 
sum  in  excess  of  that  limited  by  Congress 
for  the  purposes  of  such  a  contract,  the 
contract  is  a  nullity,  so  far  as  the  govern- 
ment is  concerned,  and  no  legal  obligation 
arises  upon  its  part  to  meet  its  provlsiooa. 
If  the  circumstances  justify  such  a  course, 
Congress,  in  lU  discretion,  can  intervene 
and  do  justice  to  the  owner  of  privata  prop- 
erty used  by  officers  of  the  government  in 
good  faitb,  for  public  purposes,  although 
without  direct  legislative  authority.  The 
plaintiffs'  remedy  is  in  that  direction. 

What  we  have  said  is  equally  applicable 
to  the  claim  of  the  plaintiffs  for  the 
reasonable  value  of  the  use  of  the  basement 
of  the  building  in  question.  Granting  that 
the  plaintiffs  have  not  been  paid  for  its 
use  such  sum  as  they  are  justly  entitled 
to  have  received,  we  are  still  confronted 
with  the  faeU  heretofore  referred  to,  thai 
Congresa  bas  appropriated,  eaob  yaar  of 
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tfc«  eommltdon'*  oeeapuuy,  t  apMifia  mm 
ia  fnll  for  rent  of  buildings  for  the  nw  of 
that  bodj;  that  it  iiu  In  effect  prohibited 
the  OM  of  the  public  money  in  ezeeia  of  that 
•am  for  rant  of  buildings  for  that  purpose; 
and  that  plaintifTa  hav*  alraady  received 
the  entire  euma  appropriated  by  CongreH 
for  rent.  The  conalualon  necessarily  fol- 
low! that  the  govemment  cannot,  in  this 
Mue,  be  made  liable  to  ttiit,  either  under  an 
a:proM  or  implied  contract,  to  pay  for  the 
aia  of  plaintiffa*  property  any  amount  in 
^«eeM  of  the  nima  appropriated  by  Con- 
«  gresa  for  that  purpose. 

•  'But  it  ia  contended  by  the  plaintiffs  that 
their  right  to  recover  does  not  depend  upon 
contract,  expressed  or  implied,  but  upon 
tlie  duty,  expressly  Imposed  by  the  Consti- 
tution, to  make  Just  compensation  for  pri- 
Tate  property  taken  for  public  use.  In 
■npport  of  this  view  we  are  reminded  that 
the  Tucker  act  of  March  3d,  18ST,  24  Stat. 
at  L.  SOB,  chap.  3SS,  U.  8.  Comp.  Stat  IQOl, 
f.  7S2,  for  the  first  time.  In  express  words, 
eonferred  on  the  court  of  claims  jurlsdie- 
tion  to  hear  and  determine  ctalnu  against 
the  government,  "founded  npon  the  Consti- 
totion  of  the  United  States."  The  claims 
here  In  question,  it  is  argued,  can  Im  rest«d 
•zclusively  on  the  Constitution,  without 
reference  to  any  statute  of  tlie  United 
States,  or  to  any  contract  arising  under 
an  act  of  Congress.  The  argument  ia  in- 
ganioue,  Imt  it  is  unsound.  It  cannot  be 
■aid  that  any  claim  for  a  specifle  amount 
<rf  money  against  the  United  States  is 
foonded  on  the  Constitution,  unless  such 
elaim  be  either  expressly  or  by  necessary 
Implication  authorized  by  some  valid  enact- 
ment of  Congress.  The  creation  of  a  Civil 
Service  Commission,  providing  a  building 
or  rooms  for  its  use,  and  the  amount  to  he 
|taid  from  time  to  time  by  the  government 
aa  rant  for  such  building  and  rooms,  are 
alt  matters  within  ttie  oompleta  control 
4A  Congress.  It  Is  the  Constitution  which 
places  these  matters  under  the  control  of 
Congress.  If  an  officer  of  the  United  States 
assumes,  by  virtue  alone  of  his  office,  and 
without  ths  authority  of  Oongreaa,  to  take 
•neh  matters  under  his  oontrol,  he  will  not. 
In  any  legal  or  constitutional  sense,  repre- 
•ant  Uie  United  States,  and  what  he  does  or 
omits  to  do,  without  the  authority  of  the 
Congress,  cannot  create  a  claim  against  the 
government,  "founded  upon  the  Constitu- 
tion.'' It  would  be  a  claim  having  Its  origin 
In  a  violation  of  tbe  Constitution.  The 
•onstitatlonal  prohibition  against  taking 
private  property  for  public  use  without  just 
y  aosttpansation  Is  directed  against  the  gov- 
M  anmant,  and  not  against  Individual  or  pub- 
■  Ha  offlesn*proee*ding  without  the  authority 
fli  kglalatlTS  enaotmenL     ThB  taking  of 


private  property  by  au  officer  of  the  United 
States  for  publio  use,  without  being  author- 
ized, expressly  or  by  necessary  implication, 
to  do  so  by  some  act  of  Congress,  Is  not 
the  act  of  the  government  So  that  whether 
we  look  at  the  jurisdiction  of  the  court  be- 
low, in  reapeet  either  of  claims  alleged  to  ht 
founded  upon  tiM  Constitution  or  to  arise 
from  contract,  the  plaintiffs  cannot  main< 
tain  this  suit  against  the  govermnent; 
for  they  have  received  the  entire  sums  which 
Congress  appropriated  to  be  paid  out  ot  the 
Treasury  on  account  o(  rent  of  buildings  or 
quarters  for  the  Civil  Service  CommisBlon. 

There  are  other  aspects  of  the  case  to 
which  tbe  elaborate  arguments  of  counsel 
have  been  directed.  We  deem  it  unneces- 
sary to  notice  them  in  this  opinion.  Nor 
do  we  deem  it  necessary  to  follow  them  in 
their  extended  and  able  discussion  of  the 
authorities. 

Tbe  judgment  must  be  affirmed. 

It  is  so  ordered. 
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6BATTLE,  Appt, 

H.  E.  DOWNIE,  Trustee;  Ht  Paul  &  Taco- 
ma  Lumber  Company,  Barber  Asphalt 
Paving  Company,  Mukilteo  Lvmber  Gom- 
pany.  Gam  well  &  Wheeler,  Bankrupts^ 
and  the  Seattle  National  Bank.  (No.  SI.) 

BEArrLB  NATIONAL  BANE,  Appt, 

R.  E.  DOWNIE,  Trustee;  St  Paul  ft  Taeo- 
ma  Lumber  Company,  Barber  Asphalt 
Paving  Company,  Mukilteo  Lumber  Com- 
pany, Gamwell  A  Wheeler,  Bankrupts, 
and  National  Bank  of  Commeres  ot 
Seattle.       (No.    32.) 

BABKBtrpTCT  (I  172»)— CLAiMa  — AaAiMBT 
UnrriD  States— A  BsiamuHT—VaLiDiTr 
AS  AoAiHST  Tbubtbe  im  Bahsbuftcx. 


ed  States  on  account  of  contracts  for  fur- 
Ishing  materials  to  the  various  depart- 
ments of  the  government  being  in  direct 
opposition  to  U.  S.  Rev.  Stat  g  3477,  U.  B. 
Comp.  Stat  1901,  p.  2320,  making  absolute- 
ly null  and  void  voluntary  transfers  of 
clBims  against  the  United  States  befors 
their  alloivanee,  can  oonfer  no  interest  in 
tbe  assignees,  as  against  the  trustee  in 
bankruptcy  of  the  assignors. 

[Ed.    Nots.— For  other  cmh,   ms  BsnkrnptDT, 
Cast.  Dlr  I  lU;    Deo.  Dl«.  |  ITL*] 

[Noa.  31  and  32.] 


APPEALS  from  the  United  States  Circuit 
Court  ot  Appeab  for  the  Ninth  Cirouit 
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to  review  decieei  which  sffirmed  decrees  of 
the  DiBtrlct  Court  tor  the  Western  District 
of  Oregon,  disallowing,  as  cg»iiut  «  tnutee 
In  bankruptej,  the  eleime  ot  erediton  to 
prefareuceB  nnder  UBignmeDte  bj  the  bank- 
nipta  of  unallowed  claimi  against  the  Ualt- 
•d  SUtee. 

Bee  game  caM  below,  88  C  a  A.  6S7, 
Ifll  Fed.  S3S. 

The  facts  are  stated  in  the  opinion. 

UetsTK.  George  E.  Urn  Stelgaer,  Freder- 
Icdi  BaosnuiD,  and  Daniel  Eelleber  for 
appellants. 

Messrs.  J.  E.  Horan,  H.  D.  Cooley,  W.  A. 
Petore,  J.  H.  Powell,  and  Harold  Preston  for 
»  appellees. 

*    *Ur.  Jnstloe  Harlan  dellTered  the  opin- 
i<m  of  the  court : 

There  Is  no  dispnte  as  to  the  facts  out 
«f  whtoh  the  present  controversy  has  arisen. 
SabBtantially  the  facta  are  these:  On 
the  ISth  da;  of  April,  1007,  the  appell. 
Downie  was  appointed  receiver  of  the  prop- 
arty  of  Gamwell  ft  Wheeler,  partners,  who 
had  previously,  on  the  same  day,  been  ad- 
judged bankrupts.  Buhsequently  be  was 
elected  sjid  qualified  as  pemianent  trustee, 
and  by  order  of  the  court,  June  ZOth,  1907, 
was  authorized  to  collect  all  moneys  due 
the  bankrupts  from  the  TJnittd  Btattt  or 
any  of  it*  deporfmenfe. 

Oamwell  A  Wheeler,  as  a  firm,  held  six- 
teen unallowed  elaime  agaitut  the  United 
Btatet,  aggregating  $33,517.48,  the  first  one 
being  dated  December  10th,  ISOS,  and  the 
last  February  lEth,  1907.  The  Natfonal 
Bank  of  Commerce  of  Seattle  wem  a  creditor 
of  that  firm  in  the  sum  of  937,149.86.  These 
elaims  were  all  assigned  by  Oamwell  t 
Wheeler  to  the  above  bank.  The  Seattle 
National  Bank  was  likewise  a  creditor  of 
the  firm  and  to  the  extent  of  922,582.19, 
with  interest,  and  that  firm  held  certain  un- 
allowed claims  against  the  United  States, 
aixty-one  in  number,  and  amounting  to 
138,609.32.  The  first  of  the  tatter  claims 
was  dated  September  25th,  ISOS,  and  the 
last  April  4th,  1907.  Tbey  were  all  as- 
signed by  Oamwell  ft  Wheeler  to  the  last- 
named  bank. 

The  parties,  by  stipulation  of  July  10th, 
1907,  agreed:  "That  each  and  all  of  said 
elaime  against  the  United  States  govern- 
ment, so  assigned  [to  the  banks  named], 
were  claims  for  money  due  from  the  gov- 
ernment of  the  United  States  to  the  eaid 
bankrupts  upon  account  of  contracts  en- 
tered into  between  aaid  bankrupts  and  the 
United  States  for  the  furniibing  of  ma- 
terials by  said  bankrupts  to  various  depart- 
nents  of  said  government;  that  said  aasign- 
B«nta  ware  each  and  all  voluntarily  made 
Ib  aomldvatica  of  a  loan  made  bf  laid 


bank  to  said  banknipts*at  the  time  of  said  ■ 
aesignments,  and  as  collateral  security  for 
the  repajnient  of  said  loans,  and  without 
notice  to  the  other  creditors  of  said  bank- 
rupts. That  all  of  such  assignments  were 
made  after  the  entering  into  of  said  con- 
tract*, and  after  partial  performance  there- 
of by  said  bankrupts,  before  the  allowance 
of  any  such  elaime  or  the  ascertainment 
of  the  amount  due  thereon,  or  the  issuing 
of  any  warrant  for  the  payment  thereof, 
and  tbat  none  ot  said  assignments  were  exe- 
cuted in  the  presence  of  any  witnesees  at 
all,  and  that  none  of  them  recite  any  war- 
rant for  the  payment  of  the  claim  assigned, 
and  that  none  of  them  were  acknowledged 
by  any  officer  having  authority  to  tak» 
acknowledgment  of  deeds,  or  any  other  ae- 
knowledging  officer  at  all,  and  that  none  of 
them  were  certified  as  being  acknowledged 
by  any  olBcer.  The  said  loans  to  each  of 
said  banks  exceeded  in  amount  the  value 
of  said  collaterals  so  assigned  to  secure  the 
same,  and  there  is  now  due  to  each  of  said 
bank*  on  account  of  said  loans  an  amount 
much  in  excess  of  the  value  of  the  said 
collaterals  so  aasigned  to  each  of  said  banks 
respectively." 

The  elaime  of  the  two  banks  (S37,140.8B 
and  $22,582.19,  with  interest)  were  allowed 
by  the  referee  in  bankruptcy,  and  it  was  ad- 
judged by  the  court  that  the  banks  were 
entitled,  respectively,  to  receive,  on  account 
of  the  elaims  assigned  to  them,  whatever 
amount  might  be  collected  on  them  from 
the  government,  and  the  trustee  waa  or- 
dered to  pay  over  to  the  banks  holding  tho 
assignments  the  oollectlona  as  they  were 
made  thereon. 

The  district  court  allowed  the  respective 
claims  of  the  hanks  as  general  debts,  but 
disallowed  them  as  preferred.  This  order 
was  affirmed  in  the  circuit  court  ot  appeals, 
that  court  rejecting  the  claim  of  each  bank 
for  a  lien  upon  the  fund  assigned.  The 
case  is  here  under  a  certificate  by  Justice 
Brewer,  to  the  effect  tliat  the  determina-^ 
tion  of  the  question  involved  in  each  case  ■■ 
'essential  to  an  uniform  conetruction  • 
of  the  bankruptcy  act  throughout  the  Unit- 
ed SUtes. 

The  questions  raised  by  the  parties 
make  it  necessary  to  determine  the  scope 

id  elTect  of  S  3477  of  the  Revised 
Statutes  {U.  8.  Comp.  SUt.  1901,  p.  2320) 
in  its  application  to  these  cases.  That  seo- 
was  brought  forward  from  previous 
acts  of  Congress  and  is  as  follows:  "All 
transfers  and  assignments  made  of  any 
claim  upon  the  United  States,  or  of  sjty 
part  or  share  thereof,  or  Interest  therein, 
whether  absolute  or  conditional,  and  wbat* 
ever  may  be  the  oonsideration  therefor,  anl 
all  powers  of  attorney,  orders,  or  other  aa- 
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thorittM  for  Twaiving  paynient  of  anj  HUch 
akJm,  or  of  U17  pkrt  or  share  thereof,  ahall 
be  •boolntelj  nuU  and  void,  imleu  they  are 
fnely  made  and  executed  in  the  presence 
of  at  leajt  two  attesting  witnesses,  after 
the  allowance  ot  encb  a  claim,  the  ascer- 
tAinment  of  the  amount  due,  and  the  issu- 
lag  of  a  vairant  for  the  payment  thereof. 
SimA  tnmsfeTB,  aasignments,  and  powers  of 
attorney,  must  recite  the  warrant  for  pay- 
m«it,  and  must  he  acknowledged  by  the 
person  making  them,  before  an  offloer  hav- 
ing authority  to  take  acknowledgments  of 
deeds,  and  shall  be  certified  by  the  officer; 
and  it  moat  appear  by  the  oertifleate  that 
the  officer,  at  the  time  of  the  aeknowledg- 
Dient,  read  and  fully  explained  the  trans- 
fer, assignment,  or  warrant  of  attorney  to 
the  person  acknowledging  the  same." 

The  words  of  that  section  are  so  dear  and 
explicit  that  there  cannot  be,  we  think,  any 
reasonable  ground  to  doubt  the  purpose  of 
this  legialatioD.  Ite  essential  features  are 
not  new,  as  can  be  seen  by  an  examina- 
tion of  the  act  of  Congress  of  July  29th, 
1848,  "in  relation  to  the  payment  of  claims" 
on  the  United  States,  and  the  act  of  Feb- 
mary  28th,  1863,  "to  prevent  frauds  upon 
the  Treasury  of  the  United  States."  9 
Stat  at  L.  41,  chap.  60;  U.  8.  Comp.  BUt 
IMI,  p.  8320;  10  Stat,  at  L.  170,  chap.  61, 
n.  B.  Comp.  Stat.  1901,  p.  8320.  Turning 
to  I  3477,  we  And  Congress  had  in  mind  not 
only  all  transfers  and  sasignments  of  mjr 
M  claim  on  the  United  States,  or  part  of  a 
•  elaim  or  any  interett  (Asrrin,  whether 'the 
transfer  or  aasignment  be  absolate  or  un- 
conditional, and  loAatsDOr  tons  the  MHisttfor- 
atton  of  the  trantfw  or  aa*ignm«nt,  but 
all  powers  of  attorney,  orders,  or  other 
anthorltles  for  receiving  payment  of  any 
such  elaim,  or  of  any  part  or  ihart  thereof. 
ATI  such  transfers,  assignments,  powers  of 
attorney,  order,  or  authorities  are  de- 
•lared  to  be  "absolutely  null  and  void," 
except  there  be  a  compliance  with  the  con- 
ditions fully  set  out  in  the  statute.  None 
of  thoee  conditions  were  complied  with  in 
these  cases. 

In  United  States  v.  Oillis,  96  U.  B.  407, 
24  L.  ed.  603,  it  appears  that  suit  was 
b^ot^;ht  in  the  court  of  claims,  by  the  as- 
rignee  of  an  unallowed  claim  on  the  Unit- 
ed States,  and  the  qnestion  arose  whether 
tlie  assignee  could  maintain  a  suit  in  his 
name  for  the  proceeds  of  ths  claim.  The 
eoart  of  claims  sustained  the  assignee's 
right  to  sue,  but  this  court,  upon  careful 
sxamination  of  the  act  of  1S53,  re-enacted 
la  I  S4T7  of  the  Revised  Statutes,  reversed 
tba  Jvdgment,  and  directed  the  petition  of 
a*  MSlgnee  to  bs  dismissed.  It  was  con- 
I— lull  in  that  ease  that  ths  act  of  1863 
kal  islwsaus  only  to  dalms  asserted  be- 


fore the  Treasury  Department  But  that 
view  was  rejected.  Aft«r  observing  that  the 
comprehensive  provisions  of  the  statute  ex- 
elnded  any  exceptions  to  the  rule  presented, 
the  court  said;  "We  think,  therefore,  the 
act  of  1BG3  is  of  universal  application,  and 
covers  all  clMms  against  the  United  States 
in  wery  tribtmal  in  which  they  may  be  at- 
tarted.  And  suoh,  we  think,  was  the  under- 
standing ot  Congress  when  the  Revised 
Statutes  were  enacted.  In  the  revision,  the 
Bot  of  1853  was  included  and  re-enacted." 

Among  the  earlier  cases  on  the  general 
subject  is  Bpofford  v.  Kirk,  97  U.  S.  484, 
488-490,  24  L.  ed.  1032,  1034,  1036,  fre- 
quently referred  to  in  later  deeisions  aad 
always  followed. 

That  was  a  ease  of  a  suit  by  SpolTord,  in  ^ 
the  supreme  court  of  this  district  He  be-  JJ 
came  the  holder,  by*asslgnment,  of  certain  ■ 
acceptances  which,  upon  tbeir  face,  provided 
for  payment  to  1>e  made  out  of  any  moneys 
received  from  the  United  States  on  the  claim 
of  one  Kirk  against  the  government.  Theas- 
signee  or  holder  of  the  acoeptances  paid  val- 
ue for  them,  and  acted  in  entire  good  faith. 
The  question  was  whether  an  aasignment  of  a 
claim  against  the  United  States,  made  be- 
fore the  claim  had  been  allowed,  and  before 
a  warrant  had  been  issued  for  its  payment, 
had  any  vaUdity,  either  tn  Iimo  or  in  equity. 
The  court  of  original  jurisdiction  dismissed 
Spofford's  bill,  and  the  Judgment  was  af- 
firmed here-  Mr.  Jastioe  Strong,  speaking 
for  this  court,  referred  to  S  3477  of  the 
Revised  Statutes,  end,  among  other  things, 
said:  "It  would  seem  to  be  impossible  to 
use  language  more  comprehensive  than  this. 
It  embraces  aliks  legal  and  equitable  as- 
signments. It  includes  powers  of  attorney, 
orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  any  part  or 
share  thereof.  It  strikes  at  every  derivative 
interest,  in  whatever  form  acquired,  and 
tnoopooifafss  every  olaimont  upon  (he  gov 
emmenf  from  creating  an  interest  in  the 
elaim  in  any  other  than  himtelf."  After 
referring  to  the  fact  that  the  court  had 
not  been  called  upon  to  decide  in  the  Gillis 
Case,  whether  the  assignment  there  in- 
volved was  invalid  as  between  the  assignor 
and  the  assignee,  the  opinion  proceeds: 
"But  if,  after  the  claim  In  this  case  was  al- 
lowed, and  a  warrant  for  its  payment  was 
issued  in  the  claimant's  name,  as  it  must 
have  been,  he  had  gone  to  the  Treasury  for 
his  money,  it  is  clear  that  no  aitignmeiit  he 
might  have  made,  or  order  he  might  haee 
j^toen,  before  the  allotoance,  would  have 
ttood  in  the  vay  of  hit  receiving  the  whole 
sum  alEotoed.  The  United  States  must  have 
treated  as  a  nuUi^  any  rights  to  the  elaim 
asserted  by  others.  It  is  hard  to  see  how  a 
of  a  debt  can  be  of  no  fores  a* 
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betwMn  tha  transferM  and  the  debtor,  and 

jet  effective   %»   between   Vbe   creditor  And 

<«■  hie  ouignee  to  trBUimit  an   ownanhtp  of 

M  the  debt,  or  create  a  lien  upon  iL    Yet  if 

*  tluit  might  be, — and  ve  do  not  propoM 
BOW  to  afflnn  or  dinj  it,  the  queation 
mains,  whether  the  act  of  Congr«M  mu  not 
intended  to  render  all  slaima  againit  the 
government,  inalienable  alike  in  lots  and  in 
egvitf,  for  n?n-y  purpota,  and  Betueen  all 
partiet.  The  Intention  of  Congress  must 
be  diBooTered  in  the  act  itself.  .  .  .  We 
cannot  uj,  when  the  statute  declares  all 
trajisfers  and  asslgnmsnts  of  the  whole 
of  a  claim,  or  an;  part  or  Interest  therein, 
and  alt  ordera,  powers  of  attorney,  or  other 
kntboritj  for  receiving  pa.jrment  of  the 
elaim,  or  any  part  thereof,  shall  be  abso- 
lutely null  and  void,  that  they  are  only 
ItftTtiSilly  null  and  void,  that  they  are  valid 
and  effectiVB  as  between  the  parties  thereto, 
and  only  invalid  when  set  up  against  the 
government.  It  follows  that,  in  our  c_' 
ion,  the  accepted  orders  under  irtiioh  the 
appellant  eUims  gave  him  no  Interest  tn 
the  claim  of  the  drawer  against  the  United 
State*,  and  no  lien  npon  the  fund  arising 
out  of  the  claim.  His  bill  waa  therefore 
rightly  dismissed." 

In  St.  Paul  *  D.  R.  Co.  v.  United  States, 
112  U.  S.  733,  738,  ES  L.  ed.  861,  SS2,  S 
Sup.  Ct  Hep.  3B0,  3S7,  the  court  held  that 
a  voluntary  transfer  by  mortgage,  for  the 
security  of  a  debt,  and  Anally  completed 
and  made  absolute  by  a  judicial  sale,  was 
within  the  prohibition  of  S  347T,  Mr.  Jus- 
tice Matthews,  speaking  for  the  court,  say- 
ing that,  "if  the  statute  does  not  apply 
to  such  eases,  it  would  be  difficult  to  draw 
a  line  of  exclusion  which  leaves  any  place 
for  the  operation  of  the  prohibition." 

The  latest  adjudication  by  this  court, 
construing  %  3477  of  the  Hevised  Statutes, 
U  that  of  Nutt  V.  Knut,  BOO  U.  S.  12-14,  20, 
GO  L.  ed.  348,  SSO-362,  20  Sup.  Ct  Rep.  810, 
217,  E18.  That  case  involved,  among  other 
things,  the  validity  of  the  clause  in  a  writ- 
ten contract  relating  to  compensation  to  be 
made  to  an  attorney  employed  to  prosecute 
a  claim  against  the  United  SUtes.  The  con- 
le  tract  provided  that  the  payment  of  snch 
Jg  compensation  "is  hereby  made  a  Iten  upon 

*  said  claim,  and  upon  any*draft,  money,  or 
evidence  of  indebtedness  which  may  be  Is- 
sued thereon.  This  a^eement  not  to  be 
affected  by  any  services  performed  by  the 
claimant,  or  by  any  other  agents  or  attor- 
neys employed  by  him."  After  referring  to 
the  words  of  i  3477,  and  eiting  previous 
eases  In  which  the  scope  and  meaning  of 
thftt  MotioB  waro  oonsldered  (which  eosas 


ara  given  in  the  marginfli  this  court  sold: 
"^f  regard  be  had  to  the  words  sa  well  as  t» 
the  meaning  of  the  statute,  as  declared  1b 
former  eases,  it  would  seem  clear  that  tli» 
eontract  in  question  was.  In  some  important 
partioulars,  null  and  void  upon  its  faoa. 
We  have  in  mind  that  clause  making  tb» 
payment  of  the  attorney's  eompensati'Mi  a 
Ken  npon  the  claim  asserted  agai:.it  the 
government,  and  npon  any  draft,  money, 
or  evidence  of  indebtedness  issued  thereon. 
In  giving  that  lien  from  the  outset,  beforft 
the  ollowouco  of  the  claim,  and  before  any 
services  had  been  rendered  by  the  attorney^ 
the  contract,  in  effect,  gave  him  an  inter- 
eat  or  share  in  the  claim  itself,  and  in 
any  evidence  of  indeht«dnesB  issued  by  the 
government  on  account  of  it.  In  effect  or 
by  itfl  operation  it  transferred  or  assigned 
to  the  attorney  in  advance  of  the  allowance 
of  the  claim  such  an  interest  as  would  bb- 
cure  the  payment  of  the  fee  stipulated  to  be 
paid.  All  this  was  eontrary  to  the  statute; 
for  its  obvious  purpose,  in  part,  was  to  for- 
bid anyone  who  was  a  stranger  to  the  orig- 
inal transaction  to  come  between  the  claim- 
ant and  the  government,  prior  to  the  allow 
ance  of  a  claim,  and  who,  in  asserting  his 
own  interest  or  share  in  the  claim,  pending 
Its  examination,  might  embarrass  the  con-  ^ 
duct  of  the  buslnees  on  the  part  of  the  g 
officers  of  the^vemment.  We  are  of  opin-  • 
ion  that  the  state  court  erred  in  holding 
the  contract,  on  Its  faoe,  to  be  consistent 
with  the  statute." 

In  this  connection,  it  must  be  said  that 
this  court  has  held  that  the  statute  in  ques- 
tion does  not  embrace  the  transfer  of  a 
claim  against  the  United  States,  where  the 
transfer  bos  been  by  operation  of  law,  not 
merely  as  the  result  of  a  voluntary  assign- 
ment by  the  claimant.  In  Erwin  v.  United 
States.  B7  U.  S.  392,  397,  24  L.  ed.  lOSS, 
1007,  this  court,  speaking  by  Mr.  Juatic* 
Field,  after  referring  to  the  act  of  1SS3,  em- 

tSpofTord  V.  Kirk,  97  U.  S.  4S4,  24  L. 
ed.  1032;  United  States  v.  Gillis,  9S  U.  8. 
407,  24  L.  ed.  503;  Erwin  v.  United  SUtes, 
97  U.  8.  392,  24  h.  ed.  1065;  Goodman  v. 
Niblack,  102  U.  S.  556,  26  L.  ed.  229;  Ball 
V.  Halsell,  161  U.  S.  72,  40  L.  ed.  022, 
16  Sup.  Ct  Rep.  654;  Freedmon'a  Sav. 
&  T.  Co.  V.  Shepherd,  127  U.  S.  494,  32  L. 
ed.  163,  8  Sup.  Ct.  Rep.  1250;  Hobbs  v. 
McLesn,  117  U.  B.  G67,  ZB  L.  ed.  940,  6  Sup. 
Ct  Rep.  870;  St  Paul  *  D.  R.  Co.  v. 
United  SUte^  112  U.  S.  733,  28  L.  ed.  861, 
S  Sup.  Ct  Rep.  366;  Bailey  v.  United 
SUtes,  109  U.  S.  432,  27  L.  ed.  988,  S 
Sup.  Ct.  Rep.  272;  Price  v.  Forreat,  17» 
U.  S.  410,  43  L.  ed.  749,  19  Sup.  Ct  Bm- 
434. 
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bodiKT  BOW  In  I  3477  of  the  RavlMd  8t>t- 
vtei,  to  prsTtnt  frAiida  npon  ih»  Trcamrj, 
Mid  that  It  "mppliM  only  to  etm  of  '*i>l- 
vntwy  aMigtunent  of  demuidt  agBinat  tha 
garenunent.  It  doe*  oot  embnce  etuM 
when  then  baa  bc«n  a  truufer  of  title  bf 
operation  of  bw.  Tbe  ptMuig  of  claiiHB  to 
bein,  derlBBM,  or  aaaigneoa  in  bankruptey 
U  not  within  tha  erll  at  which  the  statute 
aimed;  nor  does  the  conatmetion  given  b; 
thla  court  deny  to  auch  parties  a  atandlng 
in  tbe  court  of  claims."  Tfaia  construction 
of  the  statute  was  recognized  as  settled  law 
In  Goodman  t.  Niblack,  102  U.  B.  6S6,  BSO, 
2«  L.  ed.  2S9,  231;  St  Paul  A  D.  R.  Co.  v. 
United  States,  112  U.  B.  733,  73S,  28  L.  ed. 
Ml,  802,  6  Sup.  Ct  Rep.  366;  Butler  t. 
Oorelej,  140  U.  S.  303,  311,  3fl  L.  ed.  981, 
WO,  13  Snp.  Ct  Rep.  84;  Eager  t.  Swayne, 
1«0  U.  8.  242,  247,  37  L.  ed.  719,  721,  18 
Snp.  Ct  Rep.  841,  and  Ball  T.  Ealsell,  161 
O.  S.  72,  79,  40  L.  ed.  022,  024,  10  Snp.  Ct 
Rep.  fiM. 

Tbe  preaent  eases  are  not  assignments 
which,  b7  operation  of  law,  created  an  in- 
terest in  tbe  assignor's  claims  against  tbe 
United  States.  Tbcf  are  clean-cut  eases  of 
a  Toluntary  transfer  of  claims  against  tbe 
United  States,  before  their  allowance,  in  di- 
rect opposition  to  the  statute.  If  any  re- 
gard wbaterer  i  a  to  be  had  to  the  intention 
of  Congress,  as  manifested  by  ita  worda, — 
too  dear,  we  tbinic,  to  need  conitruction, — 
we  mast  bold  aucb  a  transfer  to  be  absolute- 
Ij  nnll  and  void,  and  aa  not,  in  itaelf,  paas- 
big  to  the  appellants  anj  Interest,  present 
or  remote,  legal  or  eqnitable,  in  the  claims 
^  transferred.  Tha  result  is  that  when  Gam- 
g  well  k  Wheeler  were  adjudged  bankrupta, 
■  the7*were  atiU  tn  Into  (h«  ouoifra  of  theta 
Olajma  on  the  United  State*,  and  all  inter- 
est therein  pasted  under  the  bankrupt  act 
to  their  general  creditors,  to  be  diaposed  of 
as  directed  by  the  bankrupt  act,  just  as 
if  there  bad  been  no  attempt  to  transfer 
thmi  to  the  tianks.  Any  other  holding  will 
•ffect  a  repeal  of  tbe  statute  by  mere  judi- 
cial oonstmetlon,  in  disregard  of  the  plain, 
■neqnivocal  intent  of  Congress,  as  indieat- 
•d  by  the  statute. 

The  judgment  aa  to  each  t)ank  la  affirmed. 


ita  V.  B.  m.) 


cm  OP  CONNERSVTLLE. 

CoirnTTDTioirAL  L*w  (|  280*)— Due  Pro- 
CKM  or  Imw— iHPOsiifo  SrioiAi.  Bun- 

»Kf  Oir  RAII.WAT  COUFAItT. 

The  expense  of  eonatructing  a   railway 
trldge  over  a  highway,  made  necessary  by 


St 


the  aetiou  of  tbe  mnnlclpali^  in  opening 
soeh  highway  through  tbe  railway  eompa< 
ny'a  ei^anlonent  may  be  cast  upon  tha 
railway  company  without  denying  tbe  due 

KMCss  of  law  giieranteed  by  tlie  Federal 
nstitution,  which  requires  that  compen- 
sation be  made  when  private  property  ia 
taken  for  public  use. 

[Btd.  Not«.— Far  otbar  »•«■.  •«*  GonitltiitloBal 
L«w.  Ctnt.  Die.  11  m-«M;    Dec.  Dig.  I  »).•] 

[No.  16.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Henry  County,  in  that  state,  aa- 
sessing  the  damages  of  a  railway  company 
in  a  street-opening  proceeding,  without 
taking  into  consideration  the  expense  of 
eonstructing  a  bridge  over  tbe  highway.  Af- 

See  same  caae  below,  170  Ind.  316,  83  N. 
E.  003. 

The  facts  are  atated  in  tbe  opinion. 

Messrs.  Jobn  B.  Elam,  James  W.  Fasler, 
Harvey  J.  Elam,  and  Reuben  Conner  for 
pkintiff  in  error. 

Messrs.  Rlcbara  N.  Elliott,  Charles  F. 
Jones,  Hyatt  L,  Frost,  and  David  W.  Uo> 
Kee  for  defendant  in  error.  ^ 

*Hr.  Justice  Harlan  delivered  tbe  opin-" 
ion  of  tbe  court: 

The  common  council  of  Conneravllle,  In- 
diana, adopted  a  resolution  declaring  that 
a  railway  embankment  maintained  by  tbe 
Cincinnati,  Indianapolis,  t  Western  Rail- 
way Company,  the  plaintiff  in  error,  across 
Grand  avenue,  in  that  city,  obstructed  paa- 
sage  Itetween  the  north  and  south  ends  of  tha 
avenue;  also,  that  lucb  avenue  should,  as  a 
matter  of  public  necessity,  be  opened  as  a 
public  street  through  said  railroad  embank-  . 

■The  question  of  the  expediency,  adviaa-? 
bility,  and  public  utility  of  opening  up  the 
avenue  through  t!ie  embankment  was  there- 
upon referred  to  the  city  commissioners,  and 
to  the  council's  committee  on  streets,  alleys, 
and  bridges,  for  action.  Upon  consideration 
of  tbe  matter  at  a  time  of  which  public  no- 
tice waa  duly  given,  and  after  an  examina- 
tion of  the  ground  sought  to  be  appropriat- 
ed, the  commissioners  reported  that  the 
opening  of  the  avenue  through  the  railroad 
embankment  would  be  of  public  utility, 
Tbe  report  stated  that  the  real  estate  to  be 
appropriated  by  tbe  opening  of  the  avenue 
was  BO  much  of  tbe  railroad  embankment 
OS  extended  the  entire  width  of  the  aveno^ 
as  then  used  and  opened,  immediately  nortk 
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uid  aoutb  of  well  embuilcment.  The  traot 
•ought  to  be  appropritited  was  SO  feet 
•qnare  and  woa  occupied  bj  the  embank- 
ment.  The  eommissioaen  found  uid  report- 
ed that  no  real  estate  would  be  damaged  by 
the  proposed  opening  other  than  that  eongbt 
to  bs  appropriated,  and  that  the  real  estate 
abutting  on  both  sides  of  the  aTenue  would 
be  benefited  b;  the  proposed  opening  of  the 
■treeL  There  was  a  hearing — after  due  no- 
tice to  all  parties  ooncerued,  inetuding  the 
railroad  oompanf— of  the  question  of  in- 
juries and  beneflts  to  the  property  to  be 
appropriated,  and  of  the  benefits  and  dama- 
ges to  all  real  estate  resulting  from  the 
opening  of  the  avenue.  The  result  of  the 
hearing  was  a  report  by  the  city  eommis- 
rioDers  in  favor  of  the  opening,  and  the  val- 
ne  of  the  real  estate  sought  to  Im  appro- 
priated was  estimated  at  (IGO. 

The  city  council  adopted  the  report  of  the 

commissioners,    and    appropriated    for    the 

purpose  of  opening  Grand  avenue  the  real 

•state  described  Id  the  report  as  necessary 

to  such  opening, — the  property  here  in  ques- 

tton  being  a  part  of  that  to  be  appropriated. 

The  eouneil  also  directed  that  a  certified 

^eopj  of  BO  much  of  the  report  aa  assessed 

Jf  benefits   and   damages   be   delivered   to   the 

•  treasurer  of  the  city,  and  copied  in  full  on 

the  records  of  the  council,  with  the  minute 

of  the  adoption  of  the  resolution  describing 

the  real  estate  appropriated. 

There  were  various  exceptions  by  the  rail- 
way company  and  by  the  city,  followed  by  a 
trial  l>efore  a  jury,  which  found  for  the  rail- 
way company  and  assessed  its  damages  a1 
9800.  A  motion  by  the  company  for  a  neit 
trial  having  been  overruled,  and  a  judgment 
entered  for  the  defendant  company,  in  the 
state  court  of  original  jurisdiction,  the  ease 
was  carried  to  the  supreme  court  of  In- 
diana (which  affirmed  the  judgment),  and 
it  is  now  here  for  a  re-ezamination  as  to 
certain  Federal  questions  raised  by  the  rail- 
way company. 

It  was  not  disputed  at  the  trial  that  the 
improvement  of  Grand  avenue,  as  ordered 
by  the  city  of  Connersville,  made  it  neces- 
sary to  construct  a  bridge  over  and  across 
the  avenue  as  reconstructed. 

The  trial  court  gave  the  following,  among 
other,  instructions  to  the  jury:  "It  being 
the  duty  of  the  defendant  railroad  company 
to  construct  and  keep  in  safe  and  good  eon- 
dition  all  highway  crossings,  the  defendant 
tn  this  action  would  not  be  entitled  to  any 
damages  for  constructing  the  necessary 
•Tossing  nor  abutments  and  bridge  for  sup- 
porting its  railroad  over  and  across  said 
street  when  constructed." 

It  refused  to  give  this  Instruction  asked 
by  the  railway  oompany:  "If  the  appropria- 
tlM  at  tin  dalendanfa  proper^  under  the 
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proceedings  set  forth  tn  this  case  will  nee- 
lly  and  proximately  causa  expense  to 
the  defendant  in  constructing  a  bridge  to 
carry  its  railroad  over  the  proposed  street, 

order  that  ita  railroad  tracks  may  hare 
support  and  ita  r^Iroad  may  be  operated  as 

ill,  and  aa  an  entire  line,  and  such  con- 
struction of  said  bridge  will  be  required  for 

other  purpose,  then.  In  determining  the 
defendant's   damages,   you   should   consider  m 
the  expense  of  constructing  such  bridge."      S 
•The   railway   company   duly   excepted   to  * 
this  action  of  the  trial  court,  but  the  su- 
preme court  of  Indiana  held  that  there  waa 

There  are  twenty  aaalgnmenta  of  error, 
accompanied  by  an  extended  brief  of  argu- 
ment. In  addition,  a  great  many  authorl> 
ties  are  cited  by  the  learned  counsel  for  the 
railway  company.  If  we  should  deal  with 
each  assignment  and  argument  separately, 
and  enter  upon  a  critical  examination  of  the 
authorities  cited,  this  opinion  would  be  of 
undue  length.  We  think  the  ease  is  within 
a  very  narrow  compass.  This  seems  to  be 
the  view  of  learned  counsel  of  the  plain- 
tiff in  error,  for,  after  a  general  reference  ta 
various  questions  raised  at  the  trial,  counsel 
say  that  "the  case,  upon  final  analysis,  re- 
duces itself  to  the  question  whether  the  po- 
lice power  [of  the  state]  can  be  so  applied 
as  to  require  the  railroad  company  to  build 
the  bridge  without  oompensation." 

If  the  railway  company  was  not  entitled 
to  compensation  on  account  of  the  construo- 
tioQ  of  this  bridge, — whether  regard  be  had 
to  the  Sth  or  the  14th  Amendments  of  tha 
Constitution,  or  to  the  general  reserved  po- 
lice power  of  the  Btate,—then  it  is  clear  that 
the  jury  were  not  misdirected  as  to  what 
should  be  considered  by  them  in  estimating 
the  damages  which,  under  the  law,  the  rail- 
way (iompany  was  entitled  to  recover. 

The  question  »»  to  the  right  of  the  rail- 
way company  to  be  reimbursed  tor  any  mon- 
eys necessarily  expended  in  constructing  tha 
bridge  in  question  is,  we  think,  concluded  by 
former  decisiona  of  this  court;  particularly 
by  Chicago,  B.  *  Q.  H.  Co.  v.  IlUnois,  200 
U.  S.  5Q2,  5S2,  SS4,  G91,  60  L.  ed.  OOI,  605, 
BOS,  608,  Z6  Sup,  Ct  Rep.  341,  4  A.  &  E. 
Ann.  Cas.  1176;  New  Orleans  Gaslight  Co. 
V.  Drainage  Comrs.  197  U.  S.  453,  49  L.  ed. 
831,  25  Sup.  Ct.  Rep.  471;  Kcw  York  k  N- 
K.  R,  Co.  V.  Bristol,  151  U.  S.  656,  671,  38 
L.  ed.  269,  274,  14  Bup.  Ct  Hep.  437} 
Chicago,  B.  A  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  254,  41  L.  ed.  S79,  990,  17  Sup.  Ct.  Rep. 
581;  Northern  Transp.  Co.  r.  Chicago,  M 
U.  S.  635.  25  L.  ed.  33S.  See  atoo  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
61  L.  ed.  623,  27  Bup.  Ct  Rep.  367.  The 
railway  company  accepted  its  franeUMv 
from    the    state,  *aubjeet    neeaasarily    tof 


dn.GoogIc 


UIO. 


ILLINOIS  C,  R.  CO.  T.  KENTUCKY. 


9o 


Qw  eondltloB  tlwt  It  would  vnttona  tt  its 
own  expense  to  muy  regulitioni,  not  (.rbi- 
trary  in  their  ehu-Acter,  a*  to  the  opening 
ftr  use  of  atreets,  which  had  for  their  i^ 
Jcct  tha  »&tetj  of  the  public,  or  the  promo- 
tion of  the  publie  oonTenienca,  And  which 
■light,  from  time  to  tim^  be  utAbliBhed  bj 
the  muoicipality,  when  proceeding  under 
kgis1>ti*c  ftnthority,  within  whose  limits 
the  company's  bueineaa  was  conducted. 
Tliia  court  hae  laid  that  "the  power, 
whether  called  police,  governmental,  or  leg- 
islative, exist!  in  each  state,  bj  appropriate 
enactments  not  forbidden  b;^  its  own  Con- 
■titutioD  or  bj  the  Constitution  of  the 
United  States,  to  regulate  the  relative  rights 
and  duties  of  all  persons  and  corporations 
within  its  jurisdiction,  and  therefore  to  pro- 
vide for  the  public  convenience  ftcd  the  pub- 
lie  good."  IaIcc  Shore  &  M.  S.  R.  Ca  v. 
Ohio,  173  U.  B.  2S6,  207,  43  L.  ed.  702, 
TOe,  19  Sup.  Ct.  Sep.  466,  470. 

Without  further  discuasion,  and  without 
referring  to  other  matters  mentioued  b; 
eounsel,  we  adjudge,  upon  the  authority  of 
former  cases,  that  there  was  no  error  in 
holding  that  the  city  eould  not  be  oompelled 
to  reimburse  the  railway  company  for  tba 
•Mt  of  the  bridge  in  quMtion. 

Judgment  affirmed. 


mi  n.  B.  SSU 
ILLTNOIS  CENTrAL  RAILROAD  COMPA- 
NY OF  THE  STATE  OF  ILLIKOIS,  Pill, 
in  Err., 

COMMONWEALTH  OF  KENTUCKY. 

CotJBTB  (I  3fl6*>- DniTED  Btatm  Svpaeu* 
CoiTBT— Emob  to  Stati  CouiT— F^de»- 
Ai.  QuEKiDir — Week  Baiud  im  Tiux. 
1.  The  Federal  Supreme  Court  hM  juris- 
dietioB   of   a  writ  of  error  to   the   highest 
state  court  in  a  case  in  which  Federal  ques- 
tions were  first  raised  by  a  petition  for  re- 
hearing, where  the  court  entertained  the  pe- 
tition and  decided  the  questions  so  present- 
tA. 

[M.  KoU.— For  othtr  obms.  bm  Courts,  Omt. 
Dts.  I  l«K:    Dm.  Dig.  |  IM.'] 

CansTiicrnoitAL  Liw  (|  284*)— Due  Pbo- 
0E88  or  l^w— FBAnCBiu  tax— Assess - 

Z.  nia  judicial  enforcement  of  &  railway 
franchise  tax  does  not  deny  the  railway  oom- 

Gioy  the  due  process  of  law  guaranteed  by 
.  8.  Const,  14th  Amend.,  because  the 
eouit  treated  the  entry  of  the  aaiessment  in 
tbe  form  provided  for  the  purpose  upon  the 
Jacket   or   envelop   enclosing  the   report   of 

the  railway  company -..m.:.„*  .^nr.)  »f 

the  assessment. 

nd.  Hot*.— For  other  cue*. 
LaiTcmt.   DIB.  II  IM-8M:    I 


railway  company  which  formerly  owned  the 
Franchise  furnishes  no  ground  for  tbe  con- 
tention that  tbe  due  procesa  of  law  guaran- 
teed by  U.  S.  Const.,  14th  Amend.,  was  de- 
nied by  the  judicial  en  farce  men  t  of  the 
tax  against  the  company  operating  the  rail- 
road under  a  power  of  attorney  from  the 
purchaser  at  a  judicial  sale,  which,  in  mak- 
mg  ita  report  for  assessiiient  purposes, 
named  the  former  railway  company  as  tlw 
owner  of  the  road. 

[Ed.  Note— For  otber  csias,  SM  CoDntltHKDnsI 
■V,  CcDl.    DLs.  II  Ssa-BM;    Dec.  Die.  I  284.*] 

CoHsiiTnnoWAL  I**w  (i  284*)— Dob  Pro- 
CEBS  or  Law — Francuibe  Tax— Asibss- 

UBKT. 

4.  Construing  state  statutes  relating  to 
franchise  tax  asBessraeiits  as  reiiiietiiij;  an 
assessment  once  made  finni,  irrespective  of 
any  secret  intentions  of  the  board  levying 
it,   does   not  deny  the   due  process  of   law 

riranteed  by  U.  8.  Const,  14th  Amend., 
ths  railway  company  affected  by  such  as- 


a  sufllcient  record  of 
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OF  Law— Fbamchisi  Tax— ABSBflfl- 

S.  The  entry  of  an  asseBsment  of  a  rml- 
way  franehisf  tax   under   tlie  nnms   of   tlip 


I*  M*  same  topic  A  i  f 


m&.  NoM.-For  other  csu*.  mm  ConstltutlMjsl 

Law,  Cant.   Dig,  II  831-999;    Dec,  Dtg.  I  M4.*] 

CoHBTiTTrnoSAi.  Ldiw  (i  284«)-Dur  Pbo- 
CEBB  OF  Law— FVAKcaiSB  Tax. 
5.  The  enforcement  of  a  railway  frwichis4 
tax  by  a  judgment  in  personam  against  » 
railway  company  which,  while  not  the  own- 
er of  the  franchise,  is  operating  the  road 
under  an  arrangement  with  the  purclinser 
at  a  judicial  sale,  and  is  in  possession  and 
full  control  of  the  railroad  property  and  its 
earnings,  does  not  deny  the  due  process  of 
law  guaranteed  by  tbe  14th  Amendment  to 
the  Federal  Constitution, 

(Ka.  Mots.— For  other  oases,  eeo  CoDBtEtntlosal 
iJin.  Cent.    Dig.  H  gM-W;    D«.  Dl«.  f  IM.'l 

[No.  la.] 


IN  ERROR  to  the  Court  of  Appeals  of  th* 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Franklin 
Circuit  Court,  in  tJiat  state,  enforcing  a  rail- 
way franchise  tax.     Affirmed. 

See  same  ease  below,  128  Ky.  E6S,  108  8. 
W.  246. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  F.  Trabue  Blewett 
r,ce,  John  C.  Doolan,  and  Attilla  Cox,  Jr., 
for  plaintiff  in  error. 

Messrs.  T.  Ji.  Kdelen,  James  Breathitt, 
Robert  B.  Franklin,  and  Clem  J.  Whittemor* 
for  defendant  in  error.  is 

I    'Mr.  Justice  Hughes  delivered  the  opin- • 
Ion  of  the  court: 
I      The  commonwealth  of  Kentucky  recovered 
!  judgment  in  this  suit  against  the  Illinois 
I  Central  Railroad  Company  for  the  amount 
'.  of  the  tax,  for  the  year  1SD7,  upon  the  fran- 
'  chiso  formerly  belonging  to  the  Chesapealcs^  « 
Ohio,   t   Southwestern   Railroad   Company.  S 
I  The  recovery'waa  based  upon  the  tact  that  * 
Dm.  4  Am.  Digs-  IM"  to  date,  t 
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th«  Xllinou  Central  Bailroad  Company  waa, 
Kt  til*  time  to  vhidi  the  tax  related,  in 
poueuion  of  the  railroad,  and  wat  operat- 
ing it  onder  a  power  of  attomej  from  the 
purehaaer  at  a  judicial  Bale,  and  had  made 
the  report  whieb  waa  required  by  the  etatute 
relating  to  the  taxation  of  franchisea.  The 
Judgment  waa  affirmed  by  the  eourt  of  ap- 
peals of  Kentucky.  128  Ky.  268,  108  B.  W. 
24E.  The  lUinoie  Central  Company  peti- 
tioned for  a  rehearing,  and  presented  the 
Federal  queationa  now  urged  under  the  14th 
Amendment  of  the  Constitution  of  the  Uni- 
ted Btatea.  The  court  entertained  the  peti- 
tion and  extended  ita  opinion,  holding  that 
no  right  of  the  appellant  under  the  14th 
Amendment  had  been  violated  by  the  de- 
eiaioD.  Thereupon  thla  writ  of  error  was 
brought,  and,  as  the  state  eourt  passed  upon 
the  Federal  queationa,  this  court  haa  juris- 
diction. Uallett  T.  North  Carolina,  Igl 
U.  8.  S89,  4S  L.  ed.  lOlS,  81  Sup.  CL  Rep. 
730,  IS  Am.  Crim.  Rep.  241 ;  Leigh  v.  Green, 
193  U.  S.  85,  4B  L.  ed.  626,  24  Sup.  Ct  Rep. 
SM. 

The  validity  of  the  statutes  of  Kentucky 
providing  for  the  taxation  of  franchiau  ii 
not  assailed,  and  nothing  is  shown  which 
vonld  open  to  dispute  the  taxable  eharae- 
ter  of  the  particular  franchise  here  involved. 
The  plaintiff  in  error,  the  Illinois  Central 
Railroad  Company,  contends  that,  by  virtue 
of  the  Judgment,  it  has  been  deprived  of 
property  without  due  process  of  law,  jtrit, 
in  that  there  was  no  aseessment  upon  which 
to  bass  the  recovery  of  the  tax;  and  4«eond, 
in  that  it  haa  been  held  personally  liable  to 
pay  a  tax  upon  a  franchise  of  which  it  was 
not  the  owner.  The  plaintiff  in  error  alao 
contends  that  It  haa  been  denied  the  equal 
protection  of  the  lawa,  aa  it  inaiats  that  all 
other  railroad  oorporations  were  assessed 
for  the  purpose  of  franchise  taxation  upon 
a  difterent  basis  and  by  a  different  method, 
and  that,  aa  to  other  railroad  corporations, 
the  assessments  similar  to  the  one  in  quea- 
I.  tion  were  abandoned. 

g  The  gist  of  the  ftrat  eontention^tbat 
■  there  was  no*asses8ment — is  that  an  assess- 
ment implies  a  record,  and  that  there  waa 
DO  record,  but  only  a  memorandum;  that  an 
assessment  must  be  a  definite  act,  and  that 
here  it  was  only  tentative. 

It  appears  that  the  railroad  of  the  Chesa- 
peake, Ohio,  &  Southwestern  Railroad  Com- 
pany was  sold  at  a  Judicial  sale  in  the  sum- 
mer of  18S6,  to  Edward  H.  Harriman,  who 
thereupon,  under  date  of  August  19,  1890, 
executed  a  power  of  attorney  to  the  Illinois 
Central  Railroad  Company,  authorising  it 
"to  take  eharge  of  the  business,  mainte- 
nanoe^  and  operation  of  the  railroad,  .  .  . 
togathar  with  all  the  land,  real  eatate, 
ut^    .    .    .    and  all  oth- 


er corporate  property,  real  and  peraona^ 
lately  belonging  to  the  said  Chesapeake 
Ohio,  ft  Southwestern  Railroad  Company, 
included  in  the  said  sale  and  conveyance, 
and  all  the  rights,  privileges,  immuoittea, 
and  franchises  whatsoever"  which  he  had 
acquired.  It  was  expressly  authoriied  to 
receive  "all  the  earnings  of  the  said  rail- 
road," to  apply  the  same  to  the  expenses  in- 
currsd  in  its  "management,  maintenance^ 
and  operation,"  and  to  take  all  proceed* 
inga  necessary  or  expedient  for  these  pur- 

On  September  15,  JSOO,  the  Illinois  Cen- 
tral Company  made  a  report  to  the  auditor  of 
public  accounts  of  Kentucky  with  respect 
to  the  railroad  formerly  the  property  of  the 
Chesapeake,  Ohio,  &,  Southwestern  Railroad 
Company,  in  accordance  with  the  statute 
governing  the  aasessment  of  franchisee. 
This  report  came  before  the  board  of  valu- 
ation and  assessment,  which  was  charged 
under  the  statute  with  the  duty  of  making 
the  assessment.  It  was  placed  in  an  envel- 
op, or  Jacket,  on  the  outside  of  which  a  prop- 
er form  was  provided  for  the  entry  of  the 
amount  of  capital,  surplus,  undivided 
profits,  all  other  assets,  total  capital,  the 
amount  to  be  deducted  for  tangible  prop- 
erty, the  value  of  the  franchise,  and  the  ^ 
amount  of  the  tax.  Below  this  there  were  |J 
blank  spaces  for  tbi^lnsertion  of  the  dates  ■ 
of  ttie  first  and  final  notices  to  the  corpora- 
tion, of  the  nottoe  to  the  eounty  clerk,  and 
of  the  payment  of  the  tax.  The  form  upon 
the  jacket  waa  filled  out  by  the  insertion  of 
the  name  of  the  "Chesapeake,  Ohio,  ft 
Southwestern  B.  B.  Co.,  Louisville,  Ky.,' 
and  the  date  of  the  report  In  the  columns 
provided  for  the  purpose,  entries  were  mode, 
setting  forth  the  "Total  Capital,  (6,700,- 
000,"  "Less  Tangible  Property,  etc  »4,T63,- 
339,"  "Franchise,  (1,946,661,"  and  "Tax, 
$10,219.97."  This  ia  the  amount  of  the  tax 
aued  tor  and  recovered  in  this  action. 

These  entries  were  made  early  in  the  year 
1898.  The  fact  that  the  making  of  the 
assessment  for  the  year  1897  was  delayed 
did  not  detract  from  the  authority  and  duty 
to  make  it  Southern  R.  Co.  v.  Coulter,  113 
Ky.  557,  68  S.  W.  873.  That  the  board  of 
valuation  and  assessment  was  authorised  to 
fix  the  value  of  the  franchise,  and  to  make 
the  entries  setting  forth  their  determina- 
tion, and  that  the  entries  upon  the  jacket 
were  in  fact  made  by  the  board  in  the  dis- 
charge of  ita  duty,  do  not  admit  of  question. 
Tlie  common  wealth  of  Kentucky  filed  as  a 
part  of  its  petition  In  the  suit  a  eopy  of  ttis 
indorsement  on  the  jacket  as  a  correct  eopy 
of  the  assessment  This  was  introduced  in 
evidence  on  the  eominon wealth's  behalf. 
The  testimony  presented  in  defense  did  not 
In  aqf  way  ehallenge  the  antlunttoity  at 
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olBeia]  chATactor  of  the  Jacket  entrlet.  On 
the  contrary,  the  teetlmony  of  the  former 
etat«  auditor,  who,  ai  nioh,  wa*  ebainnan 
of  the  board  of  Taluation  and  Maessment, 
Itwrea  no  room  for  doubt  on  thie  point.  It 
•lao  sufficiently  appeari  upon  this  record, 
and  it  ia  not  open  to  dispute  here,  that  due 
notiM  of  the  aasessment  wm  given. 

The  poiat  urged,  in  aubatance,  la  that  the 

eooetitutioDal  right  of  the  plaintiff  in  error 

haa  been  violated,   because  the  atate  court 

Q  hM  treated  the  entr^  on  the  jacket  i 

12  nifficient  record  of  the  aasetament.     I 

*  aaid  that  this*  cannot  be  regarded  « 
record,  beeaiue  it  laelu  permanency, 
thia,  of  eourae,  dependa  upon  the  meana  of 
pTCaervatian  and  the  nature  of  the  filing 
Kyttem  adopted.  There  is  do  inherent  rsaaon 
why  Booh  a  record  ahould  not  be  miitablj 
preserved.  It  is  unnecesaary  to  reriew  the 
numeroua  antboritiei  nhich  the  induatry 
of  counsel  has  eolUted,  for  it  may  be  as- 
•umed  that  an  aaaeeament  ahould  tie  record- 
ed. It  is  obTioUB,  honever,  that  the  atate 
cannot  be  denied  the  right  to  collect  ita 
taxes,  and  the  assessment  cannot  be  held 
to  have  been  in  violation  of  the  Constitu- 
tion of  the  United  States  beeauie  for  oon- 
venience  it  was  recorded — >iu  the  form  pro- 
vided for  the  purpose — upon  the  jacket  In- 
elotin^  the  report  of  the  railroad  company, 
instead  of  In  a  separate  book.  If  tiie  board 
did  not  proceed  properly  to  make  the  aa- 
sessment according  to  the  statute,  the  cor- 
poration aggrieved  had  its  remedy;  tf  the 
Bwesament  was  otherwise  properly  made, 
it  cannot  be  defeated  because  the  determi- 
nation was  set  forth  in  tlie  manner  de- 
scribed. 

Tbe  fact  that  the  aasessment  waa  entered 
under  the  heading  "Chesapeake,  Ohio,  ft 
Southwestern  R.  R.  Co.,  Louisville,  Ky.," 
doee  not  Invalidate  it  The  franchise  which 
was  the  subject  of  the  assessment  bad  be- 
longed to  the  Chesapeake,  Ohio,  k  South- 
western Bailroad  Company,  and  the  entry 
suitably  identified  it.  The  report  which  was 
made  by  the  Illinois  Central  Company  used 
the  same  description.  Tbe  information  giv- 
en by  tbia  report,  prefacing  the  amount  of 
capital,  value  of  aaseta,  earnings,  etc.,  Is  as 
follows: 

"Name  of  corporation,  Cheaapeake,  Ohio, 
4  Southwestern  Railroad  company. 

"Noma  the  principal  place  of  business  of 
the  corporation,  company,  or  association 
yon  represent.    Louisville,  Kentucky. 

"Oive  tbe  name  and  official  position  of 
the  officer  making  the  report. 

•  "Names    J-    C-    Welling,      Position,    Vice 
?  President,  I.  C.  E,  R.  Co.,  Agt 

"The  kind  of  bitainess  in  which  the  said 
corporation,  company,  or  association  is  sn- 
(Sged. 
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"Operating  railroad  tian  LonlniU^ 
Kentucky,  to  Memphis,  Tannsssss." 

The  conclusion  that  the  assessment  an- 
tered  in  this  maimer  was  made  in  aooord* 
ancB  with  the  law  of  the  state  of  Kentnal^ 
was  necessarily  iuvolved  in  the  decision  Vl 
the  court  of  appeals.  And  the  fact  thst^ 
upon  the  report  made  by  tbe  plaintiff  In 
error  in  the  eircumatances  stated,  the  s*- 
sessment  was  entered  under  the  name  of 
the  company  which  had  formerly  owned  the 
franchise,  fumishcs  no  ground  for  the  eon- 
tention  here  that  there  has  been  an  abaeuoe 
of  due  process  of  law.  Castillo  t.  McCon- 
ntco,  168  U.  8.  074,  032-884;  42  L.  ed.  422, 
Q25,  620,  IB  &up.  Ct.  Rep.  229;  Witherspoon 
T.  Duncan,  4  Wall.  210,  18  L.  ed.  S39. 

But  it  is  said  that  the  aasesament  was 
only  tentative,  and  that  the  entry  was 
merely  a  memorandum.  It  does  not  appear 
to  be  tentative  upon  its  face.  That  It  was 
such  in  fact  ia  a  conclusion  aought  to  bo 
derived  from  the  testimony  of  the  former 
state  auditor.  Hia  testimony  was  to  the 
effect  that  he  "did  not  expect  any  tax  to  be 
paid"  on  tbe  aaaeasment;  that  the  franchise 
asBesBments  which  were  mode  in  1B98  wera 
opposed,  that  there  was  oonslderohle  dis- 
ousaiou  of  the  matter  with  tbe  railroads, 
and  that  flnally,  in  1699,  an  agreement  was 
reached  by  which  the  assessments  of  18S8 
were  abandoned.  Hs  says  that  "In  the  mat- 
ter of  the  Illinois  Central  Railroad  Com- 
pany, we  agreed  not  to  assess  the  0.  &  0.  S. 
W.  for  the  first  two  years;  we  agrasd 
that — in  other  words,  that  the  amount  we 
aaaeBsed  against  the  Illinois  Csntral  should 
be  in  full  tor  all  ths  propsrtiss  they  oon- 
trolled  for  four  years,  this  assessment,  and 
the  one  sent  out  as  final  In  1B9B  we  recon- 
sidered and  declined  to  aaaeas  any  franchise 
tax  against  that  road  for  one  or  two  years,  ^ 
— for  the  first  years, — two  years,  I  think.* 
In  other  words,  the  agreement  of  •the  board* 
was  to  reconsider  these  assessmoits  entirely, 
and  take  them  back,  in  consideration  of 
tbe  fact  that  the  road  would  pay  the  next 
two  BssesBments  on  the  basis  agreed  upon." 
The  question  is  at  once  presented  whether, 
after  making  the  asseseraent  In  1898,  the 
board  had  any  authority  to  deal  with  it  ia 
manner,  or  to  enter  into  such  a  bar- 
gain with  tlie  r^Iroad.  This  ia  a  matter 
of  atate  law,  and  the  court  of  appeals  of 
Ksntucky  has  held  that  the  board  had  no 
such  power,  and  that  the  first  assessment 
stood.     In  Its  opinion  tbe  eonrt  said: 

"Ths  board  mods  tbs  aasesament  in  tbe 
way  that  all  other  asseaaments  were  mode. 
It  gave  notice  of  the  assessment  to  tbe 
railroad  company,  as  required  by  statute, 
and  at  the  end  of  thirty  days  it  gave  notice, 
as  provided  by  the  statute,  that  the  assess- 
ment had  become  final.    When  thia  hod  bean 
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done,  the  matter  passed  beyond  the  control 
of  the  board.  A  final  aflMMment  bad  been 
had,  as  provided  by  law,  and  if  any  injue- 
tiee  waa  done  the  taxpayer  it  was  due 
mtirely  ta  Me  failure  to  appear  before  the 
board  and  ask  a  reduction  of  the  aasesa- 
ment.  No  reliance  could  be  placed  in  auch 
prooeedingB  if  the  valldit;  of  the  record 
waa  made  to  depend  upon  the  aecret  inten- 
tiona  of  the  aueseing  oRicer.  The  validity 
of  tlieir  aetione  dependg  upon  what  they  do, 
and  not  upon  their  undisclosed  purposes. 
When  tbe  HBseHsment  had  become  final,  and 
tbe  railroad  company  owed  the  state  the 
uoount  of  taxes  thus  fixed,  the  aeseseing 
ofScera  were  without  authority  afterward 
to  make  any  agreement  with  the  railroad 
to  the  effect  that  if  the  railroad  would  pay 
Uie  taxes  for  ISOQ,  they  would  forego  col- 
lecting the  taxes  for  the  previous  years." 

And  on  the  petition  for  rehearing,  the 
eourt  added  this  statement: 

"When    the   board   made    an    assessment 

and  sent  out  the  preliminary  and  the  final 

_  boticea,  as  provided  by  the  statute,  that  the 

«  assessment  had  been  made,  its  action  was 

■  flnal,>and  the  legal  effect  of  its  action  must 

depend  on  what  they  did,   and  not  on  the 

secret  intentions  of  the  auditor." 

This  eoQstruetion  of  the  powers  of  the 
state  officers  under  the  statutes  of  the  state 
relating  to  franchise  aesessmenta— this  de- 
termination with  regard  to  the  finality  of 
the  assessment  in  question — does  not  violate 
any  constitutions'  right  of  the  plaintiff  in 
error.  The  asseesment  was  made  in  ac- 
cordance with  the  law  of  the  state;  it  was, 
under  that  law,  a  final 


ment  of  the  tax  by  a  judgment  in  personam 
against  the  plaintiff  in  error  constitutes  an 
unconstitutional  deprivation  of  property, 
that  is,  assuming  that,  under  the  statutes 
of  the  state,  as  construed  by  its  highest 
court,  the  plaintiff  in  error  was  liable  tor 
the  ta:t,  nevertheleHS  it  could  not  properly 
be  held,  because  it  waa  not  the  owner  of  the 
franoliise  upon  which  the  tax  was  laid. 
But,  by  virtue  of  the  arrangement  with  the 
purchaser  at  the  judicial  eale,  the  plain- 
tiff in  error  was  operating  the  railroad,  and 
was  in  possession  and  full  control  of  the 
railroad  property  and  its  earnings.  It  can- 
not be  doubted  that,  under  the  Feiieral  Con- 
stitution, the  Stat*  is  not  precluded  from 
fixing  liability  for  the  payment  of  tlie  tax, 
to  which  the  franchise  is  subject,  upon  the 
oorporation  actually  exercising  the  fran- 
ehise  within  the  state,  and  in  control  of 
the  railroad  property  and  its  earnings. 
niere  is  no  constitutional  obligation  requir- 
ing it  to  look  further  in  order  to  secure 
payment  of  the  tax  which  it  is  entitled  to 


levy.  Carstairs  v.  Cochran,  IBS  U.  8.  10^ 
10;  46  L.  ed.  608,  697,  24  Gup.  Ct.  Bep.  SIS; 
First  Nat.  Bank  t.  Kentucky,  9  WalL 
3S3,  19  L.  ed.  701. 

It  is  also  contended  that  plaintiff  in  error 
has  been  denied  the  equal  protection  of  the 
laws  upon  the  ground  that  other  railroad 
corporations  have  not  been  assessed  upon 
the  same  basis  or  by  the  same  method,  or 
have  not  been  held  to  the  payment  of  taxea 
upon  such  an  assessment.  This  defense 
was  not  pleaded  in  the  answer  of  the  Illinois 
Central  Company,  and,  in  any  event,  the 
meager  testimony  introduced  at  the  hearing 
is  utterly  insufficient  to  aSord  a  basis  for 
the  argument  It  does  not  satisfactorily 
appear  that  other  railroad  corporationa 
were  not  assessed  in  the  same  way  and  at 
the  same  time,  or,  assuming  that  they  were 
so  assessed,  that  they  are  not  liable  to  pay 
taxes  accordingly.  The  court  of  appeals 
of  the  commonwealth,  in  denying  the  peti- 
tion for  a  rehearing,  said:  "As  shown  by 
the  opinions  of  this  court,  oit^  in  the  opin- 
ion herein,  taxes  have  been  imposed,  based 
on  the  assessments  in  controversy.  All 
other  taxpayers  than  railroads  vrere  taxed, 
and  if  some  railroads  escaped,  it  is  no  rea- 
son that  others  should  go  free  while  all 
taxpayers  of  other  classes  paid  their  taxes. 
If  any  railroads  .escaped,  they  are  stiU 
liable  for  their  taxes  unless  barred  by  lim- 

No  conclusion  to  the  contrary  is  justified 
by  the  record,  and  the  contention  that  tha 
plaintiff  in  error  has  been  denied  the  equal 
protection  of  the  laws,  as  the  case  lies  be- 
fore us,  is  without  merit. 

Judgment  affirmed. 


FRITZ  AUGUSTUS  HEINZE. 

CoL-KTs     (i     335')— AppbaI/— Bt    Ootxbn- 

MEM   IN    CBUUNAI.   CASE. 

1.  A  judgment  of  a  Federal  circuit  court 
holding  insufficient  on  demurrer  certain 
counts  of  an  indictment  charging  wilful 
misapplication  of  the  funds  of  a  national 
hank,  in  violation  of  U.  S,  Rev.  Stat.  §  5209, 
U.  S.  Comp.  Stat  1901,  p.  3497,  because  the 
facts  alle^'ed  did  not  constitute  a  crime  un- 
der that  section,  as  it  should  be  construed, 
is  reviewable  in  the  Supreme  Court  under 
the  act  of  March  2,  1007  (34  Stat  at  U 
1246,  chap.  2564,  U.  S.  Comp.  SUt  Supp. 
1000,  p.  220),  as  based  upon  the  construo- 
tion  of  the  statute  upon  which  the  Indict- 
ment was  founded. 

[Ei.  Note.— For  other  oases,  ■*•  Courts   Dao. 
Dig.  I  I85.*l 
BAMEB   ABD    BaITRINII    (J  257*)— N  ATI  ORAL 

Banks— Offenbks  bt  OmcEaa— Indict- 
ment—Mtsapit.ytnh  FiiNoa. 
2.  Ad   inriiiiiiDenl    for   the    wilful   mlsaii- 
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plicatara  of  fnnda  of  a  ntttfonol  bank  by  an 
effloer,  witb  intent  to  detrftud,  in  Tiolatiou 
of  U.  &  Rer.  Stat  §  6209,  U.  8.  Comp. 
Stat.  IHl,  p.  3497,  bj  receiving  and  dia- 
eounting  -wltli  Ite  money  ui  absolutely  un- 
■Beared  promiasory  note  of  a  named  nartner- 
■hip,  irhereby  the  proceeda  of  the  aiieoiint 
of  the  note  were  wholly  lost  to  the  bank, 
need  not  charge  a  conversion  by  the  recipi- 
ent of  the  proceeds  of  the  discount,  proTidad 
K  does  allege  a  conversion  by  such  officer. 
rBd.  Keta.— Far  other  can^  s««  Banks  and 
BankliiK.  CaoL  Dl«.  t  >71:    Dae.  Dig.  1  fllT.<] 

Barks  *kd  BitrEiHO  (|  267»)— Natiow*!, 
Barks — OmnsEs  bt  Omen*— Ihdict- 
MXRT— MiOAPPLTina  Pcnuq, 

3,  A  conversion  is  charged  bv  the  allega- 
tion of  an  indictment  for  wilrnl  misappli- 
cation of  the  funds  of  a  national  bank,  in 
violation  of  U.  S.  Rev.  SUt.  g  5209,  U.  S. 
Camp.  Stat  1901,  p.  3497,  that  defendant, 
being  nreeidant  of  the  bank,  and  having  oon- 
trol  of  its  funds,  with  intent  to  injure  and 
defraud,  received  and  discounted  a  promis- 
sory note  for  a  specified  sum,  for  his  use, 
benefit,  and  advantage,  knowing  that  the 
note  was  wholly  unsecured,  wherrtiy  the  pro- 
ceeds of  the  discount  were  whollv  lost  to  the 
bank. 

EBd.  Nota— Vor  atbsr  oaaaa.  •••  Banks  and 
Banking,  Cent  Dig.  |  »73;    Dae.  Di«.  {  KT.'] 

CoHsmcTiowiL   Law  (|  2B0»)  —  Bqhal 

PtOTECnOf*     OF    THE    LAWS — ApPTAI.    BI 

OovEKnuKNT  IK  Ceiminai,  Case. 

4.  CongreSB  could,  by  the  act  of  Uanh  2, 
1M7,  authorize  the  government  to  bring  up 
a  criminal  ease  from  a  Federal  ctrouit  court 
to  tbe  Supreme  Court  when  a  demurrer  to 
an  indictment  has  been  sustained,  althongb 
tbe  same  privilege  is  denied  the  accused 
when  the  indictment  is  sustained, — even  as- 
nming  that  the  Unit«d  States  is  bound  to 
afford  the  eoual  protection  of  the  laws  to 
persona  within  its  iurisdiction. 

[Bd.  Note,— For  other  cane,  sea  Coaitltnttonal 
Law.  Cent.  DIr.  II  7U-71S:    Doc  Dig.  |  BO-'J 

[No.  380.] 


IN  ERBOR  to  the  Circuit  Court  of  the 
United  Stetes  for  the  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
faig  ■  demurrer  to  certain  connte  of  an  in- 
dictment for  misapplying  funds  of  a.  nation- 
al bank.  Reversed  and  remanded  for  further 
proceedings. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Fowler  and 
Solicitor  General  Bowers  for  plaintiff  in  er- 

HessTs.    John    C.    Tomllnson,    A.    B. 
Browne,  John  B.  Stanchfield,  and  Louis  8. 
I-  htvj  for  defendant  in  error. 

*    'Ifr.  Justice  McKenna  delivered  the  opin- 
!■■  of  the  court : 

This  !■  a  vrrit  of  error  directed  to  re- 
vtow  the  mling  ef  the  oirenlt  eourt  upon 


a  demurrer  to  an  indictment  against  de-  ^ 
tendaut  in  error.  M 

'The  indictment  contains  sixteen  eouuts,* 
charging  him  with  wilful  misapplication  of 
funds  of  the  Mercantile  National  Bank  of 
New  York  city,  in  violation  of  S  G209  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1M)1,  p.  3497 ) .  The  demurrer  was  sustained 
as  to  fifteen  counte,  and  the  United  States 
has  brought  the  case  here  by  virtue  of  the 
act  of  March  E,  1907,  chap.  2S04,  providing 
for  writs  of  error  In  certain  instances  in 
criminal  eases,  among  which  instances  is  a 
decision  or  judgment  sustaining  a  demurrer 
to  an  indictment,  "where  such  decision  or 
judgment  ia  baaed  upon  the  Invalidity  or 
construction  of  tbe  statute  upon  which  the 
Indictment  is  founded."  34  Stat,  at  L.  1244, 
U.  8.  Comp.  Stat  Supp.  1909,  p.  220. 

The  avermente  of  the  first  count  may  be 
taken  as  an  example  of  aU.  It  averred  titat 
Heinie  was  the  president  of  the  bank,  and 
that,  by  "virtue  of  hia  official  relation  to 
it  as  ite  president,  and  by  virtue  of  tbs 
power  of  control,  direction,  and  manage- 
ment" which,  as  president,  he  had  over  ite 
moneys,  funda,  and  credite,  he  "wilfully, 
wrongfully,  unlawfully,  and  with  intent  to 
injure  and  defraud"  it  "and  divers  other 
persons  to  the  grand  Jurors  unknown,"  and 
without  the  knowledge  and  consent  of  it 
or  of  ite  board  of  directors  and  committees, 
for  his  use  and  benefit  and  advantage,  and 
of  other  persons  te  the  grand  jurors  un- 
known, misapplied  certein  of  ite  moneys^ 
ftmds,  and  credits,  to  wit,  the  sum  of  9100,- 
000,  by  receiving  and  discounting  with  its 
moneys,  et«.,  a  certain  promissory  note  (the 
names  of  the  drawera  being  given)  for  the 
sum  of  S100,O0O,  payable  on  demand,  and 
which  note,  when  so  received  and  discount- 
ed, "was  not  then  and  there  well  secured, 
and,  in  tact,  was  not  secured  at  all,"  which 
fact  he  knew,  and  which  amount,  it  being 
tbe  proceeds  of  the  discount  of  tbe  note, 
was  wholly  lost  U>  the  bank. 

The  other  counts  charge  the  misapplica- 
tion of  tbe  funds  of  the  bank  in  the  aame 
way,  the  amounte  and  makers  of  the  notes 
discounted   being   different.      And   It  is  *1-  ^ 
leged  of  some  of  them,  not  that  they  were  g 
not  secured  at  all,  but*that  they  were,  at  • 
the  time  of   discount,   "not  well   secured." 
A  total  loss  to  the  bank  of  the  respective 
amounts  is  alleged. 

The  demurrer  is  almost  aa  voluminous  as 
the  indictment.  It  alleges  defects  and  uu- 
eerteinties,  and  even  repugnances  In  the  in- 
dictment In  the  brief  of  counsel  empharis 
is  given  to  tbe  following:  That  there  is 
no  allegation  to  whom  the  proceeds  of  the 
discount  were  paid  by  the  bank,  nor  to 
whom  the  notes  were  payable;  that  theiB 
is  no  statement  that  payment  of  tlM  aoUm 
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lutd  been  damanded,  or  ihai  Hmj  had  not 
boen  pud,  or  tbat  the  meJcera  were  In  d»- 
(atilt,  or  that  the  lota  to  the  bulk  mu  due 
to  the  diecouiite,  or  thkt  the  roafcer*  of  the 
note*  were  then  or  at  the  tim«  of  the  dli- 
eounta  iuoWeDt  or  nn>ble  to  fuj  their 
obllgBitionB. 

The  circuit  court  nut&lned  the  demurrer 
to  the  flrat  fifteen  couute. 
183  Fed.  007. 

Section  S209,  the  eeetion  for  the  viola- 
tion of  which  the  indictment  wu  found,  !■ 
part  of  the  proTielon*  for  the  regulatton  of 
national  banking  aasociatione,  and  prorides 
M  follows :  "Brerj  president,  director, 
<  .  .  or  agent  of  any  aH*oaiation,  who 
.  .  ,  wilfully  mliappliea  any  of  the  mon- 
eye,  funds,  or  credits  of  the  aMoolation 
,  .  .  with  intent  ...  to  injure  or 
defraud  the  aMociation  ...  or  any  In- 
dlvidnal  person,  ,  .  .  and  every  person 
who,  with  like  intent,  aid*  or  abet*  any 
officer  .  .  .  tn  any  violation  of  this 
Motion,  ■ball  be  deemed  guilty  of  a  mis- 
daneanor." 

For  Its  general  reaeona  in  eupport  of  its 
ruling  on  the  demurrer,  the  eonrt  referred 
to  its  opinion  in  United  States  v.  Morse, 
101  Fed.  42B,  and  to  the  views  expressed 
on  the  first  indictment  against  defendant. 
161  Fed.  42S.  As  to  the  pending  indict- 
ment, it  was  said: 

"This  indictment  seems  to  me  to  ebarge 
*  In  counts  1-lS  this,  and  no  more;  vie.,  that, 
>  with  Intent  to  defraud  the'bank,  of  which 
he  wae  prestdent,  and  for  the  benefit  of 
himself  and  others,  unnamed,  defendant 
caused  the  bank  to  discount  single  named 
eommereial  paper,  and  the  bank  lost  the 
amount  paid  on  the  discount." 

And  it  was  further  said: 

The  crime  of  which  the  defendant  Is 
guilty,  if  guilty  at  all,  is  'wilful  misap- 
plication.' The  one  charaeterlstio  or  ea- 
tenttal  of  this  crime,  on  which  the  Supreme 
Court  has  always  Insisted,  is  conversion; 
no  method  of  being  guilty  without  convert- 
ing the  money,  funds,  or  credits  of  the  bank 
has  been  pointed  out.  This  word  'conver- 
sion' has  supplied  the  legal  meaeure  which 
the  court  hss  not  been  able  to  find  in  'wil- 
ful miaapplieatlon.' 

"If  the  facts  stated  in  an  Indictment  do 
not  set  forth  a  case  of  conversion,  the  in- 
dictment is  bad,  and  a  general  allegation  of 
wrongful  Intent  will  not  cure  it. 

"Taking  the  first  count,  for  example, 
eould  the  bank  have  maintained  an  action 
for  conversion  against  the  recipient  of  the 
diacount  proceeds  under  the  facts  stated  T 
I  think  not,  and  am  therefore  of  opinion 
that  counts  1-lS  are  demurrable." 

It  la  oontended  by  defendant  that  the 
rnling  of  the  circuit  court  wai  not  a  con- 
ftruetion  of  |  6209,  but  only  a  detennlna- 


tion  of  the  •ufBcIency  of  the  indictment, 
and  that  the  writ  of  error  should  be  dis- 
mised.  We  are  unable  to  concur  in  that 
view.  The  court  expressly  ruled  that  the 
crime  of  which  the  defendant  was  guilty, 
if  guilty  at  all,  was  "wilful  misapplication," 
and  that  the  essentia]  ingredient  of  that  is 
"oonversion,"  and  made  so  by  the  statute. 
And  not  only  oonversion  by  the  officers  of 
the  bank,  but  by  the  person  receiving  the 
proceeds  of  the  discount.  The  indictment 
waa  held  inaufficient,  because  the  facts  al- 
leged in  it  did  not  constitute  auch  double 
converaion;  that  is,  it  did  not  constitut* 
a  crime  under  the  atatute,  ae  the  latter 
should  be  construed.  The  motion  to  dis-  ^ 
miss  is  therefore  denied.  <* 

*We  are  therefore  brought  to  the  merits,  f 
and  the  first  contention  of  defendant  (and 
for  convenience  in  diacuaalon  we  uae  bis 
contentions  rather  than  those  of  the  United 
States,  although  the  deciaion  below  was 
against  the  latter),  is  that  if  the  circuit 
court  did  consider  the  statute,  its  oonstrue* 
tion  waa  correct 

A  wilful  m I aap plication  of  the  funds  of 
a  bank  is  the  essence  of  the  crime,  it  is 
urged,  and  that  the  decision  of  this  oourt 
has  defined  what  constitutes  a  wilful  mis- 
application, and  that  the  facta  alleged  in 
the  indictment  do  not  fulfil  the  definition. 
The  following  cases  are  cited  to  euatain  the 
contention:  United  States  v.  Britton,  107 
U.  S.  665,  27  L.  ed.  624,  2  Sup.  Ct  Rep. 
612;  UniUd  States  v.  Nortbway,  120  U.  & 
327,  30  L.  ed.  664,  7  Sup.  Ct.  Rep.  G80; 
Evans  v.  United  SUtes,  163  U.  S.  G84,  38  L. 
ed,  830,  14  Sup,  Ct.  Rep.  934,  9  Am.  Crim. 
Bep.  66B;  Coffin  v.  United  States,  156  V. 
8.  432,  3e  li.  ed.  481,  15  Sup.  Ct.  Rep.  394, 
and  certain  cases  in  the  circuit  courts  and 
circuit  courts  of  appeals. 

Before  examining  these  coses  It  vrill  ba 
well  to  revert  to  the  averments  of  the  in- 
dictment to  see  what  exactly  it  chargea. 
It  charges  that  the  defendant  was  the  presi- 
dent of  the  bank,  and  as  such,  having  oon> 
trol  of  and  posaesslon  of  its  funds,  wilfully, 
wrongfully,  unlawfully,  and  with  intent 
to  injure  and  defraud  it,  and  for  bis  use, 
benefit,  and  advantage,  mi  sap  plied  certain 
of  its  funds.  A  wilful  misapplication  of  the 
funds  of  the  bank  ia  charged,  and  that  tt 
was  induced  by  and  resulted  in  a  benefit 
and  advantage  to  defendant.  This  is  ■ 
direct  accusation  of  wrongdoing  through 
bis  office,  and  the  precise  manner  by  which 
it  was  accomplished  is  averred  to  have  lieen 
with  the  illegal  intent  to  injure  and  defraud 
the  bank  by  receiving  and  discounting  with 
its  moneys  an  absolutely  unsecured  prom- 
issory note  of  a  named  partnership,  wbera- 
by  the  proceeds  of  the  discount  of  the  not* 
wore  wholly  lost  to  the  bank.     (     l~)l~)o\c 
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W«  m>7  now  turn  to  tlia  cum.    In  Unit- 
ed   StAtes   T.    Britton,   107    U.    B.    SS6, 
«  L.  ed.  S20,  S  Bnp.  Ct  Bep.  S12,  it  wu  de- 
2  oldad    tlwt    tiM    *iuiiapp1icatioti    made    aii 

*  oflenae  by  thli  statute  mBU»  ■■miBapplIem- 
tlon  for  Uw  naa,  benefit  or  gain  of  the  party 
eharged,"  or  ■omeone  other  than  the  as- 
■oeiation.  And  farther,  that  to  eciutitute 
the  offanM  "there  miut  be  a 
ita  own  oaa  or  the  naa 
the  moneTS  and  funda  of  the  aaaoolatlon 
by  the  party  charged." 

The  Britton  CeM  waa  referred  to  in 
United  States  t.  Northway,  120  U.  8.  327, 
SO  L.  ed.  804,  7  Sup.  Ct.  Rep.  680,  as  hoid- 
ing  that  it  waa  of  the  eaienoe  of  the  orim- 
Inality  of  the  miiappltcation  that  there 
ahould  be  a  oonvereion  of  the  fnnda  to  the 
oae  of  the  defendant  or  of  aome  person 
other  then  the  aaaocistion,  with  intent  to 
Injure  or  defraud  the  aaaodation.  Thie 
eaae  haa  further  tnitruotion.  It  mafcea  a 
distinction  betoreen  embeEzlement  and  a  wil- 
ful mlaapplicatlon  of  the  funda.  There  may 
be  a  wilful  mieapplioation  of  the  lunde,  it 
(•  aaicl,  even  though  the  offleer  have  not 
the  actual  poiaeseion  of  them.  He  may 
lukve  auch  control  and  power  of  manage- 
ment "aa  to  direct  an  application  of  the 
fundi  in  auch  manner  and  under  luch  eir- 
sunutanoea  aa  to  eonatttute  an  offenee." 
A  count  in  an  tndlotmant  waa  Buatained 
which  eliarged  the  mlaapplication  to  have 
been  made  by  eaueing  funda  to  be  paid  out 
to  tlM  u*e  and  benefit  of  the  officer  Indicted 
In  an  unauthoHied  and  unlawful  pnrcbaAe 
of  the  aharea  of  etoek  of  certain  stock  com- 
paniea,  without  the  knowledge  and  con- 
Mnt  of  the  aaaoclatiou,  and  with  Intent  to 
injure  it 

Evana  t.  United  State*,  153  U.  B.  GM,  38 
L.  ad.  830,  14  Sup.  Ct.  Rep.  034,  0  Am. 
Crim.  Kep.  068,  was  also  a  case  of  alleged 
TioUtion  of  9  6200,  where  the  aufflolency 
of  an  indictment  was  considered.  Evans 
was  indicted  for  aiding  and  abetting  the 
cashier  in  a  wilful  misapplicBtion  of  the 
funds  of  the  bank.  The  misapplication  was 
described  to  be  the  unlawful  receiying  and 
discounting  with  the  money  and  funds  of 
tlie  bank,  with  Intent  to  defraud  the  bank, 
and  for  the  naa,  etc.,  of  Evans,  a  note  made 
fay  Evana,  which,  when  ao  discounted,  "waa 
not  than  and  there  well  secured,"  which  he 
_  and  the  eashier  well  knew,  and  which  note 
2  was    uaiver    paid,    by    reason    of   which    the 

•  bank  auffered'loB*  in  that  amount,  with- 
intant  In  Evans  to  injure  and  defraud  the 
bank.     It  was  said: 

"While  the  mere  diseonnt  of  an  unsecured 
note,  even  if  the  maker  and  the  ofOoer  msk- 
ing  the  diaeoont  knew  it  was  not  well 
nenrad,  wmld  not  ngeaaaarily  be  >  orime, 
U  tiM  BBlM-  belined  that  be  would  b«  able 


to  piovlda  for  it  at  matnri^,  yet,  It  his 
original  intent  waa  to  procure  the  note  to 
be  discounted  in  order  to  defraud  the  bank, 
aa  charged  in  thta  count,  every  element  of 
eriuiinality  is  present.  .  .  .  Hie  erim- 
inality  really  depends  upon  the  qusation 
whether  there  was,  at  the  time  of  the  dia* 
count,  a  deliberate  purpose  on  the  part  of 
the  defendant  t«  defraud  the  bank  of  the 
amount.  ...  No  averment  waa  necea- 
■ary  that  such  discount  was  procured  by 
fraudulent  means,  since  the  offense  con- 
sists not  in  the  use  of  fraudulent  means, 
but  In  the  discount  of  a  note  which  both 
parties  Icnow  to  be  unsecured,  with  the  in- 
tent thereby  to  defraud  the  bank.  An  aver- 
ment that  Evana  was  ,  .  .  insolvent 
or  knew  himself  to  be  so  was  also  nnneeaa- 
sary,  in  view  of  the  allegation  that  Evana 
knew  that  the  note  was  not  secured,  and 
procured  the  same  to  be  diaeounted  with 
intent  to  defraud  the  bank." 

It  waa  said  that  weight  must  be  given  to 
the  words  "knowingly,  wilfully,  and  un- 
lawfully and  frandnlently,"  and  "to  the  gen* 
era!  allegation  of  an  attempt  to  defraud." 
Pages  692  and  603. 

In  CofRn  v.  United  SUtes,  166  U.  B.  432, 
30  L.  ed.  491,  IS  Sup.  Ct  Bep.  304,  the 
crime  of  the  misapplication  of  funds  waa 
again  considered.  One  of  the  eontentions 
of  the  defendant  was  that  certain  counts 
in  the  indictment  were  InsuScient,  becauae 
they  failed  to  aver  the  actual  oonverslou  ol 
the  sum  misapplied  to  the  nae  of  any  par- 
ticular person.  The  proposition  that  the 
law  required  an  actual  conversion  waa 
yielded  to,  and  that  there  must  be  an  aver- 
ment of  it  The  indictment  waa  considered 
and  held  sufficient,  aa  it  described  the  cod-  J 
version  to  consist  of  paying  money  out  of  a 
the  funds  of  the*bank  to  a  designated  per- 
son when  that  person  was  not  entitled  to 
take  the  funds,  and  that  owing  to  the 
insolvency  of  such  person,  the  money  waa 
lost  to  the  bank. 

These  eases  establiahed  that  there  must 
be,  to  constitute  a  misapplication  of  the 
fundi  of  the  bank,  a  oonversion,  but  It 
may  be  by  the  officer  alone.  The  words 
of  United  SUtes  v.  Britten  are  that  "there 
must  be  a  eonveraiou  to  his  own  use  or  the 
use  of  someone  else  of  the  moneys  and 
funds  of  the  association  by  the  party 
charged."  And  this  is  repeated  in  United 
States  V.  Northway.  The  language  of  the 
Britton  Cass  is  repeated  In  the  Evans  Case^ 
but  it  was  said  that  the  offense  oonslated 
not  in  the  use  of  fraudulent  means,  but  in 
the  disoount  of  a  note  which  both  parties 
knew  to  be  unsecured,  with  the  intent  to- 
defraud  the  bank.  In  ColBn  t.  United 
States,  conversion  of  the  funds  wss  agalm 
raeogniasd  t>  BseMaary  to  eonstitute  tht 
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Affense.  In  tbat  eaat  the  wilful  misapplica- 
tion was  sieged  to  have  been  done  "with 
intent  to  conyert  the  same  to  the  use 
of  the  Indianapolis  Cabinet  Companj," 
whoM  check  wu  pud,  though  it  had  no 
funds  in  the  hank.  And  such  KTennent, 
it  wu  said,  stated  the  misapplication  and 
actual  conversion  of  money  by  the  methods 
described;  that  is  to  say,  by  paying  it  out 
of  the  funds  of  the  bank  to  a  designated 
person  when  that  person  was  not  entitled 
to  take  the  funds,  and  that,  owing  to  the  in- 
•olvency  of  such  person,  the  money  was 
lost  to  the  bank.  And  in  the  same  case,  in 
162  U.  S.  664,  669,  40  L.  ed.  1109,  1111,  IS 
Sup.  Ct.  Rep.  943,  MS,  it  Is  said  that  "the 
primary  object  of  the  statute  was  to  pro- 
tect the  bank  from  the   acts  of  its  own 

It  follows  from  these  citations  that  the 
'rircuit  court  erred  in  considering  as  neces- 
sary, not  only  that  there  should  be  alleged 
a  conrersion  by  the  officer  of  the  bank,  hut 
also  by  the  recipient  of  tbe  proceeds  of  the 
discount.  The  conversion  may  be  to  the  use 
of  either,  and  the  indictment  fulfils  tbe 
^  requirement  It  charged  that  Eeinze,  being 
*  prerident  of  the  bank,  and  having  control 
■  of  ita*tundB,  with  intent  to  injure  and  de- 
fraud it,  received  and  discounted  the  nota 
«f  (100,000,  knowing  that  It  was  not  secured 
at  all,  and  which  was  wholly  lost  to  the 
tuuik.  And  it  was  charged  this  was  done 
tor  his  "use,  beneAt,  and  advantage."  This 
charges  a  conversion  as  explicitly  as  it  was 
charged  In  Coffin  t.  United  States,  supra, 
"that  is  to  say,"  to  quote  the  language  of 
that  case,  "by  paying  money  out  of  the 
funds  of  the  hank  to  a  deeignated  person 
when  that  person  was  not  entitled  to  take 
the  funds,"  with  the  consequence  that  the 
monef  was  lost  to  tbe  bank.  And  it  was 
fairly  inferable  (to  answer  certain  of  the 
objeeUons  made  by  defendant)  that  the 
proceeds  of  the  discount  were  actually  paid 
by  the  bank,  and  to  whom  paid,  and  that 
payment  had  been  demanded  and  not  made. 
It  is  more  than  an  inference  that  the  loss 
to  the  bank  was  due  to  tbe  discounts.  The 
charge  that  the  bunk  officer  received  for 
discounting  a  note  for  $100,000,  which  was 
wholly  unsecured,  and  which  sum  was  lost 
to  the  bank,  is  quite  a  direct  way  of  say- 
ing that  the  loss  was  caused  by  the  discount' 
ing.  And  the  statement  would  receive  very 
little  strength  or  the  act  of  the  officer  any 
additional  degree  of  culpability  by  an  al- 
legation that  the  makers  of  the  note  were 
insolvent,  the  element  which  the  circuit 
eonrt  found  in  count  16,  and  which  induced 
it  to  sustain  that  count. 

It  is  contended  by  the  defendant  that  the 
Mt  of  March  2,  1907,  is  not  applicable  to 
th»  WW,  bwause   the    right    it    offers    is 


"wholly  unilateral"  'It  opens  the  door 
of  this  court,"  it  is  said,  "to  the  United 
States  as  one  party  to  the  oause  only,  and 
denies  the  same  privilege  to  the  defendant." 
The  ultimate  contention  is  that  defendant 
is  thereby  denied  the  equal  protection  of 
the  laws.  This  inequality  is  asserted  be- 
cause tbe  United  States  is  given  an  appeal 
tc  this  court,  and  before  trial,  and  a  de- 
fendant is  only  given  right  of  review  in  the  « 
circuit  court  of  appeals,  and  only  at  the  J 
end  of  the  trial.  The  defendant  is'put  • 
to  expense  and  peril,  it  is  urged,  though 
the  indictment  against  him  may  be  wholly 
bad,  "and  is,  at  every  stage  of  the  case, 
forbidden  the  right  of  review  upon  any 
question  in  the  Supreme  Court,  except  the 
oonstruction  or  application  of  the  Constitu- 
tion or  the  constitutionality  of  any  Federal 
statute."  And  this,  it  is  insisted,  is  the 
denial  of  due  process  of  tbe  law  as  well  as 
the  denial  of  the  equal  protection  of  the 
laws.  We  shall  not  follow  the  somewhat 
roundabout  argument  to  establish  the  iden- 
tity of  those  two  rights.  It  we  should  yield 
to  the  argument,  it  would  necessarily  fol- 
low that  if  defendant  has  not  been  denied 
due  process,  he  has  not  been  denied  the 
equal  protection  of  the  law,  and  this  court 
has  decided  that  tbe  right  of  appeal  is  not 
essential  to  due  process  of  law.  Reetz  v. 
Michigan,  183  U.  S.  SOS,  G03,  47  L.  ed.  663, 
SS6,  23  Sup.  Ct.  Rep.  390.  The  provisions  hav* 
definite  application,  and  even  if  the  explicit 
clause  of  the  14th  Amendment,  forbidding 
a  state  to  deny  to  any  person  within  it* 
jurisdiction  the  equal  protection  of  its  laws, 
can  be  said  to  apply  to  the  United  States, 
it  can  have  no  broader  meaning  when  so 
applied  than  when  applied  to  the  states. 
Assuming,  therefore,  and  assuming  only, 
not  deciding  (see  the  District  of  Columbia 
V.  Brooke,  214  U.  S.  138,  149,  63  L.  ed. 
941,  949,  29  Sup.  Ct.  Rep.  560),  that  Con- 
gress may  not  discriminate  in  its  legisla- 
tion, it  certainly  has  the  power  of  classi- 
fication, and  the  act  of  March  2  is  well 
within  such  power. 

Reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


FRITZ  AUGUSTUS  HEINZK. 

CoLBTS  (i  385*)— Appeal  — By  Govesn- 
■UEMT  iw  CaiuiNAi.  Case. 
A  judgment  of   a   Federal   clnnit  court, 

JuBBhin;!,  on  inotion.  certain  counts  of  an  in- 
ictment  for  wilfully  misapplying  the  funds 
of  a  national  bank,  in  violation  of  U.  S. 
Rev.  SUt.  I  5209,  U.  S.  .Corap.  SUt.  1961, 
p.  3407.  because  they  poa^essed  the  defect! 
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UNITED  STATES  v.  EEINZS. 


IM 


vtiicli  thmt  eourt  had  found  in  a  prior  in' 
dictmcnt,  which  it  held  did  not  charge  a 
crime  under  the  sttttute,  ii  revieirabie  in  the 
F«derml  Supreme  Court  under  the  >ct  of 
March  2,  190T  (54  SUt,  at  L.  1246,  chap. 
EH4,  U.  5.  Comp.  Stat.  Snpp.  1909,  p.  220), 
SB  a  decieion  qnaahing  a  count  in  an  in- 
dictment baaed  upon  the  construction  of  the 
■tatute  upon  which  the  indietmeiit  ia  found- 


ed. 


r  cases,  ■■•  Coarte.  Dee. 


N  EKEOR  to  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  District 
of  Nenv  York  to  review  a  judgment  quash 
irg.  on  motion,  certain  counts  in  an  indict- 
ment for  misapptj'ing  ths  funda  of  a  nation- 
al t>ank.  ReverMd  and  remanded  for  fur- 
ther proceeding!. 

Tbe  facta  are  stated  in  Uia  opinion. 

Atalatant  Attorney  Oeneral  Fowler  for 
plaintiff  in  error. 

Ifeaara.    Jobn    O.    Totnllnson,    A. 
Browne,  Jobn  B.  Btanchfield,  and  Louis 
■  Lei?  for  defendant  in  error. 


This  caae  la  brought  here  under  the  act 
of  March  2,  1007,  chap.  2564  (34  Stat  at 
L.  1246,  U.  8.  Comp.  SUt  Supp.  1909,  p. 
220),  and  waa  advanced  to  be  heard  with 
and  was  heard  with  No.  380,  just  decided. 
[218  V.  S.  Ti::?,  7;4  L.  ed.  1139.  31  Sup.  Ct 
Rep.  00.1 

It  involve*  eiihstnntiall;  the  same  ques- 
tions aa  No.  380.  The  indictment  consists 
of  fourteen  counts,  seven  numbered  and 
•even  numtxred  and  lettered.  The  court 
qnaahed  the  numbered  counts,  and  its  action 
aa  to  sis  of  them  this  writ  of  error  is  pros- 
•eutad  to  review. 

The  circuit  court,  in  its  opinion,  expressed 
the  similarity  of  this  ease  and  No.  380  aa 
toDowi : 

"Prom  an  ezatninatlon  of  tbem  which  I 
recently  made  it  appears,  or  would  appear 
to  me,  that  six  out  of  the  seven  numbered 
oonnts  in  the  indictment  of  ISIO  there  is 
exactly  the  same  atory  as  was  contained 
In  the  corresponding  number  of  counts  in 
the  indictment  of  1909,  with  this  difference; 
that  the  transaction  which  was  said  to  have 
been  evidenced  by  a  demand  note  of  1909 
is  called  in  1010  a  demand  loan,  and  it  is 
then  asserted,  after  stating  the  same  facts 
in  substance  as  those  set  forth  in  190S, 
that  there  was  a  conversion." 

And  the  view  was  expressed  that  if  the 
Indistment  "had  stopped   there,   it  might 


be  good  on  demurrer."     By  special  word* 
followed,   it  was  said,  which  defeated  this 
effect  and  made  the  statements  of  the  in- 
dictment the  same  as  the  "corresponding 
statements  of  1909,  except  that  they  have 
a   label   put  on  tbem,  and  they  are  called 
'conversion.' "     And  finding  no  "magic"  iti 
that   word,    the    court   further    said,    "the  a 
allegations   set   forth    specialty"   did    "not,  S 
eveniprima  facie,  amount  to  a  oonversioB."  * 
And  that  calling  them  such  did  not  "help 
the  matter." 

We  might  assume  the  identity  of  the 
questions  in  the  cases  on  this  statement,  and 
rest  the  decision  of  this  case  on  the  opinion 
in  No.  380,  but  it  may  be  well  to  examine 
the  indictment  The  averment  is  that  Heinw, 
with  the  intent  to  injure  tlie  Mercantile 
National  Bank,  did  wilfully  misapply  {60,- 
000  of  its  moneys,  funds,  and  credits,  "by 
unlawfully,  knowingly,  fraudulently,  and 
wilfully,  and  not  for  any  use,  t)enefit,  or  ad- 
vantage of  the  said  Ijanking  association, 
converting  and  applying  the  said  moneya, 
funds,  and  credits  to  the  use,  benefit,  and 
advantage  of  certain  persona  .  ,  ." 
which  said  eonversioa  and  application  of 
the  said  moneys,  etc.,  were  then  and  there 
accomplished  t^  him  by  virtue  of  his  power 
aa  president  over  such  moneys,  etc.,  and  that 
he,  at  the  time  and  place,  and  with  the 
intent  and  to  the  use  mentioned,  wilfully 
applied  the  said  sum  "to  the  making  of  * 
eertain  demand  loan"  to  Otto  Heince  A  Com- 
pany, "and  which  said  loan,  when  so  made  as 
aforesaid,  was  not  then  and  there  well  se- 
cured, which  fact  he  .  ,  .  then  and 
there  well  knew;"  and  did  cause  the  pro- 
ceeds of  said  loan  to  he  paid  out  of  the  mon- 
eys, etc.,  of  the  bank,  "and  applied  and 
converted  to  the  use  and  benefit"  of  that 
firm,  whereby  the  sum  of  $60,000  "then  and 
there  waa  wholly  lost  to  the  bank,  and  that 
its  moneys,  etc.,  were  and  are  depleted  in 
that  amount" 

Stripped  of  its  repetitions.  It  charges  that 
Eeinze  used  his  power  and  control  aa  pres- 
ident of  the  bank  to  lend  the  sum  of  $60,- 
000  of  its  moneys  to  Otto  Heinze  A  Com- 
pany without  taking  any  security  what- 
ever for  it,  and  that  this  was  done,  not  for 
the  use  of  the  bank,  but  for  the  use  of  such 
firm,  and  with  ths  intent  to  defraud  the 
bank,  and  to  convert  and  apply  that  sum 
to  the  use,  benefit,  and  advantage  of  such 
Arm.  And  it  is  averred  that  it  was  wholly 
lost  to  the  bank.  o 

The  other  numbered  counts  contain  the  S 
'riame  allegations  as  count  I,  exoept  they  * 
relate  to  different  transactions,  and  with 
like  exception  tlie  subsequent  lettered 
counts  relate  to  the  same  transactions  as 
count  1  A.  The  latter  count  relatea  to  the 
I  transaction  as  eount  1,  except  It  al- 
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leges  that  the  mfaapplicBtion  was  tor  the 
benefit  of  Frftz  AoguBtiu  Heiuze  and  Otto 
HeinrsA  Company  while  in  the  first  count  it 
li  alkged  that  the  miaapplieation  was  alone 
for  the  benefit  of  Otto  Heinse  &  Company, 
and  with  the  further  exception  that  the  in- 
dueetnant  and  purpose  of  the  loan  is  set  out 
trith  a  detail  of  aireumstaDces. 

It  is  insisted,  as  it  vta  in  No.  380,  that 
this  court  has  not  the  right  of  review  of 
the  order  of  the  circuit  court,  because  it 
mif  paned  npon  the  sufficiency  of  the  in- 
dictment, and  did  not  construe  the  statute. 
Upon  what  ground  the  court  proceeded  is 
not  very  clear.  As  we  have  seen,  the  court 
■aid  that  In  the  aix  counts  paased  u[>on 
"there  is  exactly  the  same  story  as  was 
oontalned  In  the  corresponding  numlicr  of 
oounts  in  the  indictment  of  IQOQ,"  the  only 
difference  being  that  in  the  indictment  now 
under  consideration  the  statements  "have  a 
laliel  put  on  them,  and  they  are  called  "eon- 
Terdon.' "  The  court  found  no  "magic"  In 
the  word,  and  said  that  "the  allegations  set 
forth  specially  did  not  even  prima  facie 
amount  to  »  oonversion."  The  question 
naturally  oeeun,  why  the  court  thought 
fot  And  Uie  answer  must  be  from  the  con- 
eeptlon  it  had  of  the  requirements  of  the 
■tatnta,  which  it  azpreaaed  when  passing 


on  the  indictment  of  1909,  and  which  we 
considered  in  No.  380,  In  other  words, 
that  the  counts  had  the  same  defect  which 
the  indictment  of  IBOS  had,  and  the  motion 
to  quash  was  granted  as  to  them  for  the 
same  reason  which  the  court  gare  in  pass- 
ing on  the  indictment  of  1909.  This  court, 
therefore,  has  jurisdiction. 

It  is  further  contended  that  the  circuit  h 
court  granted  the  motion  to  quash  in  the  g 
exercise  of  its  discretion,  and'therefore  its  * 
action  is  not  reviewable  under  the  act  of 
March  2,  1907.  The  contention  is  unten- 
able. The  act  of  March  2,  1907,  expressly 
provides  that  a  writ  of  error  may  be  taken 
by  the  United  States  "from  a  decision  or 
judgment  quashing  .  .  .  any  indict- 
ment, or  any  count  ther«of,  where  nieh 
decision  or  judgment  is  based  upon  the  In- 
validity or  construction  of  the  statute  upon 
which  the  indictment  is  founded."  United 
SUtes  T.  Stevenson,  215  U.  8.  190,  04  L. 
ed.  153.  30  Sup.  Ct.  Rep.  3S.  And  we  have 
tad  out,  the  decision  of  the  circuit 
court  in  this  case  was  so  based. 

On  ttw  merlta  the  esse  is  determined  by 
the  opinion  in  No.  380. 

Reversed  and  remanded  for  fnTtber  pro- 
ceedings in  eonf  ormity  witli  tUi  opInlcB. 
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JOERCAimLB  TRUST  k  DEPOSIT  COM- 
PANY OF  BALTmORB,  Tnutee,  and  the 
Oolnmbui  W&t«r  Worin  Compkny  and 
W.  S.  Greene,  u  Beceiver  thereof 

Watcbs  and  Watkb  Coubseb  (I  200*)— 

PUBUO  VfATKB  Sdpplt. 

1.  The  continuing  character  of  a  water- 
works compftny'H  contract  obligation  to  fur- 
nish ut  Bdequate  supply  of  wholeaotne  water 
ia  not  met  bj  showing  that  such  a  euppl; 
haa  been  furnished  at  times,  or  that,  at 
the  time  of  completion  of  the  works,  the 
eompanj  whs  able  to  carry  out  its  contract, 
nor  Is  nonperformance  excused  by  the  oc- 
currence of  conditions  which  are  likely  to 
happen  in  a  climate  of  long,  dry  summers. 


WATEBS   AMD    Wateb    Coubskb    (I    200*)— 
tVATEB    SUPPLT    COMTBACX. 

2,  The  acceptance  by  a  municipality  and 
tt*  people  of  improved  conditions  in  a  wa- 
terworka  Bjstcm,  resulting  from  complaints, 
does  not  estop  the  municipality  to  rescind 
the  contract  with  the  waterworks  com- 
pany for  B  breach  of  its  contract  obligation 
to  fumisb  an  adequate  supply  of  wholesome 
water,  unleas  such  improved  conditions  r*- 
•ult  in  the  continuous  maintenance  there- 
after of  such  a  supply. 

[Bd.  Not*.— For  othar  caiai,  SM  W«t«r«  and 
Water  Coanm.  Crat.  Di«.  1 174;  Dm.  Dig,  (  flW.'J 
Watbbb  AND  Wateb  Coihibeb  (f  200*)— 

CiTT  Wateb  Supply. 

3,  The  maxim  that  "he  who  seeks  equity 
must  do  equity"  does  not  juatify  a  court  in 
denying  to  a  municipality  rescission  under 
Ha  cross  bill  of  a  contract  with  a  waterworks 
eompany  which  the  latter  has  broken  by  fail- 
ing to  maintain  a  continuous  and  adequate 
■apply  of  wholesome  water,  and  in  affirma- 
tively restraining  the  municipality  from 
establishing  its  ciwn  system  unless  it 
•hall  do  equity  to  the  bondholders  of  the 
waterworks  company  by  purchasing  the  usa- 
ble parts  of  the  waterworks  system 

fBil.    Nota.— For  oUsr   ea»s,    *sa   Waton  and 
Water  CouriM.  Dec.  Dig.  |  »».•] 
Watebb  ABO  Watts  Codbeeb  (!  200*)— 

CARCEIXATlOIf    OF    INOTBUUENTS    (fl    15') 

—BiaciBaioH— Remedy  at  Law. 

4,  A  municipality  has  the  right  to  treat 
a  contract  with  a  waterworks  company  as 
terminated  by  the  latter's  breach  of  its 
contract  obligation  to  furnish  a  continu- 
ous adequate  supply  of  wholesome  wat»r, 
and  to  invoke  the  aid  of  a  court  of  equity 
to  enforce  its  resciiaion,  since  the  remedy  at 
law  by  an  action  for  damage  is  wholly  In- 
adequate. 

[BSa.  Note.— For  other  csaas,  He  Watora  and 
*■.'"  Con™".  Dec  Dig.  I  Mi*  Cancallacloti  of 
iDMnmuDta.  Cent  Dl«.  B  »,  a ;  Deo.  Dig.  |  IB.*] 

INo.  4L] 

Argued  November  7,  8,  1910.    Decided  De- 
cember  12,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United    Statei   for   the   Northern   Dis- 


trict of  Georgia  to  review  a  decree  whldi 
enjoined  a  municipality  from  constructing 
and  operating  its  own  waterworks  system 
unless  it  should  purchase  the  usable  parts 
of  an  existing  private  plant,  and  denied  any 
relief  to  the  municipality  under  its  cross 
bill,  seeking  rescission  of  its  contract  with 
the  waterworks  company.  Reversed  and 
remanded,  with  directions  to  dismiss  the 
bill,  and  grant  the  relief  as  prayed  In  the 
erou  bill. 

See  aame  case  below,  161  Fed.  13S. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  WImblsli.  T.  T. 
HlUer,  and  J.  H.  Martin  for  appellant. 

Messrs.  Joseph  Packard  and  A.  Morris 
Tyson  tor  appellees 


This  is  a  bill  by  the  trustee  under  a 
mortgage  made  by  the  Columbus  Water 
Works  Company  upon  its  plant  and  fran- 
chise to  secure  an  issue  of  bonds,  to  en- 
join the  municipal  authorities  of  Columbus, 
Georgia,  from  constructing  and  operating  a 
municipal  water  system,  thereby  impairing 
the  obligation  of  a  contract  between  the 
city  and  the  waterworks  company,  granting 
to  the  latter  for  a  term  of  thirty  years  an 
exclusive  right  to  maintain  a  waterworks 
system  In  the  streets  of  the  city. 

The  bill,    in   substance,    avers,   and   the 
answer  admits,  that  the  city  has  procured 
from  the  legislature  of  Georgia  authority 
to  construct  and  operate  a  municipal  water 
plant,  and  to  issue  the  bonds  of  the  city  for 
that  purpose,  and  that,  in  pursuance  of  this  « 
legislative  authority,  ordinances  have  been  « 
passed    providing   for   the    construction  ■  of  ' 
such   waterworks,   and  for   the   issuance  of 
bonds  to  provide  the  means,  and  that  notice 
of  that  purpose,  and  that  the  city  no  longer 
regards    the   contract    with    the    Colurahua 
Water  Works  Company  as  binding  or  oblig- 
atory, has  been  given. 

The  material  defenses  are,  first,  that  the 
city  bad  no  power  to  make  an  exclusive  con- 
tract;  second,  that  the  contract  for  rental 

hydrants  created  an  aggregate  indebted- 

18  prohibited  by  the  Constitution  of  the 
state;  and,  third,  that  the  waterworks  com- 
pany had  not  kept  its  contract  in  respect 
of  the  character  or  capacity  of  the  plant 
as  to  provide  and  maintain,  and  has 
failed  in  its  obligation  to  furnish  an  abun- 
dant and  constant  supply  of  pure  and  whole- 
jome  water,  thus  compelling  the  municipal- 
ity to  construct  a  system  of  its  own  for 
the  protection  of  the  health  and  proper^ 
of  its  inhabitants. 
These  defenses  were  relied  upon  in  the 
lawer  of  the  city  aa  a  defense  agalnat  the 
injunction  sought  by  the  complainant,  and 
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wan  m&da  tha  mbjaot  of  >  ctom  bill  agaiiut 
the  eompltuDant  and  the  waUrworka  eom- 
panj,  pr»7iiig  relief  ag&inat  the  contract 
aa  hBTing  been  first  broken  b]*  the  company. 
Prior  to  the  filing  of  this  bill,  the  Bame 
com  plain  ant  bad  filed  its  original  bill  in  the 
HBme  court  against  the  Columbui  Water 
Worki  Company,  praying  a  foreclosure  of 
its  mortgage,  a  default  having  occurred. 
The  bill  referred  to  was  filed  December  22, 
1902.  Tbe  preaeiit  bill  was  not  filed  until 
July  30,  1003.  One  of  the  allegations  of 
the  foreclosure  bill  was  "that  during  the 
«ontinuance  of  thie  deed  in  trust,  the  said 
party  of  the  first  part  will  not  do  or  suSer 
to  be  done  any  act  or  acts  whereby  the  se- 
curity of  the  aaid  bondholders  shall  be  in 
any  way  or  manner  or  in  any  amount  im- 
paired, and  that  the  said  party  of  the  first 
part  will  at  all  times  preserve,  maintain, 
and  keep  its  waterworks,  pumps,  machinery, 
^  reservoirs,  piping,  hydrants,  and  equip- 
<a  ments  in  good  repair,  working  order,  and 
>  eondition,*  and  supplied  with  all  the  ma- 
ebinery,  equipment,  and  appliances  for 
providing  water  to  the  city  of  Columbus 
and  vicinity,  and  shall  and  will,  from  time 
to  time,  make  all  needful  and  proper  re- 
pairs, renewals,  and  replacements,  and  use- 
ful and  proper  alterations,  additionsj  bet- 
terments, and  improvemients. 

"3.  That  your  orator  is  informed  that  for 
more  than  six  months  last  past  the  Colum- 
bus Water  Works  Company  has  suffered 
the  security  of  the  bondholders  to  become 
impaired  bj  not  maintaining  and  keeping 
its  water  works  supplied  with  all  the  ma- 
ahinery,  equipments,  and  appliances  for 
providing  water  to  the  city  of  Columbus 
and  vicinity,  and  by  not  making  useful  and 
proper  additions,  betterments,  and  improve- 
ments to  said  waterworks.  Fnrther  ex- 
plaining the  foregoing  allegation,  your  ora- 
tor states  that,  owing  to  an  unprecedented 
and  protracted  drought,  the  sources  of  sup- 
ply of  water  for  the  said  waterworks  have 
to  a  large  extent  failed  for  the  time  being; 
that  it  is  within  the  power  of  the  said 
waterworks  company  to  provide  for  such  a 
contingency  by  seeking  and  availing  itself 
of  other  sources  of  supply,  but  that,  as  your 
orator  is  informed,  owing  to  the  attitude 
«f  the  City  of  Columbus,  which  now  is  tak- 
ing steps  to  provide  a  water  supply  of  its 
own,  the  Columbus  Water  Works  Company 
Is  unable  to  sell  its  bonds  reserved  in  its 
treasury  for  such  purposes,  and  which  could 
have  been  sold  except  for  the  attitude  of 
the  said  city,  and  tiierafore  is  unable  to 
earry  ont  tbe  betterments  and  Improvements 
in  its  water  supply  above  mentioned." 

Under  that  bill,  which  was  unopposed,  a 
raeetver  was  appointed,  who  has  ever  since 
been    in   possession   and    is   still   operating 


said  worlca.  Upon  application  of  the  mort- 
gage trustee,  and  by  consent  of  the  bond- 
holders and  of  the  company,  reoelTer'B  oer- 
tiflcates  have  been  issued  to  the  extent  of 
960,000,  sad  expended  in  repairing  and  im-  ^ 
proving  the  supply  of  water  and  the  dia-  n 
tributing  systun.  'There  has  never  been  • 
any  consolidation  of  the  two  suits,  but  by 
an  amended  bill  in  the  present  ease,  Sled 
October  16,  1003,  the  fact  of  the  pendency 
of  tbe  aforemention«d  foreclosure  bill  anil 
the  action  had  thereunder  was  stated.  It 
was  also  averred  in  this  amendment  that 
by  means  of  the  receiver's  certificates  issued 
in  the  foreclosure  case,  such  improvementa 
and  enlargements  had  been  made  in  the 
plant  of  the  company  that  the  reoeiver  was 
then  supplying  an  abundance  of  wholesome 
water,  and  that  the  trustee,  by  direction  of 
the  bondholders,  was  willing  to  expend  soch 
other  sums  as  should  be  found  ueoessary 
to  enable  the  mortgagor  company  to  carry 
out  its  contract 

Upon  the  bUl  as  thus  amended,  the 
iBwer  and  cross  bill  and  the  answer  there- 
,  and  upon  tm  parte  afBdavits,  the  oonrt 
heard  a  motion  for  an  injunction  pendenM 
lite.  Upon  that  hearing  the  eonrt  disposed 
of  two  le^l  defenses  arising  upon  the  face 
of  the  contract;  namely,  whether  a  oontrael 
extending  over  thirty  years  for  tbe  rental 
ot  hydrants  was  the  creation  of  an  Indebt- 
edness for  the  aggregate  of  the  rental,  and 
seoond,  whether  the  city  had  power  to  make 
an  exelusive  contract.  Both  of  these  ques- 
tions were  decided  by  Judge  Newman 
against  the  city.  On  November  19,  1S03, 
an  injunction  pending  the  suit  was  allowed, 
and  the  cause  referred  to  a  special  master 
to  take  proof  and  report  his  findings  t4 
law  and  fact  In  respect  to  the  issues  wilb 
reference  to  the  failure  of  the  waterworks 
company  to  comply  with  ita  contract.  Sea 
130  Fed.  180. 

On  January  23,  1904,  the  olty  filed  its 
petition   praying   a  dissolution   of   this   1» 
junction,   alleging  that  a  great  amount  of 
evidence  had  been  taken  by  the  special  mao- 
ter,  and  that  the  reservoir  had  again  failed, 
and  that  water  was  now  being  taken  from 
the  Cliattahooahee  river,  and  that  the  water 
at  the  intake  was  polluted  by  reason  of  tba  ^^ 
fact  that  one  of  the  city's  sewer*  emptied  |g 
into  the  stream*a  short  distance  above  tiM* 
intake,    and   also    that   a    polluted   branch 
which  drained  a  sabui^  of  the  dty  emptied 
into  tbe  river  a  short  distance  above  the 
river  intake.     Thereupon,  on  January  25, 
1004,  the  preliminary  Injunction  was  dla- 

The  special  master,  on  November  19, 
1004,  filed  a  full,  elaborate,  and  able  report 
with  findings  of  fact  and  law.  Upon  tbe 
material  questions  he  found   in  favor  of 
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the  ooTit«Tition9  of  the  etty  in  respect  to 
both  fact  and  law.  His  findings  of  faot,  aa 
eondenaed  by  him,  which  are  material  to 
be  here  set  out,  are  as  foUowa : 

"I  have  found  that  acceptance  by  the  cit^ 
was  baaed' on  statement  of  the  water  com- 
pany that  the  gyitem  bad  been  completed 
in  compliance  with  the  contract,  and  upon 
asaaranoeB  by  the  company  that  the  water 
wonld  be  wholesome,  abundant,  and  laat- 
ing. 

"I  have  found  that  the  eyetem  as  accept- 
ed by  the  city  in  1S82  had  not  met  the  gen- 
eral requirements  of  the  contract,  and  that 
on  complaints  to  the  company  the  system 
had  been  improved  to  such  an  extent  that 
Id  1880  tbe  service  was  at  that  time  accept- 
ed at  satisfactory  to  tbe  city. 

"fThat  from  1889  to  May,  1900,  there  was 
dissatisfaction  and  complaints  on  the  part  of 
the  city  because  of  insufficiency  of  water  sup- 
ply, and  especially  with  tbe  unsupplied  needs 
of  the  city  for  water  in  its  newly  acquired 
territory;  that  the  company  had  notice  of 
this,  and  recognized  tbe  neecesity  of  in- 
creased water  supply ;  that  during  this  period 
the  city,  through  its  council,  twioe  made  an 
effort  to  repudiate  the  contract,  but  were  not 
■nstained  by  the  requisite  popular  vote  on 
•obmisaton  of  the  question  to  the  people; 
that  tbe  company  in  good  faith  endeavored 
to  adJQst  the  differences  by  offer  to  arbi. 
trate,  and  tbe  city  declined  the  offer;  and 
that  Anally  the  city  accepted  the  existing 
conditions,  and  concluded  a  aupplemental 
agreement  by  which  the  company  was  given 
*  an  opportunity  to  test  its  ability  to  carry 
0  out  the  requirEments  of  the  contract;  that 
■  the  company  failed  in  this,  and  that  in  1902 
both  the  council  and  the  people  det«rmined 
to  no  longer  depend  upon  the  water  oom- 
pany. 

"That  the  water  company  has  at  no  time 
complied  with  9  3,  requiring  a  reservoir  of 
126  million  gallons  available  supply,  and 
from  1884  It  hae  failed  to  comply  with  tbe 
requirement*  of  |  12  as  to  tbe  eonetructlon 
and  maintenance  of  tbe  reservoir. 

"That  paragraph  11  as  to  filtration  has 
not  been  complied  with  on  the  part  of  the 
eompany. 

"That  the  eompany  has  failed  to  comply 
with  S  S  of  the  contract  as  to  distribution 
In  not  connecting  together  the  ends  of  its 
system,  and  placing  mains  sufficiantly  Urge 
to  at  all  times  give  full  supply  of  water, 

"With  reference  to  the  supply  of  water, 
I  have  fonnd  that  the  company  has  failed 
to  oomply  with  SS  1  and  10,  in  that  sut- 
Scient  supply  of  wholesome,  constant,  and 
ample  water  baa  not  and  cannot  be  fur- 
Biebed  from  the  source  of  supply  as  select- 
ed, nor  ia  the  same  sufficient  to  meet  the 


wants  of  tbe  elty  and  private  consumers  for 
present  and  future  requirements. 

"I  have  found  that  the  company  has  not 
eomplied  with  g  4  as  to  supply  main. 

"That  as  to  pressure  from  18S3  to  I90J!, 
the  pressure  was  variable  and  uncertain; 
that  the  gravity  plan  could  not  sustain  it 
to  the  requirements  of  the  contract,  and 
that  the  stand  pipe  and  pumping  devices- 
adopted  to  assist  it,  while  practically  bene-- 
flcial,  were  not  at  all  times  satiBfactorj';- 
that  the  company  has  not  met  the  require' 
ments  of  9  27  in  maintaining  pressure  at  9Z 
pounds,  nor  supplemental  contract  require- 
ment of  40  pounds,  and  that  in  fires  ef  any 
magnitude  the  pressure  and  water  s«pply 
Is  insufficient,  and  that  tbe  supply  Is  not  am' 
pie  for  flre  protection,  as  required  by  S  V, 
and  that  the  receiver,  by  improvement  of 
the  pumping  station,  has  greatly  bettered  „ 
conditions.  § 

*  "With  reference  to  the  wbolesomeness  of  * 
tbe  water,  as  required  by  %  10, 1  have  fonud 
that  the  reservoir  vrater,  when  available,  la, 
under  normal  conditions,  a  wholesome  wat- 
er, but  when  tbe  water  is  low  it  is  not 
wholesome;  that  prior  to  July,  1902,  the 
water  furnished  by  tbe  company  was,  with 
few  exceptions,  within  the  requirements  of 
the  contract,  and  in  these  exceptions  the 
city  has  not  availed  itself  of  the  provisions 
of  9  13  of  the  contract  to  correct  impurities; 
that  since  July,  1902,  the  eompany  has  not 
furnished  a  constant  supply  of  wholesomfr 
water,  nor  bos  the  receiver  been  able  to  d» 
•o;  that  tbe  Chattahoochee  river  cannot  be- 
relled  on  as  a  constant  source  of  snppfy  for 
wholesome  water,  but  only  so  when,  on  m 
normal  flow  of  the  river,  water  Is  talMB 
from  points  above  all  possibility  of  oon- 
taminatiott,  and  properly  filtered. 

"That  the  oompany  has  not  been-  afate,  for 
want  of  available  funds,  to  maintain  and 
improve  its  system  as  tbe  growth  of  the 
eity  demanded,  and  that  extendona  since 
1891  have,  from  time  to  time,  been,  with 
the  exception  of  a  small  amount,  p^d  for 
by  a  necessary  increase  of  a  bonded  Indebt- 
edness originally  out  of  all  proportion  to 
ttie  earning  capacity  of  the  system,  and 
constantly  growing  further  beyond  the  abil- 
ity of  the  system  to  maintain;  that  tbe  sys- 
tem haa  not  been  reinforced  and:  strength- 
ened as  its  needs  require,  and  that  th» 
owners  of  the  bonds  of  the  oompony  itiiog- 
nized  this  fact. 

"That  the  actual  amount  expended  I^  the- 
receiver  to  January,  1904,  on  betterments^ 
is  «42,220.8S.'' 

To  the  findings  of  fact  the  eomplainant 
excepted. 

Upon  a  final  hearing,  the  eonrt,  while  not 
fully  ngreeing  with  the  master  as  to  the  at- 
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faet  of  th»  origbift]  KcoeptanM  of  tb«  worki 
u  oomtnieted,  mi  m  to  the  effect  of  nib- 
•equent  Bcceptuoe  of  BuUrgaments,  repaln, 
And  improTemeut*  mkde  by  the  etaap*ay, 
from  time  to  time,  to  meet  oomplainte  ai 
^  to  qoantitj  utd  quality  of  water,  ooncurred 

Jfullj  in  the  maatar's  report  that  the  eom- 
pany  had  not'eomplied  with  its  obligation 
to  conBtmet  and  maintain  adequate  meani 
for  continuously  furniahiug  an  ample  and 
wholeaome  supply  of  water  for  public  and 
domeatic  purposes.  Among  other  tilings, 
upon  thia  vlbLl  aspect  of  the  case.  Judge 
Newman  said : 

"In  my  judgment,  the  facta  in  evidence 
ware  aufflcient  to  justify  the  master  tn  find- 
ing that  there  waa  a  failure  on  the  part 
of  the  company  to  fumiah  an  abundant  sup- 
ply of  pure  and  wboleiome  water,  aa  pro- 
Tided  in  the  contract,  and  finding  the  com- 
pany at  fault  in  this  respect.  It  is  a  seri- 
ous matter  to  undertake  to  supply  the  in- 
habitanto  of  a  city  with  an  ample  supply 
of  good  and  wholesome  water,  and  persons 
BUtoring  into  a  contract  to  do  this  necea- 
aarily  must  do  so  with  an  understanding 
of  the  important  oharacter  of  the  under- 
taking. This  is  particularly  true  of  a  grow- 
ing oity.  Taking  this  whole  record  to- 
gether, and  considering  all  the  evidence, 
the  master,  as  has  been  stated,  was  justified 
in  reaching  the  conclusion  that  there  waa  a 
failure  to  comply  with  the  contract  in  this 
TMpect."     [lei  Fed.  147.] 

Although  there  waa  a  concensus  of  find- 
ing by  master  and  court  that  there  wsa  an 
obligation  upon  the  water  works  eompany 
to  furnish  an  adequate  and  continuous  sup- 
ply of  pun  water,  and  that  the  waterworks 
company  had  therefore  broken  this  vitol 
part  of  Ito  agreement,  yet  the  court  ruled 
that  the  city  should  be  denied  rescission 
under  its  cross  bill,  and  afflrmatlTSly  re- 
strained from  establishing  ita  own  system, 
unless  it  "ebould  do  equity  to  the  bond- 
holders," by  whose  money  the  plant  had 
been  constructed,  by  purchaaing  "so  much 
of  the  waterworks  plant  as  may  be  here- 
after determined,  at  a  fair  valuation,  as 
a  condition  of  and  before  entering  a  decree 
in  its  favor  finally  denying  an  injunction  in 
the  case  against  the  iaauance  by  the  city 
of  its  waterworks  bonds."  Time  was  given 
I.  the  city  to  determine  wbether  it  would  ac- 
g  eept  the  conditions  imposed  by  purchasing 
•  at  a  fair  valuation*  such  parte  of  the  sys- 
tem aa  the  oourt  should  determine  were 
naable  by  the  city,  at  a  price  to  be  fixed 
by  a  subsequent  decree.  The  city  declining 
to  assent  to  such  a  oondition,  an  injunc- 
tion waa  granted  permanently  restraining 
the  city  from  the  construction  of  ite  own 
plant,  and  dismissing  the  cross  bill,  and 
taxing  all  of  the  costs  to  the  01(7. 


Pretermitting  any  oplnloa  aa  to  whether 
the  oontraot  for  rental  of  hydrante  for  • 
term  of  thirty  years  oonstituted  an  aggre- 
gate IndebtAdneas  prohibited  by  the  Consti- 
tution of  the  state  of  Georgia,  as  well  M 
the  question  of  the  power  of  the  oity  to 
obligate  itself  by  a  oontraot  excluding  it 
from  constructing  and  operating  ita  own 
waterworks,  and  assuming,  for  the  purpose! 
of  this  case,  that  the  contract  between  the 
city  and  the  waterworks  company  was  per- 
fectly valjd,  we  come  at  once  to  the  ques- 
tion of  whether  the  court  below  was  right 
in  denying  relief  under  the  cross  bill,  and 
in  granting  the  relief  prayed  by  the  original 
bill,  because  the  city  declined  to  purehase  at 
a  price  fixed  by  the  court  or  by  arbitration 
the  usable  parte  of  the  waterworks  system. 

The  primary  and  vital  obligation  of  the 
company  waa  to  furnish  an  adequate  and 
constant  supply  of  water  for  both  pnblio 
and  private  use,  which  should  be  pure  and 
wholesome.  By  the  first  and  aeeond  elanaet 
of  the  contract  the  company  obligated  itself 
to  provide  "all  the  real  estete,  righte  of 
way,  water  rights,  and  water  that  shall  be 
found  requisite  for  the  sucooasful  prosecu- 
tion and  operation  of  the  waterworks,"  and 
to  supply  "dams  and  embankmente  of  ample 
size  and  strength,  good  and  durable  quali^, 
that  may  be  required  for  the  works."  By 
the  third  clause  it  bound  itself  to  oonstruet 
"a  storage  reservoir  having  an  sTsllable 
capacity  for  the  storage  and  supply  of  not 
less  than  120  million  gallons."  This,  in 
passing,  we  may  obeerve,  waa  never  done,  « 
and  the  insufficiency  of  the  raserroir  eapae-  |g 
ity  waa  one  of  the*factors  in  the  subsequent  * 
failure  to  furnish  at  all  times  an  adequate 
supply  of  water.  By  the  tmth  clause  of 
the  contract  it  waa  provided  that  "the 
source  of  water  supply  shall  be  determined 
by  Thoa.  B.  White  (who  assigned  to  the 
ColumbuB  Walar  Works  Company ) ,  he 
guaranteeing,  however,  that  the  supply  <rf 
water,  both  in  qnality  and  amount,  shall  be 
wholesome  eonatant,  and  amply  nlBeient 
to  meet  the  wante  of  the  city  and  private 
oonsumers  for  future  and  present  raqnlre- 
menta."  The  eleventh  and  twelfth  clauses 
related  to  the  oonatructiou  and  maintenance 
of  a  filter,  and  to  the  maintenance  of  whole- 
some conditions  at  the  storage  reservoir. 

The  single  object  of  the  agrewnent  waa  ta 
obtein  a  oonstant  and  adequate  supply  of 
wholesome  water.  This  was  guaranteed  In 
express  terms,  to  say  nothing  of  the  neeea- 
sary  implication  from  the  character  of  the 
eontract.  This  guaranty  was  a  eoDtlnning 
one,  and  dominated  every  other  detail  of 
the  agreement.  The  company  selected  Its 
own  source  of  supply,  and  was  under  the 
highest  obligaticm  to  oontinnously  fnniiab 
an  ample  supply  foi  all  pnrposea  of  w*tw 
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which  shonld  b«  -wholesome;  thjit  ii,  dean, 
pure,  uid  fit  for  domeetlc  use.  This  mpply 
was  to  be  sdequete  not  onlj  for  the  ile- 
Duutdt  of  the  present,  but  ample  to  m«et  the 
demands  of  the  future. 

No  higher  police  duty  rests  upon  munle- 
ipal  authority  than  that  of  furniBbing  an 
•inpk  supply  of  pure  and  wholesome  water 
for  public  and  domeatie  uses.  The  preserva- 
tion of  the  health  of  the  community  is  best 
obtained  by  the  discharge  of  this  duty,  to 
■ay  nothing  of  the  preservation  of  property 
from  fire,  so  constant  an  attendant  upon 
crowded  conditions  of  munieipal  life.  If 
a  municipality  elect  to  contract  with  an- 
other for  the  diacharge  of  this  function,  it 
is  under  the  greatest  obligation  to  require 
that  the  contractor  shall  engage  to  con- 
struct and  maintain  adequate  means  and 
g,  furnish  an  adequate  supply,  in  quality  and 
g  quantity,  to  at  all  times  meet  the  publie 
•  necessity.  So,  too,  the  contractor  must  sat- 
isfy himself  as  to  the  sufficiency  and  qualify 
at  the  source  of  supply,  and  maintain  ade- 
quate storage  and  distributing  instrumental- 
ities to  meet  conditions.  That  his  source  of 
supply  is  at  times  adequate  and  wholesome 
is  not  enough.  The  wants  of  the  publie 
must,  under  all  conditions,  be  supplied. 
We  do  not  take  account  of  temporary  and 
nnuBual  conditions  which  cannot  be  reason- 
ably foreseen.  But  that  which  can  be  and 
should  be  foreseen  must  be  taken  into  ae- 
eount  ^  a  private  eontraetor  who  under- 
take* BO  vital  a  function  as  that  of  (apply- 
ing water  to  a  growing  eommnnlty. 

Tha  continuing  character  of  Uis  obliga- 
tion to  furnish  an  adequate  supply  of 
wholesome  water,  as  we  have  before  sug- 
gested, is  not  met  by  showing  that  such  a 
■npply  has  been  fuinished  at  times,  nor  is 
the  nonperformance  of  the  agreement  ex- 
Bused  by  the  occurrence  of  conditions  which 
are  likely  to  occur  in  a  climate  of  long,  dry 
summers.  Nor  is  such  a  contract  fulfilled 
by  showing  that,  at  the  time  of  completion 
of  the  works,  the  company  was  sbla  to  carry 
out  the  contract.  Ability  to  carry  out  the 
agreeinent  must  be  maintained.  From  time 
to  time  during  the  operation  of  the  works, 
specific  complainte  nere  made  by  the  ci 
eonsequence  of  the  failure  of  the  water 
pany  to  furnish  an  adequate  supply  of 
water,  or  on  account  of  tbe  quality  of  the 
water  or  insufficient  pressure.  These  com- 
plainte generally  resulted  in  an  effort  to 
ramedy  the  matter,  and  more  than  one 
idianga  and  improvement  made  seemed  te 
prodne«  good  results,  leading  the  municipal- 
ity to  accept  for  the  time  the  repair,  or  en- 
laigementi  or  ebange  as  meeting  the  neeea- 
sitie*  id  tha  particular  esigeney,  and  giv- 
ing promiaea  of  ability  to  earry  out  tlu 


contract  lo  consequence  of  aneh  efforts  to 
improve  the  service  in  quantity  and  qual- 
ity of  water  supplied,  the  electorate  of  the 
municipality  twice  voted  against  a  bond  is-  « 
sue  to  construct  a  municipal  plant,  mani-  |g 
testing  thereby* a  willingness  that  further* 
opportunity  should  be  given  the  company  to 
show  ito  ability  to  bring  Ite  plant  up  to  the 
requiremente  of  the  contract.  Indeed,  the 
attitude  of  the  city  and  ite  people  toward 
the  water  company,  as  shown  by  the  record, 
seems  to  have  been  forbearing  and  generous. 
This  acceptance  of  improved  conditions  re- 
sulting from  complainte  has  been  relied  up- 
on as  estopping  the  city.  But  no  such  re- 
sult may  rightfully  follow,  unless  such  im- 
proved conditions  resulted  in  the  mainte- 
nance thereafter  of  a  continuous,  adequate 
supply  of  wholesome  water.  This  was  not 
the  case.  Want  of  capitel  may  have  been 
the  cause  for  adoption  by  tbe  company  of 
eipediente  to  meet  a  particular  exigency 
which  were  inadequate  to  permanently  over- 
come a  radically  insufficient  source  of  sup- 
ply, as  well  as  insufficient  storage  and  fil- 
tration instrumentalities.  The  relief  result- 
ing from  all  that  was  done  by  the  company 
or  ite  receiver  was  not  abiding  nor  the 
character  of  the  water  permanently  im- 
proved. That  tbe  works  were  not  able  to 
come  up  to  the  requiremente  of  the  contract, 
and  not  able  to  meet  tha  reasonable  necea- 
tities  of  the  city,  was  a  question  of  fact, 
upon  which  the  maater  and  tbe  court  ha** 
agreed.  The  contract  to  furnish  an  ada- 
quate  supply  of  water  of  good,  usable  qual- 
ity was,  as  we  have  already  said,  a  eon- 
tinuing  and  vitel  part  of  the  contract. 
Touching  a  similar  contract,  this  court,  In 
Fanners'  I.oau  A  T.  Co.  v.  Galesbnrg,  133 
U.  e.  156,  170,  33  L.  ed.  073,  370,  10  Sup. 
CL  Rep.  3ie,  321,  said: 

"Whether  or  not  tbe  water  oompauy  was 
able  to  (urnish  the  required  quantity  of 
water  every  twenty-four  hours,  and  whether 
or  not  ite  quality  as  to  purity  and  good- 
ness for  domestic  and  other  uses  was  in 
compliance  with  the  ordinance,  must  rest 
npon  facte  as  proved  to  exist  Moreover, 
the  estoppel,  so  far  as  it  did  exist  waa  not 
a  continuing  one.  The  obligation  of  tbe 
water  company  to  famish  the  quantity  and 
quality  of  water  required  by  the  contract  f* 
was  a  continuing  obligation,  and  waa  not  S 
"met  once  for  all  by  a  compliance  with  the  * 
fire  test  of  December  8,  1B83.  Tbe  right  of 
the  company  to  enjoy  the  consideration  of 
the  eontract  was  thereafter  to  depend  upon 
Ite  continuing  to  perform  it  There  was  not 
and  could  not  he  a  final  and  absolute  ae- 
ceptanoe  of  ths  waterworks  by  the  city, 
without  regard  to  a  future  oomplianca  on 
this  part  o(  the  water  company  with  the  n- 
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quimneutj  of  the  contract.  Tlie  case  was 
not  one  of  worka  eonatructed  for  the  city, 
■Jld  to  become  its  property  upon  aecept- 
knce;  end  tlie  acceptuice  related  meralj  to 
the  sufficiency  of  the  etrueturei  for  fire 
service  st  the  time." 

There  remains,  then,  the  simple  question 
■A  to  whether  the  circuit  court  was  justifled, 
npon  a  finding  thst  the  water  eompuiy  had 
not  and  was  not  able  to  do  what  it  agreed 
to  do,  in  restraining  the  city  from  meeting 
the  plain  necessities  of  the  e«N  hj  con- 
structing and  operating  its  own  plant,  be- 
cause the  city  would  not  accept  as  a  con- 
dition the  purchase  at  a  price  fixed  by  the 
oourt  of  so  much  of  the  waterworks  plant 
as  the  court  should  be  of  opinion  it  could 
use  in  its  own  system.  If,  as  is  manifestly 
the  case,  the  waterworks  oompany  has  not 
eomplied  with  its  contract  in  vital  particu- 
lars, the  city  bad  the  legal  right  to  lay,  as 
It  did  in  aubstance  lay,  "You  have  failed 
to  maintain  a  continuous  and  adequate  sup- 
ply of  water  fit  for  domestic  purposes,  as 
you  were  bound  to  do.  Public  considera- 
tions of  the  highest  obligation  require  that 
the  city  and  its  inhabitants  shall  have  a 
eontinuous  water  servioe  adequate  to  the 
preserratlon  of  the  public  health  and  the 
public  safety.  We  therefore  shall  treat  the 
eontract  as  at  an  end,  and  undertake  this 
function  by  means  of  a  municipal  plant." 

However  serious  the  result  to  the  water 
company  or  its  creditors,  the  plain  law  of 
the  case  was  with  the  city.  The  bondhold- 
ers had  neither  legal  nor  equitable  rights 
snperior  to  the  contract  between  the  city 
B  and  the  water  company.  If  the  latter  had 
•  not  complied  with  the*eontrBet  after  repeat- 
ed experlmente  and  much  indulgence  by  the 
eity,  what  is  the  equitable  foundation  for 
the  enforcement  of  a  broken  and  continuing 
obligation  by  enjoining  the  eity  from  do- 
ing what  it  had  a  plain  legal  right  to  do 
if  the  water  company  was  unable  to  carry 
ont  the  contract  upon  its  partt  Neverthe- 
less,  the  learned  judge,  after  reaching  and 
announcing  the  conclusions  already  stated 
as  to  the  facte  of  the  case,  granted  to  the 
eomplainant  the  fnll  equitable  relief  sought, 
because  the  city  declined  to  agree  to  con- 
ditions imposed.  The  court  justified  the 
Imposition  of  conditions  under  the  '"WTi™ 
that  be  who  seeks  equity  must  do  equity. 
But  this  maxim  is  one  which  applies  to  him 
who  affirmatively  seeks  equitable  relief. 

The  complainant  had,  beyond  serious 
doubt,  failed  to  make  a  case  entitling  it  to 
relief.  But  the  court  In  substance  said  to 
the  city  that  unless  the  eity  would  agree 
to  mitigate  the  injury  and  loss  which  must 
oome  to  the  creditors  of  the  defaulting  com- 
pany by  buying  so  much  of  the  company's 


plant  as  the  court  should  think  adapted  to 
use  in  the  plant  to  be  constructed  by  the 
city,  that  a  decree  should  go  for  the  com- 
plainant, although  it  had  failed  to  make  a 
case  entitling  it  to  the  enforcement  of  tlie 
contract  between  the  company  and  the  elty^ 

Manifestly  the  maxim  cannot  vast  In  tb* 
chancellor  the  power  which  has  been  exer- 
cised. It  ia  true  that  the  city  by  a  cross 
bill  asked  to  have  the  contract  declared  at 
an  end  for  nonperformance.  But  this  waa 
defensive  relief.  If  the  eomplainant  had 
shown  a  valid  contract  which  was  impaired 
by  the  legislation  providing  for  a  construo- 
tion  of  rival  waterworks,  it  waa  clearly  en- 
titled to  a  decree  enjoining  the  eity  from 
proceeding  with  the  construction  of  a  munic- 
ipal system.  In  that  event  the  cross  bill 
would  be  dismissed  as  a  necessary  result  of 
such  decree  upon  the  original  bilL  But  If 
complainant  failed  to  show  a  stete  of  facta 
which  entitled  it  to  restrain  the  dty  from 
doing  anything  in  impairment  of  tlie  eon- 
tract  between  it  and  the  mortgagor  mttf 
company,  the  only  logical  result  waa  a  de- 
cree dismissing  the  original  bill  because  tbt- 
city  had  not  kept  its  contract,  and  a  decre» 
under  the  cross  bill,  declaring  the  contrael 
abrogated  rightfully  by  the  city  as  a  «0UM- 
quence  of  its  breach  in  vital  particulars. 

A  consideration  of  the  consequence  ta 
creditors  of  the  contracting  company  is  not. 
an  answer  to  the  legal  rights  of  tiia  cl^. 
Considerations  of  hardship  cannot  prevail 
to  set  up  and  enforce  a  broken  agreement^ 
which  in  law  resulte  in  giving  to  the  oppo- 
site party  a  right  to  treat  the  agreement  aa. 
ended.  Hamilton  Gaslight  ft  Coke  Co.  t. 
Hamilton,  140  U.  S.  268,  30  L.  ed.  S63,  IS- 
Sup.  Ct  Rep.  90;  Atty.  Gen.  r.  Birming- 
ham, 4  Kay  ft  J.  fi39 ;  Kneeland  v.  American. 
Loan  ft  T.  Co.  136  U.  S.  89,  34  L.  ed.  370^ 
10  Sup.  Ct.  Rep.  SGO.  In  the  case  of  Atty. 
Gen.  v.  Birmingham,  the  vice  chancellor 
said  I  "I  am  not  sitting  here  as  a  commit- 
tee of  public  safety,  armed  with  arbitrat; 
power  to  prevent  what  it  1*  said  will  be  ft. 
great  Injury  not  to  Birmingham  only,  bnt 
to  the  whole  of  England;  that  Is  not  mj 
function." 

The  city  should  be  left  Its  freedom  of 
contract  In  respect  to  buying  such  parts  of 
the  company's  plant  as  it  can  profitably  use. 

The  remedy  by  an  action  for  damages  wa«. 
wholly  inadequate  to  the  dty.  The  eitj: 
had  a  right  to  treat  the  contract  as  termi- 
nated, and  to  InToke  the  aid  of  a  court  ot 
equity  to  enforce  ito  rwdsslon.  133  U,  B. 
166,  179. 

Reverse  the  decree  and  remand,  witb  dt 
rection  to  dismiss  the  bill  and  grant  tte. 
relief  as  prayed  In  the  erosi  bilL 

Berersed. 


dn.Google 


UIO. 

(tU  D.  B.  Ol.) 

JB8SIX  E.  THOUFSON,  PUT.  in  En, 


CHAKLBS  N.  THOMPSON. 

HuBBAifD  AHD   WiTK  (I   206*)  —  AcnoHO 
BrrwBxn— Abb  ADLT . 

The  common-Uir  relation  betwe«n  hua- 
buid  and  wife  wu  not  m  far  modified  u 
to  give  the  wife  a  right  of  action  to  recover 
damages  from  her  huBband  (or  an  uiault 
and  battery  committed  bj  him  upon  her 
perion,  bf  D.  C.  Code,  t  11^5,  authorising 
married  women  "to  sue  eeparatelj  for  the 
recovery,  tecurity,  or  protection  of  their 
property,  and  for  torta  committed  againat 
tbam,  aa  fully  and  freely  aa  it  they  were 
unmarried." 


THOMPSON   T.    THOMPSON. 
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IN  ERROR  to  the  Court  of  A^ieala  of  the 
Diatriot  of  Columbia  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  Diatrict,  diamiuing  an 
aeUon  brought  by  a  wife  against  tier  hui- 
band,  to  raoovar  damagea  for  an  aaaault 
and  battery.    Affirmed. 

See  caae  below,  81  App.  D.  G.  657,  — 
1l1LA.|N.8.)  — ,  14  A.  ft  B.  Ann.  Caa.  87*. 

The  facta  are  stated  in  the  opinion. 

Mr.  WUllam  H.  Lewin  for  plaintiff  in 

Meura.  A.  K.  Ii.  lieckle,  Oroed  M.  Ful- 
ton, Josepb  W.  Cox,  and  John  A.  Krata, 
«  Jr.,  for  defendant  in  error. 

*  Mr.  Justice  Day  delivered  the  opinion 
«f  the  court; 

Thia  caae  preaenta  a  aingla  qneation, 
which  ia  involved  in  the  conatruction  of  the 
■tatutea  governing  the  District  of  Columbia. 
That  question  ia.  Under  that  statute  may  a 
wife  bring  an  action  to  recover  damagea  for 
an  aaaault  and  battery  upon  her  peraon  by 
the  buabandl 

The  declaration  of  the  plaintiff  Is  In  the 
ordinary  form,  and  in  seven  counts  ehargea 
divera  assaulta  upon  her  peraon  by  her  bus- 
band,  the  defendant,  for  whioli  the  wife 
aeeica  to  recover  damagea  in  the  sum  of  (70, 
000.  An  issue  of  law  being  made  by  demnr- 
rer  to  tbe  defendant's  pleas,  the  supreme 
eouit  of  tbe  District  of  Columbia  held  that 
aoch  action  would  not  lie  nndsr  the  statute. 
Upon  writ  of  error  to  the  court  of  appeals 
of  the  District  of  Columbia,  the  Judgment 
of  the  supreme  court  was  alflrmed.  11  App. 
D.  a  657,  — l4£.A.(N.S.}— ,  14  A.  &  E. 
Ann.  Caa.  870. 

At  the  common  law  the  husband  and  wife 
were  regarded  as  one, — tbe  legal  existence 
of  the  wife  during  eoverture  being  merged 


Jiat  of  the  htubandi  and,  gweiaHy  ^ 
speaking,  the  wife  waa  inoapable  of  maldng  h 
contracts,  of*aequlring  property  or  dispoa-  ? 
ing  of  tbe  aame  without  her  husband's  oon- 
•ent.  They  could  not  enter  into  oontracti 
with  each  other,  nor  were  they  liable  for 
torts  committed  by  one  againat  the  other. 
In  pursuance  of  a  more  liberal  policy  in 
favor  of  the  wife,  statutes  have  been  passed 
In  many  of  the  states  looking  to  the  relief 
of  a  married  woman  from  the  diaabilitiea 
imposed  upon  her  as  a  feme  oooerl  by  the 
common  law.  Under  these  laws  she  has  been 
empowered  to  control  and  dispose  of  her 
own  property  free  from  the  constraint  of 
the  husband,  in  many  instances  to  carry  on 
trade  and  business,  and  to  deal  with  third 
persons  aa  though  she  were  a  single  woman. 
The  wife  has  further  been  enabled  by  the 
passage  of  such  atatntea  to  aue  for  trespaaa 
upon  her  rights  in  property,  and  to  protect 
the  security  of  her  person  against  tiw 
wrong*  and  assaults  of  other. 

It  is  unnecesaary  to  review  these  stat- 
utes in  detail.  Their  obvious  purpose  is,  in 
some  respects,  to  treat  the  wife  aa  a  fern* 
(□Is,  and  to  a  large  extent  to  alter  the  wnn- 
mon-law  theory  of  tbe  unity  of  husband  and 
wife.  These  statutes,  passed  in  pursuaaea 
of  the  general  policy  of  emaneipation  of  tbe 
wife  from  the  huaband'a  control,  differ  in 
terma,  and  are  to  be  construed  with  a  view 
to  effectuate  the  legislative  purpose  whiab 
led  to  their  enactment. 

It  is  insisted  that  the  Code  of  the  Diatriet 
of  Columbia  has  gone  so  far  in  the  direo- 
tion  of  modifying  the  eomnion-law  relation 
of  husband  and  wife  as  to  give  to  her  an 
aetion  againat  him  for  torts  eommitted  lij 
him  upon  her  person  or  property.  The  an- 
swer to  thia  contention  dependa  upon  a  eon* 
struction  of  g  1156  of  the  District  of  Colnm> 
bU  Cods.  [31  SUL  at  L.  1374,  ohap.  854.] 
That  section  provides: 

"See.  1166.  Power  of  wife  to  trade  and 
to  sue  and  be  sued. — Married  women  shall 
have  powsr  to  engage  in  any  buaineaa,  and 
to  oontract,  whether  engaged  in  buaineaa  or  « 
not,  and  to  sue  separately  upon  their  oon*  g 
tracts,  and  also 'to  sue  separately  for  the* 
recovery,  security,  or  protection  of  their 
property,  and  for  torta  committed  against 
them,  as  fully  and  freely  as  if  they  weia 
unmarried;  contracts  may  also  be  made  with 
them,  and  they  may  also  be  sued  aaparat«^ 
upon  their  contracta,  whether  made  before 
or  during  marriage,  and  for  wrongs  Inde- 
pendent of  contract,  eonunitted  by  them  be- 
fore or  during  their  marriage,  aa  fnUy  ai 
If  they  were  unmarried;  and  upon  Judg- 
menU  recovered  against  them  axeentiOB 
may  be  issued  aa  if  they  were  unmarried; 
nor  shall  any  husband  be  liabls  upon  any 
oontraot  made  by  his  wife  in  her  own  name 


■VoT  other  cases  see  si 
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tmd  TXpon  Ii«r  own  naponBibllitj,  nor  for 
any  tort  eominitted  Mpsratfll)'  b;'  her  oat 
of  his  presenoe,  without  his  participation  or 
unction :  Provided,  That  no  married  wom- 
an shall  have  power  to  make  anj  contract 
aa  surety  or  guarantor,  or  aa  acoommoda- 
tioD  drawer,  acceptor,  maker,  or  indoreer." 
In  coUBtming  a  atatuta  the  courts  are 
to  have  in  mind  the  old  law  uid  the  change 
Intended  to  be  effected  b;  the  passage  of 
the  new.  Reading  this  section,  it  la  ap- 
parent that  its  purposes,  among  others,  were 
to  enable  a  married  woman  to  engage  in 
business  and  to  make  contracts  free  from 
the  intervention  or  control  of  the  husband, 
and  to  maintain  actions  separately  for  the 
rMovery,  security,  and  protection  of  her 
property.  At  the  common  law,  with  certain 
exceptions,  not  neceasary  to  notice  in  this 
eonnaetion,  the  wife  could  not  maint^n  an 
action  at  lav  except  she  be  joined  by  her 
husband.  Barber  v.  Barber,  21  How.  S82, 
580,  le  L.  ed.  230,  228.  For  injuries  suf- 
fered by  the  wife  in  her  parson  or  property, 
•nch  aa  would  give  rise  to  a  cause  of  ac- 
tion in  favor  of  a  /erne  lole,  a  suit  could  be 
instituted  only  in  the  joint  name  of  her- 
nlt  and  husband.  1  Cooley,  Torta,  3d  ed. 
472,  and  cases  cited  in  the  note. 

By  this  District  of  Columbia  statute  the 
eommon  law  was  changed,  and.  In  view  of 
the  additional  rights  confered  upon  married 
women  in  g  11G5  and  other  sections  of  the 
Code,  she  is  given  the  right  to  sue  separate- 
ly for  redress  of  wrongs  concerning  the 
same.  That  this  was  the  purpose  of  the 
statute,  when  attention  is  given  to  the  very 
question  under  consideration,  is  apparent 
.  from  the  conaideration  of  its  terms.  Mar- 
H  Tied  women  are  authorized  to  sue  separate- 
•  ly  for*"the  recovery,  security,  or  protection 
<rf  their  property,  and  for  torts  committed 
against  them  aa  fully  and  freely  as  if  they 
were  unmarried."  That  la,  the  limitation 
upon  her  right  of  action  imposed  in  the  re- 
quirement of  the  common  law  that  the  hus- 
band should  join  her  was  removed  by  the 
Statute,  and  ahe  waa  permitted  to  rec 
separately  for  such  torts,  as  freely  s 
sha  were  still  onmarried.  The  statute 
not  intended  to  give  a  right  of  action  aa 
against  the  husband,  but  to  allow  the  wife, 
In  her  own  name,  to  maintain  actions  of 
tort  which,  at  eommon  law,  must  be  brought 
in  the  joint  names  of  herself  and  hnnband. 
This  construction  we  think  is  obvioua 
from  a  reading  of  the  atatute  in  the  light 
of  the  purpose  sought  to  be  accomplished. 
It  gives  a  reaaonahle  effect  to  the  terma 
used,  and  accomplishes,  as  we  believe,  the 
legislative  intent,  which  is  the  primary  ob- 
ject of  all  construction  of  atatutea. 

It  is  suggested  that  the  liberal  eonstme- 
tion  insisted  for  in  behalf  of  the  plaintiff 


In  error  in  this  case  might  well  ba  given,  ut 
view  of  the  legislative  intent  to  provide 
remediea  tor  grievous  wrongs  to  the  wife; 
and  an  inatance  ia  suggested  In  the  wrong 
to  a  wife  rendered  unable  to  follow  the  avo- 
cation of  a  seamstress  by  a  cruel  assault 
which  might  destroy  the  use  of  hand  or 
arm;  and  the  justice  is  suggested  of  giving 
remedy  to  an  artist  who  might  be  maimed 
and  suffer  great  pecuniary  damagea  as  the 
result  of  injuries  inflicted  by  a  brutal  bus- 

Apart  from  the  oonsideratlon  that  tha 
perpetration  of  such  atrocious  wrongs  af- 
fords adequate  grounds  for  relief  under  the 
statutes  of  divorce  and  alimony,  this  oon- 
struetion  would,  at  the  same  time,  open  tha  ^ 
doors  of  the  courts  to  aocmsations  of  all  aorta  g 
spouse  against  the  other,  and  bring  • 
into  public  notice  complaints  for  assault, 
slander,  and  libel,  and  alleged  injuriea  ta 
property  of  the  one  or  the  other,  by  hus- 
band against  wife,  or  wife  against  hua- 
band.  Whether  tha  exercise  of  such  juris- 
diction would  be  promotive  of  the  public 
welfare  and  domestic  harmony  is  at  least 
a  debatable  question.  The  possible  evils  of 
such  legislation  might  well  make  tha  law- 
making power  hesitate  to  enact  it.  Bnl 
these  and  kindred  conaiderations  are  ad- 
dressed to  the  legislative,  not  the  judieial, 
branch  of  the  government.  In  eases  liki 
the  present,  interpretation  of  the  law  is  tha 

ily  function  of  the  courts. 

An  examination  of  this  class  of  legialoi- 
tion  will  show  that  it  has  gone  moiih  fur- 
ther in  the  direction  of  giving  rights  to  tha 
wife  in  the  management  and  control  of  her 
separate  property  than  it  has  in  giving 
rights  of  action  directly  against  the  hus- 
band. In  no  act  called  to  our  attention  ho* 
the  right  of  the  wife  been  carried  to  the  ex- 
tent of  opening  the  courts  to  complaints 
of  the  character  of  the  one  hers  involved. 

It  must  be  presumed  that  the  legislators 
who  enacted  this  statute  wera  familiar  with 
the  long-established  policy  of  the  common 
law,  and  were  not  unmindful  of  the  radical 
changes  in  the  policy  of  centuries  whieh 
such  legislation  as  is  here  suggested  would 
bring  about  Conceding  It  to  be  within  tha 
power  of  the  legislature  to  make  this  altera- 
tion in  the  law,  if  it  aaw  flt  to  do  so,  never- 
theless such  radical  and  far-reaching 
changes  should  only  be  Wrought  by  language 
BO  clear  and  plain  aa  to  be  unmistakable 
evidence  of  the  legislative  intention.  Had 
it  been  the  legislative  purpose  not  only  to 
permit  the  wife  to  bring  salts  free  from 
her  hnsband's  participation  and  control, 
but  to  bring  actions  against  htm  also  for  in- 
juries to  person  or  property  as  though  thej 
were  strangera,  thus  emphasizing  and  pub- 
lishing  differences   which   otherwise   mij^ 


lofGooglc 


THOMPSON   V.   TH0UF80N. 


118 


not  be  serious,  It  would  l^ve  been  u<y  to 
lu,ve  expressed  tluit  intent  in  tenni  of  ir- 
Hiesiatible  eleamesa. 

■  *We  can  but  regard  this  CKse  as  another 
ol  nwDf  attempts  which  have  failed,  to  ob- 
tain b;  construction  radical  and  far-reach- 
ing changes  In  the  policy  of  the  common 
law,  not  declared  in  the  terms  of  the  legis- 
lation under  consideration. 

Some  of  the  cases  of  that  character  are: 
Baadfleld  t.  Bandfield,  117  Hich.  BO,  40 
UR.A.  767,  72  Am.  SL  Rep.  660,  76  N.  W. 
eB7;  Abbott  t.  Abbott,  67  Me.  304,  24  Am. 
Rep.  27:  Schultz  t.  Sebulti,  89  N.  Y.  644; 
Freethy  t.  Freethy,  42  Barb.  641 ;  Peters  t. 
Peters,  42  Iowa,  162. 

Nor  is  the  wife  left  without  remedy  for 
anch  wrongs.  She  may  resort  to  the  crimi' 
sal  courts,  which,  it  is  to  be  presumed,  will 
inflict  punishment  eommeniurate  with  the 
offense  committed.  She  may  sue  for  divorce 
or  separation  and  for  alimony.  The  court. 
In  protecting  her  rights  and  awarding  re- 
lief In  such  eases,  may  consider,  and,  so  far 
aa  possible,  redress  her  wrongs  and  protect 
ber  rights. 

She  may  reaort  to  the  chancery  court  for 
the  protection  of  her  separate  property 
rights.  21  How.  6S2,  690.  Whether  the 
wife  aJone  may  now  tning  actions  against 
the  husband  to  protect  her  separate  prop- 
arty,  such  as  are  oognisable  in  a  suit  in 
equity  when  brought  through  the  medium 
of  a  next  friend  (21  How.  supra),  is  a  ques- 
tion not  made  or  decided  in  this  case. 

We  do  not  believe  it  was  the  intention 
of  Congress,  in  the  enactment  of  the  Dis- 
trict of  Columbia  Ckide,  to  revolutionize  the 
law  governing  the  relation  of  husband  and 
wife  as  between  themselves.  We  think  the 
construction  we  have  given  the  statute  is 
in  harmony  with  Its  language,  and  is  the 
only  one  consistent  with  its  purpose. 

The  judgment  of  the  Court  of  Appeals  of 
the  EHstrict  of  Columbia  will  be  affirmed. 

Ur.   Justice   Harlan,    dissenting: 
^     This  is  an  action  by  a  wife  against  her 
9  husband  to  recover  damages  for  assault  and 
*  battery.      The    declaration'contains    seven 
counts.     The  first,  second,  and  third  charge 
sssault  by  the  husband  upon   the  wife  on 
three  several  days.     The  remaining  counts 
charge  assaults  by  him  upon  her  on  differ- 
ent  days   named, — she   being   at   the   time 
pregnant,  aa  the  husband  then  well  knew. 

The  defendant  flied  two  pleas, — the  first 
that  be  was  not  guilty,  the  second  that,  at 
the  time  of  the  causes  of  action  mentioned, 
the  plaintiff  and  defendant  were  husband 
and  wife,  and  living  together  as  such. 

The  plaintiff  demurred  to  the  second  plea, 
and    the    demurrer    was    overruled.      Bhs 
31  B.  0^-8. 


stood  by  the  demurrer,  and  the  action  was 
dismissed. 

The  action  Is  based  upon  93  IISI  and  11S5 
of  the  Code  of  the  District  [31  Stat,  at  L. 
1373, 1374,  chap.  BS4],  which  are  as  follows: 

"Sec.  1161.  All  the  property,  real,  per- 
sonal, and  mixed,  belonging  to  a  woman  at 
the  time  of  her  marriage,  and  all  such  prop- 
erty which  she  may  acquire  or  receive  after 
her  marriage  from  any  person  whomsoever, 
by  purchase,  gift,  grsjit,  derise,  bequest, 
descent,  in  the  course  of  distribution,  by 
her  own  skill,  labor,  or  personal  exertions, 
or  ss  proceeds  of  a  judgment  at  law  or  de- 
cree in  equity,  or  in  any  other  msnner, 
shall  In  her  own  property  at  abtolutely  as 
if  (Iks  fD«re  wnmammf,  and  shall  be  pro- 
tected from  the  debts  of  the  husband,  and 
shall  not  in  any  way  be  liable  for  the  pay- 
ment thereof:  Provided,  That  no  acquisi- 
tion of  property  passing  to  the  wife  from 
the  husband  after  coverture  shall  be  valid 
if  the  same  has  been  made  or  granted  to  her 
in  prejudice  of  the  rights  of  his  subsisting 
creditors." 

"Sec.  1166.  Married  women  shall  have 
power  to  engage  in  any  business,  and  to 
contract,  whether  engaged  In  business  or 
not,  and  to  sue  separately  upon  thsir  con- 
tracts, and  aUo  to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  and  tor  torts  committed  against  ^ 
them,  0*  fully  and  freely  as  if  Ihey  u«rs  g 
unmarried/  contracts  may'also  be  made* 
with  them,  and  they  may  also  be  sued  sep- 
arately upon  their  contracts,  whether  made 
Ijefore  or  during  marriage,  and  for  wrongs 
independent  of  contract,  committed  by  them 
before  or  during  their  marriage,  as  fully 
as  if  they  were  unmarried;  and  upon  judg- 
ments recovered  against  them  execution 
may  be  issued  as  if  they  were  unmarried; 
nor  shall  any  husband  be  liable  upon  any 
contract  made  by  bis  wife  in  ber  own  nsme 
and  upon  her  own  responsibility,  nor  for 
any  tort  committed  separately  by  her  out 
of  bia  presence  without  bis  participation 
or  sanctiMi:  Provided,  Tliat  no  married 
woman  shall  have  power  to  make  any  eon- 
tract  as  surety  or  as  guarantor,  or  as  ao- 
commodatloa  drawer,  acceptor,  maker,  or 
indorser." 

The  court  below  held  that  these  provi- 
sions did  not  authorise  an  action  for  tort 
committed  by  the  husband  against  the  wife. 

In  my  opinion  these  statutory  provisions, 
properly  construed,  embrace  such  a  case  as 
the  present  one.  If  the  words  used  by  Con- 
gress lead  to  such  a  result,  and  if,  as  sug- 
gested, that  result  be  nn  desirable  on 
grounds  of  public  policy,  it  is  not  within 
the  functions  of  the  court  to  ward  off  the 
dangers  feared  or  the  evils  threatened  sim- 
ply by  a  judicial  oonstmction  that  will  do- 
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fMt  tlw  plainlf-wcpreaMd  will  of  the  l^fis- 
l«tlv*  depHtment.  With  the  mere  policj, 
•xpadieoef,  or  juaUee  of  legialatioii  th« 
eoarU,  in  our  tjutena  of  govemmeDt,  hs-ve 
mo  rightful  eonMTD.  Their  datf  !■  onlj  to 
declare  what  the  law  ia,  not  what,  in  their 
Jndgmsnt,  it  ought  to  be,  leaTing  the  r«- 
■poneibilit;  for  legiBlation  where  It  ezelu- 
aiTely  belong*;  that  ii,  with  the  legielative 
department,  to  long  ma  it  keeps  within  con- 
■titutional  limito.  Now,  there  it  not  here, 
u  I  think,  mnj  room  whaterer  for  mere 
•oiutruetion,  k>  explicit  ara  the  worda  of 
Congnas.  Let  oa  follow  the  eUuae*  of 
the  eUtute  la  their  order.  The  aUtute  en- 
g,  kbles  the  married  woman  to  take,  aa  her 
g  own,  property  of  anj  kind,  no  matter  how 
■  acquired  bj  her,  aa  well  aa  the  avail*  of*her 
■kill,  labor,  or  personal  exertions,  "aa  abao- 
Intelf  oa  if  «k«  w«re  unmarried,"  It  then 
eonfers  upon  married  women  the  power  to 
engage  in  toj  businesa,  no  matter  what,  and 
to  enter  into  eontracta,  whether  engaged  in 
Imaineta  or  not,  and  to  sue  separately  upon 
those  eontracta.  If  the  statute  stopped 
here,  there  would  be  ground  for  holding  that 
it  did  not  authorise  thia  suit  Bnt  the 
statute  goes  much  farther.  It  proceeds  to 
authorise  married  women  "also"  to  aue 
separately  for  the  reeorery,  aecurity,  or  pro- 
tection of  their  property;  etill  more,  thqr 
may  aue  separately  "for  forts  committed 
against  them,  as  fully  and  freely  m  if  they 
(Mre  unmarried."  No  diacrlminatioti  ia 
made,  in  either  ease,  between  the  persona 
aharged  with  committing  the  tort.  No  ez- 
eepti<»  ia  made  in  reference  to  the  hnaband, 
if  be  happens  to  be  the  party  charged  with 
trauagreasing  the  righta  oonferred  upon 
the  wife  by  tlie  statute.  In  other  words. 
Congress,  by  theae  statutory  proviaiona,  de- 
stroys the  uni^  of  the  marriage  aasooia- 
tion  aa  it  had  prcTioualy  existed.  It  makes 
a  radical  change  in  the  relations  of  man 
and  wife  aa  thoae  relationa  were  at  oonunon 
law  in  this  District  In  respeet  of  buai- 
n«sa  and  property,  tiie  married  woman  is 
given  absolute  control;  in  respect  of  the  re- 
eOTcry,  security,  and  protection  of  her  prop- 
erty, she  may  aue  separately  in  tort,  aa  it 
■he  were  unmarried;  and  in  respect  of  her- 
self, that  is,  of  her  person,  she  may  sue  sep- 
arately as  fully  and  freely  aa  if  ahe  were 
unmarried,  "for  torts  committed  against 
her."  So  the  statute  axpreaaly  reads.  But 
my  brethren  think  that,  notwithstanding 
the  destruction  by  the  statute  of  the  unity 
of  the  married  relation,  it  eould  not  have 
been  intended  to  open  the  doors  of  the 
courts  to  acnuations  of  all  sorts  by  hus- 
band  *"^    wife   againat   each   other,    and 


therefore  they  are  mored  to  add,  by  oon- 
BtruetioQ,  to  the'  provision  that  married 
women  may  "sue  separately.  ...  for 
torts  committed  againat  them,  as  fully  and  ^ 
freely  aa  If  they  were  unmarried,"  thees  g 
words:  "Provided,  however,  that'tie  wife" 
shall  not  be  entitled,  in  any  ease,  to  aue  her 
husband  separately  for  a  tort  committed 
againtt  hor  perton."  If  the  husband  vio- 
lently takes  posaeasion  of  his  wife's  proper- 
ty and  witUiolds  it  from  her,  she  may, 
under  Ihs  statute,  sue  him,  separately,  for 
its  recovery.  But  such  a  civil  action  wilt 
be  one  in  tort  If  he  injures  or  deatroya 
her  property,  she  may,  under  the  ttatute, 
sue  bim,  separately,  for  damages.  That  ac- 
tion would  alao  be  one  in  tort.  If  these 
propositions  are  disputed,  what  becomes  of 
the  worda  in  the  statute  to  the  effect  that 
she  may  "sue  separately  for  the  recovery, 
security,  and  protection"  of  her  propertyl 
But  if  they  are  oonoeded,— aa  I  think  they 
must  be, — then  Congress,  under  the  con- 
struction now  placed  by  the  court  on  the 
statute,  ii  put  la  the  anomalous  position  of 
allowing  a  married  woman  to  sue  her  hus- 
band separately,  in  tort,  for  the  recovery  of 
her  property,  but  denying  her  the  right  or 
privilege  to  sne  him  separately,  in  tort,  for 
damage*  ariaing  fr<»n  his  brutal  asaanlts 
upon  her  peraon.  I  will  not  assume  that 
Congress  intended  to  bring  about  any  such 
result  I  eannot  believe  that  it  intended 
to  permit  the  wife  to  sue  the  husband  sep- 
arately, in  tort,  for  the  recovery,  ineluding 
damages  for  the  detention,  of  her  property, 
and  at  the  same  time  deny  her  the  right  to 
sue  him,  separately,  for  a  tort  committed 
against  her  person. 

I  repeat  that  with  the  policy,  wisdom,  or 
juatlea  of  the  l^alation  in  question  thia 
court  can  have  no  rightful  eonoem.  It  must 
take  the  law  as  it  has  been  established  by 
competent  legislative  authority.  It  canno^ 
in  any  legal  aense,  make  law,  but  onfy  de- 
clare what  the  law  la,  aa  eatablished  bj 
competent  authori^. 

My  brethren  feel  constrained  to  say  that 
the    present    caae    illustrates    the    attempt^ 
often  made,  to  effect  radical  changes  in  the 
common  law  by  mere  construction.    On  the 
contrary,  ths  judgment  just  rendered  will  ^ 
have,  aa  I  think,  the  effect  to   defeat  tb*  g 
clearly  expressed  will  of'the  legislature  by* 
a  construction  of  ita  words  that  cannot  be 
reconciled  with  t^eir  ordinary  meaning. 

I  dissent  from  the  opinion  and  judgment 
of  the  cour^  and  am  authorised  to  say  that 
Mr.    Justice    Holnaea    and    Mr.    JiutlM 
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Tjoi^tk  thi  fbdebal  Coksiitotior' 

QnurnoN  or  Fedkbal  Law. 

A  mlt  to  enjoin  tb«  enforcement  of  % 
■mnicipKl  ordinance  ngulatitiK  telephone 
ntM  !■  not  one  in  which  the  Conititution 
w  Uw  of  k  aUte  ia  "cUimed"  to  violate 
the  Federal  Coiutitution,  within  the  mean- 
ing of  the  act  of  March  8,  1891  (26  Stat, 
at  L.  827,  chap.  617,  D.  S.  Comp.  StaL 
1901.  p.  549).  I  5,  sovemiog  direct  review 
in  the  Federal  Supreme  Court  of  decrees  of 
eireult  or  district  eonrte,  where  the  flret 
and  only  reference  to  the  Federal  Consti- 
tation  ia  In  the  opinion  of  the  circuit 
Jndg^  ea  final  hearing,  holding  that  the 
latea  are  conflaoatory  and  destructive  of 
the  telepboiw  eompaaj'a  righta  under  that 
ConaUtnUoii,  the  eaae  aa  made  by  the  bill 


being  that  the  ordinance  wai  paued  with' 
outluialative  authority,  and  its  furtbei 
aU^atloiia  aa  to  the  eonflBcatory  character 


•I  the  ordinance  beinr  referable  only,  if 
eMUiateney  with  its  otDer  proviaiona  ia  to 
be  obaerved,  to  the  atate  GonBtitution, 
wUeh  would  be  violated  if  such  allegationa 


Decided 
,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  Statea  for  the  Weatern  Diatriot 
of  Tennessee  to  review  a  deeres  enjoining 
the  enforoement  of  a  municipal  ordinance 
regnlatasg  telephone  ratea.  Dinntaeed  for 
want  of  joriadietion. 

The  facta  are  atated  in  the  opinion. 

Ueaare.  Ohaurles  H.  Brjaa  and  Marlon 
O.  Evana  for  appellant. 

Ueeara.  WllUam  L.  Granbery,  Luke  E. 
Wright,  aind  Eldridge  E.  Wright  for  appet- 

•    'Hr.   Jnatlee   Day   delivered   the   opinion 
of  the  eourt : 

We  are  met  at  the  threahold  of  thia  saae 
vith  a  ehallenge  of  the  appellate  juriadie- 
tiOB  of  this  court.  The  case  waa  begun 
(■  tb*  eirenit  eourt  of  the  United  Statee 
for  the  western  district  of  Tennessee  by  a 
UU  filed  by  the  Cumberland  Telephone  t 
Telegraph  Company  against  the  city  of 
Memphis,  seeking  to  enjoin  the  enforcement 
of  the  proviaiona  of  an  ordinance  of  that 
dty,  passed  September  24,  1907,  regulating 
diarge*  by  telephone  companies  In  the 
eity. 

The  bill  averrad  that  the  complainant  was 
a  corporation  organized  and  existing  under 


the  laws  of  the  state  of  Kentucky,  and  that 
the  rwpondent,  the  city  of  Memphis,  waa 
a  municipal  corporation,  created  and  exiat- 
ing  under  the  laws  of  Tenneasee.  The  juris- 
diction of  the  circuit  court,  therefore,  might 
rest  upon  diverse  dtixenship.  Concerning 
the  ordinance  regulating  the  obargea  of  tele- 
phone rates,  the  enforcement  of  which  it  waa  ^ 
the  object  of  the  suit  to  enjoin,  it  was  aver-  g 
red  to  be  null  and*void,  for  the  reason  that  * 
the  eity  of  Memphis  waa  incorporated  under 
a  legislative  act  of  the  State  of  Tennessee, 
with  oertidn  powers  and  authority  which 
nowhere  included,  either  by  express  terms 
or  neceasaxy  implication,  a  power  to  fix  and 
regulate  telephone  charges,  and  that  the 
attempt  to  do  so  was  an  abuse  of  power,  and 
an  attempt  to  exercise  a  power  which  the 
eity  wholly  lacked. 

The  bill  also  charged  that  the  ordinauoa 
was  null  and  void  becauae  it  was  unjust, 
inequitable,  and  unreasonable,  because  the 
tariff  ratea  were  fixed  so  low  that  complain- 
ant could  not  operate  ita  exchange  without 
actual  loss  of  money;  that  said  ordinance 
was,  in  truth  and  effect,  confiscatory;  and 
that  it  totally  destroyed  the  value  of  the 
complainant's  plant  In  the  city  of  Memphis 
for  profitable  use  aa  a  telephone  exchange. 
The  prayer  of  the  bill  was  for  an  injunction 
against  the  enforcement  of  the  ordinance 
in  question. 

A  preliminary  Injunction  was  granted,  the 
judge  holding  the  circuit  court  at  that  time 
delivering  an  opinion  announcing  the  con- 
clusion that  the  ordinance  in  queetion  was 
passed  by  the  city  without  legislative  au> 
thority,  the  court  saying  that  was  all  which 
was  neceaeary  to  decide  at  that  time,  but 
beyond  that,  he  thought  the  city  estopped 
by  a  certain  contract  which  was  set  up  in 
the  bill  from  adopting  the  ordinance  in  ques- 
tion, and  a  preliminary  injunction  waa 
granted. 

The  answer  took  Isaue  upon  the  allega- 
tions of  the  bill,  a  considerable  amount  nf 
testimony  was  taken  aa  to  the  reasonable- 
ness of  the  rates  fixed  In  the  ordinance,  and 
the  judge  who  heard  the  case  upon  the  mer- 
its reached  the  conclusion  that  the  rates 
fixed  in  the  ordinance  were  confiscatory,  and 
said:  "That  result  seems  to  ua  to  be  d«- 
atroctive  of  the  complainant's  rights  under 
the  Constitution  of  the  United  8Utes." 

Adverting  to  the  opinion  delivered  upon  ^ 
the  granting  of  the  temporary  injunction,  J 
the  court  rendering  the  flnal'deeree  stated  ■ 
that  the  former  decision  was  based  upon  a 
want  of  authority  in  the  eity  to  pass  the 
ordinance,  and  the  estoppel  of  the  contract 
set  up  in  the  bill,  adding;     "We  are  not  to 
be  eonaidered  as  dissenting  from  either  of 
these  views.     We  have  not  had  time  to  ex- 
amine either  proposition,  or  Inclination  t« 
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(b>  BO,  because  we  kre  entirely  content  to 
dodde  the  cm«e  upon  final  hearing  upon  tile 
one  ground  herein  diieuMed." 

As  waa  laid  by  Ur,  Jnitice  Uood;,  ipeak- 
big  for  the  court  in  MacFadden  t.  United 
Btatea,  218  U.  8.  288,  63  L.  ed.  801,  20  Bap. 
Ct.  Rep.  460,  a  right  to  review  tbe  judg- 
menta  of  the  circuit  eourta  of  appeals  and  of 
the  circuit  and  district  courts  of  the  United 
Btatea  rests  upon  different  grounds,  and  that 
nnleaa  this  fact  is  home  in  mind,  confu- 
aion  is  liable  to  result  The  appellate  juris- 
diction from  the  circuit  court  of  appeals 
to  this  court,  as  Mr.  Justice  Moody  pointed 
out,  is  determined  hj  the  sources  of  juris- 
dietiou  of  the  trial  court,  and  depends  upon 
tliia  flnalitj  of  the  judgment  of  the  circuit 
eonrt  of  appeals,  as  under  S  6  of  the  court 
of  appeals  act  in  all  other  oases  there  is 
a  right  of  review  in  this  court  if  the 
amount  in  coutrovers;  exceeds  $1,000.  [26 
But.  at  L.  828,  chap.  617,  U.  S.  Comp.  8Ut. 
leOl,  p.  ceo.]  The  right  to  come  directly 
to  this  court  hj  appeal  or  writ  of  error 
from  the  district  or  circuit  courts  of  the 
United  States  arises  under  |  S  of  the  court 
of  appeals  act,  and  so  far  as  the  case  now 
under  consideration  is  concerned,  depends 
upon  the  case  being  within  the  class  of  cases 
meDtioQed  in  that  section;  namely,  "in  any 
aase  in  which  the  Constitution  or  law  of 
a  state  is  claimed  to  be  in  contravention  of 
the  Constitution  of  the  United  States." 

The  right  to  take  jurisdiction  of  a  case 
in  the  circuit  court  of  ttte  United  States, 
arising  under  the  Constitution  or  laws  of 
the  United  States,  must  appear  in  the  alle- 
gaticns  of  the  bill  or  petition  with  such 
distinct  averments  as  to  show  that  it  is 
m  such.  Under  g  6  of  the  court  of  appeals 
2  act,  the  right  to  come  to  this  court  b; 
■  direct*appeal  is  given  in  any  case  in  which 
It  is  "claimed"  that  a  Constitution  or  law 
at  a  stal«  is  in  contravention  of  the  Con- 
stitution of  the  UniUd  Statea.  It  is  thus 
apparent  that  the  claim,  to  give  a  right  of 
appeal  under  this  section,  need  not  nec- 
essarily bs  In  the  pleading  of  the  party  in- 
voking the  jurisdiction  of  the  court.  It  is 
sufficient  if  such  right  is  duly  claimed 
the  ease.  The  statute  is  silent  as  to  how 
this  claim  shall  be  made.  The  subject  was 
under  consideration  in  Loeb  v.  Columbia 
Twp.  170  U.  S.  <72,  U  L.  od.  280,  21  Sup. 
OL  Rep.  1T4,  and  the  distinctions  between 
:the  requirements  of  jurisdiction  in  an  ap- 
ipeal  to  the  circuit  court  of  appeals  and  an 
appeal  direct  to  this  court  were  pointed  out. 
In  that  case  it  was  held  that  where  the  de- 
fendant brought  the  eonstitutional  question 
Into  the  reeord  by  demurrer,  and  the  opin- 
ion of  the  circuit  court  showed  that  it  had 
considered  and  determined  that  qnestlon,  tits 


proper  basis  tor  jurisdiction  by  direct  appeal 
to  this  court  was  shown. 

In  aaying  that  the  opinion  of  the  circuit 
court  might  be  looked  to  when  annexed  anil 
transmitted  as  part  of  the  record,  to  ascer- 
tain whether  either  party  claimed  that  a 
state  statute  was  in  contravention  of  the 
Constitution  of  the  United  States,  this 
court,  in  the  Loeb  Case,  added:  "By  this 
[view],  however,  we  must  not  be  under- 
stood as  saying  that  the  opinion  below  may 
be  examined  in  order  to  ascertain  that 
which,  under  proper  practice,  should  b« 
made  to  appear  in  a  bill  of  exceptions,  or 
by  an  agreed  statement  of  facts,  or  by  tha 
pleadings." 

In  Lampasas  v.  Bell,  180  U.  S.  276,  45 
L.  ed.  527,  21  Sup.  Ct  Rep.  3S8,  a  suit 
was  brought  against  the  city  of  Lampasas 
to  recover  upon  certain  bonds,  and  the  juris- 
diction rested  upon  diverse  citizenship.  The 
defendant  sought  to  introduce  a  constitu- 
tional question  into  the  record  in  the  con- 
tention set  up  in  the  answer,  that  the  resi- 
dents of  certain  territory  incorporated  into 
the  city  had  not  been  given  an  opportunity  ^ 
to  be  lieard  as  to  whether  they  should  be  in-  g 
eluded  in  and'be  subject  to  taxation  in  the  * 
proposed  ineorporation.  It  was  therefore 
contended  that  the  bonds  were  void,  and  an 
attempt  to  levy  and  collect  taxes  to  pay 
them  was  in  violation  of  9  1  of  the  Uth 
Amendment  of  the  Constitution  of  tin  Unit- 
ed SUtes.  This  court  dismissed  the  writ 
of  error,  saying: 

"This  court  has  only  jurisdiction  by  ap- 
peal or  writ  of  error  directly  from  the  cir- 
cuit court  in  certain  cases,  one  of  which  is 
when  'the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States.'  Sec.  S  of  the 
judiciary  act  of  March  3,  1801,  chap.  617,  20 
Stat  at  L.  826,  828,  U.  6.  Comp.  SUt  lOOl, 
pp.  48B,  64B.  But  the  claim  must  be  real 
and  substantial.  A  mere  claim  in  words  is  not 
enough.  We  said  by  the  chief  justice  In 
Western  U.  Tel%.  Co.  r.  Ann  Arbor  R.  Co. 
17S  U.  S.  230,  44  L.  ed.  1062,  20  Sup.  Ct 
Rep.  667:  'When  a  suit  does  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy as  to  ths  effect  or  construction  of 
the  Constitution  or  laws  of  the  United 
States,  upon  the  determination  of  which  the 
result  depends,  it  is  not  a  suit  arising  under 
the  Constitution  or  laws.  And  it  must  ap- 
pear on  the  reeord  by  a  statement  in  legal 
and  logical  form,  such  as  Is  required  in 
good  pleading,  that  the  suit  Is  one  which 
does  really  and  substantially  Involve  a  dis- 
pute or  controversy  as  to  a  right  which  de- 
pends on  the  constmction  of  the  Con*tl< 
tution  or  some  law  or  treaty  of  the  United 
Statea  before  jurladlctioa  can  be  maintained 
OD  this  ground.  little  Tork  Ooldwashinf 
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4  Water  Co.  t.  EefM,  S0  U.  &  1»,  24  L. 
«d.  eSC;  BUokburn  t.  Portluid  Gold  Hln. 
Oo.  176  U.  S.  an,  U  li.  ad.  276,  20  Sup. 
CL  Rep.  222;  20  Mar.  UiD.  Rep.  368." 

In  tlila  UM  a  pcruial  of  the  bill,  uuwBr, 
ftnd  taatimony  in  the  caae  makea  it  ap- 
puant  that  if  brought  into  the  record  at 
■11,  tile  alleged  claim  of  a  Tiolation  of  the 
Vederal  Constitution  b;  a  itate  law  must 
b«  found  in  the  bill  ItBelf.  It  appears 
from  an  examination  of  the  bill  that  it  ia 
^  distinctl;  charged  therein  that  the  ordinanee 
9  waa  passed  without  authority  of  the 
•  state,  and  ita  attempted  passage,*  it  is  al- 
lied, w»a  an  abuse  of  power  by  the  city. 
IlierB  is  no  reference  In  the  bill  to  any  pro- 
TisioD  of  the  Federal  Conatltution.  If  any 
«an  ba  said  to  be  violatad,  it  must  be  the 
14th  Amendmeot.  It  Is  hardly  necessary 
to  say  that  that  Amendment  is  aimed  at 
state  action,  in  the  provision  that  no  state 
shall  deprive  any  person  of  life,  liberty, 
property  without  due  preccss  of  law.  The 
bill,  therefore,  so  far  from  charging  a  viola- 
tion of  the  14th  Amendment  by  an  author- 
ised action  of  the  state,  distinctly  and  In 
terms  avers  that  the  ordinance  was  passed 
without  state  authority.  That  such  mimlo- 
ipal  l^elation  does  not  lay  ths  foundation 
of  Federal  jarisdietion  has  been  repeatedly 
held  in  this  court  Hamilton  Qaalight  & 
Coke  Co.  V.  Hamilton,  14S  U.  8.  2GS,  36 
L.  ed.  063,  13  Bup.  Ct.  Rep.  00,  in  which 
many  of  the  previous  cases  In  this  court  are 
dted.  In  that  case  Mr,  Justice  Harland, 
■peaking  for  the  court,  said  of  an  ordinance 
passed  without  legislative  authority:  "A 
■nit  to  prevent  the  enforcement  of  such  an 
ordinance  would  not,  therefore,  be  one  aris- 
ing under  the  Constitution  of  the  United 
Btates." 

In  Barney  r.  New  Tork,  103  U.  8.  430, 
48  L.  ed.  737,  24  Sup.  Ct.  Rep.  602,  the  bill 
Invoked  the  jurisdiction  of  the  circuit  court 
of  the  United  States  upon  the  ground  that 
the  plaintiff  was  deprived  of  his  property 
without  due  process  of  law;  other  allega- 
tions of  the  bill  showed  that  the  matters 
.  eomplained  of  were  not  only  not  authorized, 
Init  were  forbidden  by  the  legislation  of  the 
':  state;  hence,  the  action  did  not  invoke  the 
protection  of  the  14tb  Amendment  because 
of  aetiou  by  ths  state  of  New  York,  and 
-  therefore  It  was  held  the  bill  was  property 
'  dismissed  for  want  of  jurisdiction.  In  that 
'  ease  some  of  the  previous  oases  in  this  court, 
to  the  same  efTeet,  are  reviewed  by  Mr. 
'  Chief  Justice  Fuller,  who  delivered  the 
opinion  of  the  coutL 

<  A  question  closely  analogous  to  the  one 
^-■C  bar  same  before  the  court  of  appeals  of 
g  the  sixth  eircuit.  Judge  Lnrton  delivering 
■  the  opinion  of  tlie  sourt.  Loulsville*v.  Cum- 
barland  Tslsph.  Jb  Tsleg.  Co.  84  G.  G.  A.  161, 


166  Fed.  726,  12  A.  ft  E.  Ann.  Gas.  600.  Ia 
that  case  the  jurisdiction  of  the  circuit  court 
was  invoked  on  tlie  ground  that  the  ordi- 
nance of  the  city  of  Iioulsviile  regulating 
rates  was  in  violation  of  a  contract  between 
the  complainant  and  the  city;  also  on  the 
ground  that  the  rates  were  unreasonable, 
unjust,  and  eonflsoatory,  depriving  the  com- 
plainant of  property  without  due  process 
of  law,  in  violation  of  the  14th  Amendment 
of  the  Constitution.  In  that  case  the  bill 
was  dismissed  upon  the  ground  that  the 
allegations  of  the  complaint  showed  that  the 
case  was  not  one  arising  under  the  Consti- 
tution and  laws  of  the  United  States.  This 
was  held  to  be  so  because  of  other  state- 
ments of  the  bill,  which  was  held  n^atived 
8tat«  action,  which  alone  could  lay  the  foun- 
dation of  jurisdiction.  In  that  it  averred 
that  no  power  to  regulate  the  rates  charged 
by  the  complainant  had  been  granted  by  the 
state  of  Eentneky  to  the  municipality  which 
bad  undertaken  to  pass  the  regulating  or- 
dinance, and  that  the  attempt  to  pass  such 
ordinance  was  an  unwarranted  and  unfound- 
ed assumption  of  power  upon  the  part  of  the 
city. 

The  elaim  that  the  jurisdiction  should  ba 
sustained  because  the  common  ooimeil  of  the 
eity  of  Louisville  had  assumed  to  act  under 
authority  of  ths  legislature  of  the  common- 
wealth of  Kentucky,  which  was  averred  in 
the  bill,  was  answered  by  the  court  saying 
that  the  existence  of  mieh  regulating  power 
was  distinctly  negatived  by  the  allegation  of 
the  bill  that  the  city  had  acted  in  the  prem- 
ises wholly  without  authority. 

Bo,  in  the  present  case,  the  statements 
of  the  bill  are  elear  and  distinct  that  the 
passage  of  the  ordinance  was  without  power, 
and  a  usurpation  on  the  part  of  the  city; 
and  the  allegations  of  the  bill  as  to  the  con- 
fiscatory aharacter  of  the  ordinance  can, 
consistently  with  the  other  averments  of 
the  bill,  be  referred  only  to  the  state  Con- 
stitntion,  which,  as  well  as  the  Federal  n 
ConstItution,*inhiblte  attempts  to  take  prop-  * 
erty  without  doe  process  of  law.  Harblnsoo 
T.  Knoxville  Iron  Co.  103  Tenn.  421,  66 
L.ILA.  310,  76  Am.  St  Rep.  662,  63  S.  W. 
9S6. 

It  is  suggested  that  the  bill,  when  proper- 
ly construed,  may  have  a  twofold  aspect, 
one  of  which  charges  that  the  city  acted 
without  authority  of  law,  and  the  other 
that,  conceding  the  eity  to  act  with  author- 
ity, the  rates  flxed  were  confiscatory.  In  vio- 
lation of  the  Federal  Constitution.  Assum- 
ing that  a  bill  might  be  framed  In  this  man- 
ner, it  it  sufficient  to  say  of  the  present  bill 
that  it  Is  not  one  of  that  character.  There 
nothing  in  it  qualifying  the  all^atlon  as 
to  the  action  of  the  eity  without  authorl^ 
-'  the  state,  and,  as  w«  have  said,  the  alls- 


dn.GOOglC 


IIS 


SI  SUPREME  COURT  KEPORTBR. 


Oot.  Tebic, 


gfttloni  aa  to  th*  oonflieatoiy  ehajsctar  of 
tbia  ordiiuuiM  an  to  be  referred,  as  they  cui 
be,  conaiatentlf  with  the  other  allegatiouB  of 
tha  bill,  to  the  state  Canetitution,  which 
would  b«  violated  if  aueh  allegationa  were 
true.  Thia  eooatruction  harmonizeB  the  bill 
ftnd  doaa  violence  to  none  of  ita  avermenta. 

The  cue,  then,  ia  this;  The  Qrst  and 
(H1I7  reference  to  the  Federal  Conatitution  ii 
ta  the  final  opinion  of  the  circuit  judge  who 
heard  the  caae  upon  the  merits,  in  the  part 
of  the  opinion  alwve  quoted,  to  the  effect 
that  the  rates  fixed  are  in  Tiolation  of  the 
eomplainuit'B  rights  under  the  Federal  Con- 
atitution. This  observation  waa  doubtleas 
■nade  bj  the  learned  judge  aa  the  equivalent 
ot  aayiug  that  tha  rates  were  couflscatorf, 
and  therefore  unlawful;  but  whether  ao  or 
not,  ao  far  as  it  makes  the  14th  Amendment 
a  ground  of  deciaion.  It  ia  inconsistent  with 
the  position  talcen  In  the  bill,  and  aa  there  is 
no  basis  for  a  claim  of  denial  of  rights  under 
that  Amendment  in  the  ease,  it  camiot  be 
made  the  ground  of  direct  appeal  to  thia 
eouzt  under  the  6tb  section  of  the  court  of 
appeals  act. 

We  are  of  opinion  that  this  case  most 
be  diemissed  for  want  of  juriadiction  in  this 
ef  «ourt,  and  it  is  ao  ordered. 

•  *Mr.  Juatiee  Whlt«,  with  whom  concur 
Ifr.  Justice  SfcKenna  and  Mr.  Juatioe 
Hncbea,  diesenting: 

Aa  I  cannot  concur  in  the  judgment  of  dis- 
missal, in  view  of  what  aeema  to  me  to  be 
the  importance  of  the  aubject,  the  reasons 
for  mj  dissent  are  expressed. 

Let  me  restate  the  caae.  In  September, 
1007,  the  eitf  of  Memphis  passed  an  ordi- 
nanca  fixing  maximum  telephone  ratea.  The 
telephone  compan;^  Sled  its  bill  to  enjoin 
the  enforcement  of  the  ordinanoe.  Diversity 
of  citizenship  was  alleged.  The  relief  prayed 
was  based  upon  substantially  the  following 
grounds:  (a)  that,  as  the  legislature  of  Ten- 
nessee had  conferred  no  power  upon  the  city 
of  Memphis  to  fix  rates,  the  eitj  was  wholly 
lacking  in  authority  to  paw  the  ordinance, 
and  the  same  was  therefore  void;  (b)  that 
the  ordinance  was  void  "because  it  is  un- 
juat,  inequitable,  and  unreasonable,  in  that 
it  flxea  the  maximum  tariff  or  rate  of  char- 
ges beyond  which  jonr  orator  is  forbidden 
to  go,  under  severe  penalties  which  is  so  low 
that  your  orator  could  not  operate  its  ex- 
change without  actual  loss  of  money  to  it; 
and,  indeed,  ia  in  truth  and  effect  confis- 
catory, in  that  it  totally  destroys  the  value 
of  your  orator's  plant  in  the  city  of  Mem- 
phis for  profitable  use  as  a  telephone  ex- 
change." The  paragraph  of  the  bill  con- 
taining the  for^^ing  concluded  as  follows: 
'^our  orator  further  states  that  said  or- 
Jtnanea  was  passed  by  tha  legislative  eoaii> 


oil  of  Bald  citj,  not  only  without  making 
any  inveatigation  whatever,  but  in  ignt^ 
ranee  of  what  waa  a  reasonable  rate  (assum> 
ing  that  it  had  the  power  to  deal  with  the 
subject  at  all,  which  ia  denied),  and  with* 
out  ths  least  regard  to  the  vested  righto  of 
your  orator,  or  to  equity  and  justice,  and  it 
is,  for  the  reasons  set  forth  in  this  para- 
graph, null  and  void;"  (e)  that  the  ordi- 
nanoe was  moreover  void  because  it  was  un- 
equal and  discriminatory  in  consequence  of 
a  proviso  to  the  1st  section,  exempting  from  n 
its  operation  telephone '  companies  whoa*  ? 
rates  were  fixed  by  contract  with  the  citj 
of  Memphia. 

By  ite  answer,  the  city  asserted  the  power 
to  pass  the  ordinance,  and  traversed  tha 
avermento  of  the  bill  as  to  confiacation  and 
discrimination.  A  final  decree  waa  awarded, 
adjudging  the  ordinance  to  be  null  and  void, 
and  permanently  enjoining  its  enforcement. 
The  court,  premiaing  by  "assuming  that  tha 
city  of  Memphia,  notwithatanding  any  con- 
tract It  may  have  with  the  complainant,  baa 
the  right  and  power  to  fix  the  ratea  which 
tlie  latter  may  oharge  ite  customers  in  Mem- 
phis," came  to  consider  the  constitutional 
limitationa  to  which  the  exertion  of  that 
power  was  subjected.  Dealing  with  that 
subject,  it  was  pointed  out  that  the  power 
to  fix  ratea  could  not  be  so  unreasonably 
exerted  as  to  amount  to  confiscation,  and, 
examining  the  proof  as  to  the  operation  and 
effect  of  the  rates  established  by  the  ordi- 
nance, it  was  found  that  they  were  of  that 
character.    The  court  saldt 

"Ths  boldera  of  etock  in  the  complainant 
company  are  entitled  to  a  fair  return  upon 
their  investment  if  the  company  can  earn  it, 
but  the  testimony  leaves  no  doubt  that  the 
ratea  prescribed  by  the  ordinance  would 
leave  practically  nothing  to  the  atockhold- 


"If  to  large  taxation  and  other  enforced 
expenditures  already  properly  exacted,  tha 
city  (now  that  complainant's  plant  is  fully 
installed)  can  add  the  burden  of  rates  fixed 
arbitrarily  that  would  so  diminish  earnLnga 
{though  not  expenses)  aa  to  leave  no  divi- 
dends whatever  for  stockholders,  manifestly 
the  money  invested  by  them  would  be  used 
for  the  benefit  alone  of  the  people  of  Mem- 
phis, and  not  at  all  for  the  profit  of  those 
who  made  the  investment  under  indueemente 
offered  by  the  oity. 

"That  result  seems  to  ua  to  be  destructive 
of  complainant's  righto  under  the  Constitu-  ^ 
tion  of  the  United  States.  h 

*  "In  Judge  Clark's  opinion  upon  the  mo-  • 
tion    for    tha    temporary    injunction    it    ia 
clearly    indicated    that    that    learned    and 
lamented  Judge  thought  that  tha  oi^  had 
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M  power  or  authority  to  anact  the  ordi- 
■auce  for  two  TeaaonB,mB,.'  Itt, because  the 
state  had  never  given  the  eitj  •uch  autbor- 
tfy,  and,  2d,  because  the  citj  bad  a  contract 
vith  the  complainant  which  could  not  be 
llnia  impaired. 

"We  are  not  to  be  eoneidered  aa  dis- 
Mnting  from  either  ot  tbeaa  views.  We  have 
lot  had  time  to  examine  either  proposition, 
Bor  Inclination  to  do  so,  because  we  are  en- 
tirely content  to  decide  the  case  on  final 
hearing  upon  the  one  ground  herein  dii- 
•nseed." 

The  eity  appealed  directly  to  this  court 
npon  the  ground  that  the  case  is  one  where 
•  constitutional  right  was  claimed  below, 
and  hence  is  eueeeptible  of  being  directly  re- 
viewed here  under  f  C  of  the  judiciary  act 
9l  1891.  [26  Btai.  at  L.  827,  chap.  617, 
U.  a  Comp.  Stat.  1001,  p.  Bit.]  On  the 
bearing  at  bar  it  was  enggested  on  behalf 
•f  the  telephone  oompany  that  the  record 
did  not  diaalose  that  the  protection  of  the 
Constitntlon  of  the  United  States  was 
elaimed  t^  the  telephone  company,  and 
therefore  the  bill  should  be  dismissed,  and 
the  eourt  gives  effect  to  that  suggestion  by 
Ua  decree  of  dismissal. 

Before  ascertaining  whether  the  record 
satablishes  that  there  is  a  claim  of  Federal 
right  authorizing  a  direct  review,  it  is  neces- 
■uy  to  fix  definitely  what  eonstitntes  the 
record.  The  contention  on  this  subject  in- 
volves the  inquiry  whether  the  opinion  of 
the  court  below  is  part  of  the  record,  and 
if  it  is  a  part  of  the  record,  and  it  be  oon- 
eeded  that  a  question  ol  Federal  right  was 
decided  below,  doea  that  fact  establish  the 
axistence  of  a  claim  of  constitutional  right, 
jnatifying  the  direct  review  within  the 
meaning  of  ttie  act  of  18Slt  To  my  mind 
an  affirmative  answer  to  both  these  propo- 
■itioua  ie  required  if  previons  decisions  of 
this  court  bo  now  applied. 

In  Loeb  t.  Columbia  Twp.  170  U.  S.  472, 
^  4fi  L.  ed.  280,  21  Bup.  Ct.  Rep.  174,  the  case 
« was  this :  Loeb,  a  citizen  of  Indiana,  sued 
•  the'truetees  of  Columbia  township  in  Ham- 
ilton county,  Ohio,  in  a  circuit  court  of  the 
United  States,  to  recover  the  amount  of  cer- 
tain bonds  issued  by  the  township.  The 
defendant  filed  a  general  demurrer.  This 
demurrer  was  sustained,  and  the  plaintiff 
electing  not  to  plead  further,  judgment  was 
rendered  for  the  defendant.  The  eourt,  in 
the  opinion  by  it  delivered,  declared  that  it 
had  sustained  the  demurrer  because  it  had 
sonoluded,  as  claimed  by  the  defendant  on 
the  argument  of  the  demnrrer,  that  the  law 
OBdsr  which  the  bonds  were  issued  was  re- 
pugnant to  the  Constitution  of  the  United 
States.  A  writ  of  error  having  been  prose- 
-Sttted  directly  from  this  court,  the  right  to 


prosecute  the  same  was  challenged,  and 
came  to  be  disposed  of  wlien  the  cose  was 
eoneidered.  The  court  said  (p.  477)  :  "The 
petition  shows  that  the  parties  are  citizens 
of  different  states.  It  states  no  other 
ground  of  Federal  jurisdiction.  If  nothing 
more  appeared,  bearing  upon  the  question 
of  jurisdiction,  then  it  would  be  held  that 
this  court  was  without  authority  to  review 
the  judgment  of  the  circuit  eourt."  The 
eourt  then  proceeded  to  eonsider  whether  it 
was  "sufflciently  informed  by  the  record  that 
the  defendant  township,  under  its  general 
demurrer,  'claimed'  in  the  circuit  court  that 
the  statute  of  Ohio,  by  the  authority  of 
which  the  bonds  were  issued,  was  in  con- 
travention of  the  Constitution  of  the  United 
States."  It  was  held  (p.  481 )  that  although 
the  demurrer  was  general,  and  did  not  malts 
reference  to  any  claim  of  the  protection  of 
the  Constitution  of  the  United  States,  "it 
was  certainly  competent  for  the  township  to 
claim  at  the  hearing  of  the  demurrer"  that 
the  state  enactment  tmder  which  the  bonds 
were  Issued  "upon  its  face  was  repugnant  to 
the  Constitution  of  the  United  States,  and 
therefore  void."  Hie  court,  after  pointing 
out  that  there  was  nothing  in  the  record 
outside  of  the  opinion  of  the  court,  showing 
that  a  claim  of  Federal  right  had  been  made  |. 
and  decided,  was  brought  to  consider  wheth-  'J 
er  it  had  a  right  to  look*at  and  was  con-  •• 
trolled  by  the  result  of  the  opinion  showing 
that  the  Federal  right  had  been  claimed. 
The  previous  decisions  of  this  court,  re- 
lating to  that  subject,  were  then  fully  and 
carefully  reviewed.  The  difficulty  which  had 
existed  In  ascertaining  whether  a  Federal 
question  had  been  specially  set  up  or  elaimed 
on  writs  of  error  to  state  courts  during  the 
prevalence  of  the  conception  that  the  opin- 
ion of  the  state  court  formed  no  part  of 
the  record,  and  could  not  be  looked  at, 
was  adverted  to,  the  rule  adopted  by  this 
court  to  correct  that  situation,  and  by  which 
it  had  become  established  that  the  opinion 
of  the  state  court  oould  be  referred  to  in  or- 
der to  ascertain  whether  a  Federal  right 
had  been  specially  act  up  and  claimed  was 
stated,  and  it  was  observed   (p.  483)  : 

"The  rule  of  our  court  referred  to  does 
not  apply  alone  to  cases  brought  here  from 
the  highest  court  of  a  state.  It  applies, 
in  terms,  to  all  cases  brought  to  this  court 
by  writ  of  error  or  appeal.  What,  there- 
fore, was  said  in  the  above  eases  as  to  the 
object  and  effect  of  the  rule,  applies  to 
records  from  a  circuit  eourt  of  the  United 
States." 

Applying  the  rule  settled  in  the  Loeb 
Case,  and  hence  treating  the  opinion  in  this 
case  as  a  part  of  the  record,  it  is  not  sub- 
ject to  question  that  it  affirmatively  shows 
that  tha  decree  rendemd  in  favor  of  the 
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tolephona  eompuif,  kdjudging  th«  ordin- 
Dknee  to  be  null  Mid  void,  was  placed  upon 
tlio  express  conclusion  that  tha  ordinance 
wu  repugnant  to  the  Constitution  of  the 
Uuftad  States.  Is  this,  then,  sufficient  to 
«stftbliih  for  the  purposes  of  the  Jurisdio- 
tion  of  this  court  that  a  Federal  question 
was  claimed!  This  is  to  be  determined,  as 
Itetd  In  the  Loeb  Case,  bj  the  principles  ap- 
plied by  this  court  In  testing  its  jurisdic- 
tion to  review  the  judgments  or  decrees 
of  a  state  court  under  g  TOO  of  the  Revised 
Statutes  (U.  8.  Comp.  Stat  1901.  p.  GTS). 
Tlfat  is  to  saj,  the  fact  that  the  court  be- 
low expressly  decided  a  Federal  question 
must  be  given  the  same  weight  as  would 
H  be  given  the  express  determination  b;  a 
•  state  court  in  its  opinion  of  a'Federal  ques- 
tion for  the  purpoee  of  ascertaining  wheth- 
er a  Federal  right  was  specially  set  np  and 
claimed  in  the  state  eourt.  The  mle  upon 
this  latter  subject  was  thus  stated  in  Mis- 
souri, E.  *  T.  B.  Co.  7.  Elliott,  1B4  U.  8. 
531,  533,  40  L.  ed.  STS,  ST  4,  22  8up.  Ct.  Bep. 
446,  446,  as  follows: 

"The  general  rule  undoubtedly  is  that 
those  Federal  questions  which  are  required 
to  be  specially  set  np  and  claimed  must  be 
to  distinctly  asserted  below  as  to  place  it 
beyond  question  that  the  party  bringing  the 
ease  her*  from  the  state  court  intended  to 
and  did  assert  suoh  a  Federal  right  in  the 
State  courL  But  It  is  equally  true  that 
even  although  the  allegations  of  Federal 
right  made  in  the  state  court  were  so  gen- 
eral and  smbiguoos  in  their  character  that 
they  would  not,  in  and  of  themselves,  neces- 
sitate the  conclusion  that  a  right  of  &  Fed- 
•ral  nature  was  brought  to  the  attention 
of  the  state  oourt,  yet  if  the  state  court,  in 
deciding  the  case,  has  actually  considered 
and  determined  a  Federal  question,  although 
arising  on  ambiguous  averments,  then,  a 
Federal  controversy  having  been  actually 
decided,  the  right  of  this  court  to  review 
obtains.  F.  Q.  Oxiej  Stave  Co.  v.  Butler 
County,  166  U.  8.  648,  660,  41  L.  ed.  1149, 
1153,  17  Sup.  Ct  Bep.  TOO.  All  that  is 
essential  is  Uiat  ths  Federal  questions  must 
be  presented  in  the  state  eourt  In  such  a 
manner  as  to  bring  them  to  the  attention 
of  that  tribunal.  Chicago,  B.  ft  Q.  B.  Co.  v. 
Chicago,  166  O.  8.  S26,  41  L.  ed.  0T9,  17 
Sup.  Ct  Bep.  fiBl.  And  of  course,  where 
it  is  shown  by  the  record  that  the  state 
eourt  considered  and  decided  the  Federal 
question,  the  purpose  of  the  statute  is  sub- 
served. And  so  controlling  as  to  the  exist- 
ence of  the  Federal  question  is  the  fact  that 
It  was  actually  considered  and  decided  by 
the  state  court,  that  it  has  been  held,  al- 
though the  general  rule  is  that  the  raising 
of  a  Federal  question  in  «  petition  for  re- 
hearing in  the  bigheat  court  of  the  state  is 


too  Ute,  yet,  when  a  question  is  thus  raised, 
and  it  is  actually  considered  and  decided 
by  the  state  court,  the  right  to  review  ex- 
ists. Uallett  V.  North  Carolina,  ISl  U.  B. 
SS9,  602,  46  L.  ed.  lOlS,  lOlT,  21  Sup.  Ct. 
Bep.  730,  15  Am.  Crim.  Bep.  241."  n 

•And  the  Elliott  Cose  has  been  repeatedly* 
approvingly  referred  to,  and  the  doctrine 
which  It  announced  expressly  reiterated. 
Burt  V.  Smith,  203  U.  8.  129,  134,  61  L.  ed. 
121,  120,  2T  Sup.  Ct  Bep.  37 ;  Smithsonian 
Institution  v.  St  John,  214  U.  8.  19,  28,  63 
L.  ed.  802,  897,  20  Bap.  Ct  Bep.  601,  and 

Consistently  with  these  rulings  I  am  un* 
able  to  conclude  that  the  case  mads  upon 
the  record  does  not  affirmatively  establish 
a  claim  of  constitutloflal  right  authorising 
the  direct  review  of  the  action  of  the  oonrt 
below  In  deciding  a  question  of  that  cha^ 
acter. 

Even  at  the  risk  of  repetition,  let  ma 
briefly  consider  the  grounds  by  which  it 
insisted  that  this  case  is  not  controlled  by 
the  authorities  above  referred  to.  They 
may  be  thos  resumed:  First,  because  the 
bill,  It  is  insisted,  did  not  complain  of 
any  action  by  the  state  of  Tennessee  against 
the  rights  of  complainant,  but  simply  al> 
leged  that  the  city  of  Memphis  had,  witbont 
authority,  attempted  to  destroy  ths  com- 
plainant's rights,  thus,  it  is  urged,  exclud- 
ing power  in  the  court  to  decide  that  a  viola- 
tion of  the  Constitution  of  the  United  States 
had  been  brought  about  Second,  because 
even  if  the  complaint  did  not  in  express 
terms  exclude  all  claim  of  Federal  right, 
nevertheless  there  was  no  right  in  the 
court  to  decide  a  eonstltutional  question, 
sines,  taking  the  complaint  as  a  whole,  it 
clearly  appears  that  its  purpose  was  to  as- 
sert only  rights  under  the  laws  of  ths 
state  of  Tennessee,  end  to  exclusively  in- 
voke protection  of  the  state  Constitution. 
Aside  from  the  abnormal  limitation  on  the 
judicial  function  which  must  arise  from 
holding  that,  without  the  consent  of  a  lit- 
igant, a  judge,  in  a  case  over  which  he  has 
jurisdiction,  may  not  apply  and  enforce  the 
Constitution  if  be  deems  the  facts  justify 
or  require  him  ia  do  so,  the  propositions, 


of  the  bilL  I  say  this,  since  thy  disregard 
the  fact  that,  in  substance,  while  denying 
the  want  of  power  to  pass  the  ordinance^ 
tlie  bill  moreover  proceeded  upon  the  alter- 
native that  if  there  was  power,  the  ordl-^ 
nance  was  void  because  of  the  conflscatory  J 
'character  of  the  rates  fixed.  In  any  event,' 
in  view  of  the  fact  that  the  court  below 
expressly  ooneidered  and  decided  the  con- 
stitutional question,  the  case  is  brought 
directly  within  the  sUtemeot  in  the  Elliott 
Case,  which  I  again  quote,  that  "it  is  equal* 
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Ij  tme  that  even  ftlthongh  tbe  illegAtioaa 
of  Vederal  right  made  in  the  state  court 
mre  m  geaeral  and  ambignoiu  in  their 
aharaeter  that  the;  would  not,  in  am 
thanuHlves,  neeesBitata  tbe  ooneliuian  that 
a  right  of  a  Federal  nature  was  brought  to 
tb*  attention  of  the  atate  oourt,  yet,  if  the 
•tat«  oourt,  in  deciding  tbe  obm,  hu  actual- 
Ij  ooncidered  and  detennined  a  Federal 
^neation,  although  ariaing  on  ambiguaus 
aTermeats,  then,  a  Federal  eontroveny  hav- 
ing been  actually  decided,  tbe  right  of  this 
aonrt  to  review  obtaine."  Paaaing,  how- 
«T«T,  further  ooneideration  of  the  correet- 
neaa  of  theae  propositioiu  aa  applied  to  the 
flaw  made  by  the  record,  and  conceding  tfaem 
only  for  sake  of  argument  to  be  aound, 
Umij  are  irrelevant  to  tbe  queation  of  dia- 
uiaaal,  ainca  they  address  themselves  to 
the  merita  of  the  cauM.  In  other  words,  if 
ifae  propositions  be  accepted  aa  aound,  they 
only  demonatrate  that  error  was  committed 
fey  the  court  below  in  undertaking  to  de- 
«idie  a  question  of  constitutional  right.  But 
-error  in  this  particular,  if  found  to  exist, 
reqnirea  a  oorreetion  of  the  wrong  done, 
-that  is,  a  reversal,  and  not  in  substance  the 
npholding  of  the  wrong  eonunitted  by  re- 
liuing  to  review.  If  it  be  true,  as  an- 
BOOneed  In  the  previous  deeisions  of  this 
«>iirt,  that  the  requirement  of  the  statute 
.as  to  the  existence  of  a  claim  of  Federal 
rigbt  for  the  purpoia  of  review  !a  subserved 
where  tbe  oourt  below  has  expressly  decided 
the  qooation  of  Federal  right,  it  must  alao 
be  true  that,  in  such  a  case,  the  duty  exists 
to  review  and  correct  the  error  committed 
by  the  court  below,  whether  such  error  sroae 
fram  a  mistake  committed  by  tbe  eourt  in 
nndertaklng  to  decide  a  Federal  question, 
or  from  a  mistake  committed  in  deciding 
2  tbe  qneation  which  waa  azpresaly  passed  np- 
7  on.  In  other  words,  where  the  court *beIow 
haa  expreesly  decided  a  question  of  Federal 
right,  and  made  it  the  beais  of  ita  decree, 
aueh  decision,  for  the  purpose  of  review  of 
the  merits,  in  the  very  nature  of  things, 
Migenders  a  conclusive  presumption  as  to 
tbe  making  below  of  a  claim  of  Federal 
right.  The  necessity  of  this  rule  cannot  be 
more  clearly  demonstrated  than  by  the  case 
va  this  record,  ea  it  persuasively  appears 
that  the  talephone  company,  since  Uie  de- 
«rea  below,  has  continuously  claimed  and 
enjoyed  the  right  to  be  relieved  from  the 
•barges  fixed  in  the  ordinance  of  the  city 
^)t  Memphis, — a  right  possesaed  aa  the  re- 
•nlt  of  accepting  the  beneSta  of  the  decree 
and  the  relief  awarded  by  the  injunction 
therein  issued.  That  Is  to  say,  it  being  cer- 
tain that  the  telephone  company  has,  up  to 
this  VB17  moment,  claimed  the  rights  award- 
«d  to  it  bj  the  decree,  it,  in  my  opinion, 
«iigbt  not  now  to  be  allowed  to  euccessfully 


aasert  that  it  made  no  claim  to  the  consti- 
tutional right  upon  the  existence  of  which 
alone  the  decree  went  in  its  favor.  To  claim 
the  benefits  of  the  decree  amounts  neceaaa- 
rlly  to  claiming  the  existence  of  the  constitu- 
tional right  upon  which  alone  the  decree  waa 

The  misconception  which  underliea  tbe 
theory  upon  which  the  judgment  of  dia- 
miasal  now  rendered  is  said  to  be  sustained 
seems  to  me  to  be  destructive  of  the  power 
to  directly  review  a  decision  passing  on  a 
claim  of  oonetitutional  right  tor  which  the 
atetute  expreaaly  providea.  I  say  this 
because,  in  my  opinion,  the  propoaitiona 
relied  on  in  reason  come  to  this:  that  the 
authority  which  is  conferred  upon  thia  court 
to  directly  review  the  actiona  of  trial  courta 
in  deciding  constitutional  questions  will  not 
be  exerted  wherever  it  is  found  that  a  trial 
court  has  erroneoualy  undertaken  to  decide 
such  a  question.  That  is  to  say,  that  the 
right  to  directly  review  only  anttiorizes  the 
correction  of  the  leaser  wrong  resulting  from 
having  decided  a  Federal  question  miataken-  _ 
ly,  and  does  not  embrace  the  greater,  of  J 
having  expressly  decided  a  *  oonetitutional  ■ 
question  when  there  was  no  power  to  do  so. 
The  duty  to  review  by  direct  appeal,  pro- 
vided by  the  act  of  1B91,  to  be  made  ef- 
ficacious, in  the  very  nature  of  things  must 
embrace  not  only  the  ease  where  the  oourt 
has  erroneously  decided  a  constitutional 
question,  but  also  must  extend  to  the  case 
where  a  court  has  undertaken  to  ezpresaly 
decide  a  constitutional  question  which  it 
had  no  right  to  pass  upon. 

Considered  from  another  point  of  view, 
the  confusion  which  is  involved  in  tbe  prop- 
ositi ona  upon  which  the  decree  of  dis- 
missal must  rest.  If  I  correctly  understand 
them,  is  equally  demonstrable.  As  I  have 
said,  the  denial  of  authority  to  review  by 
direct  appeal  the  action  of  the  trial  court 
in  expressly  deciding  a  constitutional  ques- 
tion, and  awarding  righta  to  the  complain- 
ants solely  upon  the  theory  that  they  were 
guaranteed  by  the  Constitution  of  the  Unit- 
ed &tatea,  can  only  reat  upon  the  asaumption 
that,  although  the  court  had  general  ju- 
risdiction of  the  cause.  It  had  not  power, 
under  the  ciroumatances,  to  decide  the  con- 
stitutional questions  which  it  did  decide. 
But,  if  this  premise  be  true,  then  there  is 
presented  by  the  direct  appeal  a  question 
which,  in  its  eaaence,  la  embraced  within  the 
power  which  the  statute  confers  to  review 
by  direct  appeal  decisions  involving  the 
jurisdiction  of  trial  courte.  The  distribu- 
tion of  appellate  jurisdiction  which  the 
act  of  1&91  effected  waa  stated,  and  tbe  ap- 
parent conflict  between  some  of  the  adjudged 
cases  on  that  subject  waa  cleared  up,  in 
MaeFadden  v.  United  StatM,  213  U.  S.  288, 
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n  L.  ad.  801,  !0  Sup.  CL  Hep.  4W).  It  wu 
nindnUUbV  Mtablithed  tluit  where  tha 
Jnrifdietloii  of  »  trial  court  wm  tnyoked  on 
tka  ground  of  divaraity  of  oitizenahip,  and 
during  the  trUl  t  qnutioD  of  oonstitutloiuJ 
or  Federal  right  aroae  or  emerged  and  was 
dtdded,  the  partia*  were  put  to  the  election 
of  datermining  whether  thef  would  pros- 
eenta  error  from  or  appeal  to  the  proper 
^  elreuit  eonrt  of  appeal*,  or  pursue  the  aame 
Seourw  directly  to  or  from  thii  eonrt.     If 

*  the  former  eourae  waa*adopted,  it  waj  de- 
elared  the  right  to  eome  directly  to  this 
eonrt  waa  waived  and  the  Judgment  or  de- 
•ree  of  the  circuit  court  of  appeals  on  the 
eonetitutional  queetion  would  be  flnaL  Am 
the  reault  of  the  ruling  now  made,  it  mnat 
follow  that  the  right  of  election  under  the 
elreumatanees  here  diaeloaed  would  be  dif- 
flenlt,  If  not  ImpoBeible,  of  exeroiae,  ainee, 
if  the  election  were  made  to  bring  the  case 
directly  to  thie  court,  the  right  to  rariew 
might  be  loat  upon  the  theory  that  the  low- 
er court  wrongfully  undertook  to  decide 
the  eonetitutional  quertion  which  It  eipreea- 
\f  paaaed  upon.  If,  on  the  other  hand,  the 
party  elected  to  eeek  a  review  in  the  dr- 
entt  oonrt  of  appeal*,  and  the  coneluaion 
of  that  court  waa  that  the  trial  oonrt  not 
only  had  power  to  decide  the  Federal  ques- 
tion which  it  had  paised  upon,  but  had 
rightfully  decided  it,  the  right  to  review 
In  tbii  court  would  be  loaL 

Let  me  oome,  then,  to  the  qneation  of  au- 
thority; that  la,  the  eaeea  relied  upon  to 
■uatain  the  decree  of  diamissaL  As  it  la 
given  me  to  understand  them,  none  of  them 
Buatain  the  propoaltion  In  support  of  which 
they  are  efted.  In  view  of  the  atatement 
which  I  have  previoualy  made  ea  to  the 
ruling  in  the  Loeb  Case  and  the  matter  in 
that  eaae  decided,  it  is  unnecessary  to  ex- 
tendedly  notice  a  reference  to  a  general  ez- 
preasion  found  in  the  opinion  In  that  caM 
as  to  the  duty  of  bringing  into  a  record,  by 
way  of  a  formal  bill  of  exceptiona,  agreed 
facta,  etc.,  alnoe  the  expressions  relied  upon 
«annot  be  given  the  effect  now  attributed 
to  them  without  virtually  holding  that  the 
Loeb  Caae  overruled  Itaelf.  This  is  also 
true  of  certain  general  eipressions  found 
In  the  opinion  In  Lampasas  v.  Bell,  180  U. 
B.  276,  4C  L.  ed.  fi2T,  SI  Bup.  Ct.  Rep.  308, 
decided  at  the  aame  term  aa  the  Loeb  Case, 
and  which  directly  affirmed  the  ruling  there 
made.  Of  course,  nothing  I  have  aaid  in  the 
slightest  degree  is  Intended  to  controvert 
the  elementary  doctrine  that  where  the 
^existence  ot  a  Federal  question  is  essential 

*  to  confer   jurisdiction   upon   a   trial   court 

*  over  a  eause,*the  jurisdictional  fact«  must 
be  clearly  and  unambiguously  alleged,  and 
not  be  left  to  aunnise  or  conjecture.  And 
this  is  all,  I  fubmit,  that  can  rightfully  be 


said  to  have  been  decided  in  Hamilton  Oa*- 
light  k  Coke  Co.  v.  Hamilton,  146  U.  S. 
268,  36  L.  ed.  003, 13  Sup.  Ct.  Rep.  BO;  Bar- 
ney T.  New  York,  103  U.  8.  «0,  48  L.  ed. 
737,  24  Bup.  Ct.  Rep.  C02;  Louisville  v. 
Cumberland  Teleph.  &  Teleg.  Co.  84  C.  C.  A. 
ISl,  ISS  Fed.  72S,  12  A.  ft  E.  Ann.  Cas.  SOO. 
But  that  doctrine  ha*  no  application  here, 
since  the  jurisdiction  of  the  court  below 
existed,  as  diversity  of  oititenship  was  al- 
leged. This  being  true,  it  is  apparent  that 
the  eases  eiled  ean  only  be  made  here  ap- 
plicable by  falling  to  distinguish  between 
the  test  for  determining  whether  sulBcieut 
foundation  has  been  laid  to  justify  the 
bringing  of  the  powers  of  a  trial  court  into 
play,  and  the  duty  of  an  appellate  tribunal 
to  review  the  action  of  the  trial  court,  had 
in  a  case  within  its  jurisdiction  and  author- 
i^.  After  patient  research  I  am  of  the 
opinion  that  It  la  accurate  to  say  that  no 
ease  can  be  found  in  the  books  holding  that 
where  a  trial  court  has  expressly  considered 
and  passed  upon  a  qnestion  of  constitution- 
al rights,  and  awarded  affirmative  relief  t« 
a  party  before  It,  upon  the  theory  that  such 
right  was  Involved  in  the  cause  which  wa* 
within  its  jurisdiction,  that  the  right  to 
review  by  this  eourt  has  been  denied  becausa 
there  was  no  claim  of  right  under  the  Con- 
stitution, since  the  court.  In  passing  upon 
the  case  before  It,  erroneously  based  its  con- 
elusion  upon  the  mistaken  conception  that 
stated  propositions  of  constitutional  law 
were  claimed  to  be  applicable. 

I  am  authorised  to  say  that  Ur.  Justice 
MoKenna  and  Mr.  JnsUce  Hughes  join  i» 
this  dissent 


(lu  u,  8.  en.) 

JOHN  F.  CALDER,  Darid  A.  Crow,  Joh* 

E.  More,  Thomas  H.  Keogh,  and  Willard 

Eingaley,  Plfla.  in  Err., 

T. 

PEOPLE  OP  THB  STATE  OF  MICHIGAN, 

by  the  Attorney  General,  at  the  Relation 

of  George  E.  Ellis,   Moaes  Taggart,  and 

Samuel  A.   Frealmej'. 

CONSTlTUnOHAL    LAW    (J    70*)— MODB    AUD 

Policy  oj  Lxoisi^tion. 

1.  The  knowledge,  negligence,  methods,  or 
motivea  of  the  legislature  will  not  be  in- 
quired into  by  the  court*  in  determining  the 
validity  of  a  statute  repealing  a  oorporats 
charter,  if  the  statute  ia  passed  in  due  form. 

[Ed.  Mote— For  other  riues.  sM  GoDitltuUonal 
Law,  Cent.  Dig,  |l  US,  1»,  137 :  D(c.  DIi.  I  TO.*] 
CONHTITDTIOMAL  L*W  (I  42*)— Statut«». 

2.  The  direetora  of  a  corporation  do  not 
represent  ths  bondholders,  so  as  to  urge  the 
invalidity  as  to  them  of  a  statute  repealing 
the  corporate  charter. 

[EM.  Note.— For  Mtier  casee,  sn  ConitltatlonBl 
Law.  Ccnl,  Dig.  (j  39,  «:    Deo.  DH.  |  tt»] 
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OonnrrunoiTAi.  I,*w  (|  128*)— IitPAiitinG 

CoHTBACr    OBLIQATIOITa. 

8.  The  bonded  indebtedDeu  of  »  corpora- 
tian  ia  subject,  not  paramount,  to  tbe 
rweiration  in  the  oorporftte  charter  of  tbe 
power  to  repe>l. 

[BO.  NotK-4^)r  otber  cmm,  wh  CanBtltutlon«l 
Uw,  Cent  Dig.  H  M,  Ut-W.  Tite.  Dig.  I  IM.'] 
ConSTTTDTtOIIAL  liiW  <|  12e»)— Rbpkai.  or 

COBPDBATI    QHAVTKR. 

4.  Tbe  eiiatence  of  an  unexpired  fran- 
ebiae  panted  bj  a  municipality  to  a  wat«r- 


■xercise'.by  Mich.  Local  Acta  1905,  act  No. 
402,  ol  Uie  itata'a  reMrred  right  to  repeal 
th«  company's  chaTter,  under  which  the 
corporate  director*  maj'  be  ousted  from 
acting  as  a  body  corporate,  under  the  cor- 
porate name. 

[Bd.  Note.— rar  otter  caws,  —  Constltnttaaal 
Lav.  Cent  Dig.  M  3IE.  tat-itt;    Dso.  Dig.  I  US.*] 

[No.  SB.] 

Argued  Norember  20  and  30,  1010.    Decided 
December  1£,  1910. 

IN  XHBOR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  rerisw  a  judgment 
vUeb  afflrmed  a  judgment  of  the  Circuit 
Court  of  Kent  County,  in  that  etat*,  oust- 
ing the  director!  of  a  corporation  whoise 
charter  had  been  repealed  from  acting  ai  a 
body  corporate,  under  the  oorporate  name. 
Affirmed. 

See  same  eaae  below,  163  Mich.  7!i,  120 
Am.  St.  Sep.  SSO,  117  N.  W.  314. 

The  facta  are  atated  In  the  opinion. 

Heaara.  Henir  A.  Forater,  Wlllard 
Klngaler,  and  John  E.  More  for  plaintiff* 
la  tnoi. 

Ueaan.  HOSM  Tacc*rt>  Oanson  Tac- 
gwt,  Frana  Euhn,  and  John  B.  Bird  for 


•  'Mr.  Jnatiee  Holmes  deliTered  the  opln- 
lon  of  the  court: 

TtM  judgment  upon  which   thia  writ  of 

tnm  ia  baaed  ouats  the  defendants  <pla]n- 

^tiffa  in  error)    from  acting  aa  a  body  eor- 

•  poratc  under  the  name  of  the  Qrand  Bapidi 
■  Hydraulic  Company.    It  wai  rendered,  upon 

an  information  In  the  natnre  of  quo  war- 
ranto, Iiy  a  county  court,  and  was  afflrmed 
by  the  supreme  court  of  the  itate.  1S3 
Mich.  724,  126  Am.  SI  Hep.  BEO,  IIT  N.  W. 
tlA.  The  caae  wee  heard  on  demurrer.  The 
dafendanta  pleaded  that  in  1849  th»  legis- 
lature incorporated  the  Qrand  Rapids  Hy- 
draulic Company,  and  that  they  were  direct- 
or* of  the  company;  that  the  company  had 
constmcted  and  was  maintaining  an  elabo- 
rate system  of  water  supply;  that  in  1005 
the  I^slature  purported  to  repeal  this  char- 
tar,  hot  that,  owing  to  the  ni 


the  repeal  was  passed,  as  well  as  to  the 
contents  of  the  act  purporting  to  effect  it, 
the  repeal  waa  void  under  article  1,  |  10, 
and  the  14th  Amendment  of  tbe  ConaUtu- 
tion  of  the  United  Statea.  Seemingly  in 
aid  of  this  contention,  the  defendants  al- 
leged the  Issue  of  bonds  and  a  mortgage  of 
ttie  ccMupan/s  plant,  including  its  franohiae 
to  own  and  operate  the  same,  that  still  are 
outstanding.  To  thia  plea  the  stats  de- 
murred. 

As  to  tbe  manner  in  which  the  repeal  was 
obtained  and  passed,  the  plea  alleged  that 
the  city  of  Qrand  Baplda  was  a  rival  of  the 
company  in  furnishing  water,  and  that  the 
mayor  and  eity  authorities  carried  out  an 
unfair  scheme  for  getting  the  repeal  bur* 
ried  through  the  l^islature  without  notice 
to  the  company.  It  set  out  the  partlcnlan 
with  much  detail  The  defendants  now,  on 
the  ground  that  there  are  limits  CTcn  to 
the  operation  of  a  reaerrad  power  to  repeal, 
argue  that  w«  abould  consider  these  allega- 
tions. But  wa  do  not  Inquire  Into  tha 
knowledge,  negligence,  methods,  or  motives 
of  the  legislature  if,  as  in  this  ease,  the  re- 
peal was  passed  in  due  form.  United  States 
T.  Dea  Moines  NaT.  &  R.  Co.  142  U.  S.  SIO, 
H4,  SS  L.  ed.  lOSB,  1109,  12  Sup.  Ci.  Hep. 
SOB.  The  only  question  that  we  can  eon- 
sider  is  iriiether  there  is  anything  relevant 
to  the  present  ease  in  tlie  terms  or  effect 
of  the  repeal  that  goes  tieyoud  the  power 
that  the  charter  expressly  reserves. 

The  charter  provides  that  "the  legislature  » 
may,  at  any'tims  hereafter,  amend  or  re-? 
peal  this  act."  Laws  of  1840,  act  No.  223, 
I  11.  Now,  in  the  flrst  place,  with  regard 
to  ths  reference  in  argument  to  tbe  bond* 
holders,  it  is  enough  to  say  that  they  are 
not  before  the  court.  The  defendants  do 
not  represent  them;  the  defendants  repre- 
sent the  debtors,  not  the  creditors.  By  mak- 
ing a  contract  or  incurring  a  debt,  the  de- 
fendants, to  far  aa  they  are  concerned, 
could  not  get  rid  of  an  Infirmity  inherent  in 
the  eorporation.  They  contracted  eabject, 
not  paramount,  to  the  proviso  for  repeal,  as 
is  shown  by  a  long  line  of  cases.  Qrean- 
wood  V.  Union  Freight  B.  Co.  lOS  U.  8. 
13,  26  L.  ed.  S61 ;  Newport  ft  C.  Bridge  Co. 
V.  United  States,  IOC  U.  S.  470,  26  L.  ed. 
1143;  Chicago  L.  Ins.  Co.  v.  Needles,  IIS 
U.  S.  S74,  SB  L.  ed.  1084,  S  Sup.  Ct.  Rep. 
S81 ;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  313,  338,  340,  37  L.  ed. 
408,  472,  473,  IS  Sup.  Ct.  Rep.  622i  New 
Orleans  Waterworks  Co.  v.  Louisiana,  IBS 
U.  5.  330,  8S3,  364,  46  L.  ed.  936,  044,  045, 
22  Sup.  Ct.  Bep.  001;  Knoxville  Water  Co. 
V.  Knoxviile,  13S  U.  8.  434,  437,  438,  47 
L.  ed.  887,  801,  B92,  23  Bup.  CL  Bep.  S31; 


a  which    Manigault  v.  Springs,  100   U.  S.  473,  4SI^ 
m  la  I>eo.  *  Am.  Digs.  IMT  to  date,  t  Rep'r  I 
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60  L.  td.  274,  Z78,  26  Sup.  CL  Rep.  127. 
It  would  be  ft  wut«  of  words  to  try  to 
iiMLk«  elurer  than  it  i*  on  ita  face  the 
meuiiiig  and  effect  of  tUi  iMarratioii  of 
the  power  to  repeal. 

But  the  legielatura  did  not  content  itself 
with  a  bare  repeal,  and  leave  the  conM- 
queneea  to  the  law.  Act  No.  492  of  the 
local  Acta  of  1Q05,  after  repealing  the  ehar- 
t«r,  proridea  that  the  company,  at  any  time 
before  January,  ISOS,  may  present  a  claim 
to  the  city  of  Grand  Rapids  tor  the  vshie 
of  Its  real  and  tangible  estate,  'not  Inelud- 
ing  franoblse,'  and  transfer  the  property  to 
the  city.  If  the  parties  do  not  agres,  an 
aetion  of  assumpsit  may  be  brought,  with 
the  usual  incidents,  and  the  amount  of  the 
final  judgment  is  made  a  claim  against  the 
eity,  to  tw  paid  lilce  other  claima.  If  the 
company  does  not  elect  this  course,  it  may 
remove  the  property,  flrst  giving  bond,  to 
be  approved  by  the  common  council,  to  pro- 
tect the  city  for  aay  damages  caused  there- 
by, and  is  to  leave  the  streets  in  as  good 
^  condition  as  before.  It  is  argued  that  these 
e  provisions  are  void,  and  the  argument  may 
•  perhaps  be  abridged'aa  follows;  Corpora- 
tions with  existence  limited  in  time  may 
take  a  fee  simple  or  a  franohlBS  of  longer 
duration  than  tbemselvM.  Uinneapolis  v. 
Minneapolis  Street  R.  Co.  !1S  U.  8.  417, 
430,  04  L.  ed.  SGS,  289,  SO  Bap.  Ct.  Rep. 
118;  Detroit  v.  Detroit  Citiiens'  Street  R. 
Co.  1S4  U.  S.  30S,  894,  396,  46  L.  ed.  S92, 
610,  611,  22  Sup.  Ct.  Rep.  410.  There  is  a 
distinction  between  the  franchise  to  be  a 
eorporation  and  that  to  operate  its  plant. 
Viclcsburg  V.  Vicksburg  Waterworks  Co.  202 
U.  8.  463,  464,  GO  L.  ed.  1102,  1109,  26  Sup. 
Ct.  Rep.  660,  6  A.  ft  E.  Ann.  Cas.  253.  As 
the  corporation  bad  been  authorized  to  lay 
Its  pipes,  and  lawfully  had  mortgaged  not 
only  its  pipes,  but  its  franchise  to  own  and 
operate  them,  it  must  be  taken  to  have 
g^Tsn  a  security  not  limited  or  terminable 
by  anything  short  of  payment  The  at- 
tempt to  extinguish  the  corporation,  if  sue- 
Mssful,  would  render  the  security  and  con- 
tinuing franchise  unavailable,  and  is  void. 
It  is  argued  further  that  the  exclusion  of 
"franchise"  (assumed  to  embrace  the  sup- 
posed franchise  to  operate  the  works)  from 
the  valuation  is  unconstitutional. 

We  express  no  opinion  as  to  whether  the 
premiaes  of  the  foregoing  argument  are 
Juatilied  by  anything  appearing  in  the  pres- 
ent record.  In  any  event,  ths  conclusion 
cannot  be  maintained.  If  the  city  gave  the 
privilege  of  using  the  streets  to  the  corpora- 
tion forever,  it  could  not  enlarge  the  right 
of  the  corporation  to  continue  in  existence 
as  against  the  sovereign  power,  as  sufficient- 
ly  appears   from   the   cases   already   cited. 


Sea  aUo  Arkansas  Southern  R.  Co.  v.  Lou- 
tstana  ft  A.  R.  Co.  218  U.  S.  431,  54  L.  ed. 
1097.   31   Snp.   Ct.   Rep.   50  (November  28, 
1010.)     The  ooHy  question  before  us  now  is 
the  vsliditT  of  the  Ind^ment  ousting  the  de- 
fssidants  from  "assuming  to  act  as  a  body 
corporate,  and  particularly  under  the  name 
and  style  of  the  Grand  Rapids  Hydraulie 
Company."     This  really  is  too  plain  to  re- 
quire the  argument  that  wa  have  spent  upon 
it    We  may  add  that  it  is  a  matter  upon 
which  the  bondholders  have  nothing  to  say. 
Moreover,  the  question  of  parties  is  not  open 
hero.      New    Orleans    Waterworks    Co.    ».  ^ 
Louisiana,  supra;  Com.  v.  Tenth  Massaelm-e 
aetU  Tump.  Carp.*5  Cosh.  SOB,  811.    A1m,> 
whether  the  provisions  as  to  valuation  do 
the  bondholders  or  members  of  the  eorpora* 
tion  wrong  is  not  before  the  court 
Judgment  afQrmed. 


<su  u.  8.  «n.) 
UNITED  STATES,  PlfT.  in  Err^ 

GUSTAV  E.  KISSEL  and  Thomas  B.  Bta- 


CouBTS  (I   SS5*)— Cbihiital   Cabe—Scofk 
or  Review. 

1.  The  only  question  before  the  Federal 
Supreme  Court  on  an  appeal  taken  under 
the  act  of  March  2,  1907  (34  Stat  at  U 
1246,  chap.  2664,  U.  S.  Comp.  Stat  Supp. 
1909,  p.  220),  from  a  judgment  sustaining' 
a  special  plea  in  bar  when  the  defendant 
has  not  been  put  in  Jeopardy,  is  whether 
such  plea  In  bar  can  be  sustained. 

[Ed.  Note.— For  ether  casta.  MS  Cmrtlt  Dee. 
Di«.  1  *».•! 
Cbiminai.  Law  {%  160»)— LniiiATioifB. 

2.  A  con8j>iracy  to  restrain  or  monopoliz* 
trade,  in  violation  of  the  Sherman  act  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap.  647, 
U.  S.  Comp.  Stat.  1801,  p.  3200),  by  ob- 
taining control  of  a  competitor  through  ft- 
pledge  of  the  majority  of  its  stock  to  se- 
cure a  loan  to  a  stockholder,  and  then  vot- 
ing to  suspend  business  until  furthsr  order 
of  the  board  of  directors,  continues,  ao  far 
as  the  statute  of  limitations  is  concerned, 
so  long  as  any  further  action  is  taken  in 
furtherance  of  the  conspiracv. 

[Bd.  Nou.'-For  other  euem.  cm  Criminal  Law, 
Cent.  Dig.  II  XH.  KTS;    Dec.  Dig.  1  15a') 
OBUtlliAL  Law   (i   288»)— LiMiTATlOll*. 

3.  A  special  plea  of  the  statute  of  limi- 
tations is  not  good  as  against  an  indict- 
ment charging  a  eonapiracy  to  restrain  or 
monopolize  trade,  in  violation  of  the  Sher- 
man act  of  July  2,  1B90,  by  improperly  ex- 
cluding a  competitor  from  busineas,  al- 
though the  conspiracy  is  allej-ed  to  have 
been  formed  on  a  specified  date,  which  wa* 
more  than  three  years  before  the  finding  of 
the  indictment,  w'here  such  indictment  con- 
sistently with  the  other  facts,  alleges  tbak 
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UNITED  STATES  t.  KISSEL. 


U5 


tk  wnaplraef  eoatlnuBd  to  tba  dftte  of  ita 


De- 


:    Dk  DIs.  I  »■-■) 
[No.    390.] 


IN  ERROR  to  tlw  Clreult  Court  of  the 
Unitad  SUtea  tor  the  Southam  DiBtriot 
of  Naw  York  to  review  «  judgment  lUBtain- 
tng  pleas  in  bar  of  the  Btstute  of  limita- 
tiona  to  an  Indietmoit  for  ■  ooniptraey  in 
TeatTalnt  of  trftde.     Rareraed. 

Sm  lame  caw  below,  173  Fed.  883. 

Tbe  facts  are  stated  In  the  opinion. 

Aaristant  AUomej  General  Fowlev  tai 
Bdlritor  General   Bowers   for   pluntiff  in 

Messrs.  Vllllam  D.  Oatlwle,  Josepti 
H.  OboMte,  XieaTlU  J.  Hunt,  Howard  8. 
Oans,  WllUam  C.  Osborn,  George  Whito- 
ield  BetU,  Jr.,  De  Lancey  Nieoll,  John  M. 
Bowers,  and  jolin  D.  Lindiay  for  defend- 


all  of  them  the  Umttation  of  three  jears 
fixed  b7  ReT.  Stat  i  1044,  U.  S.  Comp.  Stat. 
1901,  p.  T20,  alleging  that  for  more  than 
three  j«ars  b«fore  the  finding  ol  the  in- 
dictment on  JvXj  I,  1900,  they  did  not  en- 
gage in,  or  do  any  act  in  aid  of,  such  con- 
spiracies. The  defendant  Kissel  added  arer- 
menta  that  all  the  orert  acts  alleged  to  have 
been  done  within  three  years  before  July  1, 
1900,  were  done  without  his  garticipaUon, 
consent,  or  knowledge.  He  also  pleaded 
that   since  October   6,   1906,   the   Pennsyl- 

Jiia  Sugar  Raflning  Company  had  been 
the  hands  of  a  duly  appointed  Teceivet. 

We  deem  it  nuneeesaary  to  state  tha 
pleadings  with  more  particularity,  1 


•  *)lr.  JuBticfl  Holmes  delivered  the  opln- 
ien  of  the  court : 

This  is  a  writ  of  errar  brought  by  the 
Unitad  States  to  Tererse  a  Judgment  of  the 
•Ircnit  court,  sustaining  pleas  in  bar,  plead- 
•d  ta  an  indictment  by  the  defendants  In 
arrar.  173  Fed.  823.  The  first  eount'of  the 
tndietment  alleges  that  the  defendants  in 
error  and  others  named,  on  December  30, 
1903,  and  from  that  day  until  the  day  of 
prwanting  the  Indictment  (July  1,  1909), 
have  engaged  in  an  nnlawfnl  oonspiracy  in 
restraint  of  trade  in  refined  sugar  among 
the  sereral  states  of  the  Union)  that  ia  to 
g  say,  to  eliminate  free  competition  and  pre> 
g  Tmt    all    competition    with    the    American 

•  Sugar  Raflning  Company,  *ona  of  the  do- 
IMidants,  by  a  would-be  competitor,  the 
PsnnsylTania  Sugar  Refining  Company,  It 
then  sets  forth,  at  length,  the  meani  by 
which  the  allied  purpose  was  to  be  ae- 
MmpUahed,  and  what  are  put  forward  as 
overt  acts  done  in  pursuance  of  the  plan. 
In  otlier  counts,  referring  to  the  first,  the 
dafandants  are  alleged  to  have  con*pii«d  to 
monopolize  the  trade  in  reflned  lugar  among 
tha  stataa.  There  ara  similar  counts  as  to 
the  trade  in  raw  sugar  and  molassea,  and 
as  to  trade  with  foreign  nations.  The  of- 
fenaea  ^med  at,  of  course,  are  the  conapi- 
racies  punished  by  the  act  of  July  2,  1890, 
ehap.  M7,  26  Stat,  at  L.  209,  U.  S.  Comp. 
Stat.  1001,  p.  3S00,  commonly  known  as  the 


Tbera  are  other  eouute  in  the  indictment, 
hut  tha  srgunMut  wae  devoted  mainly  to 
Ihaaa.     The  defendants  saverally  pleaded  to 


the  only  question  before  ua  under  the  set 
of  March  2,  1007,  chap.  8564,  34  SUL  at  L. 
1240,  U.  S.  Comp.  SUt.  Supp.  1900,  p.  220, 
Is  whether  the  plea  in  bar  can  be  sustained. 
That  this  court  is  confined  to  a  conaidera- 
tion  of  the  grounds  of  decision  mentioned 
in  the  statute  when  an  indictment  Is 
quashed  was  decided  In  United  States  t. 
Keltel,  211  U.  8.  370,  399,  63  L.  ed.  280, 
24fi,  20  Sup.  Ct.  Rep.  123.  We  think  that 
thera  ia  a  similar  limit  when  the  ease  eomea 
up  under  the  other  clause  of  the  act,  from 
a  "judgment  sustaining  a  special  plea  in 
bar,  when  the  defendant  has  not  been  put  In 
jeopardy."  This  being  so,  we  are  not  eon-  ^ 
cemsd  with  the  technical  sufficiency  or  re>  g 
dundaney  of  the*indictment,  or  even,  in  the  • 
view  that  we  presently  shall  express,  with 
any  consideration  of  the  nature  of  the  overt 
acta  alleged.  The  indictment  charges  a  con- 
spiracy beginning  in  1903,  but  continuing 
down  to  the  date  of  filing.  It  pretty  near- 
ly was  conceded  that  if  a  conspiracy  of  this 
kind  can  be  continuous,  then  the  pleas  in 
bar  are  bad.  Therefore  we' first  will  con- 
sider whether  a  conspiracy  can  have  con- 
tinuance in  time. 

The  defendants  argue  that  a  eontpiraey 
is  a  completed  crime  as  soon  as  formed,  that 
it  ia  simply  a  oaae  of  unlawful  agreement, 
and  that  therefore  the  cantinuando  may  bs 
disregarded,  and  a  plea  Is  proper  to  show 
that  the  statute  of  limitations  has  run. 
Subsequent  acts  in  pursuance  of  the  agree- 
ment may  renew  the  conspiracy  or  be  evi- 
dence of  a  renewal,  but  do  not  change  the 
nature  of  the  original  offense.  So  also,  it 
Is  said,  the  fact  that  an  unlawful  contract 
contemplates  future  acts,  or  that  the  re- 
Bttlts  of  a  successful  conspiracy  endure  to 
a  much  later  date,  does  not  affect  the  char- 
acter of  tne  crime. 

The  argument,  so  far  ai  the  premises  are 
true,  does  not  suffice  to  prove  that  a  oon- 
spiracy, although  it  exists  aa  soon  as  the 
agreement  is  made,  may  not  continue  ba- 
yond  the  moment  of  making  it.     It  is  tnia 
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Out  tlw  onlKwfnl  agreement  Bfttlafiea  th« 
dallnitioa  of  the  crime,  but  it  doea  not  ex- 
hanct  IL  It  mlso  fi  tme,  of  eonrae,  th«.t 
tha  men  eontinuuioe  of  tbe  result  of  a 
srlme  doM  not  eontinne  tlie  crime.  United 
StatM  T.  Irrine,  98  U.  B.  450,  26  L.  ed.  193, 
S  Am.  Crim,  Rep.  334.  But  when  the  plot 
eontemplatM  bringing  to  pku  i.  oontinuon* 
remit  tbat  vill  not  eoutinua  without  tbe 
oontinuouB  eo-operatiou  of  tbe  eonapirAtora 
to  keep  it  up,  and  there  la  auch  eontinuona 
eo-op«r&tion,  it  ia  a  perreraion  of  natural 
thought  and  of  natural  language  to  call 
SUeb  eontinuoua  co-operation  a  oinemato- 
grapbic  aeriea  of  distinct  conaptraoiea,  rath- 
er than  to  call  it  a  aingle  one.  Take  the 
prcaent  oaae  A  eonapiracj  to  reetrain  or 
g  monopoliie  trade  bj  improperly  excluding 
g  a  eompetitoT  from  bnaineae  aontempIat«8 
•  Uiat  the  conapiratora  will  remain  in  buai- 
neaa,  and  will  continue  their  combined  ef- 
forte  to  drive  the  competitor  out  until  they 
■ucceed.  If  they  do  continue  auoh  eSorta  In 
purananoe  of  tbe  plan,  the  conspiracy  eon- 
tinuea  up  to  tbe  time  of  abandonment  or 
nieceae.  A  oonspiracy  in  reatraint  of  trade 
ia  different  from  and  more  than  a  contract 
in  reatraint  of  trade.  A  eonapiracf  ia  conati- 
tuted  by  an  agreement,  it  ia  true,  but  it  ia 
the  result  of  the  agreement,  rather  than  the 
agreement  itaetf,  just  aa  a  partnerahip,  al- 
though conetitutad  by  a  contract,  la  not  the 
MDtract,  but  ia  a  reault  of  it.  The  eontract 
la  inatantaneoue,  the  partnerahip  may  en- 
dure aa  one  and  the  aame  partnership  for 
yeara.  A  conapiraey  ia  a  partnerahip  in 
eriminal  purpoaea.  That  as  auch  it  may 
have  continuation  in  time  is  abown  by  tbe 
rule  that  an  overt  act  of  one  partner  may 
be  the  act  of  all  without  any  new  agreement 
■pecifleally  directed  to  that  acL 

The  means  contemplated  (or  the  excluaion 
of  the  Pennsylvania  Bugar  Befining  Com- 
pany were  the  making  of  a  large  loan  by  tbe 
American  Sugar  Seflning  Company  through 
Eiasel  to  one  Segal,  and  the  receiving  from 
him  ol  more  than  half  tbe  atock  of  the 
Pennsylvania  Company,  with  a  power  of  at- 
torney to  vote  upon  it,  Segal  not  knowing 
that  the  American  Company  was  behind 
Kissel.  The  loan  waa  to  be  for  a  year,  but 
tbe  American  Company  was  to  use  the  pow- 
er of  voting  to  prevent  the  Pennsylvania 
Company  from  going  on  with  its  business, 
and,  aa  Segal  was  dependent  largely  upon 
tbe  returns  from  that  company  for  means 
of  repaying  the  loan,  he  was  to  be  prevented 
from  repaying  it,  and  the  control  of  the 
Pennaylvania  Company  retained  until  it 
•hould  be  ruined  and  finally  driven  from 
business.  It  ia  alleged  that  the  loan  was 
made,  and  that  a  vote  was  passed  that  tha 
Fenaiylvania  Company  refrain  from  busi- 
amm  until  further  order  of  the   board  of 


direetora.    Now,  of  eoune,  tt  well  may  ba  ^ 
that  the  object  waa  so  far  accomplished  by  o 
this  vote  that*Ute  conspiracy  was  at  an  end)  ? 
but  a  vote  upon  pledged  stock  that  might 
be    redeemed    was    net    necessarily    lasting 
and  further  action  might  be  necessary  to 
reach   the   desired   result.     The   allegation 
that  the  conapiraey  continued  down  to  tha 
data  of  the  indictment  ia  not  oontradicted 
by  the  Tote.    Furthermorev  as  we  have  aaid, 
the  only  question  here  is  whether  the  plea 
of  the  statute  of  limitations  is  good. 

Taking  it  that  the  eonapiraeiee  mads 
eriminal  by  the  act  of  July  S,  1800,  may 
have  eontinuanoe,  we  are  of  opinion  that 
the  pleaa  are  bad.  To  be  sure,  it  still  might 
be  argued  that  the  general  rule  that  time 
need  not  be  proved  as  laid  applies  to  eon- 
tinuing  offenses,  that  therefore  tbe  aU^^ 
tion  in  the  indictment,  so  far  aa  it  speoifiea 
the  time  in  which  the  oonspiracy  waa  main- 
tained, ia  immaterial,  and  that  a  plea  tra- 
versing only  that  is,  in  subatance,  a  plea 
in  confession  and  avoidance,  and  good. 
Whether,  in  a  charge  of  a  continuing  of- 
fense, even  such  specific  earmarks  of  tim* 
as  those  in  this  inaiotment  majce  it  enter 
Into  tbe  essence  of  the  offense,  we  shall 
not  diacusa.  Time  is  held  to  be  of  the  es- 
sence in  Massachusetts  and  aome  other 
states  (Com.  v.  Pray,  13  Pick.  3S0,  SM| 
Com.  V.  Briggs,  11  Met.  673;  State  v.  Small, 
SO  Me.  462,  14  Atl.  942;  Fleming  r.  SUt«, 
£8  Tek.  App.  234,  12  S.  W.  60fi) ;  white 
this  has  been  thought  to  be  a  local  peculiari- 
ty, and  the  contrary  has  been  decided  els*- 
where  (SUto  v.  Beno,  41  Kan.  674,  682, 
eS3,  21  Pac  770;  State  v.  Arnold,  98  Iowa, 
2B3,  67  N.  W.  252;  Bishop,  New  Crim.  Proe. 
S9  397,  402).  However  this  may  be,  if  the 
plea  of  the  statute  of  limitations  is  good 
where  it  confesses  and  avoids  all  that  the 
indictment  avers,  still,  aa  was  pointed  out 
in  aa  able  brief  by  the  lata  lamented  Solici- 
tor General,  it  ia  open  to  too  many  objeo- 
tions  and  difficulties  to  be  enoonraged  or 
allowed  except  in  dear  eases.  Apart  from 
technical  rulea,  the  averments  of  time  in 
the  indictment  are  expected  and  intended 
to  be  proved  as  laid.  The  overt  acts  relied  h 
upon  coming  down'to  within  three  years  7 
of  the  indictment  are  alleged  to  have  been 
done  in  pursuBnea  of  tbe  conspiracy,  and 
the  pleas  miut  be  taken  to  deny  that  alle- 
gation, unless  they  rely  upon  the  supposed 
impossibility  of  ths  acts  having  the  char- 
acter alleged.  It  is  only  by  an  artificial 
rule,  if  at  all,  that  the  plea  can  be  treated 
aa  not  traversing  the  Indictment,  and  we 
are  not  prepared  to  give  that  supposed  rate 
such  an  effect. 

The  discussion  at  tha  bar  took  a  wider 
range  than  is  open  at  this  stage.  It  haidtf 
is  necessary  to  explain  that  we  have  nothiim 
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to  H7  M  to  whKt  vridenoe  would  ba  wtd- 
fldent  to  prove  tha  eontinostioB  of  the  eon- 
■plrMf,  or  where  tlie  burden  of  pl«ftding  or 
proof  ae  to  abandonment  would  be.  We 
4e»l  <m\j  with  a  naked  and  highly  technical 
question,  wben  onoe  the  poaaibilitj  of  eon- 
tinuation  is  eatabliahad,  and  aa  to  that  we 
cannot  bring  ourielvea  to  doubt. 

To  Bum  up  and  repeat:  The  indictment 
chargea  a  continuing  eouapiracf.  Wbether 
It  doe*  10  with  technical  suAclene;  ia  not 
before  us.  AW  that  we  decide  ia  that  a 
eonepiracj'  may  have  continuanee  in  time, 
and  that  where,  ae  here,  the  indictment, 
eonsiatently  with  the  other  facta,  alleges 
that  it  did  bo  continue  to  the  date  of  filing, 
that  allegation  mnat  be  denied  under  tba 
general  iaaue,  and  not  by  a  apeclal  plea. 
Under  the  general  ieaue  aU  defenaes,  includ- 
ing the  defence  that  the  conapiracy  waa 
■nded  by  aucceaa,  abandonment,  or  other- 
wiae,  more  than  three  yeare  before  July  1, 
1000,  will  be  open  and  unaffected  by  what 
we  now  decide. 

Judgment  rerereed. 


IlTBDKAllOI  (I  IS*)  —  FOBBIOIT  COMPAHT  — 

What  is  "Doino  Bubinmb." 
1.  The  receipt  by  a  foreign  insurance 
company  at  ita  home  office  of  premiums  up- 
on policies  theretofore  issued,  together  with 
four  isolated  acta  extending  over  a  period 
of  thre*  years,  consiHting  id  rewriting  an 
cxiating  policy,  sending  a  chedc  in  payment 
of  a  policy,  to  t>e  delivered  upon  receipt  of 
certain  unpaid  asBessments,  and  two  ad- 
iuatmante  within  the  state  of  claims  which 
have  accrued,  do  not  constitute  doing  busi- 
neaa  within  the  state  after  the  company's 
eaaerted  withdrawal  therefrom  in  good 
faith,  so  as  to  preclude  it  from  revoking  ita 
designation  of  the  state  insurance  eommis- 
■ioner  as  ita  agent  to  receive  service  td 

[Bd.    Not*.— For    other    casn.    tee    Insurance, 
0«t.  Dig.  I  IT:    Dm.  Dig.  t  M.* 
For  ottier  deflnltloni.  He  Words  and  PbruM, 

vol.  1,  pp.  tas-T[SO:  toI.  i.  pp.  tmo-tmi.i 
Ikburance  (I  22*)— Sebvice  on  FoREion 

CojiPASY  — Kbvokiho    DtaioNATioN   o» 

Statk  OinoEB. 

Z.  A  foreign  insurance  company,  upon 
withdrawlne  from  the  state  in  good  faith, 
to  escape  tne  compulsion  of  N.  C.  act  of 
February  10,  1899,  requiring  it  to  become 
a  domestic  corporation  if  it  desires  to  con- 
tinue to  do  busineu  in  the  state,  may  re- 
vise ito  appointment  of  the  state  insur- 
ance commissioner  as  ita  agent  to  receive 
•errica  of  proceas,  so  far  aa  claims  of  citi- 
una  of  other  states  are  concerned,  which 
are  assigned  after  such  withdrawal  to  a 
resident  of  the  state  for  collection,  although 
•For  olhar  emm  tee  um<  toplo  *  I  huubbi  Id 


N.  C.  Laws  isn,  ehap.  84,  continues  the 
authority  of  the  eommissioner  in  force 
and  irrevocable  so  long  aa  any  liability  of 
the  company  ahall  remain  outstanding  in 
the  sUte. 

raa.   Kota.— For   othsr   oases, 
Dwi.  DiB.  I  ■!.•] 
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IN  ERROR  to  the  Court  of  Appeato  of  the 
SUte  of  New  York  to  review  a  Judg- 
ment which  modified  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  for 
the  Second  Department  of  Uiat  state,  en- 
forcing, upon  the  submission  of  an  agreed 
eaae,  certain  foreign  judgmente  recovered 
upon  policies  of  life  insurance.    Affirmed. 

See  same  case  below,  184  N.  Y.  133.  80 
L.R.A.  CN.S.)  877,  76  N.  E.  1072.  6  A.  &  B. 
Ann.  Cas.  291. 

The  facts  are  stated  in  the  opinion. 

Mr.  Faol  Annltago  for  plaintiff  in  er- 

Meaars.  Wtlltam  Hepburn  Russell, 
George  W.  Field,  Frank  H.  Piatt,  and 
William  Beverly  Winslow  for  defendant  In 

*Ur.  Justice  HcKenna  delivered  the  opin-  • 
ion  of  the  court: 

This  writ  of  error  is  prosecuted  to  review 
a  judgment  of  the  court  of  appeals  of  the 
state  of  New  York,  modifying  a  judgment 
of  the  supreme  court  of  that  state.  The 
Judgment  of  the  court  of  appeals  was  re- 
mitted to  and  made  the  Judgment  of  the  lat- 
ter court 

The  action  was  brought  by  Hunter,  whom 
we  shall  call  plaintiff,  against  the  Insurance 
company,  which  we  shall  refer  to  as  defend- 
ant, upon  five  judgments  obtained  In  the 
state  of  North  Carolina,  recovered  by  one 
Em  rick  Wadsworth,  a  citizen  of  North 
Carolina,  and  owned  by  plaintiff.  The  judg- 
mente were  recovered  upon  policies  of  insur- 
ance issued  by  defendant,  one  of  which  waa 
issued  to  a  citizen  of  North  Carolina  while 
defendant  was  doing  business  there,  the 
otiiers  to  citizens  of  New  York  and  New^ 
Jersey.  They  were  assigned  to  Wadsworth  to 
long  after 'defendant  had  attempted  to  re- • 
move  from  North  Carolina.  Judgment  was 
rendered  for  their  full  amount  with  inter- 
est and  costs,  to  wit,  the  sum  of  99,065,  by 
direction  of  the  appellate  division  of  the 
court,  to  which  the  ease  was  submitted  upon 
an  agreed  stetement  of  facta.  The  court 
of  appeals  reduced  the  same  by  the  amount 
of  the  four  judgments  recovered  on  the  poli- 
eiee  issued  in  New  York  and  New  Jersey. 
The  Federal  question  presented  ia  whether 
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dna  fklth  mad  credit  wm  refuNd  to  the 
Jndgmeats,  in  tioIbiUoii  of  the  ConBtitution 
of  the  United  Stato. 

The  jadgtnenta  were  obtained  by  default, 
after  eerrice  made  upon  the  insurance  oom- 
mlMJoner  of  the  state.  The  deciHion  of  the 
eaae  tnmi  upon  the  validity  of  the  •errice. 
The  defendant  ie  a  life  insurance  com' 
pany,  organiied  under  tlie  laws  of  New 
York.  Prior  to  March  IS,  1800,  it  was  dnl; 
admitted  to  do  businesa  in  the  state  of 
North  Carolina,  it  complying  with  the  laws 
of  the  state  succeaaiTclj  passed,  which  re- 
quired insurance  companies  to  appoint 
■gents  upon  whom  service  of  process  could 
be  made. 

On  March  6,  ISOQ,  the  legislature  passed 
«  law  known  as  the  Wlllard  law.  The  law 
prescribed  that  no  foreign  insurance  com- 
pany should  do  business  in  the  state  until 
It  Iiad,  by  a  duly  executed  instrument,  filed 
in  the  office  of  the  secretary  of  state,  con- 
stituted and  appointed  iiu  insurance  oom- 
misaioner  its  true  and  lawful  attorney,  upon 
whom  all  lawful  process  in  any  action  or 
legal  proceedings  might  be  served,  and 
agreed  that  such  service  should  have  the 
same  force  and  validity  as  if  served  on 
the  company,  and  that  "the  authority  there- 
of" should  "continue  in  force  irrevocable  so 
long  as  any  liability  of  the  company" 
should  "remain  outstanding  in  this  eom- 
monwealtb."  Chapter  64  of  the  Laws  of 
1BS9. 
^  On  or  about  tbt  13th  of  April,  defendant 
« eseented  the  power  of  attorney  required, 
•  and  thereupon  a  license*was  Issued  to  it  to 
do  business,  as  provided  by  law,  under 
which  It  did  business  in  the  state  for  a  time. 
The  legislature  which  passed  the  WilUrd 
law  passed  also  a  law  called  the  Craig  act, 
t^  which  it  was  provided  that  any  foreign 
Insurance  company  desiriog  ta  do  businesa 
tu  the  state  after  June  1  then  ensuing 
must  become  a  domestie  corporation  of  the 
state.  There  were  severe  penalties  pre- 
scribed for  the  violation  of  the  act.  The 
company  was  subjected  to  a  penalty  of  (200 
a  day  for  every  day  it  "continued  to  oper- 
ate or  do  business  without  having  complied 
with  the  requirements  of  the  act,"  and  it 
was  deprired  of  the  right  of  suing  in  the 
state  courts,  or  to  enter  into  any  new  con- 
tracts, or  enforce  tiiose  it  had  made.  In 
addition  to  the  penalty  of  (200,  it  was  sub- 
}seted  to  a  penalty  of  $S00  for  each  day 
that  It  did  business  after  Uie  1st  day  of 
June,  1899,  "without  first  becoming  a  do- 
mestic corporation." 

The  act  took  effect  on  the  10th  of  Feb- 
ruary, 1890.  In  May  of  that  year  the  board 
of  directors  of  defendsnt  passed  a  resolu- 
tion to  withdraw  from  the  state,  and  to  dis- 


pense with  and  terminate  the  servioes  ot 
ail  of  ita  agents.  It  also  revoked  the  au- 
thority of  the  insuranee  commissioner  to  set 
as  its  attorney  to  receive  service  of  prooess. 
A  certified  copy  of  the  reeolution  was  served 
on  the  eommiasioner,  and  the  agents  of  the 
company  were  withdrawn  from  the  stat*^ 
tha  premiums  upon  the  policies  theretofore 
issued  by  It  being  remitted  by  mail  to  ita 
home  office,  where  the  policies  and  premiums 
were  payable,  and  loMse  upon  policies  being 
paid  by  check  from  its  office.  Outside  of 
this  the  record  shows  (our  transactions:  (1) 
The  rewriting  of  a  policy  of  insurance  is 
1S99,  originally  issued  in  1886,  which  wM 
mailed  from  its  office  in  New  York;  {2)] 
sending  a  eheek  In  payment  of  a  policy  it- 
sued  prior  to  May  17,  1800,  to  be  delivered 
upon  receipt  of  certain  unpaid  assessmentsi 
(3)  the  adjustment  in  North  Carolina,  in^ 
June,  1002,  of  a  loss  upon  a  policy  issued  m 
in'Washington,  Dietriet  of  Columbia,  the' 
beneficiary  having  removed  to  North  Caro- 
lina; (4)  the  adjnsbnent,  by  an  attorney 
employed  for  the  purpose,  of  a  claim  upon 
a  policy  written  in  North  Carolina  prior 
to  May  17, 1809.  The  two  first  transaetiouB 
were  prior  to  the  beginning  of  the  actions 
in  which  the  judgments  were  recovered,  and 
the  two  last  were  subsequent  to  that  time. 
TbesB  are  the  transactions  upon  which 
plaintiff  relies  to  establish  that  defendant 
doing  business  at  that  time  in  the 
iUte. 

Three  of  the  polidee  upon  which  Judg- 
ments were  recovered  were  issued  in  the 
state  of  New  York  long  prior  to  the  year 
1899.  The  (onrth  policy  was  issued  in  New 
Jersey,  also  prior  to  1890.  The  assignments 
to  Wadsworth  were  made  in  December  and 
January,  1002,  and  the  suits  were  begun  on 
January  20,  1002. 

There  is  no  controversy  over  the  power 
of  the  state  to  pass  the  Willard  and  Craig 
acta,  so  called,  or  to  make  their  provision 
conditions  upon  which  foreign  insurance 
corporations  could  do  business  in  the  state. 
The  controversy  is  over  the  duration  of  the 
conditions.  The  decision  upon  that,  plain- 
tiff contends,  depends  upon  the  question 
whether  the  insurance  company  was  doing 
business  in  the  state  at  the  time  the  actions 
the  policies  were  brought  and  process 
served;  and,  insisting  that  it  was,  cites  Con< 
neeticut  Mut.  L.  Ins.  Co,  v.  Bpratley,  172 
S.  «02,  43  L.  ed.  069,  IS  Sup.  Ct.  Rep. 
;  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  100  U.  B.  147,  47  L.  ed.  087,  23  Sup. 
Ct.  Rep.  707.  PUinUff  further  insiata  thai, 
even  if  it  be  assumed  that  defendant  had 
withdrawn  from  the  state  in  good  faith,  and 
had  ceased  to  do  business  therein  after  May 
18, 1800,  it  was  still  liable  to  be  nied  In  tiw 
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eourta  of  tha  itats  "in  may  aetloii  or  loeal 
procMding  of  ererj  Oktnr*  of  whieb  th« 
«ourtB  of  North  CkroIiiiK  had  juritdfetlon," 
und  thmt  tba  insuTsnce  eommiwiotier  waa 
Iti  agent  to  reMive  ■ervioa  of  procesa.  Tbia 
oontontlon  fa  baaed  oq  tlie  proWaion  of  tbe 
Q  ctKtDta    which    continuaa    the    authority    of 

*  the  eaaunlaaioner  "in  force  and  irrerocable 

■  BO  long  aa  an;*liability  of  laid  oompany  re- 
tnaina  outstanding  in  said  Btatc." 

If  the  altuation  of  defendant,  regarding 
vhat  it  had  done  and  ita  obligationa,  was 
■zaetly  azpraased  tiy  the  eontentiona  of 
plUntiff,  they  might  be  irreaiatible.  But 
not  only  the  Willard  act,  but  the  Craig  aot, 
mnat  be  eonaidered  in  determining  delend- 
uit'a  conduct.  It  had  dona  buaineaa  in  the 
atmte,  and  the  former  act  tiecame  a  part  of 
ita  obligationa  to  ita  policy  holdera.  The 
bttar  act  impoeed  new  eonditlona  upon  It, 
and  B8  an  altematlTe  to  complianee  with 
than,  required  It  to  remove  from  the  state. 
An  eraaion  of  the  requirement  waa,  aa  we 
hare  aeen,  acTerely  penalized.  Money  penal- 
tiaa,  one  of  $200  and  one  of  S500,  for  every 
day  it  ahould  do  buaineaa  after  the  lit  of 
June,  18S9,  were  iraposed  upon  It,  and  no 
•ontract  it  ihould  malce  or  had  made  oould 
be  enfoToed  in  the  eonrta  of  the  state.  Such 
were  the  aiteraativeB  presented  by  the  Craig 
aet  In  otlier  words,  defendant  was  given 
tha  ehoiee  to  become  a  domeitie  corporation 
or  go  out  of  the  itate.  It  ohoae  to  go  out 
of  the  atate,  end  adopted  the  only  way  it 
eonld  to  do  so.  We  think  such  eouree  was 
open  to  it,  and  we  aae  no  reason  to  qnestli 
ita  good  faith. 

It  ia,  however,  conUnded  that  defendant 
"peraiatad  In  doing  business  in  tha  r 
and  waa  ao  found  at  the  time  of  the  service 
of  process  in  question."  Four  instaneei  are 
adduced  to  auitain  the  contention,  two  of 
which  oocTured  in  lS9e  and  two  In  1002. 
These  instances  have  no  relation  to  one  an- 
other, and  no  relation  to  the  transactions 
apon  which  the  judgments  were  based, 
tween  the  flnt  two  and  the  laat  two  there 
was  an  interval  of  three  years,  and  yet  it  la 
insisted  that  there  was  such  connection 
between  them  that  they  conatitnted  doing 
Inuineas  continuously  in  the  state,  and  the 
defendant  waa  hence  preclnded  from  revok- 
,  ing  Ita  power  of  attorney  to  the  insurance 

•  emnmiaaioner.     The  contention  of  plaintiff, 

■  ao  far  aa  baaed  on  the'instances  adduced, 
saieonnters  a  great  difficulty.  They  were 
not  new  buslnaas.  They  related  to  old 
favnsaetions,  and  were  intended  only  to  f 
111  their  obligationa,  This  waa  the  pli 
dn^  of  defendant, — a  duty  which  it  could 
not  evade,  nor  could  the  state  even  prevent 
U.  Bedford  v.  Eastern  Bldg.  &  L.  Asao. 
MX  U.  fi.  2!T,  45  L.  ed.  834,  21  Sup.  Ct. 
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Bap.  SOT.  Between  doing  business  for  such 
purposes  and  doing  business  generally  there 
is  quite  a  diilerence.  If  not,  the  eonse- 
quenoes  are  somewhat  serious.  The  Craig 
act,  as  we  have  seen,  imposes  a  penalty  of 
•700  a  day  for  each  day  after  the  let  day 
of  June,  18B0,  that  a  foreign  corporation 
sliall  do  business  in  the  state  without  con- 
forming to  tha  provisions  of  tha  act. 

Plaintiff,  however,  presses  with  eameat- 
ness,  in  support  of  his  contention,  the  fol- 
lowing casea:  Connecticut  Mut.  L.  Ina.  Co. 
V.  Spratley,  172  U.  &  002,  43  I^  ed.  66B, 
19  Sup.  Ct.  Bep.  308  i  Mutual  Beserve  Fund 
Life  Aseo.  v.  Phelps,  190  V.  B.  147,  47  L. 
ed.  9S7,  23  Bnp.  Ct  Bep.  707;  Mutual  B«- 
serve  L.  Ina.  Co.  *.  Birch,  BOO  U.  S.  812, 
00  L.  ed.  620,  26  Sup.  Ct  Bep.  762;  Com- 
mercial Mut  Accl.  Co.  V.  Davie,  213  U.  B. 
24S,  S3  L.  ed.  762,  29  Sup.  Ct.  Bep.  446. 

In  the  Spratley  Case  the  life  insurance 
policy  which  waa  the  subject  of  the  suit  waa 
issued  by  the  inauraace  company  when  it 
was  oonoededly  present  and  doing  buslneaa 
in  the  state  of  Tennessee.  The  service  waa 
upon  an  agent  by  the  name  of  Chaffee,  sent 
to  investigate  into  the  cireumstanoea  of  tha 
death  of  Spratley  and  the  claima  of  bia 
widow.  These  facts  distinguish  the  oase  from 
the  one  at  bar.  But  certain  language  of 
the  court  is  quoted  to  establish,  not  only 
was  the  insurance  company  so  doing  busi- 
ness in  tlie  state  as  to  justify  service  of 
process  upon  the  agent  appointed  by  the 
company,  but  doing  business  generally.  The 
court,  through  Mr.  Justice  Peekham,  said: 

"We  think  the  evidence  in  this  case  shows 
that  the  company  was  doing  bosinesa  within 
the  state  at  the  tinie  of  this  service  of  proe- 
esa.  From  1870  until  1694  it  bad  done  ^ 
an  active  business  throughout  the  state  by  « 
its  agenta* therein,  and  had  Issued  policies  • 
of  insurance  upon  the  lives  of  citizens  of 
the  state.  How  many  polieles  it  had  so 
issued  does  not  appear.  Its  action  in  July, 
1694,  in  assuming  to  withdraw  from  the 
state,  was  simply  a  recall  of  its  agents  do- 
ing business  therein,  the  giving  of  a  notice 
to  the  state  insurance  commissioner,  and 
a  refusal  to  take  any  new  risks  or  to  issue 
any  new  polieiea  within  the  state.  Its  out- 
standing policies  were  not  affected  thereby, 
and  it  continued  to  collect  the  premiums 
upon  them  and  to  pay  the  losses  arising 
thereunder,  and  It  was  doing  ao  at  the  time 
of  the  service  of  proeess  upon  its  agent" 

And  further ; 

"It  cannot  be  said  with  truth,  as  we 
think,  that  an  inaurance  company  does  no 
business  within  a  state  unless  it  have  agent* 
therein  who  are  continuonsly  aeeking  new 
riaks,  and  it  is  oontinuing  to  Issue  new  poli- 
eiea npoB  such  risks.    Having  suooeeded  !■ 
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taking  rlib  In  tbe  sbite  throngh  m  DiinLber 
»S  jttn,  it  oannot  be  nid  to  eamae  doing 
bn^BM*  therein  when  it  eeaae*  to  obtain  or 
■ak  for  new  riaka  or  to  iaaue  new  policies, 
iriiila  at  the  aama  time  it*  old  policies  eon- 
tinne  in  foree  and  the  pTamiums  thereon 
are  eonttnuonalj  paid  bj  the  policy  holders 
to  an  agent  Tesiding  in  another  etate,  and 
who  waa  once  the  agent  in  the  state  whete 
tba  policy  holdera  resided.  This  action  on 
the  part  of  the  company  eonstitutea  doing 
bnsineaa  within  the  state,  so  far  as  is  necea- 
aary,  within  the  meaning  of  the  law  upon 
thia  aubjact.  And  this  buainesi  waa  con- 
tJTming  at  the  time  of  the  serrice  of  proe- 
e«e  on  Mr.  Chaffee  in  Memphis." 

This  referanoe  to  the  law  in  the  state 
most  he  considered.  A  statute  of  the  state 
provided  that  procesa  might  be  served  upon 
any  agent  of  a  corporation  doing  business 
In  the  state,  found  within  the  eounty  when 
the  suit  was  brought,  no  matter  what  ehar- 
«  Mttf  of  agent  such  person  might  be,  and  in 
■  the  absence  of  such  an  agent  it>  should  be 
Buffldent  to  serve  process  upon  any  person 
found  In  the  county  who  represented  the 
corporation  at  the  time  of  the  transaction 
out  of  which  the  suit  aroee  took  plae&  It 
waa  under  thia  statute  that  eernae  waa 
made  upon  Chaffee.  This  aervioe  was  held 
good,  this  oourt  saying,  in  addition  to  what 
baa  been  quoted  above:  "Even  though  we 
might  be  unprepared  to  say  that  a  service 
of  proeeas  upon  'any  agent'  found  within 
the  eounty,  as  provided  in  the  statute,  would 
be  sufficient  in  the  case  of  a  foreign  cor- 
poration, the  question  for  us  to  decide  ia 
whether,  upon  the  facta  of  this  ease,  the 
service  of  process  upon  the  person  named 
was  a  sufficient  service  to  give  jurisdiction 
to  the  court  over  this  corporation." 

Further  explanation  of  tiie  language  of 
the  court  la  contained  in  the  following  paa- 
aage: 

"A  vast  maas  of  business  is  now  done 
throughout  the  country  by  corporations 
which  are  chartered  by  states  other  than 
those  in  which  they  are  transacting  part 
of  their  business,  and  justice  requires  that 
some  fair  and  reasonable  means  should  ex- 
ist for  bringing  such  corporations  within 
the  Jurisdiction  of  the  courts  of  the  state 
where  the  business  was  done,  oul  of  which 
tk«  dispute  arues."     {Italics  ours.) 

Untual  Reserve  Fund  Life  Asso.  t. 
Phelpa  is  distinguished  from  the  case  at 
bar  by  the  same  features  that  djatinguish 
the  Spratley  Case  from  it  The  suit  was 
brought  by  a  citisen  of  the  state  of  Ken- 
tucky upon  a  policy  issued  when  the  aseo- 
eiation  was  doing  a  general  business  in  the 
(tate  through  regular  agents,  under  a  li- 
wnse    from    the    states      The   commissioner 


aubaaquently  canceled  Ita  lioanie,  and  il 
withdraw  its  agenta  from  the  atate^  Tha 
eerriea  of  proeeaa  in  tha  aetion  was  narer- 
thdeas  made  upon  the  eomrriiatoner  and 
sustained.  It  was  atlpulated  by  the  parties 
that  outstanding  polices  were  continued  In 
force  after  the  action  of  the  onmnissioner, 
on  which  the  association  had  eollected  and  ,. 
waa  oollectiug  duea,  premiuma,  and  ansnaa  » 
ments,  and  thia  court  held,  on  the*Bathori^  ■ 
of  the  Spratley  Case,  that  the  aaaociation 
was  doing  business  in  the  state.  Thaae 
general  words  must  be  qualified,  as  we  have 
seen,  like  words  in  the  cited  ease  should  be 
qualified,  to  protect  transactlona  which  had 
been  entered  into,  and  to  give  them  the  ben- 
efit of  the  law  in  view  of  which  they  were 
made.  This  court  said:  TTfae  plaintiff  waa 
a  citiien  of  Kentucky,  and  tbe  causa  of 
aetion  arose  out  of  transactions  had  betwesm 
the  plaintiff  and  defendant  while  the  lat- 
ter waa  carrying  on  business  in  the  state 
of  Kentucky,  under  license  from  the  state." 
And  it  was  said  of  tha  statute  that  it  and 
"other  kindred  statutes  enacted  in  various 
statea  indicate  the  purpose  of  the  state  that 
foreign  corporations  engaging  in  busineM 
within  its  limita  shall  submit  the  eontro- 
versiea  growing  out  of  that  business  t«  ita 
eourts,  and  not  compel  a  eitisen  for  such 
a  controversy  to  seek,  for  the  purposa  of 
enforcing  his  claims,  the  state  in  whiidi  tba 
oorporation  had  its  home." 

Mutual  Reserve  L.  Ins.  Co.  t.  Birch  waa 
a  like  case.  Certain  judgments  which  were 
sued  on  in  New  York  were  obtained  in  no- 
tions upon  policies  Issued  when  the  iusor- 
ance  company  was  doing  its  regular  busi- 
ness in  tbe  state  of  North  Carolina,  and 
antedated  ita  resolution  to  withdraw  from 
the  state.  The  case  was  rested  in  the  court 
of  appeals  of  New  York  on  Woodward  ▼. 
Mutual  Reserve  L.  Ins.  Co.  ITS  N.  V.  494^ 
102  Am.  St.  Rep.  61»,  71  N.  E.  10.  It  waa 
said  in  that  ease  that  the  stipulation  <d 
the  company  in  r^ard  to  service  of  proo- 
eas  become  an  obligation  of  tbe  com- 
pany precisely  as  thoi^;h  it  "bad  been 
incorporated  in  the  policies;  and  therw- 
after,  whether  the  company  continued  to  do 
business  in  the  state  or  not,  policy  holdera 
could  commence  action  by  service  upon  tha 
secretary  of  state,"  subsequently  changed 
to  the  insurance  commissioner.  Woodward 
V.  Mutual  Reserve  I,,  Ins.  Co.  waa  cited 
by  this  oourt  in  its  opinion  sustaining  tha 
judgment  in  the  Rirch  Case.  _ 

Commercial  Mut.  Acci.  Co.  v.  Davis  has  ■ 
the  Bame*eharacteriBtica  aa  the  eases  whiek  • 
we  have  reviewed,  and  needs  no  other  com* 
raent  than  that  it  repeated  the  doetnns  «f 
tba  other  cases. 

The  Arst  contention  of  plaintiff  la  than 
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lore  ontenable.  TIw  Dext  eoiitonti<«  !■  th^t, 
•rcn  if  defendant  did  withdrmw  from  th« 
•tkta  in  good  faith,  tlie  antiiori^  to  the 
tnmrsiice  commieaioneT  to  receire  lervice 
d  prooew  oontinned  m  long  m  tlia  company 
kad  outstanding  liabilitiM  In  tha  itatc. 
And  thii,  it  ia  iaaiitad,  oonatituted  tli« 
duration  of  Uu  authority  not  only  for  eanaea 
tl  aetion  ariaing  in  the  itate,  bat  for  eansea 
of  action  arising  in  other  atttM.  In  other 
word*,  tlut  the  language  of  the  itatute  ia 
not  limitod  by  ita  purpoae  to  protect  the  rea- 
tdent  policy  holder*  of  the  company,  but  for 
the  benefit  of  arery  litigant  upon  any  cauM 
vl  action  i  and,  to  oaa  the  graphio  language 
etf  tlM  court  of  appeals,  to  "perpetuate  a 
local  forum  to  which,  under  gulee  of  an 
aaaigument  to  aonie  reeldsnt,  nonreaidenti 
tt  far  distant  atatea  might  floek  for  the 
porpoaa  of  inatitating  litigation  upon  con- 
tiacia  laaned  to  them  at  their  homes,  againat 
a  eorporatian  Uiere  readily  subject  to  aerr- 
Ice,  and  which  long  before  had  attempted 
in  good  faith  to  withdraw  from  the  juris- 
diction thus  hunted  oat"  [1S4  N.  T.  144, 
80  L.R,A.  (N.S.)  677,  76  N.  E.  1074,  6  A.  & 
B.  Ann.  Caa.  294.] 

This  is  oertajnly  the  logical  conseqoenee 
of  plaintiff's  contention,  and  to  lustain  it 
ha  relies  upon  Johnaton  t.  Trade  Ins.  Co. 
ISe  Mass.  438;  Wilson  r.  Martin- Wilson 
Aatnnatic  Fire  Alarm  Co.  140  Mass.  £4, 
SO  N.  B.  818;  Biggs  t.  Mutual  Reaerve 
rnnd  Life  Asso.  128  N.  C.  6,  37  S.  E.  0S5. 
A  statute  like  that  of  North  Carolina  waa 
•onstrued  In  the  Msseachusetta  cases,  and 
therefore  the  construction  given  to  it  is  In- 
structiTe.  In  all  of  the  oases  the  corpora- 
tion bad  "a  domioil  of  business  in  the  com- 
monwealth," to  use  the  language  of  the 
nprcane  judicial  court  of  Maasachnastts, 
and  the  oaurt  reoogniied  that  the  right  to 
■ne  upon  e&nse  of  action  arising  in  another 
atate  was  not  within  "the  main  purpose" 
^ef  the   statute   passed   on;    indeed,   that  it 

*  "ma  not  framed  foe  that  purpose,"  but  de- 

*  eided  tbat*"the  words  'sU  lawful  processes 
in  any  action  or  proceeding'  must  be  held 
to  include  all  actions  which  might  lawfully 
be  brought  againat  a  company  thus  having 
kdconicil  of  business  in  this  commonwealth." 
In  Wilson  v.  Martiu-Wilson  Automatlo  Fire 
Alarm  Co.  the  contract  sued  on  was  made 
in  the  state,  and  was  to  be  performed  there. 

In  Biggs  T.  Mutual  Reserve  Fund  Life 
Asso.  the  policy  on  which  the  action  was 
based  waa  issued  to  a  resident  of  the  state. 
The  langnage  of  the  court  was  quite  gen- 
eraL  The  court  did  not  discuss  whether  it 
waa  "  'eeating  to  do  business  io  the  state' 
to  transaet  that  buaineea  through  agents  lo- 
fated  ontaide  of  the  stat«,  by  means  of  the 
■aU,"  thou^  it  may  be  aaid  that  the  eonrt 


expressed  doubt  of  It  by  referring  to  the 
Spratley  Case.    It  waa  aaid: 

"It  is  suffleieot  to  point  out  that  the  stat- 
ute requires  the  power  of  attorney  to  be 
irrevocable,  not  'as  long  as  the  company  con- 
tinues to  do  business'  in  thia  atate,  but  as 
long  as  'any  liability  of  tha  oompany  re- 
muna  outstanding'  in  thia  state,  and  tha 
oontract  with  the  state,  as  expressed  in  the 
power  of  attorney  filed  by  the  oompany,  so 
specifies.  No  amount  of  authoritiea  having 
a  more  or  less  fancied  analogy  can  over- 
oome  these  plain  words  of  the  statute,  and 
of  the  power  of  attorney  drawn  snd  filed 
in  oonfonnity  thereto.  Green  t.  Equitable 
Mut.  Life  &  Endowment  Asao.  106  Iowa, 
eZS,  T6  N.  W.  S3fi;  Ben  Franklin  Ins.  Co. 
T.  Gillett,  M  Md.  218." 

This  general  language  moat  be  considered 
in  relerenoe  to  the  caae, — *  conolusion  which 
is  Justified  by  tiie  deaislon  of  the  court  in 
Moore  v.  Mutnal  Beaerre  Fund  Life  Asao, 
129  N.  G  31,  3S  8.  B.  037,  where  it  is  said 
that  the  state,  having  the  right  to  pre- 
scribe the  terms  upon  which  tbe  insurance 
cc»npany  might  carry  on  its  business  in  tha 
state,  and  the  company,  "being  permitted, 
proceeded  to  make  eontraeta  with  eitlEens 
of  the  state,  and  became  liable  to  them  un- 
der these  contracts.  One  of  the  provisions 
upon  which  defendant  was  allowed  to  do 
bnsiuesB  here  waa  that  James  S.  Young,  ^ 
ranee  commissioner,  and  bis  suecea-  • 
in  olDoe, •  should  be  oonatituted  its* 
agent,  upon  whom  service  of  process  might 
be  made,  and  that  said  agency  should  con- 
tinue so  long  as  the  defendant  had  any  lia- 
bilities remaining  nnaatisfied  in  this  state, 
arising  from  or  out  of  ita  said  business 
of  insurance."  As  to  the  revocation  of  the 
authority   of   tbe    commissioner,    the   court 

"It  Is  conceded  that,  as  a  general  rule,  a 
principal  has  the  right  to  revoke  a  power 
of  attorney  at  any  time,  whether  it  ia  In 
terma  irrevocable  or  not.  But  to  thia  gen- 
eral rule  there  are  well-establiahed  excep- 
tiona,  as  to  where  it  is  coupled  with  an 
interest,  or  where  It  ia  contractual  In  ita 
nature,  given  for  a  consideration  and  for 
the  protection  of  someone  or  some  interest. 
In  our  opinion  this  power  falls  under  this 
exception  to  the  general  rule.  It  was  con- 
tractual tn  its  nature,  waa  given  upon  con- 
sideration that  defendant  should  have  the 
right  to  carry  on  Its  business  in  this  state, 
and  for  the  proteotiou  of  those  who  should 
deal  with  the  defendant.'' 

Manifeatly,  this  means  who  should  deal 
with  the  defendant  in  the  state.  The  facts 
le  cose  at  bar  are  different  from  the  eit- 
ises.  The  policies  upon  which  tlie  four 
judgments  were  reoovered  were  not  issued 
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in  Nortli  CuvUna,  uid,  not  having  been  ii- 
■oad  nnder  th«  faith  of  ita  lam,  are  not  an- 
titlad  to  their  ramedial  lanction.  The  facta 
In  thii  eaae  ate  also  differMit  from  thoae 
In  the  HawaehnaetU  caaea.  Defendant  did 
not  have  "a  domieil  of  bn^DeH"  in  the 
state,  nor  were  the  eontraets  to  be  per- 
formed there.  It  in  good  faith  withdrew 
from  the  state, — wiUidrew,  indeed,  under 
the  eompulsioa  of  law.  We  aa^  "under 
pnlaloa  of  law,"  for  olearl j  the  Craig  ac 
quired  that  as  an  alternative  to  compliance 
with  ita  provisions.  It  presented  a  choice 
to  defendant  of  one  of  two  eourses.  De- 
fendant accepted  one  of  them,  that  is,  with- 
drew from  the  state,  and  revoked  the  pow- 
H  er  which  It  had  given  to  tiie  insurance  oom- 

*  miaaioner  to  acoept  service  for  it.    Revoked 

*  it  as  far  aa  it  could  do  so.  It'eonld  not 
revoke  it  as  to  anj  "interest  or  right  found- 
ad  or  created  upon  faith  thereof,"  and  which 
"required  ita  perpetuation  and  continuance," 
aa  the  court  of  appeals  lias  eorrectlf  said, 
and  we  think  with  that  learned  court,  that 
It  would  be  eztramel^  inequitable  to  re- 
gard it  as  irrevocable  to  plaintiff  and  those 
in  his  situation.  Indeed,  it  is  not  within 
the  contemplation  of  the  atatut«  that  the 
authority  to  the  commlasioner  is  to  be 
arailabie  to  those  in  the  situation  of  plain- 
ttff. 

Judgment  affirmed. 


(mn.  a.  so.} 

DOBIB    GRIFFITH,    allaa    Doris    Griffin, 

Plff.    In   Err., 

T. 

STATB  OF  CONNECTICUT. 

OonBTs  (I  394*)— I^ivoLousnxM  of  I^d- 
■KAL  QuisnoH. 

1.  The  contention  that  the  exemption  of 
banks  or  trust  companies  and  bona  fide 
mortgages  from  the  operation  of  Conn.  Pub. 
Acta  1907,  chap.  23S,  prohibiting  ezaeting 
more  than  16  per  cent  on  loans,  or  accept- 
ing a  note  for  a  greater  amount  than  that 
actually  loaned,  with  intent  to  evade  this 
proriaion,  denies  the  equal  protection  of  the 


aa  not  to  serve  at  the  basis  of  a  writ  of  er- 
ror from  the  Federal  Supreme  Court  to  a 
State  court. 

[Bd.  Nota.— F-OT  oUiar  c»Beg.  ■■«  Coorts.  Cent. 
DIr  tl  UHt-lOffT;    Dsc.  Dli.  |  IH.*] 

CoNRirunosai.    Law    (|    212*)  —  Eqitai. 

PnoTxcnoN  or  I'ss  Laws. 

X.  The  exemption  of  banks  or  trust  com- 
panies and  bona  fide  mortgages  from  the 
operation  of  Conn.  Pub.  Acta  1907,  chap. 
S38,  prohibiting  the  exacting  of  more  than 
16  per  cent  interest  on  loans,  or  accepting 
a  note  for  a  greater  amount  than  that  ac- 
tually loaned,  with  intent  to  evade  tbia  pro- 
•isiou,    does    not   render   such    statute   re- 


pugnant to  the  equal  proteettoB  of  tbe  Iswi 
clause  of  the  Federal  Constitntioii,  but  sncli 
elassiflcation  has  a  reasonable  basis. 

[Bd.  NaU.— For  othar  euei,  aM  CoDsUtatloaa] 
Id*.  Cent.  Dlf.  i  ESI;    Dsc  Dim.  |  HI.*] 

OoHBTirnnoHAi.  Law  (|  145*}— luPAiniKa 

OOtTTBACT    OBLIQATIOHB. 

8.  Forbidding  the  enforcement  of  con- 
traots  made  in  violation  of  Conn.  Pub.  Acta 
1907,  chap.  238,  prohibiting  the  exacting 
of  more  than  IS  per  esut  interest  on  loans, 
or  accepting  a  note  for  a  greater  amount 
than  that  actually  loaned,  with  intent  to 
evade  this  provision,  is  not  Invalid,  as  the 
contract  cleuae  of  the  Constitution  does  not 
protect  coQtractB  which  are  properly  pro- 
hibited. 

[Bd.  Notfl,— For  other  cams,  see  Conatltutloaal 
Law,  Cent.  Die  if  :n-2SI.  Ul-llT,  IH-US:  Dwt. 
Dl«.  i  14».'] 

[No.  614.] 

Submitted    November    28,    1910.     Dedded 

December   12,   1910. 


rora  of  the  State  of  Connecticut  to  re- 
view ft  judgment  which  affirmed  a  convio- 
tion  in  the  Superior  Court  of  Hartford 
County,  in  that  state,  of  exacting  mor« 
than  16  per  cent  interest  on  a  loan.  Af- 
firmed. 

See  sam*  case  below,  83  Conn.  1,  74 
AtL  1068. 

Statement  by  Mr.  Justice  While:  ■ 

•  Upon  a  prosecution  originating  la  tba* 
police  court  of  the  city  of  Hartford,  In 
Hartford  county,  Connecticut,  the  plaintiff 
B  tried  and  convicted  in  the  su* 
perior  court  of  the  oonnty,  upon  an  infor- 
mation alleging,  in  six  counts,  tbe  corn* 
mission  of  offenses  against  chapter  238  of 
the  Public  Acts  of  Connecticut  of  1S07.  Th« 
offenses  charged  were  the  exacting  on  cer- 
tain loans  of  money  a  rate  of  interest  great- 

than  16  per  cent  per  annum,  contrary  to 
the  provisions  of  the  1st  section  of  the  act, 
accepting  notes  for  an  amount  great- 
a  that  actually  loaned,  with  intent 
to  evade  the  provisions  of  said  Ist  section, 
contrary  to  the  provisions  of  the  2d  section 
of  the  act  During  the  course  of  the  trial, 
the  accused,  in  various  forms,  assailed  the 
validity  of  the  statute  referred  to  because 
of  repugnancy  to  the  contract  clause  of  the 
Constitution  of  the  United  States,  and  to 
tbe  equal  protection  clause  of  the  14th 
Amendment.  From  a  judgment  imposing 
a  fine  as  to  the  conviction  upon  each  count, 

appeal  was  taken  to  the  supreme  court 

errors.     The  judgment  of  the  superior 
court   was   affirmed    (83   Conn.    1,   74   AtL  ^ 
106S),  and  the  case  wsa  then  brought  here.* 
the  filing  of  the  record,  the  state  of  ■ 
Connecticut  has  moved  that  the  writ  of  er- 

be  dismissed,  or,  in  the  alternative  that 
the  judgment  be  affirmed. 


D  Dee.  *  Am.  Dlaa.  IHiT  to  dal*.  * 
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Hr.   I.   Honrr  Harrla  for  pUintlff  In 
Mr.  Hn^  H.  Aloom  for  defeadAnt  in 

•  *Hr.  Jturtlae  Vblte,  aiter  maUug  the  for«- 
going   BtatamMit,   delivered   tha   opinioa    of 

nie  motion  to  dismiM  or  AfHrm  !•  In  «f- 
l«at  bkMd  npoa  the  olklm  ibiA  the  Mdgn- 
mente  of  arror  present  no  lubstMitl&l  Fed- 
eral qoeation.  i>a  the  oontentiona  urged  re- 
qnired  for  their  elucidation  m  consideTmtlon 
of  the  proriaion*  of  the  (tOitate  charged  to 
bnve  been  Tlolstad,  we  esMrpt  the  let  uid 
M  eeotiou  of  the  aet  They  are  m  fol- 
Imnt 

"Bee.  I.  No  penon,  firm,  or  corporation, 
or  U17  agoit  thereof,  other  thu  a  nation- 
al bank  or  a  tiank  or  tnut  oompany  duly 
Incorporated  under  the  lawi  of  thia  ttata, 

*  or   a   pawnbroker,   as    proviaed  in  chapter 
?  B»S  Of  the  Public  AeU'of  IMS,  ahal),  dl- 

recttf  or  IndlrBotlj,  loan  money  to  any  per- 
■on,  and  directly  or  Indirectly  charge,  de- 
mand, accept,  or  make  an  agreement  to  re- 
eelve  thervtor  int«reat  at  a  greater  rate 
than  IB  per  eentnm  per  annnni.  The  pro- 
Tlaiona  of  thIa  lection  shall  not  apply  to 
loana  mada  to  any  national  bank,  or  any 
bank  or  trust  company  duly  incorporated 
under  the  laws  of  this  state,  or  to  any  bona 
fide  mortgage  of  real  or  personal  property. 

"Sac  2,  No  person,  firm,  or  oorporation, 
with  intant  to  evade  f  1  hereof,  shall  aoept 
a  note  for  a  greater  amount  than  that  ac- 
tually loaned," 

The  claim  that  the  statute  operate*  to 
deny  the  equal  protection  of  the  laws  is 
baaed  upon  the  proriiion  exempting  from 
the  operation  of  the  t«rpis  of  )  1  "any  na- 
tional bank,  or  any  bank  or  trust  company 
dnly  incorporated  under  the  laws  o(  this 
stats,"  and  "any  bona  fide  mortgage  of  real 
or  personal  property."  The  contentions 
elaborated  in  the  asaiguments  of  error  find 
RMoinct  exprassicH)  in  the  following  prop- 
osition set  out  in  the  brief  filed  In  opposi- 
tion to  the  motion  to  diamias: 

"It  is  elaimed  by  the  plaintiff  in  error 
that  the  statute  in  question  i«  an  arbitrary, 
unjust,  and  unreasonable  aelection,  faroring 
a  class;  is  detrimental  to  the  public,  stifles 
competition,  and  that  no  good  reason  exists 
tor  the  granting  of  the  privilega  of  loaning 
money  at  any  rate  of  interest  without  tak- 
ing a  mortgage  on  real  or  personal  prop- 
er^ to  the  favored  class,  to  tha  ezslualon 
of  all  others. 

'^t  is  not  a  police  regulation;  there  is  no 
care  imposed  or  restriction  in  the  loan  of 
Boney  t^  the  favored  few,^-simply  an  arbi- 


trary, unreasonable  limitation  upon  all  ex- 
eept  thooe  privileged  under  the  statute. 

"The  regulation  of  interest  charges  is  un- 
doubtedly the  proper  subject  of  state  legis- 
lation, but,  in  the  first  place,  this  statute  . 
is  not  a  regulation  of  interest  cliarges.    It  9 
is'in  effect  a  special  statute  permitting  only  ? 
certain  favored  individuals  or  oorporationa 
to  do  an  act  or  conduct  a  business. 

"There  is  'no  fair  reason  for  the  law  that 
would  not  require  with  equal  force  its  ex- 
tension to  others  It  leaves  untouched.' " 

It  U  elementary  that  the  subject  of  the 
maximum  amount  to  be  charged  by  persons 
or  corporations  subject  to  the  jurisdiction 
of  a  state  for  the  use  of  money  loaned  with- 
in the  jorfsdiotion  of  tha  state  is  one  with- 
in tha  police  power  of  such  stata.  The  pow- 
er to  r^ulate  existing,  the  details  of  the 
legislation  and  the  exceptions  proper  to  be 
made  rest  primarily  within  the  discretion 
of  the  state  legislature,  and  "unless  such 
regulations  are  m>  unreasonable  and  ex- 
travagant as  to  interfere  with  property  and 
personal  rights  of  citizen  1,  unnecessarily 
and  arbitrarily,  they  are  within  the  power 
of  the  Btat«;  and  that  the  cJassiflcation  of 
the  subjects  of  such  legislation,  so  long  as 
such  classification  has  a  reasonable  basis, 
not  merely  arbitrary  aelection 
without  real  difference  between  the  sub- 
jects Included  and  thoss  omitted  from 
the  law,  does  not  deny  to  the  citi- 
aen  the  equal  protection  of  the  laws."  Wat- 
'.  Maryland,  218  U.  8.  173,  84  L.  ed. 
98T,  30  Sup.  Ct  Rep.  U4,  and  cases  cited. 
In  the  case  at  bar,  the  supreme  court  of  ar- 
ruled  that  the  statute  was  not  repug- 
nant to  the  14th  Amendment,  folowing  a 
prior  ruling  to  that  effect  made  in  State  r. 
Hurlburt,  S2  Conn.  232,  72  Atl  1079. 

In  tha  Hurlburt  Case,  discussing  conten- 
tions similar  to  those  here  urged  against 
the  validity  of  the  Connecticut  statute  of 
1907,  based  upon  the  exemption  clause  in 
question,  the  court  said; 

'The  exception  from  its  operation  of 
loans  by  national  banks  was  merely  a  rei>- 
ognition  of  the  legal  effect.  In  excluding 
state  legislation  on  the  same  subject,  of  the  q 
statutes  of  the  United  States  which  regulate  ^ 
their  right  to'make  such  contracts.  The  * 
further  exception  in  favor  of  loans  by  trust 
companies  chartered  by  this  stata  was  fully 
justified  by  the  peculiar  character  of  thesa 
institutiona,  each  created  by  a  special  act 
of  legislation,  and  subject  to  the  inspection 
of  the  bank  commisaioners.  Qen.  Stat. 
1002,  chaps.  1S0,  802.  There  was  also  rea- 
sonable cause  for  tha  exception  as  to  pawn- 
brokers. Their  business  can  only  be  car- 
ried on  by  those  found  by  public  autborl^ 
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to  b*  niltable  peraoni  to  angage  in  ft,  u>d 
lU  ehftractar  ii  atioh  aa  to  make  it  not  Im- 
propor  to  allow  a  charge  of  interest  bejond 
tbe  limit  of  16  par  cent  a  year.  Pab.  Acta 
190S,  ahap.  236,  p.  43B.  There  wu  also 
■ofBeient  nason  tor  reatrioting  the  atatuta 
•0  that  ft  ihould  not  apply  to  loana  made 
to  an;  bank  oi  to  any  truat  oompany  ehar- 
larad  by  thia  state.  Stieh  institutions,  man- 
aged by  tboae  aecuttomed  to  financial  op- 
•rationa  and  familiar  with  the  worth  of 
money  In  the  market  from  day  to  day, 
might  well  be  deemed  to  rnquire  no  etatu- 
tory  protection  against  being  forced  by  their 
flnancial  necesBltiee  to  pay  excessive  inter- 
«at  for  moneys  borrowed.  Nor  ia  the  set  in- 
validated by  the  exoeption  of  mortgages. 

Tubliei^  ij  one  of  the  beat  safeguards 
against  the  making  of  uniMniscionable  oon- 
tracta.  Under  our  recording  system,  it  ia 
rare  that  any  bona  Ade  mortgage,  either  of 
ra^  or  personal  proper^,  fails  to  be 
promptly  spread  upon  the  records  of  the 
town  in  which  is  situated  the  property 
whidi  ia  its  aubject.  So  far  sa  concerned 
chattel  mortgages,  also,  our  General 
BUtutea  of  1902  (Si  4132,  4184)  had 
already  made  other  and  reaaonable  prori- 
don  as  to  the  rate  of  interest  which  might 
be  charged,  or  which,  in  cose  of  foreclosure, 
eould  be  allowed.  The  general  assembly, 
in  respect  to  the  matter  of  usury,  had  the 
right  to  deal  with  different  classes  of  money 
landera  or  money  borrower!  in  a  difTerent 
way,  provided  there  were  nothing  apparent- 
ri  ly  vnresaonable  in  creating  such  distine- 
2  tiona,  and  all  the  members  of  each  olaas 
■  were  treated'in  the  same  manner.  Heath  tt 
U.  Ufg.  Co.  T.  Worst,  207  V.  B.  338,  354, 
U  L.  ed.  236,  243,  2S  Sup.  Ct.  Hep.  114; 
Home  Teleph.  &  Teleg.  Co.  t.  Los  Angeles, 
ill  U.  S.  265,  281,  S3  L.  ed.  176,  136,  29 
Sup.  Ct.  Bep.  50.  Tb«  enactment  of  the 
•tatute  BOW  in  question  fell  within  this 
right.  Norwich  Qas  &.  Electric  Co.  t.  Nor- 
wich, 76  Conn.  665,  573,  57  AtL  746." 

In  the  argument  on  behalf  of  the  plaintiff 
In  error,  no  attempt  is  made  to  meet  the 
foree  of  the  foregoing  statements  of  the 
court  below;  and,  clearly,  in  the  light  of 
such  declarations,  it  is  impossible  to  con- 
clude otherwise  than  that  the  clasalfleation 
complained  of  has  a  reasonable  basis,  and 
that  the  exemption  of  national  banks,  et«., 
was  not  a  mere  arbitrary  selection. 

In  the  argument  tor  plaintiff  in  error  no 
nfei«noe  ta  made  to  the  claim  urged  below 
of  the  protection  of  the  contract  clause  of 
the  Constitution.  The  claim  appears  to 
have  had  reference  to  a  provision  contained 
In  S  B  of  the  act  of  1907,  forbidding  the 
cnforoement  of  contracts  made  in  violation 
of  the  act,  thereby  operating  to  deny  validi- 
ty to  nieb  contraeta  when  made  by  tboaa 


'  not  within  the  ezempted  etaasea.  There  wm 
power  to  enact  the  provialon  (Uisaouri,  E. 
*  T.  Trust  Co.  V.  Krumaeig,  172  U.  S.  351, 
3BB,  35g,  43  L.  ed.  474,  478,  477,  19  Sup. 
Ct  Sep.  170),  and,  as  a^d  by  the  court 
below,  the  contract  elauae  of  the  Constitu- 
tion of  the  United  States  "doea  not  give 
validly  to  eontraeta  which  are  properly 
prohibited  by  statute." 

The  supreme  court  of  errors  of  Conneeti- 
cut  did  not  err  in  it*  Judgment  of  affirm- 
ance. Aa,  however,  the  particular  etassifioa- 
tion  here  assailed  has  not  been  the  subject 
of  ezpreas  consideration  in  any  prior  de- 
cision of  this  court,  and  hence  the  power 
to  make  it  eannot  be  said  to  have  been  so 
explicitly  foreclosed  as  to  cause  contentii» 
on  the  subject  to  be  obviously  frivolous,  the 
motion  to  dismiss  cannot  prevail  Louisville 
A  N.  B.  Co.  V.  Melton,  218  U.  S.  36,  64  L. 
ed.  S21,  30  Sup.  Ct  Bep.  676.  It  ia,  how- 
ever,  manifest  from  the  analysis  which  hoa 
been  made  of  prior  decisions,  that  apply-  ^ 
ing  the  principlea  settled  by  the  cases  which  g 
have*gone  before,  the  oontentions  now  ad-  ■ 
vaneed  against  the  correctness  of  the  jndg- 
meat  are  so  wholly  without  merit  aa  not 
to  require  further  argument  The  motion 
to  affirm  must  therefore  prevaiL 

Affirmed. 

(U  v.  B.  in.} 

DORIS  QHIFFITH,  alias  Doris  Griffin,  Plff. 

in  Err., 

STATE  OP  CONNECTICUT. 


IN  ERROR  to  the  Supreme  Court  of  Er- 
rora  of  the  Stato  of  Connecticut  to  r» 
view  a  Judgment  which  affirmed  h  convic- 
tion in  the  Superior  Court  of  Hartford 
County,  in  that  state,  of  exacting  more  thhn 
15  per  cent  interest  on  a  loan.  AMrmed 
Bee  same  CSM  below,  M  Conn.  1,  74  AtL 
106S. 
Mr.  I.  Henry  Harris  for  plaintiff  in  er- 

Mr.  Hugh  Bf.  Alcorn  for  defendant  in 


Hr.  Justice  Wblte  delivered  the  opin- 
ion  of  the  court: 

The  parties  to  thte  record  are  the  same 
as  in  No.  614.  Just  decided  [21S  U.  S.  5S3,  B4 
L.  ed.  1151,  31  Sup.  Ct  Rep.  132].  and  the 
questions  involved  are  the  same,  the  prosecu- 
tion being  for  similar  oflenses  against  the 
CtmneoUeut  act  of  1907.    Both  c 
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teied  togethsr.  TTp<m  tlie  eoDTietion  in  thlt, 
bowerar,  tha  trial  eomt  impoied  tha  pen- 
miij  ot  fmpriHmment.  The  two  case*  wer« 
dispowd  of  bj  tba  aaprenie  court  of  arrora 
in  ana  opinion.  As  tha  deolsion  in  No. 
514  la  naoaisuril^  oantrollicg,  it  followa 
that  tba  Judgment  of  tlM  Buprema  Court 
tl  Xhrrora  of  Couneotiant  mjiat  ba  and  it  la 


(US  u.  a.  M.) 
JULIAN  EERXKCIA,  PUT.  in  Err., 

FELIX  GUZMAN. 

APFUI.  akd  Ebrob  (It  1003,   1004*)— Re- 

▼BW  OF  Faotb. 

1.  Tha  objeetiona  tliat  the  Terdlot  to  a 
M^tonwa  Htion  ma  againat  the  walght 
«f  avMtenee,  knd  that  the  damagaa  allowad 
ware  azeesalve,  eannot  be  oonaidered  by  th» 
FedeTRl  Supreme  Court  on  a  writ  of  error, 
where  there  ia  Bridenee  proper  for  the  eon- 
■ideration  of  tha  jury. 

[■0.  Nat*.— For  otbtr  cane,  aaa  Appeal  and 
■iTor,  0«oL  Die  11  MS-mT:  Dw.  Dl*.  U 
UOt.  HOi*] 

Appkai.   ard    EIbbob   (|   20i*)— QiTEGtnoif 

Not  Baisxd  Below. 
S.  No  question  ia  praaentad  to  an  ap- 
pellata  court  with  reapeot  to  the  admla- 
•ibility  of  the  testimoD;  of  a  phjsiclan  ap- 
pointed I>y  the  trial  court  in  a  negligence 
action  to  examine  the  plaintiff  in  order  to 
aaeertain  his  present  condition,  where  such 
appointment  was  made  with  the  consent 
of  counael,  and  the  witness  subsequently 
taetiflad  without  objection. 

[■0.  Not*.— For  otber  caua,  sM  Appeal  and 
Brror,  CsnL  Dig.  K  ISSS-ISSO;  Dec  Dig.  |  KM.*: 
BlECEPTIONB,    BiLJ.    Of   (i   Kfl*)~ A mncnm n 

Blli.. 

3.  There  la  no  error  in  amending  a  bill 
of  exceptions,  after  an  appeal  bond  has 
been  given  and  approved,  so  as  to  conform 
to  tba  facta,  by  showing  that  the  court 
stated  when  a  phyaiciaD  appointed  by  the 
court  in  a  negligence  action  to  ascertain 
plaintiff'B  present  condition  waa  called  to 
testify,  that  his  examination  of  the  plain- 
tiff had  been  made  by  consent,  and  that 
counsel  had  agreed  that  his  evidence  should 
ba  eonsldered  as  correct,  where  it  does  not 
appear  that  such  statement  was  unjuatiOed, 
or  that  object! —  '-  " '- 

[PL    NOW.-F 
BlU  ot,  CanL  D 

Aftzal  akd  Bbbob  (I  802*}— E^ECI.^DIHo 
Exeeart  Witness— Whbh    Not   Qbotjhd 

rOB  'B)tVKB8AI„ 

i.  The  refusal  to  permit  a  physician 
called  as  an  expert  to  testify  In  a  negli- 
gence action  is  not  ground  for  reversal, 
where  thereeord  does  not  show  what  testi- 
mony the  witness  was  expected  to  give,  or 
that  he  was  qualified  to  give  any. 

[BO.  Not*.— For  other  caB»,  sea  Appaal  and 
Brror,  CenL  Dig.  »  2906-:W»:    Dec.  Dig-  t  C9Z.*1 

[No.  «.] 

Submitted    November    29,    1910.      Decided 
December  IS,  IBIO. 


IN  ERBOK  to  the  District  Court  of  the 
United  BUtes  for  Porto  Eico  to  review 
a  judgment  in  favor  of  plaintiff  in  an  ao- 
tion  to  recover  damages  for  personal  in- 
juries.   Affirmed. 

See  same  case  below  on  motion  for  new 
trial,  3  Porto  Rico  Fad.  Bep.  472. 

The  facta  are  stated  in  the  opinion. 

Mr.  WllUs  Sweet  for  plaintiff  la  error. 

Mr.  Frederick  Ii.  Oomwell  for  defend- 
ant in  error. 

*Mr.  Justice  Hnghes  delivered  the  opin-  * 
ion  of  tha  court: 

This  action  waa  brought  in  the  diatrlot 
court  of  tha  United  Statea  for  Forto  Blco 
to  recover  damagea  for  personal  injuries  re- 
sulting from  the  fall  of  a  portion  of  the 
building  owned  by  the  plaintiff  in  error, 
which  It  was  alleged  he  had  negligently  al- 
lowed to  remain  in  a  dangerous  condition. 
It  was  tried  by  a  jury,  who  gave  a  verdict 
againat  plaintiff  in  error  for  the  sum  of  ti,- 
000.  Judgment  waa  Mitoied  aocordlngly, 
and  the  case  comea  hare  on  writ  of  error. 

The  argument  on  behalf  of  the  plaintiff 
in  error  proceeds  upon  the  assumption  that 
this  court  may  review  the  evidence  as  to 
negligence  and  aa  to  the  damagea  recover- 
able, and  may  reverse  the  judgment  if  the 
court  is  dissatis&ed  with  the  findings  of  tha 
jury.  This,  however,  is  not  the  province 
ot  the  court  upon  writ  of  error.  Aa  there 
was  evidence  proper  for  the  consideration 
of  the  jury,  the  objection  that  the  verdict 
was  against  the  weight  of  evidence,  or  that 
the  damages  allowed  were  excessive,  cannot 
be  considered.  United  States  Exp.  Co. 
V.  Ware,  20  WalL  S43,  E2  L.  ed.  422;  lHvw 
York,  L.  E.  A  W.  B.  Co.  v.  Winter,  143 
U.  S.  eo,  70,  0  L.  ed.  71,  SO,  12  Sap.  Ct. 
Rep.  3SB;  Lincoln  v.  Power,  151  U,  S.  436- 
438,  SS  L.  ed.  224,  226,  14  Sup.  Ct.  Bep. 
387  J  Humes  v.  United  SUtes,  170  U.  8.  210, 
42  L.  ed,  1011,  18  Sup.  Ct.  Bep.  QD2. 

Nor  was  any  exception  taken  by  the 
plaintiff  in  error  to  the  instructions  which 
the  trial  court  gave  to  the  jury.  The  only 
queationa  which  are  properly  before  us  for 
review  are  as  to  certain  rulings  upon  the 
admissibility  of  testimony. 

Error  is  assigned  In  admitting  the  testi- 
mony of  a  physician.  Dr.  Joaquin  Martinez 
GuBsp,  "as  correct,"  and  it  is  further  urged 
that  the  court  "erred  in  changing  the  reo-  J 
ord*relative  thereto  after  tha  bond  on  ap-  ■ 
peal  had  been  given  and  approved."  It  ap- 
pears that  the  witness  was  appointed  by 
the  court  to  examine  the  plaintiff  below  in 
order  to  ascertain  his  condition  at  the  time 
of  ths  trial,  and  that  this  action  waa  taken 
with  the  consent  of  the  counael  for  the  de- 
fendant (the  plaintiff  in  error).  The  ex- 
amination was  made  and  the  witneaa  subse- 
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quently  tMtifled  withont  objection.  In  f&et, 
the  ooniuel  tor  the  plaintiff  in  error  con- 
ducted the  direct  examination,  and  there 
wai  no  croaa-ezBinination.  No  question, 
therefore,  it  preoented  vltli  respect  to  ths 
ftdmiMibilitf  of  this  tastitnoiiy.  The  bill 
of  ezeeptioni  was  amended  ao  as  to  show 
that  the  court  stated,  when  the  testimony 
w«a  introduced,  not  only  that  the  phy- 
sician's examination  had  been  made  by  con- 
sent, but  that  counsel  had  "agreed  that  hie 
eridence  should  be  considered  as  correct." 
Thia  unendment,  as  the  district  judge 
states,  was  to  conform  the  record  to  the 
fact  Assuming,  ae  we  most,  that  the  state- 
ment WM  made  by  the  court,  it  does  not 
appear  that  it  was  nnjuatiSed  or  th&t  it 
was  objected  to.  The  exception  of  the  plain- 
tiff in  error  Is  simply  to  ita  inclusion  In  the 

It  i*  further  Insisted  that  the  court  erred 
In  refusing  to  allow  one  Dr.  QonzalsE  to 
testify.  As  to  this,  the  record  merely  seta 
forth  that  oounael  "offered  to  present  the 
testimony  of  one  Dr.  Qonzalez,  as  an  expert, 
which  testimony  Is  not  allowed  by  the  oourt, 
■nd  to  which  ruling  of  the  court  counsel  for 
defendant  thereupon  noted  an  exception." 
Hanifeetly,  the  Judgment  cannot  be  set 
aside  because  of  this  ruling,  for  It  does  not 
appear  what  teatimony  the  witneu  was  ex- 
pected to  give,  or  that  he  was  qualified  to 

We  have  examined  the  other  rulings  of 
which  plaintiff  in  error  complains,  with  re- 
spect to  the  striking  out  of  certain  teati- 
mony, and  we  find  no  error. 

Judgment  afflrmed. 


<tu  O.  a.  ».) 

MOBILE,   JACKSON,  4  KANSAS   01X1 

HAILBOAD  COMPANY.  PUT.  in  Err. 

J.   A.    TURNIPSBEDJ   Administrator,   etc 


PKoncTioN  or  thb  Laws 
noH  or  Railway  Ekplot 

1.  The  abrogation  of  the  fellow-eerrant 
rule  as  to  railway  employees,  made  by 
Hiss.  Code  ISSZ,  )  3&fi9,  does  not  offend 
Bgainat  the  equal  protection  of  the  laws 
ehtuse  of  the  Federal  Constitution  because 

ipplying  - 

track  in  repair. 

[Ed.  Nola.— For  ot — 

lAir,  CanL  Dig.  I  70!:    Dec  DlR.  I  MS.*] 

CoBBTrrunoirAi,  Law  (||  249,  311")- 
EjQuai.  Protection  of  the  Laws— Dul 
PeocEss  OF  Law  —  Statute  Cbeatinc 
Pbxsuuftior  or  Nbouoence. 

2.  Neither  the  equal  protection  of  the 
laws  nor  due  process  of  law  is  denied  by 
Uiss.  Code  1906,  g  1985,  under  which,  in  ac- 
tions against  railway  companies  for  dam- 


age done  to  persons  or  property,  proof  of 
injury  inflicted  by  the  nmning  of  the  loco- 
motives or  cars  Is  made  prima  facie  evi- 
dence of  negligence. 

[Bd.  Note.— For  othar  cuaa,  SM  Constitiitloiial 
Law     CanL   Die   11  710.  HI:     Dee.   Die   H  Ml. 


[No.  09.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  ot  Mississippi  to  review  a  judp 
ment  whi^  affirmed  a  Judgment  of  the  Cir- 
cuit Court  of  Newton  County,  in  that  state. 
In  favor  of  plaintiff  In  an  action  to  recover 
damages   for  a  wrongful   death.     AiBrmed. 

See  same  ease  below,  91  Miss.  ET3,  124 
Am.  St.  Bep.  S7&,  46  So.  SOO. 

The  fsots  are  stated  In  the  opinion. 

Mr.  James  N.  Flowers  and  Messn, 
Uay,    Flowers,    &   Whitfield    for    plaintiff 

Mr.  O.  H.  Alexander  for  defendant  In 


*Ur,   Justice  liurton  delivered  the  opln-* 
ion  of  ths  eourt: 

Thie  was  an  action  in  tort  for  the  wrong- 
ful  killing  of  Bay  Hic^  m  section  foreman 
in  the  service  of  the  railroad  company. 
There  was  a  judgment  for  the  plaintiff  in  a 
circuit  court  of  the  state  of  MisslBsippi, 
which  was  afSrmed  by  the  supreme  oourt 
of  the  state. 

The  Federal  questions  asserted,  which  ara 
supposed  to  give  this  eourt  jurisdiction  to 
review  the  judgment  of  the  supreme  court  of 
the  state,  arise  out  of  the  alleged  repug> 
nancy  of  g|  1669  and  198B  of  the  Miaaissip- 
pi  Code  to  that  clause  of  the  14th  Amend- 
ment of  the  Constitution  which  guaranteea 
to  every  person  the  equal  protection  of  the 
laws.  $ 

'Section  3G59  of  the  Mississippi  Code  of* 
1892,  being  a  rescript  of  S  193  of  the  Missis- 
sippi Constitution  of  1890,  abrogates,  sub- 
stantially, the  common-law  fellow-servant 
rule  as  to  "every  employee  of  a  railroad 
corporation."  It  is  urged  that  this  legisla- 
tion, applicable  only  to  employees  of  a  r^l- 
road  company,  ia  arbitrary,  and  a  denial 
of  the  equal  protection  of  law,  unless  it  be 
limited  in  Its  effect  to  employees  imperiled 
by  the  hazardous  business  of  op-rating  rail- 
road trains  or  engines,  and  that  the  Mis- 
sissippi supreme  court  had,  in  prior  caHe% 
BO  defined  and  construed  this  legislation. 
Ballard  v.  Mississippi  Cotton  Oil  Co.  81 
Miss.  SSe,  62  L.R.A.  407,  96  Am.  St  Rep. 
476,  34  So.  633;  Bradford  Constr.  Co.  v.  . 
Eeflin,  88  Miss.  314,  12  L.R.A.(N.8.)  1040, 
42  So.  174,  8  A.  &  E.  Ann.  Cas.  1077. 
It  Is  now  contended  that  the  provlstm 
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luM  been  eozistnied  in  the  present  csee  as 
applicabla  to  an  emplojee  not  subject  to 
mny  danger  or  peril  peculiar  to  tbe  opera- 
tion of  railway  traini,  and  tbat  therefore 
the  reBaon  (or  iuch  apeeial  elaBHlfication 
bils,  and  the  proTiaion,  so  construed  and 
applied,  la  InTalid  a«  a  denial  of  the  equal 
protection  of  the  law. 

This  contention,  ahortly  stated,  oomei  to 
thia:  that  although  a  clasiificatioD  of  rail- 
way employees  may  be  Justified  from  gen- 
•ral  considerations  based  upon  the  haiard- 
ma  character  of  the  occupation,  such  claasi- 
fleation  becomes  arbitrary  and  a  denial  of 
the  equal  protection  of  the  law  the 
ment  it  is  found  to  embrace  employees  not 
ezpoaed  to  hazards  peculiar  to  railway  op- 
•ration. 

But  thia  oonrt  has  never  ao  construed  the 
limitation  imposed  by  the  I4th  Amendment 
upon   the   power   of   the   state   to   legislate 
with   reference   to   particular   employments 
as  to   render  ineSeetual  a  general  elasaiQ. 
eation  resting  upon  obvious  principle!  of 
pnbtie  policy,  because  it  may  happen  that 
the  daaaiflcation  includes  persons  not  sub- 
ject to  a  uniform  degree  of  danger.     The 
inaistenoe,  therefore,  that  legislation  in 
speet  of  railway  employees  generally  is 
^  pugnant  to  the  clause  of  the  Constitution 
•  gooranteeing  the  equal  protection  of 
law,  merely  because  it  is  not  limited  to 
those   engaged   in   tbe   actual   operation 
trains,  is  without  merit. 

The  intestate  of  the  defendant  in  en 
was  not  engaged  in  tlie  actual  operati 
of  trains.  But  he  was  nsTerthelesa  engaged 
in  a  service  which  subjected  him  to  dangers 
from  the  operation  of  trains,  and  brought 
him  plainly  within  the  general  legislative 
purpose.  The  ease  in  hand  illustraUs  the 
fact  that  such  employees,  though  not  di- 
rectly engaged  in  the  management  of  trains, 
are  navertheleae  within  the  general  line  of 
bacard  inlierent  in  the  railway  bueiness. 
Hm  deceaaed  was  the  foreman  of  a  section 
erew.  His  business  wee  to  keep  the  track 
In  repair.  He  stood  by  the  side  of  the 
track  to  let  a  train  pass  by;  a  derailment 
oeeurred,  and  a  ear  fell  npon  him  and 
emsbed  out  his  life. 

In  tlM  lata  ease  of  Louisville  ft  N.  R.  Co. 
T.  Helton,  218  U.  a  36,  64  L.  ed.  921,  30 
Bap.  Ct.  Rap.  676,  an  Indiana  tellow-i 
ant  act  was  held  applicable  to  a  member  of 
a  railway  construction  crew  who  wat 
jnred  while  engaged  in  the  construction  of 
a  cool  tipple  alongside  of  the  railway  ti 
This  whole  matter  of  classification  was 
there  considered.  Nothing  more  need  be 
said  upon  the  subject,  for  tbe  case  upon 
this  point  la  fully  eorered  by  tbe  decision 


The  next  error  arises  upon  the  constitu- 
tionality of  j  1985  of  the  Mississippi  Coda 
of  IBOO.    That  section  reads  as  follows: 

"Injury  to  persons  or  property  by  rail- 
roads prima  facie  evidence  of  want  of  skill, 
etc — In  all  actions  against  railroad  com- 
panies for  damages  done  to  persons  or  prop- 
erty, proof  of  injury  Inflicted  by  the  running 
of  the  locomotives  or  cars  of  such  company 
shall  be  prima  facie  evidence  of  the  want  of 
reasonable  skill  and  care  on  the  part  of  the 
servanta  of  tbe  company  in  reference  to 
such  Injury.  This  section  shall  also  apply 
to  passengers  and  employees  of  railroad 
companies." 

The  objection  made  to  this  sUtute  is  that  fj 
the  railroad'eompanies  are  thereby  put  into* 
a  class  to  themselves,  and  deprived  of  the 
benefit  of  the  general  rule  of  law  which 
places  upon  one  who  sues  in  tort  the  burden 
of  not  only  proving  an  injury,  but  also 
that  tbe  injury  was  the  consequeuoe  of  some 
negligence  in  respect  of  a  duty  owed  to  the 
plaintiff. 

It  is  to  be  primarily  observed  that  the 
statute  is  not  made  applicable  to  all  actions 
against  such  companies.  Ita  operation  is 
plainly  limited,  first,  to  injuries  sustained 
by  passengers  or  employees  of  such  com- 
panies; second,  to  injuries  arising  from  the 
actual  operation  of  railway  trains  or  en- 
gines; and  third,  the  effect  of  evidence  show- 
ing an  injury  due  to  the  operation  of  trains 
or  engines  Is  only  "prima  facie  evidence  of 
the  wont  of  reasonable  skill  and  care  on  the 
part  of  the  servants  of  the  company  in  ref- 
erence to  such  Injury." 

The  law  of  evidence  is  full  of  presump- 
tions either  of  fact  or  law.  Tbe  former 
are,  of  course,  disputable,  and  the  strength 
of  any  inference  of  one  fact  from  proof  of 
another  depends  npon  the  generality  of  the 
experience  upon  which  It  is  founded.  For  a 
discussion  of  some  oommon-law  aspects  of 
tbe  subject,  see  Cincinnati,  N.  O.  k  T.  P. 
R.  Co.  ▼.  South  Fork  Coal  Co.  1  L.ILA. 
(N.S.)  633,  71  C.  C.  A.  SIS,  130  Fed.  528 

Legislation  providing  that  proof  of  one 
fact  shall  constitute  prima  facie  evidence 
of  the  main  fact  in  issue  is  but  to  enact 
a  rule  of  evidence,  and  quite  within  the 
general  power  of  government.  Statutes,  na- 
tional and  state,  dealing  with  such  methods 
of  proof  In  both  civil  and  criminal  caaes, 
atiound,  and  the  decisions  upholding  them 
are  numerous.  A  few  of  tbe  leading  ones 
are  Adams  v.  New  York,  1B2  U.  B.  586, 
4S  L.  ed.  CTS,  24  Sup.  CL  Rep.  372;  People 
V.  Cannon,  13S  N.  Y.  S2,  36  Am.  St  Rep. 
668,  34  N.  E.  759;  Home  v.  Memphis  &  O. 
R.  Co.  1  Coldw.  72;  Meodowcroft  v.  People, 
163  HL  66,  35  L.R.A.  176,  04  Am.  St  ^ 
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*a,  U  N.  E.  303;  Com.  t.  WilUuni,  8 
Or»7,  1;  SUt«  T.  Thomu,  144  Ala.  77,  2 
LJLA.(N.a]  1011,  113  Am.  St  Rep.  17, 
40  Bo.  871,  6  A.  ft  E.  Ann.  Cm.  714. 
W«  are  not  impresaed  with  the  argument 
N  that  the  supreme  court  ot  UiMiseippi,   in 

•  oonatruing  the  act,  haa*declared  that  the 
effeet  of  the  atatute  is  to  create  a  presump- 
tion of  liability,  giving  to  it,  thereby,  an 
•«ff«et  In  ezceaa  of  a  mere  t«mporarj  infei- 
4ne«  of  fact  The  statutory  effect  of  the 
irule  la  to  proTida  that  eridenoe  of  an 
lojuiy  arising  from  the  actual  operation 
«f  ^aina  ihall  areata  an  Inf«renee  of 
negligence,  which  !•  the  main  fact  in 
iHue.  The  onl^  legal  effect  of  this  infer- 
-anoe  !•  to  oast  upon  the  railroad  companj' 
the  do^  of  producing  some  evidence  to  the 
«(ntrar7.  When  that  la  done  the  inference 
(■  at  an  end,  and  the  question  of  negli- 
gence is  one  for  the  jury,  upon  all  of  the 
aridenoa.  In  default  of  such  aridence^  the 
defendant,  in  a  oiril  case,  must  lose,  for 
tha  prima  facia  case  is  enough  as  matter  of 
Uw. 

The  statute  doaa  not,  therefore,  deny  the 
equal  protection  of  the  law,  or  otherwise 
fail  in  due  proeeas  of  law,  because  it  areates 
a  presumption  of  liability,  since  ita  opera- 
tion is  only  to  supply  an  inference  of  lia- 
bility In  tha  absence  of  other  evidence  eon- 
tiadicting  such  inference. 

That  a  legislative  preaumptian  of  one  fact 
from  evidence  of  another  may  not  constitute 
a  denial  of  due  process  of  law  or  a  denial 
of  the  equal  protection  of  the  law,  It  Is 
only  essential  that  there  shall  be  some  ra- 
tional oounection  between  the  fact  proved 
Mtd  the  ultimata  fact  presumed,  and  that 
the  inference  of  one  fact  from  proof  of  an- 
other shaU  not  be  so  unreasonable  aa  to  be 
a  purely  arbitrary  mandate.  So,  also,  it 
moat  not,  under  guise  of  regulating  the 
presentation  of  evidence,  operate  to  preclude 
tha  party  from  the  right  to  present  hi*  de- 
fense to  the  main  fact  Uius  presumed. 

If  a  legislative  provision  not  unreasonable 
in  itself,  prescribing  a  rule  of  evidence,  in 
either  criminal  or  civil  cases,  does  not  shut 
out  from  the  party  affected  a  reasonable  op- 
portunity to  submit  to  the  jury  in  his  de- 
fmse  ui\  of  the  facts  bearing  upon  the  is- 
sue, there  ia  no  ground  for  holding  that 
due  process  of  law  has  been  denied  him. 
«     Tested   by   these   principles,   the   statute 

•  a>  oonstrued  and'applied  by  the  Mississip- 
pi oonrt  in  this  case  is  unobjectionable.  It 
is  not  an  unreasonable  inference  tliat  a  de- 
railment of  railway  cars  is  due  to  some  neg- 
ligeaoe,  eitlier  in  aonstruction  or  malnta- 
nanee  of  tha  track  or  trains,  or  some  oare- 

1  operation. 


Ooi.  Ttax, 

From  tha  foregoing  eonnderations  it  must 
be  obvious  that  the  application  of  tha  act 
to  injurlea  resulting  from  "the  running  of 
looconotlves  and  oars"  is  not  an  arbitrary 
elassifleation,  but  one  resting  upon  eonsid- 
erations  of  publie  policy,  arising  out  of 
Uw  character  of  the  buBineas. 

Judgment  adnned. 


(219  V.  8.  17.) 


DniTED  Statu  (|  74*}— OoimAOTB. 

The  contractor  for  a  public  work  must 
bear  the  loss  occasioned  during  a  typhoon 
by  the  pressure  of  the  rock  revetment  and 
the  acUon  of  wind  and  waves,  although  tha 
storm  would  have  done  no  damage  had  not 
the  structure  been  previously  weakened  by 
a  displacement  of  bulkhead  and  revetment 
by  pressura  from  the  inside  fill,  where  the 
extent  of  the  government's  liability  under 


pressure  resulting  from  the  mud  fill,  and 
the  contractor's  responsibility  expressly  cov- 
ered damage  to  the  bulkhead  or  revetment 
arising  from  wave  action,  or  from  preasura 
of  the  revetmwit  against  the  timber  stniB. 

[Ed.  Note.— For  other  owea,  lee  Unltad  Btatea. 
Dee.  Dl(.  |  T«.*l 

[No.  04.1 


APPEAL  from  and  IN  ERROR  to  the 
Supreme  Court  of  the  Philippine  la- 
lands  to  review  a  judgment  which  affirmed 
a  Judgment  of  tha  Court  of  first  Instanc* 
of  the  City  of  Manila,  aastainlng  a  de- 
murrer to  and  dismissing  the  complaint  In 
an  action  to  recover  from  the  government 
of  the  Philippine  Islands  the  cost  of  re- 
pairing tha  damage  to  an  Incompleted  pub- 
lic work.     Affirmed. 

See  same  case  below,  10  Philippine,  160. 

The  facts  are  stated  In  the  opinion. 

Messrs.  James  Rnaanll  Soley  and  How- 
ard C.  Dickinson  for  appellant  and  plain- 
tiff in  error. 

Asaistant  Attorney  General  Denlson  for 
appellee  and  defendant  in  error. 

*  Mr.  Justice  Holmea  delivered  tbe  opla-  • 
ion  of  tha  eonrtt 

This  is  an  action  upon  a  contract  for  an 
extension  to  the  Lunata  of  the  aty  of  Hft- 
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nllB.  Both  eomts  Iielow  decided  tor  the 
government,  tha  defendant,  upon  demurreT 
to  the  eompUlnt.  Abridged,  the  allega- 
tiona  iTB  these:  A  contract  for  the  work  wai 
made  on  Julj  24,  1906.  On  May  1,  ISOS, 
about  200  feet  of  bulkhead  and  rook  re- 
vetment were  displaced  bj  prewure  from 
the  inald*  fill  and  moved  about  20  feet  in- 
to the  bay  of  Manila,  m  that  a  large  quan- 
tity of  tiw  fill  that  had  been  pumped  be- 
hind the  Iratkhead  eeeaped  into  tbe  bay.  On 
Vmj  18,  before  the  break  could  be  re- 
paired, a  severe  typhoon  occumd,  and  the 
bulkhead  and  lodc  revetment,  being  with- 
out the  support  of  the  inaide  &11,  were  de- 
stroyed for  about  1800  feet  by  the  pressure 
of  Um  rock  revetment  and  the  wind  and 
wave*  from  the  outside,  and  a  large  addi- 
tional quantity  of  tlie  Inside  Oil  escaped. 
The  quMtion  is  which  party  must  bear  tlie 
laat-menUoned  loss.  If  ttw  first  break  had 
not  happened,  no  damage  would  have  been 
done  by  the  typhoon.  The  plaintiff  sets 
forth  the  eoat  of  repairing  the  damages  of 
May  18,  and  seeks  to  recover  it  in  this 

Tbe  epedfleations  of  the  contract  oontain 
the  following: 

"G.  The  contractor  will  be  responsible  for 
damages  to  tlie  bulkhead  and  revetment, 
arising  from  wave  action  or  from  pressure 
of  tlie  revetment  against  the  timber  struc- 
Jjtore;  but  if  a  break  is  caused  by  pressure 
*  tasulting  from*the  mud  fill,  tbe  repairs  to 
Um  structure  will  be  paid  for  by  the  gov- 
ermnent  at  the  prices  specified  in  the  con- 
tract; provided  that  the  specifications  have 
been  fully  complied  with." 

"18,  .  ,  .  All  losses  of  dredged  material 
from  the  fills,  excepting  those  due  to  fail- 
Bre  of  the  bulkheads  from  pressure  of  the 
mud  fill,  aa  stated  in  article  G,  will  be 
maaaored  as  carefully  as  conditions  will  per- 
mit, and  the  computed  amounts  deducted 
from  the  statement  for  tbe  final  payment." 

On  May  24  a  supplemental  contract  was 
rigned.  It  recited  that  the  repairs  made 
necessary  by  the  break  of  May  1  ought  to 
be  paid  for  by  the  govemment;  that  tbe 
original  project  was  modified  so  as  to  fill 
the  space  that  had  given  way  with  rock, 
with  clay  etc.,  tor  the  interstioas;  and  that 
the  ehange  would  either  increase  or  dtroiti- 
Ish  the  cost.  It  then  agreed  that  the  plain- 
tiff should  make  the  repairs,  and  the  gov- 
ernment would  pay  the  actual  and  reason- 
able cost,  with  certain  qualifications,  plus 
15  per  centum,  which  last  was  to  cover  all 
•thar  itMns,  including  profit  This  re- 
ferred to  the  first  damage  only.  On  the 
mat  day.  May  26,  the  government  director 
telegraphed  to  Commiseioner  Forbes:  "for 
Biost  of  ^phoon  damage  I  hold  contractor 


reapousible;  they  claim  government  respon- 
sible for  all,  on  account  delay  repairing  first 
break,  but  wish  to  make  repairs  in  manner 
authorized  for  first  break,  leaving  settle- 
ment of  liability  to  b«  determined  later. 
Repairs  should  be  made  at  once,  but  In 
view  of  contract  requirement  ...  do 
not  see  how  contractors  can  be  autliorized 
proceed  before  determination  of  liability."' 
The  answer  approved  "aathorising  eontrac 
tors  to  proceed  Immediataly  to  make  t«> 
pairs  on  lines  indicated,  with  the  under' 
standing  that  all  rights  reserved  in  regard 
to  adjudication  of  liabilities."  Tliesa  tele- 
grams were  communicated  to  the  plaintiff, 
and  it  waa  authorized  to  proceed  to  make  re-  ^ 
pairs  in  the  manner  outlined  in  the'agree-  * 
ment  of  May  24.  It  did  so,  and  the  gov- 
ernment now  refuses  to  pay. 

It  will  be  understood  that  this  case  is  in 
no  way  concerned  with  the  possible  differ- 
ence in  cost  between  tbe  mode  of  repair 
adopted  and  that  which  might  have  been 
followed  under  the  original  contract.  Tbe 
question  here  is  which  party  is  responsible 
for  the  repairs,  assuming  no  such  difference 
to  exist  Wb  need  not  consider  whether  the 
effect  of  all  that  we  have  recited  was  or  was 
not  to  substitute  the  new  mode  and  new 
oost  for  the  old,  as  that  which  the  parties 
left  at  risk  when  tbey  agreed  that  the  plain- 
tiffs should  go  on  and  do  the  work.  If  tiie 
plaintiff  should  have  any  claim  for  the  ex- 
cess alone,  if  any,  over  the  cost  that  would 
have  been  incurred  under  the  original  piaD^ 
it  is  not  suing  for  it  here. 

Both  sides  found  their  case  on  tbe  divi^ 
sion  of  losses  made  by  the  specification 
quoted.  On  the  one  hand,  the  occidemt  wauld 
not  have  happened  but  for  the  pressure' 
from  the  mud  fill;  on  the  other,  the  mora- 
immediate  cause  was  wave  action  and  the 
pressure  of  the  revetment  against  the  timber 
structure,  the  effects  of  which  the  contractor 
was  to  bear.  We  agree  with  the  court  be- 
low that  the  contractor  must  bear  the  loss. 
The  question  is  not  whether  the  responsibil- 
ity ol  the  government  might  not  have  ex- 
t^ded  to  the  lat«r  consequences  had  it 
originally  been  a  wrongdoer,  and  had  it 
been  sued  in  tort  The  question  ie  to  what 
extent  did  the  government  aesiune  a  risk 
which,  but  for  the  contract,  wouM  not  have 
fallen  upon  it  at  all.  Tbe  contract  quail- 
fled  the  relation  only  cautiously  and  in  part 
If  the  break  waa  caused  by  presaure  from 
the  mud  fill,  the  government  agreed  to  pay 
for  repairs  to  the  structure.     That  was  all. 

But  for  the  addition  in  12,  quoted  above^ 
it  might  lie  doubted  whether  "structure" 
meant  anything  bat  the  bulkhead  and  re- 
vetment But  article  12  extends  tbe  gov- 
ernment liability  to  loss  of   Aredged  m»- 
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*  tariftli  due  to*auah  a  brealc  It  U  suggeBted 
thkt  the  re&Bon  for  the  goTenuneDt  under- 
taking wM  that  the  plan  was  nude  by  tho 
gDvaninient  enginMra.  It  may  have  been. 
But  tho  plaintiff  waa  eoutent  to  work  upon 
that  plan;  it,  not  the  goverDment,  waa  do- 
ing the  worb^  and  it  took  the  riak  k>  far 
«a  the  oontract  did  not  make  a  □hanger  The 
gorermnent  could  not  be  charged  by  it  with 
negligence  or  with  earning  the  flrat  break. 
That  wtw  only  aomething  for  repairing 
wblob  the  gorernment  had  promiied  to  pay. 
Whaterer  tlie  goTemment  had  not  promiMd 
to  pay  for,  the  contractor  had  to  do, 
order  to  offer  the  completed  work  which  it 
had  agreed  to  turniih.  The  caae  is  atroag- 
er  for  the  government  than  thon  upon  poli- 
eiea  of  iocurance,  where  courts  refuee  to 
look  behlod  the  immediate  cause  to  remot- 
er negligenea  of  the  insured.  General  Mut. 
Ins.  Co.  T.  Sherwood,  14  How.  3S2,  300,  14 
L.  ed.  4SZ,  4SB;  Orient  Mut.  Ins.  Co.  t. 
Adama,  123  U.  B.  67,  31  L.  ed.  03,  8  Sup. 
Ct.  Rep.  66;  Dudgeon  v.  Pembroke,  L.  R. 
2  App.  Cas.  284,  2SG,  14  Eng.  Rul.  Gas.  lOS. 
Here,  as  we  have  said,  the  plaintiff  cannot 
charge  the  defendant  with  negligence;  the 
immediate  event  wa*  one  of  which  the  plai 
tiff  took  the  risk;  on  general  principles 
contract  it  took  that  risk  unleaa  it  w 
agreed  otherwise,  and  it  does  not  matter  to 
the  remit  whether  we  eay  that  we  cannot 
look  farther  back  than  the  immediate  cause, 
or  that  the  undertaking  of  the  government 
did  not  extend  to  ulterior  consequences,  not 
■pecifled,  of  the  break  for  repairing  which  it 
nndartook  to  pay,  but  wliich  it  did  not 
eauaa. 
Judgment  affirmed. 

m»  V.  B.  ».) 
TITLE  GUAHANTY  &  TRUST  COMPANY 
OF       SCRANTOiT,       PENNSYLVANIA, 
FIff.  In  Err., 

CRANE  COMPANY,  F.  R.  Batea  and  T.  8. 
Clarlc,  Copartnere  aa  Batea  A  Clark  Com- 
pany, et  aL 

OinTKD  States  <|  67*)— Bosd  of  Poblio 
CONTR4CT0B— Liability  fob  Labob  ajid 

UATEBIAL— "FCBtIC    WOEK." 

1.  A  vessel  building  for  the  United 
States,  the  title  to  which  passes  to  the  sot- 
erament  as  fast  as  paid  for,  ia  a  "puhlic 
work"  within  the  meaning  of  the  act  of 
August  13,  18S4  (28  SUt.  at  L.  278,  chap. 
280,  U.  S.  Comp.  Stat.  1901,  p.  2523),  as 
amended  by  the  act  of  Febrnarv  24,  1905 
133  Stot  at  L.  811,  chap.  778,  U.  S.  Comp. 
Stat.  Supp.  leoe,  p.  948), requiring  a  bond 
from  the  contractor  for  the  prot^tion  of 

Eaona   furnishing   labor   or   materiala  for 
construction  of  public  works. 
[Od.  Not«.-For  otber  cuec,  sea  United  Bute*. 
CsnL  Dig.  I  60;^   Dee.  Dig.  I„*^-^ 


OjOTM   STATSa  (I  er*)— BORD  OF  PCTBUO 
OOIfTRACTOB — AcnoR     BY    LabOBEBS    OB 

Hatebuubh. 


to  defeat  the  action  on  tlie  baud  of  a  c 
tractor  for  a  public  work,  given  conform- 
ably to  the  act  of  August  13,  1894,  aa 
amended  by  the  act  of  February  24,  1905, 
for  the  protection  of  persons  furnishing 
labor  and  materials,  wfiere  the  suit  was 
begun  in  the  name  of  the  United  States, 
to  the  real  plaintiff's  use. 

(Ed.  Note.— For  etHer  eaaea,  see  United  BUUs, 
Dec-  Dig.  (  87. ■! 

United  States  (J  67*)— Pcblio  Contbac- 
TOB— Acnow  BT  Laborbbs  ob  MATEBIAIt 
KIN— AnTDAVn  AND  CoPX  or  Boxo. 
3.  The  failure  of  plaintiff,  in  an  acti<Bi 
on  the  bond  of  a  contractor   for   a  publia 
work,  given  conformably  to  the  act  of  Au- 
gust  13,   1894,  as  amended   by  the  act  of 
February  24,  1905,  for  the  protection  of 
laborera  or  materialmen,  to  apply,  as  pro> 
vided   in  the  statute,  for  a  copy  ol   the 
"- — '-^    --    affidavit  that  labor 


bond,   and   furnish   i 


the  suit,  where  no  action  has  been  brought 
by  the  United  States  for  more  than  six 
months  from  the  completion  of  the  work, 
and  affidavits  are  made  and  copies  filed  bj 
intervenera,  ainee,  under  the  circumatanoei^ 
the  omission  ia  only  a  formal  defect. 

[Dd.  Nele.-Far  other  oaMe.  see  UnlUd  Btataa, 
Dee.  DIs.  I  «.•] 


4.  Qaima  for  cartage  and  towage  to  the 

CUee  where  a  vesael  ia  building  for  the 
nited  Statea,  and  for  pattema  fumlabed  to 
the  molding  department  of  the  builder,  are 
within  the  obligation  of  the  letter's  bond, 
given  conformably  to  the  act  of  August  13, 
18S4,  as  amended  by  the  act  of  February 
24,  J906,  for  the  protection  of  laborers  and 
materialmen. 

lEd.  Note.— Pot  otbsr  ease*,  see  United  Gtata^ 
Dec.  Dls.  I  a.-i 
Oitmo  States  (|  OT*)— Contbaoib, 

5.  Want  of  consideration  cannot  be  urged 
to  defeat  an  action  on  the  bond  of  a  publia 
contractor,  given  conformably  to  the  act 
of  August  13,  1894,  as  amended  by  the  act 
of  February  24,  1906,  for  the  protection  of 
laborers  and  materialmen,  because  it  was 
not  executed  until  ten  daya  after  the  eon- 
tract  waa  made, — eapecUlly  where  Uie  bond 
waa  under  seal. 

I&d.  Note.— For  otbsr  catsa,  see  OnltM  BUtM, 
Dec.  Dig.  I  n.*l 

United  States  (|  ST*)— O1.AI11S  Aoairbt 

PUBUO  Contbactdb. 

e.  Claims  for  labor  and  materials  aeainst 
a  contractor  for  a  public  work  may  be  as- 
signed without  losing  the  protection  of  the 
bond  given  conformably  to  the  act  of  Au- 
gust 13,  1S94,  aa  amended  by  the  act  of 
February  24,  IBOG,  for  the  benefit  of  labor- 
ers and  materialmen. 

[Ed.  Nat*.— For  othar  cans,  see  United  BUUs, 
Dec.  DIE.  i  n.*] 

Dnitbb    Statbs    (I    67*1  — Contbactob'b 

BONDB. 

7.  E*ch  successful  claimant  In  an  actlcM 


ruBBB  In  Dec.  *  Am.  DIsi.  1907  to  date,  *  Rep'r  todaft 


SgTc 


IBIO. 
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«■  tlie  bODd  of  m  public  eontrutor,  { 
wnfonnably  to  the  act  of  Anffust  13,  ! 
U  ameiided  bj  the  act  □(  February  24, 
ISOtl,  for  the  protection  of  laborera  and 
mat«rialitLen,  may  b«  allowed  tbe  docket 
fee  anthorizad  hj  U.  5.  Kev.  SUt.  |  824, 
U.  8.  Comp.  Stat  1901,  p.  Q32,  lince  the 
elalma  are  several,  and  represent  distinct 
muM  of  action  in  difTerect  parties,  al- 
thoofh  oonsolidated  in  a,  single  suit. 
[Bdi  Noto.— For  othar  cuai,  n*  UDltid  Statca. 

Skl.  Dig.  I  rr.*] 

[No.   67,] 

Argued  and  submitted  December  B  and  7, 
1010.     Decided  December  10,  1910. 

IN  ERROR  to  the  United  SUtes  areuit 
Court  of  Appeals  foi  the  Ninth  Ctreuit 
to  rsrieir  a  judgment  which  affirmed,  witii 
■light  modification,  a  judgment  of  the  Cir- 
enit  Court  for  the  Western  District  of 
Washington  in  faror  of  plaintiffs  in  a  suit 
bj  laborers  and  materialmen  upon  the  bond 
<j   a   contractor   tor    a   public   work.     Af- 

See  same  case  below,  S9  a  C.  A.  81B,  163 
VM.  lee. 

The  facta  are  stated  in  the  opinion. 

Uessrs.  Jame*  B.  Murphy,  C.  H.  Wind- 
ers, and  Id.  U.  Richardson  for  plaintiff  in 

iSi.  Ira  Broneon  for  defendanta  in  error 
except  the  Crane  Company. 

?    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court; 

This  Is  an  action  brought  under  the  act 
of  August  13,  1394,  chap.  S80,  88  Stat  at 
L.  278,  U.  6.  Comp.  Stat.  1901,  p.  2623,  as 
amended  by  tbe  act  of  February  24,  ISOS, 
chap.  778,  S3  Stat,  at  L.  811,  U.  B.  Comp. 
Stat.  Supp.  1900,  p.  943,  upon  a  bond  giv- 
sn  to  the  United  States,  as  required  by 
that  act.  The  contract  to  secure  which  the 
bond  waa  given  was  a  contract  by  the  Pn- 
get  Sound  Engine  Worki  to  build  and  de- 
liver a  single  screw  wooden  steamer  for 
the  United  States,  and  the  main  question  in 
the  case  is  whether  the  statute  applies  to 
a  contract  for  such  a  chattel.  If  not,  par- 
ties nice  the  plaintiffs,  who  furnished  labor 
or  materials  for  the  work,  have  no  standing 
to  maintain  the  suit.  We  proceed,  as  soon 
aa  may  be,  to  dispose  of  that  question,  lesv- 
log  detail*  and  minor  ob}eetioDS  to  be  tak- 
en up  later  in  turn.  It  was  raised  by  de- 
murrer to  tbe  declaration,  and  subsequently 
by  what  was  entitled  an  affirmative  defense 
pleaded  by  tbe  anrety  and  a  demurrer  by 
the  pUintiffs.  The  decision  wns  (or  the 
plaintiffs,  against  the  surety,  in  the  circuit 
court  of  appeals.  89  C.  C.  A.  818,  108  Fed. 
188. 


United  States  for  the  eonstruction  of  an; 
public  building,  or  the  prosecution  and  com- 
pletion of  any  public  work,  or  for  repaira 
upon  any  public  building  or  public  woil, 
.  .  .  to  execute  the  usual  penal  bond 
.  .  .  with  the  additional  obligation  that 
such  contractor  or  contractars  shall  prompt- 
ly make  paymenta  to  all  persona  supply- 
ing him  or  them  with  labor  and  materials 
in  the  proaecution  of  the  worlt."  It  gtv«S 
any  person  who  has  furnished  labor  or  tan- 
teriala  used  in  the  oonstmetion  or  repair 
of  any  public  work,  which  have  not  been 
paid  tor,  tbe  right  to  intervene  in  a  suit 
upon  the  bond.  In  short,  besides  securing 
the  United  States,  the  act  is  intended  to 
proteot  persons  furnishing  materials  or  la- 
bor "for  the  eonstruetion  ot  public  works,"  n 
a*  the  titls*deolareB.  The  question  narrows  ■ 
itself  accordingly  to  whether  the  steamer 
was  a  "public  work"  within  the  meaning  of 
the  words  aa  used. 

As  a  preliminary  to  the  answer.  It  is  rele- 
vant to  mention  that  by  article  3  of  the 
contract,  partial  paymenta  are  provided 
for  as  the  "labor  and  materials  fnmished" 
equal  certain  percentages  ot  the  total,  and 
that  by  article  4  "the  portion  of  the  vessel 
completed  and  paid  for  under  said  method 
of  partial  paymenta  shall  beoome  the  proper- 
ty of  the  United  States,"  although  the  eon- 
tractor  remains  responsible  tor  the  eare  of 
the  portion  paid  for,  and  hy  article  2  there 
is  to  be  a  final  test  of  the  vessel  when  oom* 
pleted.  The  vessel  has  been  built  and  ac- 
cepted, and  is  now  in  possession  of  the  Unit- 
ed States.  Notwithstanding  these  facts,  it 
was  argued  that  the  statute  did  not  apply 
to  tbe  contract,  because  the  laborera  and 
materials  had  a  lien  by  the  state  law;  and 
that,  even  it  tbe  statute  applied,  they  bad 
lost  their  rights  hy  not  asserting  thou  be- 
fore the  delivery  of  the  vessel,  as  before  that, 
■aid,  the  title  did  not  pass  to  the  Unit- 
ed States.  Among  other  things,  this  end- 
ed the  right  to  subrogation  that  the  surety 
might  have  claimed.  But  the  very  recent 
decision  in  United  States  v.  Ansonia  Brass 
Be  Copper  Co.  218  U.  S.  402,  54  L.  ed.  1107. 
31  Sop.  Ct  Hep.  40  [Nov.  28.  1010]  estab- 
s  that  the  title  to  the  completed  portion 
of  the  vessel  passed,  as  provided  in  artlela 
4,  and  that  the  laborers  and  materialmen 
could  not  have  asserted  the  lien  supposed  to 

e  case  cited  shows,  therefore,  that  such 
claimants  are  within  tbe  policy  of  the  stat- 
ute. It  also  contains  s  strong  intimation 
that  thej  ere  within  the  meaning  of  its 
words.  For  It  refers  to  tlie  statute,  and  says 
that  it  was  in  recognition  of  the  Inability 
of  such  persons  to  take  liens  upon  the  pub- 
lie  property  of  the  United  States  that  Cw- 
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gr«u  paaaed  Um  a«t,  and  adds  th»t,  in 
of  thia  pnrpoH  to  provide  protection 
those  who  eonid  not  protect  tbenuelvea,  the 
n  tbitnte  hu  been  given  liberal  coiutructioti 
•  by  this  eonrt.  *  See  kIbo  United  Statea  um 
of  HiU  T.  Ameriemn  Surety  Co.  200  U.  S. 
1ST,  SO  L.  ed.  437,  26  Sup.  Ct  Rep.  163. 
The  reference  and  comment  when  the  at- 
tempt  wai  made  to  enforoe  a  lien  under 
■tate  lam  would  have  had  no  releTance  un- 
leu  thej  had  been  intended  to  point  out  the 
true  remedy  available  in  such  a  ca«e.  The 
argument  that  the  veeMl  waa  not  a  publio 
work  loaeB  moit  of  ite  force  when  it  appears 
that  the  title  waa  in  the  United  States  aa 
■oon  ai  the  first  payment  waa  made.  Of 
eourse,  public  worlcs  usually  are  of  a  per- 
manent nature,  and  that  feet  leads  to  a 
eertaln  degree  of  aesociatdon  between  the 
notion  of  permanence  and  the  phrase.  But 
the  association  Is  only  empirical,  not  one 
of  logic  Whether  a  work  is  public  or  not 
does  not  depend  upon  its  being  attached  to 
the  BOilj  if  it  belongs  to  the  representative 
of  the  pablio,  it  is  publie,  and  we  do  not 
think  that  the  arbitrary  association  that  we 
Itava  mentioned  amounts  to  a  coalescence 
of  the  more  limited  Idea  with  speech  eo  ab- 
solute that  we  are  bound  to  read  "any  pub' 
lie  work"  as  confined  to  work  on  land.  It 
is  not  necessary  to  discuss  in  detail  some 
opinions  from  the  Attorney  Oeneral'e  office 
in  eases  where  the  title  to  the  vessel  did  not 
pass  that  looked  rather  in  the  opposite  di- 
leeUon.  It  la  enough  to  say  that  there  has 
been  no  such  clear  and  established  construc- 
tion  as  to  cause  us  to  yield  our  own  view. 
On  the  other  hand,  the  decision  of  some  oth- 
er courts  has  been  in  accord  with  the  judg- 
ment lielow  and  with  what  we  now  decide. 
UniUd  States  use  of  Tidewater  Steel  Co. 
r,  Perth  Amboy  Shipbuilding  &  Engineer- 
ing Co.  137  Fed.  6BS,  603 1  American  Sure- 
ty Co.  ▼.  lAwreneeville  Cement  Co.  110 
Fed.  717,  710;  United  States  use  of  Stand- 
ard Furniture  Co.  v.  £tna  Indemnity  Co. 
40  Wash.  87,  82  Pac  171. 

Another  defense,  set  up  in  the  same  man- 
ner as  the  first,  is  that  the  United  States 
should  have  been  made  a  party;  and,  in 
connection  with  this,  a  further  one,  that  the 
suit  cannot  be  maintained  unless  the  plaio- 
tifi!  has  applied,  as  provided  in  the  statute, 
lor  a  copy  of  the  bond,  and  furnished  an 
«  affidavit  tiiat  tabor  or  materials  have  been 
t  supplied  by  him  for  the  prosecution  of  the 
work.  The  latter  is  the  more  substantial, 
as,  of  course,  tbe  suit  was  begun  in  the 
name  of  the  United  States,  to  the  real  plain- 
tiSs'  uae^    But  tbe  objection  is  not  serious 


in  either  form.  No  suit  had  been  brought 
by  the  United  States  for  more  than  six 
months  from  the  completion  of  the  work, 
affidavits  were  made  and  copies  filed  by  in- 
terveners, and  in  the  oircumstancet  the 
omission  was  only  a  formal  defect.  The  lan- 
guage of  the  statute  that,  after  giving  the 
affldavit,  the  party  should  be  furnished  with 
a  certified  copy  of  the  contract  and  bond, 
"upon  which  he  or  they  shall  have  a  right 
of  action,"  etc,  may  be  read  as  meaning 
"upon  which  bond"  as  easily  as  "upon  doing 
which,"  and  hardly  can  be  construed  sa 
making  a  condition  precedent.  Tbe  condi- 
tions are  attached  in  the  form  of  provisos 
by  later  words. 

Next  it  is  objected  that  certain  claim- 
ants are  not  entitled  to  the  benefit  of  the 
bond,  either  because  they  had  a  lien  or  be- 
cause the  service  was  too  remote.  Of  th» 
former  class  are  claims  for  cartage  and  tow> 
age  to  the  spot  where  the  work  was  going 
on.  We  agree  with  Judge  Putnam  in  Amer- 
ican Surety  Co.  v.  Lawrenceville  Cement 
Co.  110  Fed.  717,  that  in  these  smaller  mat- 
ters the  objection,  if  carried  to  an  extreme, 
would  defeat  the  purpose  of  the  statute, 
that  such  liens  ordinarily  are  not  insisted 
upon,  and  that  it  would  be  unreasonable  ta 
let  the  statute  'interfere  with  the  eonveu' 
ience  of  minor  dealings  in  such  methods  a» 
the  usual  practices  establish.'  Of  the  other 
class  are  tbe  claims  for  patterns  furnished 
to  the  molding  department  of  the  Puget 
Sound  Engine  Works.  As  waa  said  by  ttie 
judge  below,  those  who  furnish  the  patterns 
have  as  fair  a  claim  to  be  protected  as  those 
who  erect  the  scaffolding  upon  which  the 
carpenters  stand  in  doing  their  work  upon 
the  ship. 

Next  it  is  said  that  the  bond  waa  without 
consideration  because  the  contract  was  made 
on  February  17,  and  the  bond  not  executed  J| 
until  February  27,  ten  days  later.  But'the  • 
transactions  may  be  regarded  as  simulta- 
neous in  a  practical  sense,  and  the  bond  be- 
ing under  seal,  consideration  is  presumed. 

The  assignment  of  some  of  the  claims  did 
not  afFect  the  remedy.  United  States  uas 
of  Fidelity  Nat.  Bank  v.  Bundle,  40  a  C. 
A.  450,  100  Fed.  400. 

The  allowance  of  a  docket  fee  of  $10  to- 
each  claimant  appears  to  us  to  be  correct. 
Rev.  SUt.  9  624,  U.  S.  Comp.  SUt.  1001, 
p.  B32.  The  claims  are  several  and  repre- 
sent distinct  causes  of  action  in  different 
parties,   although   consolidated   in   a  singlft. 

Judgment  aiBrmed, 


.V  Google 


I»1D.  UATTEK  OF  GREGOBY. 

Cij  n.  B.  £ii>.> 

IN  THE  MATTEB  OF  WALTER  J.  GKEG- 

OBY,  Petitioner. 


Itt 


Habeas  CoBPua  (|  92*)  — Scops  o»  Hb- 

VIKW— SOFIICIEKCY   OF  IKFOBMATIOM   OB 

AoBEED  Case. 

1.  A  Federal  court  will  not  eontlder  on 
ImIwu  corpaa  questions  of  the  raffidener  of 
the  information  on  irblch  the  conviction  of 
tbe  BccDaed  naa  bad,  or  whether  the  wta  Mt 
out  in  the  agreed  statement  of  facta,  which 
It  ii  Btipulated  should  be  considered  as  a 
part  of  tlie  information,  constituted  a  crims. 

iBd.  Note.— For  other  caies,  laa  Habeu  Oor- 
KS.  Cent.  Die.  I  El:    Dec.  Dig.  I  fi2.*l 

OORtrriTUTio H Ai,  IjiW  ((  268*)— Duf  Pbo- 
CB6S  or  IaAw— PuifiBBino  Qirr  Eht»b- 

Z.  Liberty  and  property  are  not  taken 
without  due  process  ol  law,  contrary  to  U. 
B.  Const.,  Gth  Amend.,  by  the  provisions  ol 
D.  C.  Bev.  Stat  §  1177,  making  it  a  orime 
to  engage  in  any  manner  in  any  gift  ent«r- 
prise  business  in  the  District. 

[Ed.  Note.— For  other  cbhi.  Ma  Cotutlutlooal 
I«T.  Cent.  Dig.  I  748 ;    Dsc  DIi.  1  258. •] 
LOTTXBJIS    (t    3*)  —  NATOBI  —  SlAXDTM — 

"Gift  BitTEBPBtSB." 

8.  The  definition  of  a  gift  enterprise  as 
the  business  of  selling  merchandise,  coupled 
with  a  promise  to  give  any  other  article  in 
consideration  of  the  purchase,  which  is  made 
by  D.  C.  Laws  1871-72,  pt  2,  pp.  90,  S7, 
licensing  various  trades  and  businesses,  was 
not  imported  into  D.  C,  Rev.  Stat.  3  1177, 
making  it  a  crime  in  any  manner  to  ennise 
in  any  gift  enterprise  business  in  the  Dis- 
faiet,   by   tbs  provisions   of  %   1176,   disap- 

{roTing  and  repealing  tbe  earlier  legislation 
>r  tbe  licensing  of  gift  enterprises,  and  ds- 
elaring  it  thereafter  to  be  unlawful  for  any 

rson  or  persona  to  encage  in  said  business 
any  manner,  as  defin^  in  tlie  repealed 
act  or  otherwise. 

tBO.  Nota.— Far  other  cuei,  SM  Latterl«, 
«an(.  Die  I  f,   Dec.  Dls.  1 1.* 

For  other  defloltloiu,  sM  Words  and  Pbi 
vol.  4.  p.  3091;    vol.  8,  pp.  WTO-Tffn.] 


i.  The  business  of  issuing  and  redeeming 
trading  stamps  ii  not  so  manifestly  out- 
aide  the  range  ot  judicial  con  aide  ration, 
under  D.  C.  Eev.  Stat  |  1177,  making  it  a 
crime  to  engage  in  any  manner  in  any  gift- 
-enterprise  business  in  the  District,  as  to 
Justify  relief  by  habeas  corpus  to  a  person 
convicted  of  that  offense,  on  the  theory  that 
the  trial  court  was  without  jurisdiction. 

[BM.  Note.— Tor  othar  caeca,  sea  Habeas  Oor< 
pia.  Cmt.  Dia.  D  til    Dec  Dli,   i  21.*] 

[Ko.  IT,  Original.] 

Argued  December  B,  1010.     Decided  Janu- 
ary 3,  181L 

PBTITTON  for  a  writ  of  habeas  corpus 
to  inquire  into  a  detention  under  a  eon- 
Tietlon  in  the  police  court  of  the  District 
«f  Columbia  of  engaging  in  a  gift  enter- 
prise bUBinesB  within  the  District.  Sub 
discharged  and  petition  dismissed. 
Tbe  facts  are  stated  In  tbe  opinion. 

le  teplo  ft  i  w 


Messrs.  Jobo  Hall  Jones  and  W.  Boa- 
ton  Crisp  for  petitioner. 

Messrs.  Bdwsrd  H.  niomaa,  Wllllun 
Henry  White,  and  Fraueis  H.  Stephens  for 
respondeuL  J 

*Mr.  Justice  Hughes  delivered  the  opin<  ■ 
ion  of  the  court: 

This  is  a  petition  for  a  writ  ot  habeas 
corpus.  By  information  filed  in  (he  police  m 
court  of  the  District  of  Columbia,  the  pe-  JJ 
titioner  was  charged  with  engaging  "in'the  * 
business  of  a  gift  enterprise,"  in  violation 
of  3  1177  of  tbe  Bevised  SUtutes  relatin 
to  the  District  of  Columbia.  Thereupon 
an  agreed  statement  of  faeta  was  filed,  bj 
which  it  appeared  that  the  petitioner,  as 
the  managing  officer  of  the  Sperry  ft  Huteh- 
inson  Company,  waa  conducting,  within  the 
District,  its  business  of  issuing  and  redeem' 
ing  so-called  "trading  stamps"  in  the  partle- 
ular  manner  set  forth.  It  was  stipulated 
that  the  statement  should  be  considered  as 
a  part  of  the  information,  and  the  petitioner 
made  a  motion  to  quash.  This  motion  was 
sustained  and  the  petitioner  was  discharged. 
On  writ  of  error,  the  court  of  appeals  of 
tbe  District  of  Columbia  reversed  Uis  Judg- 
ment of  the  police  court,  and  ordered  the 
oause  ta  be  remanded  for  further  prooeed- 
inge  in  eonformify  with  its  opinion.  Ap- 
lication  was  made  to  this  court  for  a  writ 
of  certiorari,  which  was  refused.  218  D.  8. 
C73,  54  L.  ed.  12M,  31  Sup.  Ct  223.  The 
petilioner  was  then  arraigned  In  the  po- 
lice oourt,  pleaded  not  guilty,  and  waiv- 
ed trial  br  jury ;  and  tbe  case  waa  sub- 
mitted to  the  court  upon  the  agreed  state- 
ment Judgment  of  guilty  was  entered, 
and  the  petitioner  was  sentenced  to  pay  a 
fine.  He  then  obtained  leave  of  this  court 
to   file  the   present   petition. 

The  only  question  before  us  is  whether 
the  police  court  had  jurisdiction.  A  habeas 
corpus  proceeding  cannot  be  made  to  per- 
form the  function  ot  a  writ  of  error,  and 
we  are  not  concerned  with  the  question 
whether  the  information  waa  aufflcient,  or 
whether  the  acts  set  forth  in  the  agreed 
statement  constituted  a  erime,  that  is  to 
say,  whether  the  court  properly  applied  the 
law,  if  it  be  found  that  the  court  had  juris- 
diction to  try  tbe  issues  and  to  render  the 
judgment.  Ez  parte  Kearney,  7  Wheat  SB, 
G  L.  ed.  3B1;  Ex  parte  Watkfns,  3  Pet  193, 

7  L.  ed.  CSO;  Ex  parte  Parks,  03  U.  6.  18, 
23  L.  ed.  787;  Ez  parte  Yarbrough,  110 
U.  B.  861,  SB  L.  ed.  874,  4  Sup.  Ct  Sep. 
152;  Re  Coy,  127  U.  8.  731,  32  L.  ed.  274, 

8  Sup.  Ct  Rep.  1203;  Gonzales  v.  Cun- 
ningham, 164  V.  S.  612,  41  L.  ed.  E72,  17 
Sup.  Ct  Rep.  182;  Re  Eckart,  ISO  U.  a 
481,  41  L.  ed.  1086,  17  Sup.  Ct  Rep.  638; 
Storti  T.  Massachusetts,  1B3  U.  S.  13S,  4a 

L.  ed.  121,  22  Sup.  Ct.  Rep.  72;  Dimmick     > 
T.  Tompkins,  1B4  V.  a  HO,  48  L.  ad.  lll&QlC 
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S  24  Sup.  Ct  Bep.  780;  Ejde  r.  Sbiiw,  1S9 

•  U.  8.*62,  83,  50  L.  «d.  90,  97,  25  Bnp.  Ct. 
Rap.  780;  Whitney  ».  Dick,  202  U.  8.  132, 
136,  60  L.  ed.  963,  064,  26  Sup.  Ct.  Rep. 
684;  Kaizo  v.  Henry,  211  U.  S.  148,  148, 
fi3  Xi.  ad.  126,  126,  20  Sup.  Ct  Rep.  41. 
This  rule  Itae  recently  been  applied  in  a 
CMC  where  it  waa  contsnded  in  n  habeas 
corpus  proceeding  that  the  record  ehould  be 
examined  to  determine  whether  there  was 
any  testimon]r  to  support  the  accusation. 
And  this  court,  affirming  the  judgment 
which  discharged  the  writ,  aaid  by  Mr. 
Juatice  Day:  "The  contention  ia  that,  in 
the  reapeeta  pointed  out,  the  («atimony 
wholly  fails  to  support  the  charge.  The 
attack  la  thus  not  upon  the  jurisdiction 
and  authority  of  the  court  to  proceed  to 
investigatA  and  determine  the  truth  of  the 
charge,  but  upon  the  sufficiency  of  the  evi- 
dence to  show  the  guilt  of  the  accused. 
This  has  never  been  held  to  be  within  the 
province  ot  a  writ  of  habeas  corpus.  Upon 
halwaa  corpus  the  court  examines  only  the 
power  and  authority  ot  the  court  to  act, 
not  the  mrrectnesB  of  its  concluaionB." 
Harlan  r,  McGourin,  218  tl.  8.  448,  ante, 
47,  91  Sup.  Ct.  Rep.  47. 

We  come,  then,  to  the  grounds  upon 
which  the  jurisdiction  of  the  police  court 
la  assailed.  It  is  nrged  that  the  prohibi- 
tion contained  in  the  statute  under  which 
the  information  was  brought  ia  nnconatitu- 
tional,  in  that  it  riolatea  the  6tb  Amend- 
ment of  the  Constitution  of  the  United 
Statea  by  depriving  the  petitioner  of  liber- 
ty and  property  without  due  process  of  law. 
The  information  rested  on  g  1^77  of  the 
Revised  Statutes  relating  to  the  District  of 
Columbia,  which  makea  it  a  crime  "in  any 
manner"  to  engage  "in  any  glft-enUrprise 
bualness"  in  the  District.  If  this  section 
be  read  alone,  no  basis  appears  for  the  ar- 
gument of  Invalidity.  It  cannot  be  said 
tliat  the  words  "gift-enterprise  business" 
are  so  uncertain  aa  to  make  the  prohibition 
nugatory,  or  that  they  neceesarily  include 
conduct  which  lies  outside  the  range  of 
legislative  interference  in  the  exercise  of 
the  police  power.  While  these  words  are 
general,  they  may  be  regarded  as  embracing 
^  a  class  of  transactions  which  the  legislature 
H  la   competent   to   condemn.      Thus,    a   "gift 

•  enterprise"  has  been  defined  to  be  "a  acheme 
for  the  division  or  distribution  of  certain 
articles  of  property,  to  be  determined 
I^  cbanee,  amongst  those  who  have  taken 
■hares  in  the  scheme."  Bouvier's  Law  Diet 
(Rawle's  Rev.)  p.  884;  Black's  Law  Diet 
p.  039;  Anderson's  Law  Diet  p.  488.  See 
alBO  Lohman  v.  State,  81  Ind.  IS,  17;  Wiu- 
■ton  V.  Beeson,  136  N.  C.  271,  270,  6S  L.R.A. 
167,  47  a  B.  467;  Randle  v.  BUte,  42  Tex. 
ftSO 


But  it  is  said  that  |  1177  must  be  read 

connection  with  g  1176,  which  in  turn 
has  reference  to  the  act  of  the  legidative 
assembly  of  the  District  of  Columbia,  ap- 
proved August  23,  1871.  The  argument  in 
substance  is  that  these  statutes  furnish  a 
trolling  definition  of  the  words  "gift- 
enterprise  business,"  as  used  in  |  1177,  and 
that  if  this  be  so,  the  section  must  be  held 
unconstitutional. 

The  act  passed  In  1871  by  the  legislative 
assembly  of  the  District  of  Columbia,  to 
which  reference  Is  made,  was  entitled,  "Am 
Act  Imposing  a  License  on  Tradea,  Buai- 
DeBS,  and  Professions  Practised  or  Carried 
on  in  the  District  of  Columbia."  It  pro- 
vided aa  follows: 

"The  proprietors  of  gift  enterprises  shall 
pay  $1,000  annually.  Every  person  who 
shall  sell  or  oSer  for  sale  any  real  estate 
or  article  of  merchandise  of  any  description 
whatever,  or  any  ticket  of  admission  to  any 
exhibition  or  performance,  or  other  place  of 
amusement,  with  the  promise,  expressed  or 
implied,  to  give  or  bestow,  or  in  any  manner 
hold  out  the  promise  of  gift  or  bestowal,  of 
any  article  or  thing,  for  and  in  considera- 
tion of  the  purchase  by  any  person  of  any  otb< 
er  article  or  thing,  whether  the  object  shall  be 
for  individual  gain  or  for  the  benefit  of  any 
institution,  of  whatever  character,  or  for 
any  purpose  whatever,  shall  be  regarded  aa 
a  gift  enterprise:  Provided,  That  no  such 
proprietor,  in  conssquence  of  being  thus 
taxed,  shall  be  exempt  from  paying  any  oth-  ^ 
er  tuce*  imposed  by  law,  and  the  licenso  m 
herein*  required  shall  be  in  addition  ther^  ? 
to."  Laws  of  the  District  of  Columbia, 
1871-72,  Part  2,  pages  00,  07. 

Congress,  by  act  of  February  17,  1878, 
chap.  148,  17  SUL  at  L.  484,  disapproved 
and  repealed  thia  legislation,  and  enaetod 
the  prohibitions  which  later  were  incorpora- 
ed  in  j  1176  and  1177  of  the  Revised 
Statutes  relating  to  the  District  ot  Colum- 
bia, as  follows: 

"Sec.  1176.  So  much  ot  the  act  ot  the 
legislative  assembly  of  the  District  of  Oo- 
lumbia  entitled,  'An  Act  Imposing  a  License 
on  Trades,  Business,  and  Professions  Prao> 
tised  or  carried  on  in  the  District  of 
Columbia,'  approved  August  twenty-third, 
eighteen  hundred  and  seventy-one,  as  au- 
thorises gift  enterprises  therein,  and  licenses 
to  he  issued  therefor,  is  disapproved  and  ra- 
pealed,  and  hereafter  it  shall  be  unlawful 
for  any  person  or  persons  to  engage  in  said 
business  in  any  manner  as  defined  in  said 
act  or  otherwise. 

"Sec.  1177.  Every  person  who  shall  ia 
any  manner  engage  in  any  gift-enterprlsa 
business  in  the  District  shall,  on  eonviction 
thereof  in  the  police  court  on  information 
Sled  tor  and  on  behalf  of  the  District,  p^ 
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;  ana  tbaaiMiid  dollari, 
m  be  ImpriMmed  in  tha  Diitrlot  jM  not  leu 
than  one  nor  tnon  thfta  dx  monthi,  or  both. 
In  th*  dieer«tion  of  the  eourt." 

It  will  be  observed  that  while  |  1176  re- 
fen  to  the  Diitrict  act  of  1871,  and  to  "gift 
enterpriieg"  aa  therein  deicribed.  It  does 
not  treat  that  descriptioD  aa  exclusive.  It 
■BBumes  that  there  are  other  gift  enter- 
prises than  those  defined  in  the  act  of  1871. 
It  denounces  the  former  not  less  than  tha 
latter.  It  does  not  limit  ita  provisions  to 
the  traneaetiona  which  previously  had  been 
licensed  under  the  act  ot  1871,  but  expressly 
includes  gift  enterprises  conducted  "in  any 
•wnner,  ai  defined  in  Mid  act  or  oIlttrvAae." 
.  The  purpose  of  the  provision  of  S1IT6  was 
H  to  disapprove  and  repeal  the  former  authoT- 
•  liation,  but  not  to*estahllah  an  exclusive 
definition  based  upon  it.  Ttie  language  of 
I  1178  eonclualvely  nc^tivea  such  an  in- 
twtioa.  It  follows  that  |  1177  is  not  con- 
trolled bj  the  definition  to  be  found  In  the 
act  of  1871.  Even  If  it  were  asiumed  that 
the  condemnation  contained  in  %  1176  of  the 
transaetlont  particularly  dMeTil>ed  in  the 
act  of  1871  waa  too  sweeping,  and  that 
Congress  went  beyond  ita  power  tn  giving 
the  prohibition  ao  wide  a  scope,  this  would 
not  affect  the  provision  of  |  1177,  relating, 
aa  we  have  seen,  to  a  recognized  caUgor; 
of  offenaea  for  which  It  was  within  the 
power  of  Congress  to  prescribe  puniabment. 
Whether  it  be  read  alone  or  in  the  light  of 
ita  context,  |  1177  cannot  be  adjudged  in- 
valid. And  it  l>  upon  tbia  aectlon  that  the 
Information  in  question  was  based. 

We  have,  then,  a  statute  with  valid  oper- 
ation. This  being  eatablisbed,  there  can  l» 
no  quGetion  that  it  eonferred  upon  the  po- 
lice court,  by  its  eipresa  terma,  jurisdictii 
of  the  ofTense,  and  that  court  tried  and 
•onvicted  the  petitioner. 

But  it  ia  Insisted  that  the  facta  do  not  sup- 
port the  conviction.  The  argument  ignores 
the  nature  of  this  proceeding,  anleis  it  be 
meant  that  do  colorable  question  waa  pre- 
sented;  that  on  the  agreed  atatement  of 
facta,  and  viewing  the  statute  aa  prohibit 
Ing  transactions  involving  the  element  of 
chance,  there  was  sueh  an  obvious  and  pal- 
pable want  of  criminality  that  the  judicial 
judgment  cannot  be  aaid  to  have  been  in- 
voked, and  that  therefore  the  court  bad  no 
jurisdiction  to  determine  whether  or  not  the 
statute  bad  been  violated. 

Such  a  contention  is  without  merit.  It 
ts  by  no  means  manifest  that  the  scheme  or 
enterprise  in  which  the  petitioner  was  en- 
gaged lay  outside  the  range  of  judicial  con- 
sideration under  the  atatute.  On  the  con- 
trary, the  agreed  statement  of  facta  pre- 
sented queationa  requiring  the  exerciae  of 
judicial  Judgment,  end  the  case  falls  within 


the  well-eataUIahed  rnla.  Qlren  ■  Talid  h 
enaetment,  the'^ueatlon  (assuming  It  to  be* 
demanding  judfoial  examination)  wbeth- 
E  particular  ease  falls  within  the  pro- 
hibition is  for  the  determination  of  the 
court  to  which  baa  been  confided  jurisdic- 
tiou  over  the  class  of  offenses  to  which  the 
statute  relates. 

Aa  aaid  by  Chief  Justice  Uarahall  in  Ex 
parte  Watkins,  3  Pet  IBS,  on  page  203,  T  L. 
ed.  6E0,  653:  "The  judgment  of  sueh  a  tri- 
bunal has  all  the  obligations  which  the  judg- 
ment of  any  tribunal  can  have.  To  deter- 
I  whether  the  offense  charged  in  the  in< 
dictment  he  legally  punishable  or  not  ia 
among  the  most  unquestionable  of  ita  power 
and  duties.  The  decision  of  thia  question 
is  the  exercise  of  jurisdiction,  whether  the 
judgment  be  for  or  against  the  priaouer. 
The  judgment  is  equally  binding  in  tbe  one 
case  and  In  tbe  other;  and  must  remain  in 
full  force  unleaa  reveraed  regularly  by  a 
superior  court  capable  of  reveraing  it." 
And  in  Ex  parte  Parks,  9S  U.  6. 18,  on  page 
20,  13  L.  ed.  7S7,  783,  the  court  said; 
"Whether  an  act  charged  in  an  indictment 
-  is  not  a  crime  by  the  law  which  the 
court  administers  (In  this  case  the  statata 
law  of  the  United  States)  is  a  question 
which  has  to  be  met  at  almost  every  stage 
of  criminal  proceedings;  on  motions  to 
quash  the  bdictment,  on  demurrers,  on 
motions  to  arrest  judgment,  etc  The  court 
may  err,  but  It  haa  jurisdiction  of  the 
question." 

In  hearing  thia  application,  this  oourt 
does  not  sit  to  review  the  correctneaa  of  the 
conclusion  of  the  police  court  aa  to  the  vio- 
lation of  the  atatute  by  the  petitioner,  or 
of  the  deciaion  of  the  court  of  appeals  ot 
the  District  aa  to  the  snffleiency  of  the  in- 
formation filed  agdnst  him.  The  queatioa 
here  ia  not  one  of  guilt  or  innocence,  but 
limply  whether  the  court  below  had  juria- 
diction  to  try  the  iasuca.  And  aa  we  find 
that  the  statute  conferred  that  jurisdiction, 
the  application  for  a  writ  of  habeas  corpuB 
must  be  denied. 

Rule  diacliarged  and  petition  dismissed. 


STATE  OF  AUVBAMA. 

Constitution Ai,  Law    (I  83*)— IwvoLnN- 

TABT      BBBVITUDE  —  PBONAOE  —  PUNIBH- 
INO    BBEACH   of  LiABOB  COniBACT. 

So  far  as  the  refusal  without  juat  cause 
to  perform  the  labor  called  for  in  a  written 
contract  of  employment  under  which  the 
employee  has  obtained  money  which  waa  not 
refunded,  or  property  which  waa  not  p^d 
for,  ia  made  prima  facie  evidence  of  an  in- 
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SI  SUPBXME  CX>UBT  REFOBHaL 


Oor.  : 


Unt  to  defnnd  by  Ala.  Code  lBe«,  |  47S0, 
u  KUieDded  by  Gen,  Acta  1003,  p.  34S,  and 
Gen.  Acta  1S07,  p.  636,  uid  therelore  pun- 
i*hab1e  as  a  eriminal  offense,  auch  iegiala- 
tion  offends  sgainBt  the  prohibition  of  the 
13th  Amendment  to  tbe  Jeder&l  Conatitu- 
tion  Against  involuntary  aerritude,  except 
*s  puniahment  for  crime,  and  against  the 
proviaioQs  forbidding  peonage,  found  in  U. 
8.  IUt.  Stat,  eg  1B90,  EG2e,  U.  S.  Comp. 
8tat.  1001,  pp.  126B,  3715,  enaeted  to  secure 
the  enforcement  of  aaeh  Amendment, — sspe- 
fiially  aince,  under  the  local  pr«atic«,  the  ae- 
cuaed  maj  not,  for  the  purpose  of  rebutting 
-Uie  statutorj  presumption,  testify  as  to  his 
lucommunieated  motives,  purposes,  or  in- 
tentions. 

[Ed.  Nots.— Far  otber  cues,  SM  CeiutltatlODal 
Lav,  Cant.  Dig,  |1  1«)-U1»;    Dec  DIs,  I  ».•} 

[No.  300.] 

Argued  October  20,  21,  1910.    Decided  Jan- 
uary 3,  ISll. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  m  judgment 
which  affirmed  a  judgment  of  the  Montgom- 
ery City  Court,  in  that  atate,  convicting  an 
employee  of  a  breach  of  a  contract  of  em- 
ployment, with  intent  to  injure  or  defraud 
the  employer.  Reversed  and  remanded  for 
(Hither  proceedings. 

See  same  ease  below,  161  Ala.  7S,  4B 
So.  886. 

The  facts  are  stated  in  the  opinion, 

Uesars.  Edward  S.  Watte,  Fred  S.  Ball, 
and  Daniel  W,  Troy  for  pUintiff  in  error. 

Messrs.  Alexander  H.  Garber  and 
Thomas  W.  Hsrtln  for  defendant  in  error. 

Assistant  Attorney  General  Harr,  with 
Attorney    General    Wielcershsm,    as    amioi 


>  'Ifr.  Justice  Hngbes  delivered  the  opin- 
ion of  the  court: 

This  ia  a  writ  of  error  to  review  a  judg- 
ment ol  the  supreme  court  of  the  state  of 
Alabama,  affirming  a  judgment  of  conviction 
In  the  Montgomery  eity  court.  The  atatute 
upon  which  the  conviction  was  baaed  ia  aa- 
sailed  as  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States  upon  the  ground  that  it  deprived  the 
plaintiff  in  error  of  his  liberty  without  due 
process  of  taw  and  denied  him  the  equal  pro- 
teotion  of  the  laws,  and  also  of  the  13th 
Amendment,  and  of  the  act  of  Congress  pro- 
viding for  the  enforcement  of  that  Amend- 
ment, in  Uiat  the  effect  of  the  statute  is  tc 
enforce  involuntary  servitude  by  compelling 
peraonal  service  in  liquidation  of  a  detit. 

The  statute  in  question  is  S  4730  of  the 
Code  of  Alabama  of  18SS.  as  amended  ii 
1003  and  ISOT.  The  section  of  the  Code  aa  it 
stood  before  the  amendmenta  provided  that 


any  person  wbo,  wilb  intent  to  injure  or  de- 
fraud his  employer,  entered  into  a  written 
oontract  for  service,  and  thereby  obtained 
from  his  employer  money  or  other  peraonal 
property,  and  with  like  intent  and  with- 
out just  cause,  and  without  refundiag  the 
money  or  paying  for  the  property,  refused  to 
perform  the  service,  should  be  punished 
at  if  he  had  stolen  it.  In  1B03  (Gen.  Acts 
[Ala.]1903,  p.  34S)  the  section  was  amend- 
ed so  as  to  make  the  refusal  or  failure  to 
perform  the  service,  or  to  refund  the  money, 
or  pay  for  the  proper^,  without  just  eause^ 
prima  facie  evidence  of  the  intent  to  injure 
or  defraud.  This  amendment  was  enlarged 
by  that  of  1B07.  Gen.  Acta.  (Ala.)  1807,  p. 
036.  The  section,  thus  amended,  reads  aa 
follows:  „ 

'Any  peraon  who,  with  intent  to  injon  n 
or  defraud  hi^employer,  enters  into  a  eon-  • 
tract  in  writing  for  the  performance  of  any 
aet  of  service,  and  therelqr  obtains  money 

other  peraonal  property  from  such  em- 
ployer, and  with  like  intent,  and  without 
just  cause,  and  without  refunding  such 
money,  or  paying  for  such  property,  refusea 
or  fails  to  perform  such  act  or  service,  most 
on  conviction  be  punished  by  a  fine  in 
double  the  damage  suffered  by  the  injured 
party,  but  not  more  than  $300,  one  half  of 
said  flue  to  go  to  the  county  and  one  half 
to  the  party  injured;  and  any  peraon  who, 
with  intent  to  injure  or  defraud  his  land- 
lord, enters  into  any  contract  in  writing  for 
tlie  rent  of  land,  and  thereby  obtains  any 
money  or  other  personal  property  from  such 
landlord,  and  with  like  intent,  without  just 
cause,  and  without  refunding  such  money, 
or  paying  for  such  property,  refusea  or  falls 
to  cultivate  such  land,  or  to  comply  with 
hia  contract  relative  thereto,  must  on  eon- 
viction  be  punished  by  fine  in  double  the 
damage  suffered  by  the  injured  party,  but 
not  more  than  $300,  one  half  of  said  fine  to 
go  to  the  county  and  one  half  to  the  party 
injured.  And  the  refusal  or  failure  of  any 
person,  who  enters  into  auch  contract,  to 
perform  aaoh  act  or  aervice,  or  to  cultivate 
auch  land,  or  refund  such  money,  or  pay  for 
auch  property,  without  just  cauae,  shall  be 
prima  facie  evidence  of  the  intent  to  injure 
his  employer  or  landlord  or  defraud  him. 
That  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  hereof  be  and  the  same 
are  hereby  repealed." 

There  is  also  a  rule  of  evidence  enforced 
by  the  courts  of  Alabama  which  must  be  re- 
garded as  having  the  aamc  effect  aa  if  read 
into  the  atotuto  itself,  that  the  aceuaed, 
for  the  purpose  of  rebutting  the  statutory 
preaumptiou,  shall  not  be  allowed  to  tesitify 
"aa  to  bis  uncommunicated  motivet,  pnr- 
poae,  or  intention."  161  AU.  77,  78,  40  So. 
886. 
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^     SmB&j,  Om  pUIntUf  tn  uror,  waa  oonunlt- 
M  tod  for  detention  an  ttie  oharge  of  obtain- 

•  iag  nt  under  a^eoutract  in  writing  with 
Intent  to  Injure  or  defraud  hi*  enplojer. 
Hb  coed  out  K  writ  of  habeu  eorpus,  chal- 
lenging the  raliditj  of  the  itatnte.  Hia  dts- 
aharge  was  refiued,  and  the  nipreme  court 
of  th«  atate  afflnnod  the  order,  holding  the 
■tatute  to  be  GonetitutionaL  168  Ala.  IB,  48 
Bo.  4S8.  On  writ  of  error  from  this  eonrt  it 
wai  held  that  the  case  tra*  brought  here  pre- 
maturel7,  and  the  queations  now  pretented 
were  ezpreulj  reeerved.  Bailey  t.  Alabama, 
til  U.  S.  46S,  S3  L.  ed.  2TB,  29  Sup.  Ct. 
Rep.  141. 

Having  failed  to  obtain  hia  releaie 
babeaa  oorpua,  Baii^  wm  Indicted  on  the 
following  charge: 

"The  grand  Jur;  of  aaid  county  charge 
that  before  the  finding  of  Uiia  indictment 
Alonzo  Bailey,  with  intent  to  Injure  or  de- 
fraud hia  employer,  the  Riraraide  Company, 
a  eorporation,  entered  into  a  written  con- 
tract to  perform  lalwr  or  lerricea  for  the 
Rivenide  Company,  a  oorporation,  and  ob- 
tained thereby  the  nun  of  910  from  the  said 
the  Riverside  Company,  and  afterward* 
with  like  Intent,  and  without  jnat  cau 
failed  or  refuted  to  perform  aueh  labor 
tervieea,  or  to  refund  auch  money,  againit 
the  peace  and  dignity  of  the  state  of  Ala- 
bama.' 

Motion  to  quaah  and  a  demurrer  to  tbe 
indictment  were  overruled.  Upon  tbe  trial 
the  following  facta  appeared:  On  Docem- 
har  20,  leoT,  Bailey  entered  into  a  written 
contract  with  the  Rivenide  Company,  which 
provided: 

That  I,  Lonzo  Bailey,  for  and  in  eonaid- 
entioD  of  the  sum  of  CIS  in  money,  thia  day 
in  hand  paid  to  me  by  aaid  the  Riverside 
Company,  the  receipt  whereof  I  do  hereby 
acknowledge,  I,  the  aaid  Lonso  Bailey,  do 
hereby  consent,  contract,  and  agree  to  work 
and  labor  for  the  said  Riverside  Company 
as  a  farm  hand  on  their  Scott's  Bend  place 
in  IContgomery  county,  Alabama,  from  the 
SO  day  of  December,  1907,  to  the  30  day 
of  December,  190B,  at  and  for  the  sum  of 
N  tl2  per  month. 

•  ''And  the  said  Loneo  Bailey  agreea  to 
render  respectful  and  faithful  service  to  the 
said  the  Riverside  Company,  and  to  per- 
form diligently  and  actively  all  work  per- 
taining to  such  employment.  In  accordance 
with  the  Instructions  of  the  said  tbe  River- 
ride  Company  or  agent. 

"And  the  said  the  lUveraide  Company,  ill 
consideration  of  the  agreement  above  men- 
tioned of  tbe  aaid  Lonzo  Bailey,  hereby  em- 
ploy* the  aaid  Lonio  Bailey  aa  such  farm 
hand  for  the  time  above  aet  out,  and  agrees 
to  pay  tbe  said  Lonao  Bailey  the  sum  of 
$10.75  per  month." 


Hm  managar  of  the  employing  company 
tertiilsd  that  at  tbe  tlma  of  entering  into 
this  contract  there  were  present  only  the 
wltneas  and  Bailey,  and  that  the  latter  then 
obtained  from  the  company  tlie  sum  of  |lSt 
that  Bailey  worked  under  the  contract 
throughout  the  month  of  January  and  for 
three  or  four  days  in  February,  1908,  and 
then,  "without  just  cause,  and  without  re- 
funding the  money,  ceased  to  work  for  said 
Riverside  Company,  and  has  not  since  that 
time  performed  any  service  for  aaid  com- 
pany in  accordance  with  or  under  aaid  con- 
tract, and  has  refused  and  failed  to  perform 
any  further  service  thereunder,  and  has, 
without  just  cause,  refused  and  failed  to  re- 
fund said  lis."  He  also  testified,  in  re- 
sponse to  a  question  from  the  attorney  for 
the  defendant,  and  against  the  obJMtion 
of  the  state,  that  Bailey  was  a  negro.  No 
other  evidence  waa  introduced. 

The  oourt,  after  defining  the  crime  in 
the  language  of  the  statute,  charged  the 
jury,  in  accordance  with  ite  terms,  as  fol- 

"And  the  refusal  of  any  person  who  en- 
ters into  such  contract  to  perform  sucfa 
act  or  service,  or  refund  auch  money,  or 
pay  for  such  property,  without  just  cause, 
shall  be  prima  facie  evidence  of  the  Intent 
to  injure  bis  employer,  or  to  defraud  him." 

Bailey  excepted  to  these  instructions,  and  ^ 
requested  the  court  to  instruat  the  jury  that  m 
tbe  statute  and  the'prorislon  creating  the  • 
presumption  were  invalid,  and  further  that 
"the  r^usal  or  failure  of  the  defendant  to 
perform   the  service  alleged   in  the   indict- 
ment, or  to  refund  the  money  obtained  from 
the  Riverside  Company  under  the  contract 
ijetween  it  and  the  defndant,  without  cause, 
does  not  of  Iteelf  make  out  a  prima  facie 
ease  of  the  defendant's  intent  to  injure  or 
defraud  said  Riverside  Company." 

The  court  refused  these  inatructions  and 
Bailey  took  exception. 

Tbe  jury  found  the  accused  guilty,  fixed 
tbe  damages  sustained  by  the  injured  par^ 
at  tlS,  and  assessed  a  fine  of  $30.  There- 
upon  Bailey  was  sentenced  by  the  court  to 
pay  tbe  fine  of  tSO  and  the  costs,  and  in 
deafult  thereof  to  hard  labor  "for  twenty 
days  in  lieu  of  said  fine,  and  one  hundred 
and  sixteen  days  on  account  of  said  costs." 

On  appeal  to  the  supreme  court  of  tbe 
state,  the  eonstitutionality  of  the  statute 
was  again  upheld  and  ttie  judgment  af- 
firmed,    lei  Ala,  76,  49  So.  886. 

We  at  once  dismiss  from  consideration 
the  fact  that  tbe  plaintiff  in  error  Is  ■ 
black  man.  While  the  action  of  a  states 
through  its  officers  charged  with  the  admin- 
istration of  a  law  fair  in  appearance,  may 
be  of  auch  a  character  as  to  constitute  a  de- 
nial of  tbe  equal  protection  of  tbe  laws 
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(nek  Wo  r.  Hopldiui,  118  U.  a  SM,  373,  30 
L.  «d.  8S0,  8ST,  6  Sap.  CL  Eep.  10S4),  sueti 
n  eonelusioD  la  here  neither  required  nor 
jnatifled.  The  statute,  on  its  face,  makea  iio 
Faciei  diBcrimi nation,  and  the  record  fails 
to  ahow  ita  exiatence  in  fact  No  question 
of  a  iectional  character  ia  preecDted,  and 
we  maf  Tier  the  legielatioa  in  the  same 
nuuuter  aa  if  it  had  been  enacted  in  New 
York  or  in  Idaho.  Opportunitiea  for  coer- 
cion and  oppreiaion,  in  varying  eircumgtan- 
cea,  exist  in  all  parts  of  the  Union,  and  the 
citizens  of  all  the  etates  are  interested 
in  the  maintenance  of  the  oonatitntiooal 
gnarantiea,  the  consideration  of  which  is 

n  here  Involved. 

"  -Prior  to  the  amendment  of  the  year  1903, 
enlarged  in  1907,  the  atatute  did  not  make 
the  mere  breach  of  the  contract,  under 
which  the  employee  bad  obtained  from  hia 
employer  money  which  was  not  refunded  or 
property  which  waa  not  paid  for,  a  crime. 
The  essential  ingredient  of  the  oflense  was 
the  intent  of  the  aecuaed  to  injure  or  de- 
fraud. To  Justify  conviction,  it  was  neces- 
sary that  this  intent  should  be  etasbltshed 
t>y  competent  evidence,  aided  only  by  such 
inferences  as  might  logically  be  derived  from 
the  facts  proved,  and  should  not  be  the  sub- 
ject of  mere  surmise  or  arbitrary  assump- 
tion. 

This  was  the  coDitmction  which  the  su- 
preme eonrt  of  Alabama  placed  upon  the 
etatute,  aa  it  then  stood,  in  Es  parte  Riley, 
94  Ala.  82,  10  So.  S2S.  In  that  case  the 
eourt  said   (id.  83,  84): 

"The  ingredients  of  this  statutory  of- 
fense are :  ( 1 )  A  contract  in  writing  by 
the  accused  for  the  performance  of  any  act 
or  service;  (2)  an  intent  on  the  part  of 
the  accused,  when  he  entered  into  the  con- 
tract, to  injure  or  defraud  hii  employer; 
(3)  the  obtaining  by  the  accused  of  money 
or  other  personal  property  from  such  em- 
ployer by  means  of  such  contract  entered 
into  with  such  intent;  and  (4)  the  re- 
fusal by  the  accused,  with  like  intent, 
and  without  Juat  cause,  and  without  re- 
funding such  money,  or  paying  for  such 
property,  to  perform  such  act  or  service. 
This  statute  by  no  means  provides  that  a 
person  who  has  entered  into  a  written  eon- 
tract  for  the  performance  of  services,  un- 
der which  he  has  obtained  money  or  other 
pertonal  property,  is  punishable  as  if  he  had 
stolen  such  money  or  other  personal  prop- 
arty,  upon  hie  refusal  to  perform  the  con- 
tract, without  refunding  the  money  or  pay- 
ing for  the  property.  A  mere  breach  of  a 
oontraet  is  not  by  the  statute  made  a  erime. 
^e  criminal  feature  of  the  transaction  is 
wanting  unless  the  accused  entered  into  the 
oontraet  with  intent  to  injnre  or  defraud  his 


employer,  and  tulega  Ut  refusal  to  per-  g 
form*Was  with  like  intent  and  without  just* 
couae.  That  there  was  an  intent  to  injure 
or  defraud  the  employer,  both  when  the  eon- 
tract  was  entered  into  and  when  the  accused 
refused  performance,  are  facts  which  must 
be  shown  by  the  evidence.  As  the  intent  ia  toa 
design,  purpose,  resolve,  or  determination  in 
the  mind  of  the  accused,  it  can  rarely  be 
proved  by  direct  evidenee,  but  must  be 
ascertained  by  means  of  inferences  from  the 
facts  and  circumstaacM  developed  by  the 
proof.  Carlisle  T.  SUte,  TO  Ala.  76;  Uack 
V.  State,  63  Ala.  138.  In  the  absence,  how- 
ever, of  evidence  frcHU  which  such  inferences 
may  be  drawn,  the  Jury  are  not  Justified  in 
indulging  in  mere  unsupported  conjectures, 
speculaUons,  or  suspicions  aa  to  intentions 
which  were  not  disclosed  by  any  Tisible  or 
tangible  act,  expression,  or  circumstance. 
Oreen  t.  State,  68  Ala.  £39."  Bee  alM> 
Dorsey  t.  State,  111  Ala.  40,  20  So.  629; 
Mcintosh  V.  State,  117  Ala.  128,  23  So.  668. 

We  posa,  then,  to  the  consideration  of  the 
amendment,  through  the  operation  of  which 
under  the  charge  of  the  trial  court  tiiis  con- 
viction was  obtained.  No  longer  waa  it  neo- 
essary  for  the  proaecution  to  comply  with 
the  rule  of  the  Riley  Case  (supra)  in  order 
to  establish  the  intent  to  injure  or  (tefraud 
which,  as  the  court  said,  constituted  the 
gist  of  the  offense.  It  waa  "the  difficulty 
in  proving  the  intent,  made  patent  by  that 
decision,"  which  "suggested  the  amendment 
of  1903."  Bailey  t.  State,  IBB  Ala.  p.  26,  48 
So.  498.  By  this  amendment  it  was  pro- 
vided, in  substance,  that  the  refusal  or  fail- 
ure to  perfom  the  aervice  contracted  for,  or 
to  refund  the  money  obtained,  without  juat 
cause,  should  be  prima  facie  evidence  of  tiie 
intent  to  injure  or  defraud. 

But  the  refusal  or  failure  to  perform  the 
service,  without  just  cause,  constitutes  the 
breach  of  the  contract  The  justice  of  the 
grounds  of  refusal  or  failure  mus^  of  ^ 
course,  be  determined  by  the  contractual  <• 
obligation*  assumed.  Whatever  the  reason  ? 
for  leaving  the  aerrie^  if,  judged  by  the 
terms  of  the  contract,  it  ia  Inaufficient  In 
law,  it  is  not  "just  cause."  Tlte  money  re- 
ceived and  repayable,  nothing  more  bsing 
shown,  constitutM  a  mere  debt  The  asserted 
difficulty  of  proving  the  intent  to  injure  or 
defraud  is  thus  made  the  occasion  for  dis- 
pensing with  such  proof,  so  far  as  the  prima 
facie  ease  is  concerned.  And  the  mere 
breach  of  a  contract  tor  personal  service^ 
coupled  with  the  mere  failure  to  pay  a  debt 
which  was  to  be  liquidated  in  the  course  of 
such  service,  is  made  sufficient  to  warrant  a 
conviction. 

It  is  no  answer  to  say  that  the  jury  most 
find,  and  here  found,  that  a   fraudulaat 
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fattont  nlitad.  Tlw  jnij  by  their  verdkt 
euiaot  mdd  to  the  fact*  before  them.  If 
nothing  be  ehown  but  »  mere  bnoeh  of  a 
eoutrftot  of  Mrriee  and  a  mere  failure  U> 
pay  a  debt,  the  jury  have  nothiog  eUe  to 
go  upon,  and  the  evidence  becomea  Dothing 
more  becauae  of  their  finding.  Had  it  not 
been  for  thia  itatutor;  preaumption,  aup- 
plied  bj  the  amendment,  no  one  would  be 
heard  to  aay  that  Bailey  eould  have  been 
convicted. 

Prima  facie  evidence  i*  enffieient  evidence 
to  outweigh  the  preaumptioo  of  innocence, 
and  if  not  met  by  oppoeing  evidence,  to  aup- 
port  a  verdict  of  guilty.  "It  Is  inch  aa.  In 
judgment  of  law,  la  auffioiait  to  eetabtiah 
the  fact;  and,  if  not  rebutted,  remaine  luf- 
fleient  for  the  purpose."  Kelly  v.  Jackaon, 
0  Pet.  632,  8  L.  ed.  628. 

We  are  not  impreeied  with  the  argument 
that  the  aapreme  court  of  Alabama  has  eon- 
•trued  the  amendment  to  mean  that  the 
jury  is  not  controlled  by  the  preaumptioD,  if 
unrebutted,  and  still  may  find  the  aocusad 
not  guilty.  That  court,  tn  ita  opinion,  taidi 
"Again,  it  must  be  borne  in  mind  that  the 
rule  of  evidence  fixed  by  the  statute  does 
not  make  it  the  duty  of  the  jury  to  eon- 
vict  on  the  evidence  referred  to  in  the  enact- 
^  ment,  if  unrebutted,  whether  satisfied  there- 
J>  by  of  the  guilt  of  the  accused  beyond  a  reo- 
■  eonable  doubt  or  not.  On  the*aontrary, 
with  such  evidence  before  them,  the  jury  are 
•till  left  free  to  find  the  accused  guilty  or 
not  guilty,  according  aa  they  may  be  sat- 
lafled  of  hie  guilt  or  not,  by  the  whole  evi- 
dence."   161  Ala.  78,  49  So.  836. 

But  the  controlling  eonstruetion  ol  the 
•tatute  is  the  affinnanoe  of  this  judgment 
of  conviction.  It  is  not  sufficient  to  declare 
that  the  statute  does  not  make  it  the  duty 
of  the  jury  to  convict,  where  there  is  no  oth' 
er  evidence  but  the  breaah  of  the  eontract 
and  the  failure  to  pay  the  debt.  The  point 
is  that,  in  such  a  case,  the  statute  anthor- 
fee*  the  jury  to  convict.  It  is  not  enough 
to  say  that  the  jury  may  not  accept  that 
•rldence  as  alone  aufficientj  for  the  jury 
may  accept  it,  and  th^  have  the  express 
warrant  of  the  statute  to  accept  it  as  a 
basis  for  their  verdict-  And  It  is  in  this 
light  that  the  validity  of  the  statute  must 
be  determined. 

It  is  urged  that  the  time  and  elranm- 
•taneea  of  the  departure  from  service  may 
be  eneh  as  to  raise  not  only  an  inferenoe, 
but  a  strong  inference,  of  fraudulent  intent 
There  was  no  need  to  creato  a  statutory  pre- 
sumption, and  It  was  not  created  for  such  a 
eaae.  Where  circumstances  are  shown  per- 
mitting a  fair  inference  of  fraudulent  pur- 
pose, the  case  falls  within  the  rule  of  Bx 
parte  Riley  (supra),  which  governed  prose- 
cutions under  the  statute  before  the  amend- 


ment was  made.  The  "difflcnlty,"  which  ad- 
mittedly the  amendment  waa  intended  to 
surmount,  did  not  exiet  where  natural  infer- 
ences sufficed.  Plainly,  the  object  of  the 
statute  was  to  hit  cases  which  were  desti- 
tute of  such  inferences,  and  to  provide 
that  the  mere  breach  of  the  eontract  and 
the  mere  failure  to  pay  the  debt  might  do 
duty  in  their  absence. 

While,  in  considering  the  natural  op- 
eration and  effect  of  the  statute,  as  amend- 
ed, we  are  not  limited  to  the  particular 
facts  of  the  eaae  at  the  bar,  they  present 
BJi  illuminating  illustratioiL  We  may  brief- 
ly  reatate  them.  Bailey  made  a  contract  n 
to  work  for  a  year  at  tl2  a  month.  He're-  ? 
ceived  $16,  and  he  waa  to  work  this  out, 
being  entitled  monthly  only  to  f  10.76  of  his 
wages.  No  one  was  present  when  he  made 
tha  contract  but  himself  and  the  manager 
of  the  employing  company.  There  is  not  a 
particle  of  evidence  of  any  drcumstance  in- 
dicating that  he  made  the  contract  or  re- 
ceived the  money  with  any  intent  to  in- 
jure or  defraud  his  employer.  On  the  con- 
trary, he  actually  worked  for  upwards  of  a 
month.  Els  motive  in  leaving  does  not  ap- 
pear, the  only  showing  being  that  it  was 
without  legal  excuse  and  that  he  did  not 
repay  the  money  received.  For  this  he  is 
sentenced  to  a  fine  of  930  and  to  imprison- 
ment at  hard  labor,  in  default  of  the  pay- 
ment of  the  fine  and  costs,  for  136  days. 
Waa  not  the  case  the  same  in  effect  as  it  the 
statute  had  made  it  a  criminal  act  to  leave 
the  service  without  Just  cause  and  without 
liquidating  the  debt!  To  say  that  he  haa 
been  found  guilty  of  an  intent  to  injure  or 
defraud  his  employer,  and  not  merely  for 
breaking  his  contract  and  not  paying  his 
debt,  la  a  distlnetion  without  a  difference  to 
Bailey. 

Consider  the  situation  of  the  aecuaed  un- 
der this  statutory  presumption.  If,  at  the 
outset,  nothing  took  place  but  the  making 
of  the  contract  and  the  receipt  of  the 
money,  lie  oould  show  nothing  else.  If  there 
waa  no  legal  justification  for  his  leaving  his 
employment,  he  could  show  none.  If  be  had 
not  paid  the  debt,  there  was  nothing  to  be 
said  as  to  that.  The  law  of  the  stato  did 
not  permit  him  to  testify  that  he  did  not 
intend  to  injure  or  defraud.  Unless  he  were 
fortunate  enough  to  he  able  to  command 
evidence  of  eircumstancee  affirmatively 
showing  good  faith,  be  was  helpless.  Ha 
stood,  stripped  by  the  statute  of  the  pre- 
sumption of  innocence,  and  exposed  to  con- 
viction for  fraud  upon  evidence  only  of 
breaeb  of  contract  and  failure  to  pay. 

It  is  said  that  we  may  assume  that  a  fMr 
jury  would  convict  only  where  the  circum-  i. 
stances  sufficiently  indicated  a  fraudulent  § 
intent.    Why  ahonid  thia  be  assum6d  In  the  * 
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ftee  of  tlw  aUtnta  uid  npon  thim  noordt 
In  the  preieiit  caae  the  juiy  did  convict,  al- 
though there  ia  an  absence  of  evidence  Buf- 
flclent  to  eatabllBh  fraud  under  the  familiar 
rule  that  fraud  will  not  be  presumed,  and 
the  obvious  explanation  of  the  verdict  is 
that  the  trial  court,  in  accordance  with  the 
•tatute,  charged  the  jur;  that  letuaal  to 
perform  the  aervice,  or  to  repay  the  money, 
without  just  eaute,  constituted  prima  facie 
evidence  of  the  commiseioo  of  the  offense 
which  the  statute  defined.  That  is,  the  Jury 
were  toM  in  effect  that  the  evidence,  un- 
der the  statutory  rule,  was  sufficient,  and 
hence  they  treated  it  aa  such.  There  is  no 
basis  for  an  aaaumption  that  the  jury  would 
have  acted  differently  if  Bailey  had  worked 
for  three  months,  or  six  months,  or  nine 
months,  if  in  fact  his  debt  had  not  bean 
paid.  The  normeJ  assumption  is  that  the 
jury  will  follow  the  statute,  and,  acting 
in  accordance  with  the  authority  it  con- 
fers, will  accept  as  euffleieut  what  the  stat- 
ute expressly  so  desc  rides. 

It  may  further  be  observed  that  under 
the  statute,  there  ii  no  puniahment  for  the 
alleged  fraud  if  the  tervloe  ia  performed  or 
the  money  refunded.  If  the  aervice  is  ren- 
dered in  liquidation  of  the  debt,  there  is  no 
punishment;  and  if  it  is  not  rendered,  and 
the  money  ia  not  refunded,  that  fact  alone 
is  suCBcient  for  conviction.  By  a  statut* 
passed  by  the  legislature  of  Alabama  in 
1901,  it  was  made  a  misdemeanor  for  any 
person  who  had  made  a  written  contract  to 
labor  for  or  serve  another  for  any  given 
time,  to  leave  the  service  before  the  expira- 
tion of  the  contract,  and  without  the  eon- 
sent  of  the  employer,  and  to  make  a  second 
contract  of  similar  nature  with  another 
person  without  giving  the  second  employer 
notice  of  the  existence  of  the  first  contract. 
This  was  held  unconstitutional  upon  the 
ground  that  it  interfered  with  freedom  of 
contract.  Toney  v.  State,  141  Ala.  120,  67 
L.R.A.  2Be,  log  Am.  St  Kep.  23,  37  So.  332, 
S  A.  A  E.  Ann.  Cas.  319.  But,  judg- 
ing it  by  its  necessary  operation  and 
g  obvious  effect,  the  fundamental  pur- 
n  pose  plainly  waa  to  compel,  under  the  sanc- 
•  tion*of  the  criminal  law,  the  enforcement 
of  the  contract  for  personal  service,  and 
the  aame  purpose,  tested  by  like  criteria, 
breathes  despite  its  different  phraseology 
through  the  amendmenta  of  1903  and  1907 
of  the  statute  here  in  question. 

We  cannot  escape  the  conclusion  that,  al- 
thought  the  statute  in  terms  is  to  punish 
fraud,  still  Its  natural  and  Inevitable  ef- 
fect is  to  expose  to  conviction  for  crime 
tboM  who  simply  fail  or  refuse  to  perform 
eontracta  for  personal  service  in  liquida- 
tion of  a  debt;  and  judging  its  purpose  by 
Its  etTect,  that  It  seeks  In  this  way  to  pro- 


vide t^B  msana  of  eompulaion  through 
which  performance  of  such  service  may  be 
secured.  The  question  is  whether  suoh  a 
statute  is  constitutional. 

This  court  has  frequently  recognized  the 
general  power  of  every  legislature  to  pre- 
scribe the  evidence  which  shall  he  received, 
and  the  effect  of  that  evidence,  in  the 
courts  of  its  own  government.  Fong  Yue 
Ting  v.  United  SUtes,  149  U.  S.  698,  749, 
37  L  ad.  905,  925,  18  Sup.  Ct  Bep.  lOlflL 
In  tbe  exercise  of  thia  power  numerous  stat- 
utes have  been  enacted  providing  that  proof 
of  one  fact  shall  be  prima  facie  evidence  of 
the  main  fact  in  issue;  and  where  the  infer- 
ence is  not  purely  arttitrary,  and  there  ia  a 
rational  relation  between  the  two  facts,  and 
the  accused  is  not  deprived  of  a  proper  op- 
portunity to  submit  all  the  facts  bearing 
upon  the  iasue,  it  has  been  held  that  such 
statutes  do  not  violate  the  requirementa  of 
due  process  of  law.  Adams  v.  New  York, 
192  U.  8.  6BS,  48  L.  ed.  E76,  24  Sup.  Ct. 
Rep.  372;  Mobile,  J.  ft  K.  C.  R.  Co.  v.  Tnr- 
nipeeed,  decided  by  thia  court  Deoember 
le.  1910  [219  U.  S.  35,  55  L.  ed.  — ,  81 
Sup.  Ct  Bep.  136], 

The  latest  expresaion  upon  this  point  !■ 
found  in  the  case  last  cited,  where  the  eourti 
by  Mr.  Justice  Lurton,  said:  "That  a  l^a- 
lative  presumption  of  one  fact  from  evidence 
of  another  may  not  constitute  a  denial  of 
due  piocesB  of  law,  or  a  denial  of  th* 
equal  protection  of  the  law,  it  is  only  essen- 
tial that  there  ohall  be  some  rational  oon-  ^ 
nection  between  the  fact  proved  and  the  nl-  m 
timate  fact* presumed,  and  that  the  infer-* 
euee  of  one  fact  from  proof  of  another  iball 
not  be  so  unreasonable  as  to  be  a  purely 
arbitrary  mandate.  So,  also,  it  most  not, 
under  guise  of  regulating  the  presenta- 
tion of  evidence,  operate  to  preclude  the 
party  from  the  right  to  present  his  defense 
to  the  main  fact  thus  presumed.  If  a  legis- 
lative provision  not  unreasonable  In  itself, 
prescribing  a  rule  of  evidence,  in  either 
criminal  or  civil  cases,  does  not  shut  out 
from  the  party  affected  a  reasonable  op- 
portunity to  submit  to  tbe  jury  in  his  de- 
fense all  of  the  facts  bearing  upon  the  is- 
sue, there  is  no  ground  for  holding  that  due 
proccH  of  law  has  been  denied  him." 

In  thia  claas  of  eases  where  the  entir* 
subject-matter  of  the  legislation  Is  other- 
wise within  state  control,  the  question  has 
been  whether  the  prescribed  rule  of  evidence 
interferes  with  the  guaranteed  equality  be- 
fore the  law,  or  violates  those  fundamental 
righta  and  immutable  principles  of  jus- 
tice which  are  embraced  within  the  concep- 
tion of  due  process  of  law.  But  where  the 
conduct  or  fact,  the  existence  of  which  is 
made  tbe  basts  of  the  statutory  presump- 
Uon,    Itself    falls    within    the    scope  of    *. 
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proTidoo  oi  ti>»  Fadtr&l  CoiutitutioD, 
a  fnrthar  qucation  krisei.  It  U  apparent 
that  a.  Mmstitutiouft]  profaibitioa  cannot  br 
touugTMMd  mdirectlj  bj  cbe  creation  of 
»  itatutoiy  preciunption  unf  «ore  than  it 
«ui  be  violated  by  direct  inaetiQent.  The 
power  to  create  preaumptlont  !■  not  a  meaiu 
of  «Bcap«  from  oonstitutional  reatrictiooa. 
And  the  ctat^  may  not  in  this  wuj  inter- 
fere with  matter!  wiibdrsiwii  from  iti  au- 
thor)^ by  the  Federal  ConBtitution,  or 
•nbject  an  accused  to  conviction  for  conduct 
which  it  is  powflrlcss  to  proscribe. 

In  the  present  ease  it  is  urged  that  the 

statute  aa  amended,  through  the  operation 

of  the  presumption  for  which  it  provides, 

Tiolates  the  13th  Amendment  of  the  Con- 

,  atitution  of  the  United  States  and  the  act 

*  of  Congress  passed  for  its  enforcement 

•  'The   13th  Amendment  provides: 

"Section  1.  Neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for 
crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  Unit- 
ed States,  or  any  place  subject  to  tlieir  ju- 
risdiction. 

"Section  2.  Congreaa  shall  have  power 
to  enforce  this  article  by  appropriate  legia- 

Pursnant  to  the  authority  thus  conferred. 
Congress  passed  the  act  of  March  2,  18BT, 
chap.  187,  14  SUL  at  L.  646,  the  provi- 
«ions  of  whicit  are  now  found  in  |)  1990 
and  S62e  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat  1901,  pp.  1268,  S719),  aa  fol- 

"See.  1990.  The  holding  of  any  person 
to  service  or  labor  under  the  system  known 
as  peonage  is  abolished  and  forever  prohibit- 
ed in  the  territory  of  New  Mexico,  or  in 
any  other  territory  or  state  of  the  United 
States;  and  all  acts,  laws,  resolutions,  or- 
ders, regulations,  or  usages  of  the  terri- 
tory of  New  Uexlco,  or  of  any  other  ter- 
ritory or  atat«,  which  liave  heretofore  estab- 
lished, maintained,  or  enforced,  or  by  vir- 
toe  of  whieh  any  attempt  shall  here- 
after be  made  to  establish,  maintain,  or 
enforce,  directly  or  indirectly,  the  vo1nn< 
tary  or  involuntary  service  or  labor  of 
any  persons  as  peons,  in  liquidation 
of  any  debt  or  obligation,  or  otherwise,  ere 
declared  null  and  void." 

"Sec  5S26.  Every  person  who  holds,  ar- 
rests, returns,  or  causes  to  be  held,  arrested, 
or  returned,  or  in  any  manner  aids  In  the  ar- 
rest or  return,  of  any  person  to  a  condition 
of  peonage,  shall  be  punished  by  a  Dne  of 
not  leas  than  one  thonsand  nor  more  tlian 
five  thousand  dollars,  or  by  imprisonment 
not  less  than  one  year  nor  more  than  five 
years,  or  by  both." 

The  language  of  the  13th 
sot  new.    It  reproduced  the  historic  words 


of  the  ordlnanes  of  I78T  for  the  govern- 
ment  of  the  Northweat  territory,  and  gave 
them   unrestriotsd   application   within   the 
United    States    and    all    places    subject    to 
their    jurisdiction.      While    the    immediate  h 
concern    was    with    African    slavery,    the  Jf 
'Amendment  was  not  limited  to  that     It  * 
was  a  charter  of  universal  civil   freedom 
for  all  persons,  of  whatever  race,  color,  or 
estate,  under  the  flag. 

The  words  involuntary  servitude  have 
a  "larger  meaning  than  slavery." 

"It  was  very  well  understood  that,  In  the 
form  of  apprenticeship  for  long  terms,  «■ 
it  had  been  practised  in  the  West  India  Is- 
lands, on  the  abolition  of  slavery  by  the 
English  government,  or  by  reducing  the 
slaves  to  the  eondition  of  serfs  attached  to 
the  plantation,  the  purpose  of  the  article 
might  have  been  evaded,  il  only  the  word 
'slavery*  had  been  used."  Slaughter- Houss 
Cases,  le  WalL  p.  69,  21  L.  ed.  406.  The 
plain  intention  was  to  abolish  slavery  of 
whatever  name  and  form  and  all  its  badges 
and  incidents;  to  render  impossible  any 
state  of  bondage;  to  make  labor  tree,  by 
prohibiting  that  control  by  which  the  per- 
sonal service  of  one  man  is  disposed  of  or 
coerced  for  another's  benefit,  which  is  the 
easence  of  involuntary  servitude. 

While  the  Amendment  was  self- executing, 
so  far  as  its  terms  were  applicable  to  any 
existing  oondition.  Congress  was  authoriied 
to  secure  its  complete  enforcement  by  ap- 
propriate legislation.  As  was  said  in  tbs 
0.<rii  RighU  Cases:  "By  ita  own  unaided 
force  and  effect  it  abolished  slavery,  and  es- 
tablished universal  freedom.  Still,  legisla- 
tion may  be  neeesaary  and  proper  to  meet 
all  the  various  eases  and  eireumstanees  to 
be  aSected  by  it,  and  to  prescribe  proper 
modes  of  redress  for  Um  violation  in  letter 
or  spirit.  And  such  legislation  may  be  pri- 
mary and  direct  in  its  character;  tor  the 
Amendment  is  not  a  mere  prohibition  of 
state  laws  establisbing  or  upholding  slav- 
ery, but  an  altsolute  declaration  that  slav- 
ery or  involuntary  servitude  shall  not  ex- 
ist in  any  part  of  the  United  States."  109 
U.  &  20,  27  I<.  ed.  842,  3  Sup.  Ct  Hep. 
18. 

The  act  of  Hareh  2,  18«7  (Eev.  Stat  U 
1090  and  6626,  supra),  was  a  valid  ezer- 
oiee  of  this  express  authority.  Clyatt  ▼. 
United  States,  1S7  U.  B.  207,  4B  L.  ed.  728, 
26  Sup.  Ct  Sep.  429.  It  declared  that  aU 
laws  of  any  state,  by  virtue  of  which  any 
attempt  should  be  made  "to  establish,  main-  v 
tain,  or  enforoe,  directly  oi*  indirectly,  the  • 
voluntary  or  involuntary  serriee  or  labor  of 
any  person  as  peons,  in  liquidation  of  any 
debt  or  obligation,  or  otherwlae,"  should  he 
null  and  void. 

Peonage  is  a  term  desoriptive  of  a  eon- 
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iltioa  whUh  ha»  udsted  in  Spanish  Ameri- 
ca, and  upeetallf  in  Mexico.  The  esseiice 
of  th«  thing  ia  eompulsorj  Krrioe  In  pa7- 
ment  of  a  debt.  A  peon  ia  one  who  U  com- 
pelled to  work  for  his  creditor  until  hia  delit 
la  paid.  And  in  this  explicit  and  compre- 
hensive enactment,  CongreBS  was  not  con- 
cerned with  mere  names  or  manner  of  de- 
scription, or  with  a  particular  place  or  sec- 
tion of  the  eountrj.  It  was  concerned  with 
s  fact,  wliereTer  it  might  exist;  with  a 
condition,  however  named  and  wher«ver  it 
might   be  established,  maintained,   or  an- 

The  fact  that  the  debtor  oontracted  to 
perform  the  labor  which  is  sought  to  be 
compelled  does  not  withdraw  the  attempt- 
ed enforcement  from  the  condemnation  of 
the  statute.  The  full  intent  of  the  consti- 
tutional  provision  could  be  defeated  with 
obvious  faoility  if,  through  the  guisr  of 
contracts  under  which  advancea  had  t«en 
made,  debtors  could  be  held  to  eompulsorr 
service.  It  is  the  compulsion  of  the  serr- 
Ice  that  the  statute  inhibits,  for  when  that 
occurs,  the  condition  of  servitude  is  created, 
which  would  be  not  less  involuntary  becauw 
of  the  original  agreement  to  work  out  the 
indebUdness.  The  contract  exposes  the 
debtor  to  liability  for  the  loss  due  to  the 
breach,  bat  not  to  enforced  labor.  This  has 
been  so  clearly  stated  by  this  court  in  the 
ease  of  Clyatt,  supra,  that  discusaion  ia 
unnecessary.    The  court  there  said: 

"The  constitutionality  and  scope  of 
SB  1000  and  66ZS  present  the  first  questions 
for  our  consideration.  They  prohibit  peon- 
age. What  ia  peonagel  It  may  be  defined 
as  a  status  or  oondition  of  compulsory  serv- 
ice, based  upon  the  indebtedness  of  the 
peon  to  the  master.  The  basal  fact  is  in- 
g,  d^tednesa.  As  said  by  Judge  Benedict,  de- 
*  livering  the  opinion  in  Jaremillo  v.  Romero, 
>  1  N.  M.*]SO,  104:  'One  fact  existed  univer- 
sally; all  were  indebted  to  their  mastera. 
This  was  the  cord  by  which  they  seemed 
bound  to  their  masters'  serrioe.'  Upon 
this  is  based  a  condition  of  compulsory 
service.  Peonage  is  sometime*  classified 
as  voluntary  or  involuntary,  but  this  im- 
plies simply  adifi^erencein  the  mode  of  ori- 
gin, but  none  in  the  character  of  the  servi- 
tude. The  one  exists  where  the  debtor  volun- 
tarily contracts  to  enter  the  service  of  his 
creditor.  The  other  it  forced  upon  the  debtur 
by  some  provision  of  law.  But  peonage,  how- 
ever created,  is  compulsory  service,  involun- 
tary servitude.  The  peon  can  release  him- 
self therefrom,  it  ia  true,  by  ttie  payment  of 
the  debt,  but  otherwise  the  service  is  en- 
forced. A  clear  distinction  exists  between 
peonage  and  the  voluntary  performance  of 
labor  or  rendering  of  services  in  payment  of 
ft  ddit     In   the   Utter   ease   the   debtor. 


though  contracting  to  pay  his  indebted- 
ness by  Iat>or  or  service,  .inj  subject  like  any 
other  contractor  (o  au  action  for  damages 
for  breach  of  that  contract,  can  elect  at 
any  time  to  break  it,  and  no  law  or  force 
compels  performance  or  a  conliauaoce  of 
the  service.  We  need  not  stop  to  consider 
any  possible  limits  or  exceptional  coses, 
scub  a«  the  service  of  a  sailor  (Robertson  r. 
Baldwin,  les  U.  B.  275,  41  L.  ed.  716,  17 
Sup.  Ct  Rep.  326),  or  Uie  obligationa  of  « 
child  to  ita  parents,  or  of  an  apprentice  to 
hie  master,  or  the  power  of  the  Icgislatui* 
to  make  unlawful  and  punish  criminally  an 
abandonment  by  an  employee  of  his  post  of 
labor  in  any  extreme  cases.  That  which  is 
ooDtemplat«d  by  tba  statute  is  compulsory 
service  to  secure  the  payment  of  a  debt." 
187  U.  S.  pp.  215,  216. 

The  act  of  Congress,  nullifying  all  stata 
laws  by  which  It  should  be  attempted  to 
enforce  the  "service  or  latwr  ol  any  persons 
as  peons,  in  liquidation  of  any  debt  or  obli- 
gation, or  otherwise,"  necessarily  embraces 
alt  legislation  which  seeks  to  compel  tlie 
service  or  labor  by  making  it  a  crime  to  re- 
fuse or  fail  to  perform  it.  Such  laws 
would  furnish  the  readiest  means  of  eon-  * 
pulsion.  The  ISth* Amendment  prohibits  in-  ■ 
voluntaiy  servitude  except  as  punishment 
for  crime.  But  the  exception,  allowing  full 
latitude  for  the  enforcement  of  penal  laws, 
does  not  destroy  the  prohibition.  It  does 
not  permit  slavery  or  involuntary  servitude 
to  be  established  or  maintained  through  tba 
operation  of  the  criminal  law  by  making  it 
a  crime  to  refuse  to  submit  to  the  one  or 
to  render  the  service  which  would  eonstituta 
the  other.  The  state  may  impose  involun- 
tary servitude  as  a  punishment  for  crime, 
hut  it  may  not  compel  one  man  to  labor 
for  another  in  payment  of  a  debt,  by  punish- 
ing him  aa  a  criminal  if  he  does  not  per- 
form the  service  or  pay  the  debt. 

If  the  statute  in  this  case  had  authorised 
the  employing  company  to  seize  the  debtor, 
and  bold  him  to  tiie  service  until  he  paid 
the  (16,  or  had  furnished  the  equivalent  in 
labor,  its  invalidity  would  not  be  que«- 
tioned.  It  would  be  equally  clear  that  the 
state  could  not  authorize  its  constabulary 
to  prevent  the  servant  from  escaping,  and 
to  force  him  to  work  out  hia  debt.  But 
the  state  could  not  avail  itself  of  the  sanc- 
tion of  the  criminal  law  to  supply  the  com- 
pulsion any  more  than  it  could  use  or  an* 
thorise  the  use  of  physical  force.  "Id  con- 
templation of  the  law,  the  compulsion  to 
such  service  by  the  fear  of  punishment  un- 
der a  criminal  statute  is  more  powerful 
than  any  guard  which  the  employer  could 
station."  Ex  parte  Hollman,  79  S.  C  22, 
21  L.R.A.(N.8.)  246,  SO  S.  F.  p.  24,  14 
A.  ft  B.  Ann.  Caa.  HOB. 
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Wutt  the  lUte  n^  not  do  diraoUy  it 
toMf  not  do  indiTMtljr.  U  it  cannot  pun- 
iih  tlw  Mrrant  M  h  eriminal  for  the  men 
fkilura  or  refiml  to  Mire  vithout  p^jing 
hia  debt,  it  ii  not  permitted  to  accomplish 
the  came  result  b;  creating  a  atatutory 
prMtonption  which,  upon  proof  of  no  other 
fae^  exposes  him  to  oonfietion  and  pun- 
ialunent.  Without  imputing  aoj  actual 
motiTc  to  oppreaa,  we  most  consider  tlie 
natural  operation  of  the  statute  here  in  ques- 
tion (Henderson  t.  New  York  [Henderson 
^  T.  Wickham]  S2  U.  5.  p.  2S8,  23  L.  ed.  M7), 
^  and  it  is  apparent  that  it  fumiehea  a  eon- 

•  Tenient  instniment  for  the*Boercion  which 
the  Constitution  and  the  act  of  Congress 
forbid ;  an  instrument  of  compulsion  pecu- 
liarly effective  as  against  the  poor  and  the 
ignorant,  its  most  likely  vletims.  There  is 
no  more  important  eoncem  than  to  safe- 
guard the  freedom  of  labor  upon  whieh 
alone  can  enduring  prosperify  be  baaed. 
The  proTisioD  designed  to  seeure  it  would 
■oon  become  a  barren  form  If  it  were  pos- 
sible to  eatablish  a  statutory  prMumptlon 
«f  tUa  eort,  end  to  hold  over  the  heads  of 
laborers  the  threat  of  punishment  for  crim^ 
nnder  the  name  of  fraud,  but  merely  upon 
evidence  of  failure  to  work  out  their  debts. 
The  act  of  Congress  deprives  of  effect  all 
kgisletive  meaaures  of  any  state  through 
which,  directly  or  indirectly,  the  prohibited 
thing,  to  wit,  compulsory  service  to  secure 
the  payment  of  a  debt,  may  be  established 
or  maintained;  and  we  conclude  that 
-I  4730,  aa  amended,  of  the  Code  of  Ala- 
bama, in  so  far  a*  it  makes  the  refusal  or 
failure  to  perform  the  act  or  service,  with- 
-out  refunding  the  money  or  paying  for  the 
property  prima  facie  evidence  of  the  com- 
mission received  of  the  crime  which  the 
•eetion  defines,  la  in  conflict  with  the  13th 
Amendment,  and  the  legislation  authorized 
ttj  that  Amendment,  aiid  is  therefore  in- 
valid. 

In  this  view  It  I*  unnecessary  to  con- 
'dder  the  contenUoni  which  have  been  made 
nnder  the  14th  Amendment  As  the  ease 
was  given  to  the  Jury  under  instructions 
which  authorized  a  verdict  in  acoordanoe 
with  the  statutory  presumption,  and  the 
-<^)posing  instructions  requested  by  the  ac- 
ensed  were  refused,  the  judgment  must  be 

Reversed  and  oanee  remanded  for  further 
proceedings    not    inconsistent    with    this 

Hr.  Justlee  Holmes,  dissenting: 
,     We  all  agree  that  thU  case  is  to  be  eon- 
2  ilderad  and  decided  in  the  same  way  aa  if 

•  it  arose  in  Idaho  or  New  York.  ■  Neither 
pnbllc  document  nor  evidence  discloses  a 
law  which,  by  its  administration,  ii  made 


something  different  from  what  it  api,..an  on 
its  face,  and  therefore  the  fact  that  in  Ala^ 
bama  it  mainly  eonceras  the  blacks  does 
not  matter.  Yick  Wo  v.  Hopkins,  118  U.  3. 
366,  30  L.  ed.  £20,  S  Sup.  CL  Rep.  1004, 
does  not  apply.  I  shall  begin,  then,  by  as- 
suming for  the  moment  what  I  think  is  not 
true,  and  shall  try  to  ahow  not  to  be  true, 
that  this  statute  punishes  the  mere  refusal 
to  labor  aeoording  to  contract  as  a  crime, 
and  sliall  inquire  whether  there  would  be 
anything  contrary  to  the  13th  Amendment 
or  the  statute  if  it  did,  supposing  it  to  have 
been  enacted  in  the  state  of  New  York.  I 
cannot  believe  it.  The  13th  Amendment 
does  not  outlaw  contracts  for  labor.  That 
would  be  at  least  as  great  a  misfortune  for 
the  laborer  aa  for  the  man  that  employed 
him.  For  it  certainly  would  affect  the 
terms  of  the  bargain  unfs  -orably  for  the 
laboring  man  If  it  were  >jiderstood  that 
the  employer  eould  do  noth.ng  in  case  the 
laborer  saw  fit  to  break  his  «,>rd.  But  any 
legal  liability  for  breach  of  a  contract  is  a 
disagreeable  eonaequence  which  tends  to 
make  the  contractor  do  aa  he  said  be  would. 
Liability  to  an  action  for  damages  baa  that 
tendency  aa  well  a  fine  If  the  mere  im- 
position of  such  consequences  as  tend  to 
make  a  man  keep  to  his  promise  Is  the  cre- 
ation of  peonage  when  the  contract  happens 
to  be  for  labor,  I  do  not  see  why  the  al- 
lowance of  a  civil  action  is  not,  aa  well  as 
an  indictment  ending  in  fine.  Peonage  is 
service  to  a  private  master  at  which  a  man 
is  kept  by  bodily  eompulslon  againat  hia 
wilL  But  the  creation  of  the  ordinary  le- 
gal motives  for  right  eonduct  does  not  pro- 
duce it.  Breach  of  a  legal  contract  without 
BZGUae  Is  wrong  conduct,  even  if  the  con- 
tract is  for  labor;  and  if  a  state  adds  to 
civil  liability  a  criminal  liability  to  fine, 
it  aimply  intensifies  the  legal  motive  for  do- 
ing right;  it  does  not  make  the  laborer  a 
slave.  ^ 

But  if  a  fine  may  be  imposed,  imprison-  2 
ment  may  be'impoaed  in  case  of  a  failure* 
to  pay  it.  Nor  doea  it  matter  if  labor  is 
added  to  the  imprisonment.  Imprisonment 
with  hard  labor  is  not  stricken  from  the 
statute  books.  On  the  contrary,  involun- 
tary servitude  as  a  punishment  for  crime 
ifl  excepted  from  the  prohibition  of  the  13th 
Amendment  fn  so  many  words.  Also  the 
power  of  the  states  to  make  breach  of  con- 
tract a  erime  is  not  done  away  with  by 
the  abolition  of  slavery.  But  if  breach  of 
contract  may  be  made  a  crime  at  all,  it 
may  be  made  a  crime  with  all  the  conse- 
quences usually  attached  to  crime.  There 
is  produced  a  sort  of  illusion  if  a  contract 
to  labor  ends  in  compulsory  labor  In  a 
prison.  But  eompulaory  work  for  no  pri- 
vate master  in  a  jail  is  not  peonage.     If 
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work  In  *  jail  <■  not  oondemaed  In  itwlf, 
wiUiout  regard  to  whkt  the  oondnat  la  it 
puniahea,  It  may  be  made  k  eonseqnenoe  of 
an^  conduct  that  the  atata  haa  powcT  to 
punlah  at  alL  I  do  not  blink  the  faot  that 
the  liability  to  Iropriaoniiient  may  work  aa 
a  motiva  when  a  fine  without  it  would  not, 
and  that  it  may  induce  the  laborer  to  keep 
on  when  he  would  like  to  leaye.  But  it  doea 
not  atrike  me  aa  an  objection  to  a  law  that 
it  ie  effectivo,  If  the  oontiaet  la  one  that 
ought  not  to  b«  made,  prohibit  IL  But  if 
it  ia  a  perfectly  fair  and  proper  eontraet, 
I  can  aee  no  reaaon  why  the  state  should 
not  throw  ita  weight  on  the  side  of  per- 
formance. There  ia  no  relation  between  ita 
doing  so  in  the  manner  anppoaed,  and  al- 
kiwing  a  priTate  master  to  use  prfrate  force 
upon  a  laborer  who  wiahea  to  leave. 

But  all  that  I  have  said  ao  far  goes  be- 
yond the  needs  of  the  case  aa  I  vnderatand 
it.  I  think  it  a.  mieUke  to  aay  that  thia 
statute  attaches  ita  punlahment  to  the  mere 
breach  of  a  eontraet  to  labor.  It  doea  not 
purport  to  do  ao;  what  It  purporta  to  pnn- 
lah  ia  fraudulently  obtaining  money  by  a 
false  pretense  of  an  intent  to  keep  the  writ- 
ten  contract  in  consideration  ol  which  the 
«  money  is  advanced.  (It  is  not  neeesaary  to 
P  eite  catea  to  show  that  auch  an*intent  may 
be  the  aubjeet  of  a  material  falae  repreaen- 
tatlon.)  But  the  import  of  the  statute  ia 
Bupposed  to  b«  obanged  by  the  provision, 
that  a  refusal  to  perform,  eonpled  with  a 
failure  to  return  the  money  advanced,  shall 
be  prima  facie  evidence  of  fraudulent  in- 
tent. I  agree  that  if  the  atatute  created  a 
eonclusive  presumption,  it  might  be  held 
to  make  a  disguiaed  change  in  the  aub- 
Btautive  law.  Keller  v.  United  SUtea,  213 
V.  8.  138,  160,  63  L.  ed.  737,  741,  29  Sup. 
Ct  Rep.  470,  18  A.  4  E.  Ann.  Cas.  1066. 
But  it  only  makea  the  conduct  prima  facie 
evidence, — a  very  different  matter.  Is  it  not 
•videnee  that  a  man  had  a  fraudulent  in- 
tent if  be  receives  an  advaJiee  upon  a  eon- 
tract  over  uight  and  leavea  in  the  morningT 
I  should  have  thought  that  it  very  plainly 
waa.  Of  coarse,  the  statute  is  in  general 
terms,  and  applies  to  a  departure  at  any 
time  without  azcuae  or  repayment,  hut  that 
doea  no  harm  except  on  a  tacit  aaaumption 
that  thia  law  ia  not  administered  aa  it 
would  be  in  New  York,  and  that  juries  will 
act  with  prejudice  against  the  laboring  man. 
For  prima  facie  evidence  ia  only  evidence, 
and  aa  such  may  be  held  by  the  jury  in- 
fufflcient  to  make  out  guilt.  161  Ala.  76, 
4S  So.  886.  Thia  was  decided  by  the  su- 
preme eonrt  of  Alabama  in  thia  case,  and  we 
should  be  bound  by  their  conatruction  of  the 
■tatute,  even  if  we  thought  it  wrong.  But  I 
venture  to  add  that  I  think  it  entirely 
rig^t.  State  v.  Intoxicating  liquora,  80  Ha. 


S7,  12  AtL  TH,  7  Am.  Crim.  Rep.  Ell. 
This  being  ao,  I  take  it  that  a  fair  Jury 
would  acquit,  if  the  only  evidence  were  a 
departure  after  eleven  months'  work,  and 
if  it  received  no  color  from  some  Bpeef»l 
well-known  eourae  of  events.  But  the  matter 
well  may  be  left  to  a  jury,  because  their 
experience  aa  men  of  the  world  may  teaeh 
them  that  in  certain  conditions  it  ia  ao  com- 
mon for  laborera  to  remain  during  a  part 
of  the  season,  receiving  advances,  and  then 
to  depart  at  the  period  of  need,  in  the  bop* 
of  greater  wagea  at  a  neighboring  planta- 
tion, that  when  a  laborer  follows  that 
course  there  ia  a  fair  inference  of  fact  that  g, 
he  Intended  It  from  the  beginning.  The  * 
Alabama'atatute,  aa  conatrued  by  the  atat«  • 
court  and  aa  we  must  take  it,  merely  says, 
as  a  court  might  aay,  that  the  proaeeu- 
tiou  may  go  to  the  jury.  This  means,  and 
mcana  only,  that  the  court  cannot  aay,  from 
its  knowledge  of  the  ordinary  eourae  of 
eveota,  that  the  jury  could  not  be  juatifled 
by  its  knowledge  in  drawing  the  infer- 
ence from  the  facta  proved.  In  my  opinion, 
the  atatute  embodiea  little  if  anything  more 
than  what  I  should  have  told  the  jury  was 
the  law  without  it.  The  right  of  the  atate 
to  regulate  lawi  of  evidence  ia  admitted, 
and  the  statute  doea  not  go  much  beyond 
the  common  law.  Com.  v.  Rubin,  16C  Maaa. 
493,  43  M.  K  200. 

I  do  not  see  how  the  result  that  I  have 
reached  thua  far  la  affected  by  the  rule  laid 
down  by  the  court,  but  not  contained  in 
the  atatute,  that  the  priaaner  cannot  testi- 
fy to  his  uncommunicated  intentiona,  and 
Uierefore,  it  ia  assumed,  would  not  be  per- 
mitted to  offer  a  naked  denial  of  an  intent 
to  defraud.  If  there  ia  an  excuse  for 
breaking  the  contract,  it  will  be  found  in 
eztemal  circum stances,  and  can  be  proved. 
So  the  aum  of  the  wrong  supposed  to  be 
inflicted  Is  that  the  intent  to  go  off  without 
repaying  may  be  put  further  back  than  ft 
would  be  otherwise.  But  if  there  Is  a  wrong 
it  liea  in  leaving  the  evidence  to  the  Jury, — 
a  wrong  that  Is  not  affected  by  the  letting 
in  or  keeping  out  an  item  of  evidence  on 
the  other  aide.  I  have  stated  why  I  think 
it  waa  not  a  wrong. 

To  aum  up,  I  think  that  obtaining  money 
by  fraud  may  be  made  a  crime  as  well  aa 
murder  or  theft;  that  a  false  representa- 
tion, expressed  or  implied,  at  the  time  of  mak- 
ing a  contract  of  labor,  t^at  one  intends  to 
perform  it,  and  thereby  obtaining  an  «d> 
vance,  may  be  declared  a  caae  of  fraudu- 
lently obtaining  money  aa  well  as  any  oth- 
er; that  if  made  a  crime  It  may  be  pnn- 
iahed  like  any  other  crime;  and  that  an  im- 
juatifled  departure  from  the  promised  serv- 
ice without  repayment  may  he  declared  a 
sufflcient  caae  to  go  to  the  jury  for  their 
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UKTTED  STATES,  Plff.  In  Err., 

CARL  S.  CHAMBERLIN,  D.  H.  Bice,  and 
TyMn  8.  Dinea,  u  Eiecutora  of  the  Last 
Will  and  Testament  ol  WinSeld  Scott 
Stratton,  Deceaied,  Defendant*  in  Error. 


1.  The  stamp  tax  nhtcti,  under  the  ^ar 
rvrenue  act  of  June  13,  1898  (30  Stat,  at 
L.  448,  chap.  448,  U.  8.  Comp  SUt.  1901, 
p.  2286),  g  Q,  is  to  be  "levied,  collected,  and 
paid"  upon  the  execution  of  a  conveyance, 
maj  be  recovered  bj  the  United  States  in 
an  action  of  debt,  notwithstanding  the  fur- 
tlier  provisions  of  the  statute  imposing  fine 
or  impriaonment  for  issuing  an  unstamped 
eanvejance,  and  making  auch  unstamped 
inatnticent  inadmissible  In  evidence,  in- 
capable of  record,  and  Invalid  and  of  no  ef- 
fect, vhich  must  be  deemed  made  in  order 
to  indnee  the  psTment  of  the  tax,  and  not 
aa  snbstitutes  for  payment. 

IM.  Note.— For  other  caees.  see  Internal  Har- 
■nne.  Cent  Dig.  11  76-81;    Dec.  Dig.  I  M.*] 

Ihtebnal  BBVBnuE  <|  4">— SiATnTES— Ra- 
TB08PBCTIVK  QPKBATIOH  —  TAUDanno 
Ckstakped  ConviTAMCx. 

2.  CoDveyaneea  of  land  provioasly  rnada. 
aa  well  as  thoae  anbaequentiy  executed,  were 
comprehended  by  the  amendment  of  March 
t,  1901  (31  But  at  U  S41,  ehap.  806,  U. 
B.  Camp.  But.  1901,  p.  2296),  by  which  the 
language  of  the  original  proviso  in  the  war 
revenue  act  of  June  13,  1898.  %  13,  for 
▼alidating  unatamped  bonds,  debentures,  or 
eertificatea  of  stock  or  indebtedness,  on 
making  the  prescribed  payment,  was  broad- 
ened to  as  to  embrace  any  instrument,  docu- 
ment, or  paper  of  any  kind  or  description 
whatsoever  mentioned  in  schedule  A  of  the 
act,   which   speaifically  mentioned  convey- 

[Ed.  Nate.— Far  other  eates,  ae*  Intsmal  H*v< 
•ana.  Cent.  Dla.  It  *.  G:    Dec  Di|.  f  4.*1 

Inter Nai,  BcvEntii  {(  28*)— Stamp  Tax— 
TaUDATINa  Uhbtaupbd  Cokvetarci. 

3.  The  satisfaction  of  a  judgment  for  the 
recovery  of  the  sUmp  tax  whieb,  nnder  the 
war  revenue  act  of  June  13,  1898,  is  to  be 
levied,  collected,  and  paid  uoon  the  execu- 
iion  of  a  conveyance,  must  be  deemed  the 
equivalent  of  the  payment  of  the  price  of 
the  sUmps  under  %  13  of  that  act,  as  amend- 
ed by  the  act  of  March  2,  1001,  validating 
unstamped  instruments  on  making  the  pre- 
scribed pavment,  in  view  of  U.  S.  Gev.  Stat. 
I  3218,  U."S.  Comp.  Stat  1801,  p.  2081,  pro- 
viding that  all  judgments  and  moneys  re- 
covered or  received  for  Uxes,  costs,  for- 
feitures, and  penalties  shall  be  paid  to  col- 


lectors SB  internal  taxea  are  required  to  ba 
paid. 

a  Intsmal  Ret- 

IwTKBNAL  Revenue  (J  28*)  — Collictiom 

OF  Stamp  Tax— Statutes. 

4,  Express  sUtutory  authority  for  an  ac- 
tion by  the  United  States  to  recover  the 
stamp  tax  which,  under  the  war  revenue  act 
of  June  13,  1898,  g  6,  ia  to  be  levied,  col- 
lected, and  paid  upon  the  execution  of  a 
conveyance,  is  given  by  S  31  of  that  act, 
making  applicable  all  administrative,  sp»- 
eial,  or  sta^p  provisions  of  law,  includuig 
the  laws  in  relation  to   the  assessment  of 


which  must  comprehend  t 
ferred  by  U.  8.  Rev.  SUt  g  3213,  U.  B. 
Comp.  Stat  1901,  p.  2083,  to  sue  for  and 
recover  taxes  in  the  name  of  the  United 
SUtes  in  any  proper  form  of  action,  before 
any  Federal  circuit  or  district  court  for  the 
district  within  which  the  liability  is  in- 
curred, or  where  the  party  from  whom  sueh 
tax  ia  due  resides. 

n)d.  Nola— Tar  other  caaaa,  see  Intanial  ftn- 
•nue.  Cent.  Die.  II  TC-ll;   Dec  Dig.  I  ».•] 

[No.  T7-] 

Argued  December  16,  1910.    Dedded  Jano- 
ary  3,  1911. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeal*  for 
the  Eighth  Circuit  to  review  a  judgment 
which  affirmed  a  Judgment  of  the  Dia- 
trict  C^urt  of  the  District  of  Colorado, 
susUinlng  a  demurrer  to  the  oomplaint  ia 
an  action  by  the  United  States  to  recover 
the  stamp  tax  payable  under  the  war  reve- 
nue act  upon  the  execution  of  a  conveyance. 
Reversed. 

See  same  case  belnw,  64  C.  C.  A.  461,  150 
Fed.  S81,  13  A.  &  £.  Ann.  Caa.  720. 

Statement  by  Ur.  Justice  Hngbea: 
This  case  comes  here  on  certiorari.     Tha  h 
action  waa  brought  by  the  United  SUtes,  JJ 
in  the  district  court  of'the  United  SUtes  * 
for   the    district   of   Colorado,   against   the 
executors  of   the   estate   of   Winfleld   Scott 
Stratton,  deceased,  to  recover  the  amount 
of  stamp  taxes  claimed  to  be  payable  under 
the  war  revenue  act  of  June  13,  1898.  [30 
Stat  at  L.  448,  chap.  448,  U.  S.  Comp.  Stat 
1901,  p.  2286.] 

The  plaintiff  allied  that  in  May,  1899, 
Stratton  had  conveyed  to  a  corporation 
known  as  Stratton's  Independence,  Limited, 
certain  lands  in  the  state  of  Colorado  by 
deed  reciting  a  consideration  of  $4.8SO,000; 
that  internal  revenue  sUmps  of  the  value 
of  C4,8E0  were  afGxed  to  the  deed,  whereas 
the  actual  consideration  of  the  conveyance 
and  the  value  of  the  lands  was  $9,733,000, 
and  by  reasoa  thereof  there  bectme  due  and 
payable  to  the  United  States  from  Strat- 
ton a  revenue  tax  amounting  to  $9,733,  of 
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vhieh  tin  mm  of  $4,833  nanftinad  tmpftid, 
Intamal  revenue  ctsmps  therefor  not  hiring 
been  ■.ttacbed  to  the  deed  or  canceled;  tb&t 
tbe  CoUeetoi'  of  Internal  ReTsnue  of  the 
United  Statee  for  the  diitrict  of  Colorado 
bad  reported  the  tact*  to  the  CommiMion- 
er  of  Internal  Revenue,  who  bad  deter- 
mined that  tbe  lum  of  $S,733  abonld  have 
been  paid,  and  demand  for  payment  baving 
been  made  and  refused,  tbe  laid  Commie- 
doner  had  dlreeted  autt  be  instituted. 

The  district  court  niatained  a  general 
demurrer  to  the  complaint,  and  its  judg- 
ment was  affirmed  bf  the  eircuit  eouit  of 

Tbe  applicable  prorisione  of  the  war  rev- 
anne  act  of  June  13,  ISDB,  chapter  448  (30 
Stat  at  L.  pp.  448-4T0;  t  V.  8.  Bev.  SUL 
Snpp.  pp.  T7B-8(M,  U.  S.  Comp.  Stat.  1901, 
pp.  2286-2311),  are  set  forth  in  the  mar- 
gin, together  with  the  amendment  to  |  13, 
made  bj  the  set  of  Marcb  2,  1901,  chapter 
80e  (31  Stat  at  L.  Ml,  U.  8.  Comp.  8Ut 
1001,  p.  2296).t 

f'Sec.  6.  That  on  and  after  the  flrst  day 
of  July,  eighteen  bundred  and  ninety- 
eight  there  shall  be  levied,  collected,  and 
Kid,  for  and  in  respect  of  the  several 
nds,  debentures,  or  certlfleatea  of  itook 
and  of  indebtedness,  and  other  documenta, 
inBtrtiments,  matters,  and  things  men- 
tioned and  descrilied  in  schedule  A  of  this 
et  act,  or  for  or  In  respect  of  tbe  vellum, 
gf  parchment,  or  paper  upon  which  such  in- 
■  strumenta, 'matters,  or  things,  or  any  of 
tbem,  shall  be  written  or  printed  by  any 
person  or  persons  or  party  wbo  shall  make, 
sign,  or  issue  the  same,  or  for  whose  use 
or  tienefit  the  same  sliall  be  made,  signed, 
or  issued,  the  several  taxes  or  sums  of  mon- 
ey set  down  In  finiree  against  the  same, 
respectively,  or  otherwise  specified  or  set 
forth  in  tbe  said  schedule.    .    .    . 

"See.  7.  That  if  any  person  or  persons 
■hall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  Issued,  any  instrument^ 
document,  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  without  tbe  same  tieing 
duly  stamped  for  denoting  the  tax  hereby 
imposed  thereon,  or  without  having  there- 
upon an  adhesive  etamp  to  denote  said 
tax,  Buch  person  or  pereons  shall  be  deemed 
guilty  of  a  miademeanor,  and  upon  convic- 
tion thereof  shall  pay  a  One  of  not  more 
than  one  bundred  dollars,  at  the  discretion 
of  tbe  court,  and  such  Instrument  docu- 
ment or  paper,  as  aforesaid,  shall  not  be 
eompetent  evidence  in  any  court. 


"Sec.  13.  That  any  person  or  persons 
who  shall  register,  issue,  sell,  or  trans- 
fer, or  who  shall  cause  to  be  issued,  regis- 
tered, sold,  or  transferred,  any  instru- 
ment, document  or  paper  of  any  kind  or 
description  whatsoever  mentioned  in  sched- 
ule A  of  this  act  without  the  same  beinj; 
duly  stamped,  or  having  thereupon  an  ad- 


AMlatant    Attorney    Qenaral    Danlson 
and  Mr.  Barton  Coniean  for  platnUff  1b 


*  Mr.  Jnatiea  Hngbee,  after  making  the  • 
foregoing  statetnent  delivered  tbe  opintoa 
of  tbe  court: 

The  question  presented  Is  whether  an  afr 
tion  Uea  by  the  United  States  to  reaover 
the  amount  of  a  stamp  tax  payable  under 
the  war  revenue  act  of  1S9S  upon  the  ex» 
cution  of  a  conveyance. 

If  tbe  atatuta  creates  an  obligation  to 
pay  the  tax,  and  does  not  provide  an  ex- 
clusive remedy,  the  action  must  be  regard- 
ed aa  well  brought 

At  comon  law,  customs  duties  were  re- 
coverable by  the  Crown  by  an  information 
in  debt  or  an  exchequer  information  In  the 
nature  of  a  bill  in  equity  for  discovery  and 
account  These  informations  rested  upon- 
the  general  principle  "that  in  tbe  given  caM- 

hesive  stamp  for  denoting  the  tax  charge- 
able thereon,  and  canceled  in  the  manner 
required  by  law,  with  intent  to  evade  the- 
provisions  of  this  act  shall  be  deemed  guil- 

Sof  a  misdemeanor,  and  upon  conviction- 
ereot  shall  be  punished  by  a  fine  not  ex- 
oeding  flttf  dollars,  or  by  imprisonment 
not  exceeding  six  months,  or  both,  in  the- 
discretion  of  the  eourt;  and  such  instru- 
ment, document  or  paper,  not  being 
stamped  according  to  law,  shall  be  deemed 
Invalid  and  of  no  effect:  Provided,  That- 
hereafter,  in  all  eases  where  the  party  ha* 
not  affixed  to  any  instrument  the  stamp  re- 
quired by  law  thereon  at  the  time  M  ia- 
suing,  selling,  or  transferring  tbe  said: 
bonds,  debentures,  or  certiflcates  of  stock 
or  of  indebtedness,  and  he  or  they,  or  any 
party  having  an  interest  therein,  shall  bo- 
subseijuently  desirousof  affixing  such  stamp, 
to  said  instrument  or,  if  said  instrument 
be  lost,  to  a  copy  thereof,  he  or  they  shall 
appear  before  the  collector  of  internal  rer- 
enue  of  the  proper  dtstrict,  who  shall,  up- 
on the  payment  of  the  price  of  the  proper 
■tamp  required  by  law,  and  of  a  penalty 
of  ten  dollars,  and  where  the  whole  amount  n: 
of  tbe  tax  denoted  by  the  stamp  required  £ 
shall  exceed  the  sum  of  fifty*doIlars,  on  ■ 
payment  also  of  interest  at  the  rate  of  six 
per  centum  on  said  tax  from  the  day  on 
which  such  etamp  ought  to  have  been  af- 
fixed, aiBx  the  proper  stamp  to  such  bond, 
debenture,  certificate  of  stock  or  of  indebt- 
edness, or  copy,  and  note  upon  the  margin 
thereof  the  date  of  his  so  doing,  and  the 
fact  that  such  penalty  has  been  paid;  and 
the  aame  shall  thereupon  be  deemed  and 
held  to  be  as  valid,  to  all  intente  and  pur- 
poses, aa  if  stamped  when  made  or  issued; 
And  provided  further,  That  where  it  shall' 
pon  oath  or  oth- 
,   that  any   suclb 
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a»  ttnuMa  Ihw  or  Um  atatota  enatM  a 
dabt,  «lwrg«,  or  Avty  in  the  ptrij  ftrmoa- 
tHj  to  pa;  the  dntiea  immediatsly  upon  the 
importation;  nod  that  tberefora  the  ordl- 
■UU7  reniediM  lie  (or  this,  aa  for  an;  other 
Mknowledged  debt  due  to  the  Crown."  Unit- 
ad  States  V.  Lyman,  1  Haaon,  p.  4W,  Fed. 
Caa.  No.  16,047.  See  alto  Comyn's  Dig. 
(Utle  "Debt"  A,  9)  ;  Atty.  a«D.  v.  Strany- 
(orth,  Bunbury,  07;  Atty.  Gen.  v.  Weeka, 
Bunbury,  223;  Atty.  Qen.  t.  Jewera,  Bun- 
bury,  826;  Atty.  Gtai.  r.  Hatton,  Bunliury, 
E8E. 

Applying  thia  priueiple,  it  waa  bald  in 
tlie  Lyman  Caae,  aupra,  and  in  Meredith  t. 
United  Statea,  13  Pet.  4SS,  10  L.  ed.  259, 
that  the  government  waa  entitled  to  main- 
tain an  action  to  raeorer  dutiea  upon  Im- 
porta  aa  a  paraonal  indebtednen  of  the  Im- 
porters.   The  duty  to  pay  waa  there  derived 
from  the  language  of  the  act  of  April  27, 
1816,  ehap.  107   (3  Stat,  at  L.  p.  SIO),  that 
,  "tliare  ahall  be  levied,  collected,   and  paid" 
■*  the   aeveral   dutiea   mentioned,   and   in   ao- 
•   eordance  with  an'eatabliahed  rule  of  inter- 


pretation  the  ahaina  el  fh*  dn^  on  tha 
goodi  waa  taken  to  mean  a  peraonal  eharga 
againat  the  owner.  In  the  caao  laat  cited 
the  oonrt,  by  Mr.  Jiutice  Story,  aaid  (p. 
493): 

"The  flrat  qneation  ia  whether  Smith  and 
Buchanan  were  avery  peraanally  indebted 
tor  tbeee  dntiea;  or,  in  other  words,  whetii- 
er  the  importers  of  gooda  do,  in  virtue  ot 
the  Importation  thereof,  become  peraonally 
indebted  to  the  United  Stat«a  for  tlw  du- 
ties due  thereon ;  or  the  remedy  of  the  Unit- 
ed Statea  ia  eicluaively  confined  to  the  lien 
on  the  goods,  and  tlie  aecurity  of  the  bond 
given  for  tlie  dntiea.  It  appears  to  us  clear 
upon  principle^  aa  well  aa  upon  the  obviona 
import  of  tha  provisions  of  the  varioua  acta 
of  Oongreas  on  this  subject,  that  the  dutiea 
doe  upon  all  goods  imported  conttituta  a 
personal  debt  due  to  the  United  Statea  from 
tlie  importer  (and  tlie  couaignee  for  thia 
purpoae  ia  treated  as  tlie  owner  and  im- 
porter), independently  of  any  lien  on  tha 
goods,  and  in  any  bond  given  for  the  da- 
ties.    The  language  of  the  duty  act  of  the 


instrument  haa  not  been  duly  stamped,  at 
the  time  of  making  or  issuing  the  same,  by 
reason  of  accident,  mistake,  inadvertence, 
or  urgent  necessity,  and  without  any  wil- 
ful deaign  to  defraud  the  United  States  af 
the  stamp,  or  to  evade  or  delay  the  pay- 
ment thereof,  then  and  in  such  caee,  if  such 
instrument,  or,  it  the  original  be  tost,  a 
eopy  thereof,  duly  certified  by  the  officer 
having  charge  of  any  records  in  which  such 
•rigioal  is  required  to  l>e  recorded,  or 
otherwise  duly  proven  to  the  sBtisfaction  of 
tbe  collector,  shall,  within  twelve  calendar 
months  after  the  making  or  issuing  thereof, 
be  brought  to  tbe  aaid  collector  of  internal 
nvenne  to  be  atamped,  and  the  atsmp  tax 
chargeable  thereon  shall  be  paid,  it  shall 
be  lawful  for  the  said  collector  to  remit 
the  penalty  aforeeaid,  and  to  cause  such 
inattiunent  to  be  duly  atamped.  And  when 
tba  original  instrument,  or  a  certified  or 
duly  proven  copy  thereof,  aa  aforesaid, 
duly  stamped  so  as  to  entitle  tba  same  to 
be  recorded,  shall  be  presented  to  the  clerk, 
register,  recorder,  or  other  officer  having 
charge  of  tbe  original  record,  it  shall  be 
lawful  for  such  officer,  upon  the  payment  of 
the  fee  legally  chargeable  for  the  recording 
thereof,  to  make  a  new  record  thereof,  or 
to  note  upon  the  original  record  the  fact 
that  the  error  or  omission  in  tbe  atamping 
of  aaid  original  instrument  haa  been  cor- 
rected pursuant  to  law;  and  the  original 
instrnment  or  such  certified  copy,  or  the 
record  thereof,  may  be  used  in  all  courts 
and  placea  in  the  aame  manner  and  with 
like   effect  aa  if  the  inatrument  had  been 


affized  tbe  atamp  required  by  law  upon  any 
•neb  inatrument  iasued,  registered,  sold,  or 
transferred  at  a  time  when  and  at  a  place 
where  no  eolleetion  district  waa  aatabliehed. 


it  shall  be  lawful  for  him  or  them,  or  anj  « 
party  having  an  interat  therein,  to  affix  the  JJ 

E roper  stamp  thereto,  or,  il*tbe  original  be  • 
1st,  to  a  copy  thereof.  But  no  right  ao- 
quired  in  good  faith  before  the  atamping  of 
such  instrument,  or  copy  thereof,  as  herein 
provided,  if  such  record  be  required  by  Isw, 
shall  in  any  msinner  be  affected  by  aneh 
■tamping  aa  aforeaaid." 

The  foregoing  section  (|  13)  was  amended 
by  tbe  act  of  March  2,  1901,  chapter  809  (31 
But.   at   L.   941,   U.  S.   Comp.   Stat   1901, 


aa  above  quoted,  and  also  by  inserting  in 
the  flrat  proviao  after  the  worda  "bonds, 
debenturea,  or  certificates  of  stock  or  of 
indebtedness,"  tbe  words  "or  any  instru- 
ment, document,  or  paper  of  any  kind  or 
description  whatsoever,  mentioned  in  aehed- 
ule  A  of  this  act." 
"Beo.  14.  That  hereafter  no  Inatrument, 


ithout  being  duly  stamped,  o 
Sclent  stamp,  nor  any  eopy  thereof,  ahall 
be  recorded  or  admitted,  or  used  as  evi- 
dence in  any  court  until  a  legal  stamp  or 
atampE,  denoting  the  amount  of  tax,  shall 
have  been  affixed  thereto,  or  prescribed  by 
law.     .     .     . 

"Sec  16.  That  it  ahall  not  be  lawful  to 
record  or  regiater  any  instrument,  paper, 
or  document  required  by  law  to  be  stamped 
unleas  a  stamp  or  stamps  of  tha  proper 
amount  shall  have  been  affixed  and  can- 
celed in  the  manner  prescribed  by  law;  and 
the  record,  regiatry,  or  transfer  of  any  such 
Inatrumenta  upon  which  the  proper  stamp 
or  atampi  aforeaaid  shall  not  have  been  a^ 
fixed  and  canceled  aa  aforesaid  shall  not  faa 
used  in  evidenoa. 
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Oct.  : 


27tb  of  April,  1816,  ehap.  lOT,  S  8Ut  at 
L.  310,  imdN'  which  the  present  importa- 
tiona  wore  made,  declarea  that  'there  ihall 
be  levied,  collected,  and  paid'  the  sereral 
dutiee  prescribed  b;  tha  act  on  goods  im- 
ported into  the  United  State*.  And  thia 
ia  a  common  formulary  in  other  acta  lay- 
ing duties.  Now,  in  the  exposition  of  atat- 
ntes  laying  duties,  it  hae  been  a  oomroon 
rule  of  interpretation,  derived  from  the 
principles  of  the  common  law,  Uiat  where 
the  duty  is  charged  on  the  gooiia,  the 
meaning  is  that  it  is  a  personal  ehargo 
on  the  owner  by  reason  of  tha  goods.     So 

it  was  held  in  Atty.  Gen.  v. ,  £  Anatr. 

058,  where  a  duty  was  laid  on  wash  in  a 
■till;  and  it  was  said  by  the  court  that 
where  duties  are  charged  on  any  artietes 
in  a  revenue  act,  the  word  'charged'  means 
that  the  owner  shall  be  debiUd  with  the 
sum;  and  that  this  rule  prevailed  even 
^  when  the  article  was  actually  lost  or  de- 
s  stroyed  before  it  became  availabls  to  the 
■  owner.  Nor  is  there  anything*new  in  this 
doctrine;  for  It  has  long  been  held  that  in 
all  snch  cases  an  action  of  debt  lies  in 
favor  of  the  government  against  the  im- 
porter, for  tha  duties,  whenever  by  acci- 
dent, mistake,  or  fraud,  no  duties,  or  short 
duties,  have  been  paid." 

A  similar  rule  has  been  applied  in  the 
case  of  internal  revenue  taxes.  United 
Statea  r.  Waahington  Mills,  by  QlfTord,  J., 
»  Cliff.  SOI,  607,  Fed.  Cas.  No.  10,647; 
Dollar  Sav.  Bank  v.  United  States,  10  Wall. 
827,  22  L.  ed.  80;  United  BUtes  t.  Pacific 


B.  Co.  by  Miller  and  DUlon,  JJ.,  4  DilL 
60,  Fed.  Caa.  No.  15,083;  United  Statea  t. 
Tilden,  by  Btatehford.  J,  9  Ben.  308,  Fed. 
Cas.  No.  16,C10. 

In  Dollar  Sav.  Bank  v.  United  BUtM, 
supra,  an  action  of  debt  waa  sustainad  to 
recover  the  amount  of  the  intamal  revenna 
tax  Imposed  by  the  act  of  July  13,  1806 
(14  Stat  at  L.  13B,  chap.  184),  on  the  un- 
distributed gains  carried  to  the  surplus 
funds  of  the  bank.  It  was  objected  that 
the  act  provided  a  special  remedy  for  the 
assessment  and  collection  of  *he  tax,  and 
that  no  other  could  be  used.  But  the  court, 
finding  no  prohibition  of  the  remedy  by  aa- 
tion,  held  the  argument  untenable,  saying 
(pp.  238-240): 

"It  must  also  be  conceded  to  be  a  rule 
of  the  common  law  in  England,  as  it  is  in 
Pennsylvania  and  many  of  the  other  statea, 
that  where  a  statute  ereatea  a  rig^t  and 
provides  a  particular  remedy  for  its  en- 
forcement, the  remedy  is  generally  ezcln- 
sive  of  all  oommon-law  reroediea. 

"But  it  is  important  to  notice  upon  what 
the  rnle  is  founded.  The  reason  of  the  mla 
is  that  the  statute,  by  providing  a  particu- 
lar remedy,  manifests  an  intention  te  pro- 
hibit other  remediea,  and  the  rule,  there- 
fore, reste  upon  a  presumed  statutory  pro- 
hibition. It  ai^liss  and  it  is  enforoed  whan 
anyone  to  whom  Ue  statute  is  a  rule  of 
conduct  seeks  redress  for  a  civil  wrong.  He 
Es  confined  te  the  remedy  pointed  out  in  the 
statute,  for  he  is  forbidden  to  make  use 
of  any  other.    But  by  the  internal  revenue 


*"Sec,  26.  That  the  Commisatoner   of  In- 
ternal Bevenne  shall  cause  to  be  prepared 
for  the  payment  of  the  teies  prescribed  in 
this  act  suitable  stemps  denoting  the  tax 
on  the  document,  article,  or  thing  te  which 
the  same  may  be  aflixed,  and  he  is  author- 
ised to  preecrilje  such  method  for  the  can- 
celation of  said  stamps,   as  substitute  tor 
or   in   addition   to  the  method  provided  in 
0  this  act,  as  he  may  deem  expedient.    The 
a  CTommissioner   of    Internal    Revenue,    with 
V  the  approvB)*of  the  Secretary  of  the  Treas- 
ury,  is  authorized  te   procure  any  of   the 


speedily  prepared  by  the  Bureau  of  Engrav- 
ing and  Printing;  but  this  authority  sliall 
expire  on  the  first  day  of  July,  eighteen 
hundred  and  ninety-nine.  That  the  adhe- 
sive stamps  used  in  the  payment  of  the  tax 
levied  in  schedules  A  and  B  of  this  act 
shall  be  furnished  for  sale  by  the  several 
collectors  of  internal  revenue,  who  shall  sell 
and  deliver  them  at  their  face  value  to  all 
persons  applying  for  tbe  same,  except  offi- 
cers or  employees  of  the  internal -revenue 
'         Provided,    That    such    collectors 


tiUea  of  not  leM  than  o 


of  face  value,  with  a  discount  of  one  per 
centum,  except  as  otherwise  provided  in 
this  act.  And  be  may,  with  the  approval 
of  the  Secretary  of  the  Tr^uury,  m^e  all 
needful  rules  and  regulationa  for  tha  prop- 
er enforcement  of  this  act. 

SOHCDULE   A. 

Stemp  Taxes. 


"Conveyance:  Deed,  instrument,  or  writ- 
ing, whereby  any  lands,  tenemente,  or  other 
realty  sold  shall  be  granted,  assigned,  trana- 
ferred,  or  otherwise  conveyed  te,  or  vested 
in,  the  purchaser  or  purchasers,  or  any 
other  person  or  persons,  by  his,  her,  or 
their  direction,  when  the  consideration  or 
value  exceeds  one  hundred  dollars  and  doea 
not  exceed  five  hundred  dollars,  fifty  cento; 
and  for  each  additional  five  hundred  doUara 
or  fractional  part  thereof  in  exceas  of  five 
hundred  dollars,  fifty  cento. 


"Sec.  31.  That  all  administrative,  spedal, 
or  stamp  provisions  of  law.  Including  the 
laws  in  relation  te  the  assesament  of  taxes, 
not  heretofore  speciflcally  repealed,  art 
hereby  made  applicable  to  this  act." 
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UHIXKD  STATES  t.  CHAMBKRLIK. 


„  law,  ai«  United  StatM  ua  sot  prohibited 
B  from  ftdopti&g  uij  nonadiM  for  the  rooor- 

•  ery  of  »  dabt  du«*to  them  which  are  Imown 
to  the  Uwa  of  PennsylTuiiK.  The  prohibi- 
tioni,  if  mj,  either  expreM  or  implied, 
contained  in  the  eneetment  of  1868,  are  for 
othere,  not  for  the  governtuaiit.  Thef  may 
be  obligatory  upon  tax  eolleetors.  The; 
may  prevent  any  luit  at  law  by  luch  offi- 
eert  or  agenta.  But  they  are  not  rules  lor 
the  conduct  of  the  etate.  It  is  a  funiliar 
principle  that  the  King  !■  not  bound  hy  any 
act  of  parliament  unleai  he  he  named  there- 
in by  apeeial  and  particular  words.  The 
moat  general  worde  that  can  be  deviled 
{for  example,  any  penon  or  persona,  bodiea 
politic  or  corporate]  affect  not  him  in  the 
leaat,  if  they  may  tend  to  restrain  or  di- 
miuiah  any  of  hia  rights  and  intereito.  Be 
may  even  take  the  benefit  of  any  particular 
act,  though  not  named.  The  rule  thus  aet- 
tled  reapecting  the  British  Crown  ia  equal- 
ly applicable  to  tbia  government,  and  it 
haa  been  applied  frequently  in  the  different 
states,  and  practically  in  the  Federal  courts. 
It  may  ha  considered  aa  settled  that  so 
much  of  the  royal  prerogativei  aa  belonged 
to  the  King  in  hia  capacity  ol  parens 
|Mlri0,  or  universal  truatee,  enters  as  much 
into  our  political  state  as  It  does  into  the 
principles  of  the  British  Constitution. 

"It  must,  then,  be  concluded  that  the 
goremmeut  is  not  prohibited  by  anything 
eontained  in  the  act  of  1666  from  employ- 
ing any  common-law  remedy  for  the  collec- 
tion of  Ita  duaa.  The  reason  of  the  mis 
which  denies  to  others  the  use  of  any  other 
than  the  statutory  remedy  is  wanting,  there- 
fore, in  applicability  to  the  government, 
and  the  rule  itaelf  must  not  be  extended 
beyond  ite  reason."  Bee  also  United  States 
V.  Stevenson,  816  U.  S.  p.  107,  &4  L.  cd. 
U6,  30  Sup.  Ct  Rep.  35. 

The  statute  in  the  Savings  Bank  Case 
eontained  a  provision  (now  in  j  3213,  Rev, 
But.,  U.  8.  Comp.  But.  IBOl,  p.  2083) 
which  expressly  authorized  the  bringing  of 
an  action.  Bnt  the  court  also  found  a 
■nfficient  baais  for  iU  judgment  in  the  gen- 
eral power  of  the  government  to  collect  by 
•nit  taxes  that  are  due,  where  the  sUtute 
9  Imposing  the  tax  does  not  deny  that  rame- 

•  dy.  *  This  point  was  presented,  eonsidereii, 
•ad  decide]  in  the  determination  of  the 
•ansa,  and  the  decision  ia  none  the  less  au- 
tiioriUtive  because  there  was  another 
ground  for  the  ultimate  conclusion.  Florida 
a  B.  Co.  V.  Behutte,  103  U.  S.  p.  143,  2& 
L.  ad.  33S ;  Union  P.  B.  Co.  v.  Mason  City 
ft  Ft.  D.  R.  Co.  lOB  U.  B.  p.  160,  SO  L. 
•d.  137,  20  Gup.  Ct.  Sep.  10. 

Neitlier  Lane  County  v.  Oregon,  T  WalL 
Tl,  IB  L.  ed.  101,  nor  Meriwether  t.  Gar- 


rett, lOe  U.  &  4TS,  SO  L.  ed.  197,  railed 
upon  by  the  defendanta,  Involved  the  ques- 
tion. In  the  former  caae  it  waa  held  that 
the  acU  of  Congress  of  1862  and  1SQ3  tl2 
SUt.  at  L.  34S,  S32,  700,  chaps.  33,  142, 
73],  making  United  GUtes  notes  a  legal 
tender  for  debts,  had  no  reference  te  taxes 
imposed  by  aUto  authority.  The  legal  ten- 
der acte  expressly  provided  that  the  notes 
should  be  receivable  for  national  taxes, 
and  the  context  forbade  the  coucluaion  that 
Congreaa  intended  to  include  sUto  taxes 
under  the  terni  "debU,"  and  there  wsa  hence 
no  conflict  with  the  sUtute  of  Oregon  which 
required  the  taxes  due  the  sUU  to  be  col- 
lected In  eojn. 

In  Meriwether  v.  Garrett,  supra,  it  was 
held  that  taxes  levied  before  the  repeal  of 
the  charter  of  a  municipality,  other  than 
such  as  were  levied  in  obedience  to  the  spe- 
cial requiremant  of  contraete  entered  into 
under  the  authority  of  law,  and  such  aa 
were  levied  under  judicial  direction  for 
the  paymente  of  judgmente  recovered 
against  the  city,  oould  not  be  collected 
through  the  instrumentality  of  a  court  of 
chancery  at  the  instance  of  the  city's 
creditors.  Such  taxes  sould  be  collected 
only  under  authority  from  the  legislature. 

A  tez  may  or  may  not  be  a  "debt^'  under 
a  particular  stetute,  according  to  the  sense 
in  which  the  word  is  found  to  be  used.   But 
whether  the  government  may  recover  a  per- 
sonal judgment  for  a  tax  depends  upon  the 
existence  of  the  duty   to   pay,   for  the  en- 
forcement  of    which    another    remedy    has 
not  been  made  exclusive.    Whether  an  ac- 
tion of  debt  is  mainteinable  depende  not  « 
upon  the  question  who  is  the  plaintiff  or  in  5 
what  manner  the  obligation  was*  incurred,  * 
but  it  lies  whenever  there  is  dne  a  sum  «lth' 
er  cerUin  or  readily  reduced  to  cerUinty. 
Stockwell    V.    United    SUtes,    13    WalL    p. 
542,  20  L.  ed.  403. 

Here  the  tax  was  a  sUmp  tax,  but  the 
language  as  clearly  importe  the  obliga- 
tion to  pay  as  did  that  of  the  sUtute  be- 
fore the  court  In  the  Meredith  Case,  supra. 
Section  0  of  the  war  revenue  act  of  1898 
provided  that  there  should  be  "levied,  col- 
lected, and  paid"  in  respect  of  the  instra- 
menU  mentioned,  "by  any  person  or  per- 
sona or  party  who  shall  make,  sign,  or  issue 
the  aame,  or  for  whose  use  or  benefit  the 
same  shall  be  made,  signed,  or  issued,  the 
several  taxes  or  sums  of  money"  set  forth 
in  the  schedule  which  followed.  There  ie 
nothing  in  the  nature  ol  a  stamp  tax  which 
per  H  negatives  either  the  personal  obliga- 
tion, otherwise  to  be  derived  from  the  words 
imposing  the  tex,  or  ite  collection  by  action. 
The  stamp  is  to  be  affixed  to  the  instm- 
mant  *to  denote  said  tax."    Sees.  7,  13,  I^ 
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Seetloa  85  protided  ttikt  tba  OommlHioiiar 
of  IntMUkl  lUvenuB  Bhonlil  o«uie  to  b«  pre- 
parftd  "for  Um  pKyineDt  of  th«  tasei  pr»- 
■cribed  in  thii  act  anitKble  staiiipa  denot- 
ing the  tax  on  the  document,  article,  or 
thing  to  which  the  kame  ma;  be  affixed." 
The  Btamp  is  the  evidetioe,  and  ita  por- 
«haBe  the  convenieat  meana,  of  payment. 
When  a  (tatute  uyi  that  a  person  ihall 
pay  a  given  tax,  it  obvioualy  imposes  up- 
on that  person  tbe  dutj  to  pay,  and  this 
may  be  enforced  through  the  ordinary 
means  adapted  to  the  recovery  of  a  definite 
sum  due,  unless  that  course  is  clearly  pro- 
hibited. 

The  objection  was  made  In  the  Savings 
Bank  Case,  supra,  that  the  tax  had  not 
been  assessed.  The  court  held,  however, 
that  no  other  aesesamont  than  that  made 
by  tbe  statute  was  necessary  in  order  to 
determine  the  extent  of  the  bank's  liability. 
Following  thia  rule.  Judge  Blatchford  aaid 
in  United  SUtea  v.  Tilden,  9  Ben.  p.  388, 
Fed.  Cas.  No.  16,519,  where  the  action  was 
^  brought  to  recover  unpaid  taxes  on  income: 
»  "Tbt  extent  of  the  liability  of  the  individual 
•  for*  income  tax  is  defined  by  the  atatute, 
equally  with  the  extent  of  the  liability  of 
the  bank  for  tbe  tax  on  undistributed  earn- 
ings. In  each  ease  it  ia  neceasary,  in  an 
action  of  debt  for  the  tax,  to  reioTt  to 
sources  of  information  outside  of  the  atat- 
nte,  to  aseertain  the  amount  on  which  tbe 
per  centum  of  tax  flxed  bj  the  statute  is 
to  be  calculated.  ...  Tbe  difference 
between  the  two  eases,  in  that  respect,  if 
there  be  any,  will  be,  in  every  ease,  one  ol 
degree  merely,  not  of  principle.  The  stat- 
ute, in  imposing  the  per  centum  of  tax  on 
the  income  of  the  individual,  makes  a 
charge  on  him  of  a  sum  which  is  certain 
for  the  purposes  of  an  action  of  debt,  be- 
cause It  can  be  made  certain  through  the 
action  of  a  judicial  tribunal,  by  following 
the  rules  laid  down  in  the  atatute.  That  is 
the  principle  of  the  decision  in  the  ease 
of  the  bank,  and  it  controls  tbe  present 
case."  See  also  King  v.  United  States,  90 
U.  S.  p.  233,  25  L.  ed.  374;  United  SUtei 
V.  Erie  R.  Co.  107  U.  8.  p.  2,  27  L.  ed.  385, 
2  Sup.  Ct  Rep.  S3;  United  States  v.  Phila- 
delphia ftR.R.Co.123  U.  6.p.  114,31L.ed. 
139,  8  Sup.  Ct  Hep.  77;  and  United  States 
V.  Snyder,  U9  U.  S,  p.  215,  37  L.  ed.  707, 
13  Sup.  Ct  Rep.  846.  The  statute  now 
before  us  fixes  a  tax  of  a  specified  amount, 
according  to  the  consideration  or  value  of 
the  lands  conveyed. 

It  is  insisted,  however,  that  the  prorialon 
for  penalties  excludes  the  idea  of  a  person' 
al  liability.  Thus  it  is  made  a  misdemeanor 
to  sign  or  issue  one  of  tbe  described  in- 
struments to  which  a  stamp  has  not  been 
affixed,  punishable  under  |  T  by  a  fine  of 


not  more  than  $100,  and  not  exceeding  f£N 
under  1 10,  in  the  eaae  of  a  bill  or  note.  And 
under  S  13,  where  there  is  intent  tc  evade 
the  law,  the  oSenae  is  punished  "by  a  One 
not  exceeding  (50,  or  by  imprisonment  not 
exceeding  six  mouths,  or  both,  in  tbe  dis- 
cretion of  the  court."  Tbe  unstamped  in- 
strument la  made  inadmissible  in  evidence 
(SS  7p  14),  is  not  allowed  to  he  recorded 
(S  IS,)  and  by  the  provision  of  §  13  is  to  ^ 
"be  deemed  invalid  and  of  no  effect. "  « 

*  But  these  penalties  were  provided  In  or-  ■ 
der  to  induce  the  payment  of  the  tax,  and 
not  as  a  subatitute  for  payment.  It  can- 
not be  BUpposed  that  Congress  intended, 
by  penalizing  delinquency,  to  deprive  the 
govemmeut  of  any  euitable  means  of  en- 
forcing the  collection  of  revenue.  In  large 
transactions,  as  in  the  case  at  bar,  the  fine 
which  could  be  impoaed  would  be  much  less 
than  the  tax,  and  no  reason  is  suggested 
wby  the  government  should  forego  tlie  col- 
lection of  that  which,  under  the  statute, 
ia  ita  due.  Punishment  by  imprisonment, 
under  |  13,  ia  imposed  only  where  it  can 
be  ahown  that  there  waa  an  "intent  to  evade 
the  proviaiona"  of  the  act;  and  while  this 
remedy  is  appropriate  in  such  a  case,  and 
is  for  the  obvious  purpose  of  discouraging 
evasion,  it  is  without  application  wher^ 
for  any  other  reason,  the  tax  haa  not  been 
paid,  and  thereby  the  government  has  loat 
ita  revenue.  The  provision  invalidating  the 
instrument  ia  likewise  punitive.  The  ob- 
ject woe  not  primarily  to  deprive  instru- 
ments of  effect,  but  to  insure  the  discharge 
of  tbe  obligation  to  pay;  and  that  obliga- 
tion would  still  be  undischarged,  even 
though,  by  reason  of  the  nonpayment,  tba 
instrument  waa  deemed  Invalid. 

It  is  insisted,  however,  that  there  ia  no 
provision  for  the  removal  of  the  ban  from 
the  instrument  in  ease  tbe  tax  were  col- 
lected by  suit,  and  that  this  ahowa  the  In- 
tention to  bar  the  latter  remedy;  tor  it  is 
said  that  the  purpose  could  not  be  to  de- 
stroy the  effect  of  the  instrument  and  at 
tbe  same  time  to  compel  the  payment  of 
the  tax. 

This  argument  proceeds  upon  a  miscon- 
ception of  the  statute.  The  provision  un- 
der which  unstamped  instruments  are  made 
invalid  is  found  in  g  13,  which  also  pro- 
vides a  method  of  validation  on  making 
the  prescribed  payment.  The  portion  of 
this  section  which  imposes  the  penalty  ia 
of  comprehensive  scope,  and  must  be  deemed 
to  include  a  conveyance  of  land,  as  well  oa 
the  other  instruments  within  the  purview  S 
of  the  sUtute.  While  th«* language  of  the? 
first  proviso,  in  its  original  form,  spe- 
cifically referred  to  "bonds,  debentures,  or 
oertiflcatea  of  stock  or  of  indebtedneaa,"  this 
was  broadened  by  the  amendment  made  bj 
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the  Ml  «f  March  I,  IWl,  chftptfir  800  (81 
SUt.  kt  L.  S41,  U.  B.  Comp.  Stat  1001, 
p.  2200),  M  M  to  embruA  "any  inttrwiient, 
doeoinaiit,  or  paper  of  aaj  Idnd  or  dsMiip- 
tion  whfttaoayer  maatioued  in  Mhedule  A  of 
thia  act"  Thla  amendment,  in  ntendiog 
M  eziatlng  opportimity  m>  u  axpraaelj  to 
include  all  iuBtnunenta  mentlooed  in  tha 
ichedule,  muit  In  eoDStruad  to  refer  not 
only  to  InBtnunenta  sninequently  executed, 
but  to  thon  aa  well  wbieh  bad  been  pre- 
^oualy  made  or  Iiaued.  No  different  eon- 
•truction  ia  required  by  the  language  of  tUe 
atatute,  the  obvioua  policy  of  which  waa 
both  to  inpply  a  meaaure  of  relief  from  the 
punitlTe  proviilon  and  at  the  aame  time  to 
encourage  the  payment  of  the  tax.  The 
prorieioa  of  the  section  aa  amended  are  aa 

■TroTided,  That  hereafUr.  in  all  eaaes 
wliare  the  ^irty  baa  not  affixed  to  any  in- 
atnunent  the  atamp  required  by  law  there- 
on at  the  time  of  lasning,  lelling,  or  trans- 
ferring the  said  bonds,  debentures,  or 
tiflcatea  of  stock  or  of  indebtedneas,  or 
tutrument,  document,  or  paper  of  any  kind 
or  description  whatsoever  mentioned 
•ebeduU  A  of  thia  act,  and  he  or  they, 
any  patty  having  an  interest  therein,  shall 
be  Bubeequently  deairous  of  'ofSxing  aueh 
■tamp  to  said  inatrument,  or,  tf  said  inatm- 
ment  be  lost,  to  a  oopy  thereof,  he  or  they 
■ball  appear  before  the  collector  of  inter- 
■al  rerenue  of  the  proper  dletrict,  who 
■ball,  upon  the  payment  ol  the  price  of  the 
proper  etamp  required  by  law,  and  of  a 
penalty  of  ten  dollars,  and,  where  the  whole 
■mount  of  the  tax  denoted  bf  the  stamp 
required  shall  exceed  the  aum  ol  fifty  dol- 
lars, on  payment  also  of  interest,  at  the 
rate  of  six  per  centum,  on  said  tax  from  the 
day  on  which  such  stamp  ought  to  have 
been  afSxed,  affix  the  proper  stamp  to  such 
•  bond,  debenture,  oertifleate  of  stock  or  of 
?  Indebtedness,  or  eopy,  or*  instrument,  docu- 
ment, or  paper  of  any  kind  or  description 
vhatsoerer  mentioned  in  schedule  A  of  this 
aet,  and  note  upon  the  margin  thereof  the 
date  at  his  so  doing,  and  the  fact  that  such 
penalty  baa  been  paid;  and  the  same  shall 
tberenpoD  be  deemed  and  held  to  be  as 
valid,  to  all  intents  and  purpoiea,  aa  if 
■tamped  when  made  or  iasued:  And  pro- 
sided  further.  That  where  it  shall  appear 
to  said  oollector,  upon  oath  or  otherwlss, 
to  his  satisfaction,  that  any  such  instru- 
ment has  not  been  duly  stamped  at  the 
time  of  making  or  issuing  the  aame,  by 
reason  of  accidant,  mistake,  inadvertence, 
ar  urgent  neceasity,  and  without  any  will- 
fnl  design  to  defraud  the  United  States 
of  the  stamp,  or  to  evade  or  delay  the  pay- 
ment thereof,  then  and  in  such  case,  if 
■ueh  isatrament,  or.  If  the  original  be  lost, 
>1  S.  C— 11. 


a  copy  thereof,  duly  oertlfled  by  th«  (dfteer 
having  sharge  of  any  records  in  which  snob 
original  is  required  to  be  recorded,  or  other- 
wise duly  proven  to  the  satisfaction  of  the 
collector,  aball,  witbiu  twelve  calendar 
months  after  the  making  or  issuing  thereof, 
be  brought  to  the  said  collector  of  internal 
revenue  to  be  stamped,  and  the  stamp  tax 
chargeable  thereon  ahall  be  paid.  It  shall 
be  lawfnl  for  the  aaid  collector  to  remit 
the  penalty  aforesaid  and  to  eauae  ausb 
instrument  to  ba  duly  stamped.  And 
when  the  original  inatrutnent,  or  a 
certified  <«  duly  proven  oopy  thereof,  ■■ 
aforesaid,  duly  stamped  ao  as  to  entitle 
the  same  to  be  recorded,  shall  be  presented 
to  the  clerk,  register,  recorder,  or  other 
officer  baving  charge  of  the  original  re- 
cord, it  shall  be  lawful  for  such  officer,  upon 
the.  payment  of  the  fee  legally  ehargeabh 
(or  the  recording  thereof,  to  make  a  new 
record  thereof,  or  to  note  upon  tbe  original 
record  the  fact  that  the  error  or  omlsaion 
in  the  stamping  of  said  original  instrument 
has  been  oorrected  purfnant  to  law;  and 
the  original  instrument  or  such  certillod 
copy,  or  the  record  thereof,  may  be  used  la 
all  oourts  and  place*  in  the  same  manner  « 
and  with  like  effect  aa  If  the  instnunent  had  J 
lieen  originally  *  atamped :  And  provided  * 
further.  That  in  all  oases  where  the  party 
baa  not  affixed  the  stamp  required  by  law 
upon  any  such  instnunoit  iianed,  restored, 
■old,  or  tranaferred  at  a  time  when  and  at 
a  place  where  ao  collection  diatrict  waa  ea- 
tabliahed,  it  shall  be  lawful  for  him  or 
them,  or  any  party  having  an  Interest  there- 
in, to  affix  tba  proper  stamp  thar^o,  or,  if 
the  original  be  loet,  to  a  eopy  thereof.  But 
no  right  acquired  in  good  faith  before  the 
atamping  of  such  instrument,  or  eopy  there- 
of, as  herein  provided.  If  such  record  be  re- 
quired by  law,  shall  in  any  manner  be  affect- 
ed by  such  atamping  as  aforesaid." 

Neither  the  punitive  provision,  nor  the 
means  thus  afforded  to  escape  it  through 
a  voluntary  payment,  indicate  an  intention 
to  deprive  the  government  of  the  right  to 
compel  payment  by  action.  Tbe  par^  may 
pay  the  tax  in  tbe  first  Inatance,  or  he  may 
BUlisequently  make  payment  aa  the  statute 
providee,  and  thus  render  the  instrument 
effective.  If  he  Is  unwilling  or  falls  to  avail 
himself  of  this  opportunity,  why  should  be 
be  heard  to  insist  that  because  tbe  instru- 
ment ia  made  invalid  he  should  escape  pay- 
ment of  what  ia  doe  the  government  t  In 
the  face  of  the  express  requirement  of  the 
statute  that  he  shall  pay  the  tax,  there  Is 
no  basis  for  tbe  contention  that  from  the 
provisions  affecting  the  validity  of  the  In- 
strument should  be  implied  au  intent  to  pro- 
hibit the  enforcement  or  the  tax  by  suit 

Further,  as  the  dnions  purpose  is  to  vaU 
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data  the  inatTument  in  0*k  the  prescribed 
paTment  ii  made,  the  MtlBfaction  of  a 
judgment  for  the  recovery  of  the  tax  must 
be  deemed  tlie  equivalent  of  the  payment  of 
tiie  price  of  the  itamps  under  the  provlaoi 
Above  quoted.  Section  3218  of  the  Reviaed 
Btatutei  (U.  a  Comp.  Stat.  IDOl,  p.  208*) 
provideii  "All  judgments  and  moneys  re- 
eovered  or  received  (or  taies,  costb,  for- 
feitures, and  penalties  shall  be  paid  to  col- 
^  lectors  as  internal  taxes  are  required  to  be 
f  paid."  If  the  case  is  not  one  within  the 
■  second  proviso  permitting  the  remission'of 
the  penalty,  the  additional  payment  of  SIO 
will  be  required  to  meet  the  conditions  of 
the  first  proviso.  But  so  far  as  the  tax  Is 
concerned,  the  person  liable  therefor,  on 
tatisfying  the  judgment,  will  have  tlie  same 
right  to  have  the  instrument  stamped  by  the 
collector  aa  though  he  had  paid  the  taxes  to 
the  officer  without  suit  Such  a  case  would 
present  no  administrativo  difficulty  in  ac- 
eomplisliing  the  intent  of  the  statute. 

We  have  examined  the  other  statutory 
provisions  to  which  our  attention  has  been 
called  in  support  of  the  defense,  and  we  find 
none  of  controlling  significance,  or  which, 
taken  separately  or  together,  detract  from 
the  force  of  the  provision  imposing  the  obli- 
gation to  pay  the  tax,  and  deprive  the 
government  of  the  remedy  here  sought 

We  are  also  of  opinion  that  the  statute 
Itself  provides  that  payment  may  be  en- 
forced by  action.  Section  31  makes  "sll  ad- 
mtnistrative,  special,  or  stamp  provisions  of 
law,  including  the  laws  in  relation  to  the 
assesflmetit  of  taxes  not  heretofore  spe- 
eificilly  repealed,"  applicable  to  the  hcI. 
fVithIn  "administrative"  provisions  must  be 
included  those  which  relate  to  the  collection 
of  the  taxes  imposed.  For  the  administra- 
tion of  the  statute  may  well  be  taken  to  em- 
brace all  appropriate  measures  for  its  en- 
forcement, and  there  is  no  substantial  rea- 
son for  assi^iiig  to  the  phrase  which  is 
used  in  the  section  quoted  a  narrower  in- 
t«rp relation.  It  therefore  comprehends  the 
•uthority  conferred  by  §  3213  ot  the  Revised 
Statutes  in  the  following  words: 

"  .  ,  .  And  taxes  may  be  sued  for 
and  recovered  in  the  name  of  the  United 
States,  in  any  proper  form  of  action,  be- 
fore any  circuit  or  district  court  of  thv 
United  States  for  the  district  within  which 
the  liability  to  such  tax  is  Incurred,  or 
where  the  party  from  whom  such  tax  i*  due 
resides  at  the  time  of  the  commencement  ot 
the  said  action." 

This  provision  authorizing  suit  with  the 

K  sanction  of  the  Commissioner  of  Internal 

?  Revenue  (Rev.  Stat  |  3214)'wa9  originally 

enacted  in  1869  (act  of  July  13,  ISOfl,  chap. 

184,   14   Stat   at  L.   p.   Ill,   U.   S.   Comp. 

ffiat  1901,  p.  20S4),  aa  an  amendment  of 


the  internal  revenue  act  of  June  30,  1864, 
chap.  173  (13  SUt  at  L.  239),  and  in- 
cluded within  its  scope  the  stamp  taxes 
then  in  force.  It  must  be  deemed  applicable 
also  to  the  taxes  imposed  by  the  act  of  1886. 
Upon  these  grounds  we  conclude  that  the 
United  States  was  entitled  to  maintain  thia 
action,  and  that  the  demurrer  should  have 
been  orerruled.  The  judgment  is  there- 
fore reversed. 


(tl!  C.  S.  UO,) 

UNITED  STATES,  PlflT.  In  Err, 


EwlNENT    DOU&IN    (I    100*)  — IKJDBY    TO 

Land  Not  Tajc en— Access. 

.Tust  compensation  to  the  owner  cd  a 
farm,  a  part  of  which  is  taken  by  the 
United  State*  by  permanently  flooding  it 
in  improving  navigation,  as  an  incident  to 
which  a  public  hijcliivay  crossing  the  flooded 
land  is  also  flooded,  demands  an  award  of 
the  damages  to  that  part  of  the  farm  not 
taken  by  reason  of  tbe  destruction  of  the 
easement  of  access  to  the  turnpike  by  way 
of  the  highway  thus  destroyed. 

[Ed.  Note.— Par  other  caKi,  M*  Bmlnent  Do- 
mBLn.  Ceot.  Dig.  ft  :^-:S9 ;    Dec.  Dig.  !  1U6.-J 

[No.  68.] 

Argued   December  6,   1910.     Decided  Jann- 
ary  3,  1611. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Baatem  Diitrfet 
of  Kentucky  to  review  a  judgment  award- 
ing dnmages  to  the  otvnera  of  a  farm,  a  part 
of  nliich  was  taken  by  the  government  for 
public   purposes.      Affirmed. 

The  facta  are  stated  in  tbe  opinion. 
Aaaistant    Attorney    General    John    Q. 
Thompson  and  P.  M.  Cox  for  plaintiff  in 

No  appearance  lor  defendants  In  error.  ^ 

*  Mr.  Justice  Lnrton  delivered  the  opinion  • 
of  the  court: 

Action  by  the  owners  of  a  farm  for  a 
taking  of  a  part  thereof  by  the  United 
States  for  public  purposes.  Judgment  for 
the  plaintifl's  below. 

The  farm  of  the  defendanU  In  error  Ilea 
upon  Tates  creek,  a  tributary  of  the  Ken-  ^ 
tucky  river.     For  the  purpose  of  imprortng  • 
the  navigation  of  that  stream,  the'govsm-  ■ 
ment  has  erected  a  series  of  locks  and  dama. 
As  a  consequence,  the  waters  of  Tates  creek 
are  backed  up  to  such  an  extent  as  to  flood 
or  submerge  a  strip  of  the  QriEiard  fam, 
permanently  destroying  its  u«e  for  agricul- 
tural   purposes.     The   court   be^ow,  a  jtu 


>.  b  R«i' 


in«i 


dnXED  SIATXS  T.  ORIZZAHD. 


isa 


balng  wftfvad,  fomd  Utftt  7}  aerM  of  tftnd 
hkd  been  nctiull;  tatcou.    H«  tlw&  added: 

L  TThat  in  addition  there  ia  Ulcec  an 
•aaement  of  acMaa  from  plaintiS'*  laud  b; 
way  of  the  county  road  to  the  Tatai  aretlt 
pike. 

E.  "That  the  whole  land  waa  worth 
$3,000  before  laid  taking,  and  what  was 
left  after  the  taking  was  worth  tl,600, 

3.  "I  divide  the  damage  by  reaeon  of 
the  taking  between  the  land  taken  and  the 
eaeement  of  access,  takra  equally;  t.  e.,  I 
allow  97G0  for  the  land  taken,  and  a  like 
sum  9t  $TEO  for  the  easement  of  access 
taken. 

1  thercfors  conclude  as  a  matter  of  law 
that  plaintiffs  are  entitled  to  »  judgment 
for  81,500." 

The  errors  as^gned  relate  only  to  so 
much  of  the  judgment  as  allows  damages 
for  the  "easement  of  aocess,"  referred  to  in 
the  findings  above  set  out.  That  there  was 
a  taking  by  flooding  permanently  the  7i 
aeres,  valued  at  $750  by  the  court  below. 
Is  not  oontested.  Pumpelly  v.  Green  Bay 
k  H.  Cana)  Co.  IS  Wall.  186,  20  L.  ed.  5S7 ; 
UnitAd  SUtes  t.  Lynah,  188  U.  B.  445, 
47  li.  ed.  fiSQ,  23  Sup.  CL  Rep.  349;  UniUd 
States  T.  Welch,  217  U.  8.  333,  54  L.  ed. 
787,  30  Sup.  Ct.  Rep.  627;  High  Bridge 
Lumbar  Co.  t.  United  States,  16  C.  C  A. 
4«0,  37  D.  S.  App.  234,  69  Fed.  323. 

The  contention  ia  that  the  "easement  of 
aeeess"  destroyed,  and  therefore  taken,  was 
not  a  private  right  of  way  constituting 
property  suoh  ss  that  for  which  eompenia- 
tion  was  allowed  in  United  SUtas  v.  Welch, 
but  was  «  publio  county  road;  and  refer- 
ence has  been  mads  to  the  well-known 
elasa  of  eases  touching  an  injury  to  land 
not  taken  by  the  eonatructioo  of  a  railroad 
S  along  and  upon  an  abutting  public  road,  or 
7  a  ehango  of  grade,  to  the'damage  of  ad- 
Jaeent  property,  and  like  indirect  injuries 
to  the  use  of  property  adjacent,  but  of 
which  no  part  was  taken  from  the  owner. 
Northern  Transp.  Co.  v.  Chicago,  99  D.  S. 
635;  25  L.  ed.  336;  Sharp  v.  United  States, 
191  U.  B.  341,  48  L.  ed.  211,  24  Sup.  Ct. 
Rep.  114. 

But  here  there  has  been  an  actual  taking 
by  permanently  flooding  a  part  of  the  farm 
of  the  defendants  in  error.  An  incident  of 
that  flooding  is  that  a  public  road  running 
across  the  flooded  land  ia  alao  flooded.  But 
if  this  were  not  so,  and  the  roadway  had 
simply  been  cut  off  by  the  interposition  of 
the  flooded  portion  of  the  farm,  the  damage 
would  be  the  same.  Since,  therefore,  there 
has  been  a  taking  of  a  part  of  the  o«: 
ringle  tract,  and  damage  has  resulted  to 
tha  owners'  remaining  interest  by  reaaon 
of  the  relation  between  the  taken  part  and 
that  untaken,  or  by  reason  of  the  use  of 


the  taken  land,  tlie  mla  applied  la  the  eases 
«ted  does  not  control  this  ease. 

That  the  petition  laid  stress  upon  ths 
Booding  of  the  highway  which  crossed  the 
flooded  land,  and  'sought  to  recover  for  a 
deterioration  of  an  easement  in  the  publie 
lad,  is  not  fataL  The  damage  to  the 
land  not  appropriated  ia  the  obvions  con- 
sequence of  the  taldng  of  a  part  of  the 
whole  by  flooding, — a  manner  of  appro* 
priating  which  has  made  the  village  market, 
church,  and  school  so  inconvenient  of  access 
aa  to  add  some  S  miles  of  travel  by  an 
unimproved  and  roundabout  oountry  road. 
Whenever  there  has  been  an  actual  physical 
taking  of  a  part  of  a  diatinct  tract  of  land, 
the  oompensation  to  be  awarded  includes 
not  only  the  market  value  of  that  part  of 
the  tract  appropriated,  but  the  damagt  to 
the  remainder  resuldng  from  that  taking, 
embracing,  of  course,  injury  due  to  the 
use  to  which  the  part  appropriated  is  to 
be  devoted.  Thus,  in  Sharp  v.  United 
States,  191  U.  B.  341,  86S,  48  L.  ed.  211, 
216,  24  Sup.  Ct  Rep.  114,  damage  result- 
ing to  adjacent  but  diatinct  parcels  was 
denisd  becsuse  there  had  been  no  actual 
appropriation  of  any  part  of  such  separate  ^ 
parcel,  but  ths  prtaidple  was  conceded  as  ^ 
to  injury,  from  the  character  of  the* use* 
of  that  taken,  to  that  untaken,  of  the  same 
tract.    Upon  this  distinction  the  court  said; 

"Upon  the  facts  which  we  have  detailed, 
we  think  the  plaintiff  in  error  was  not 
entitled  to  recover  damages  to  the  land 
not  taken  because  of  the  probable  use  to 
which  the  government  would  put  the  land 
it  propoaed  to  take.  If  the  remaining  land 
had  been  part  of  ths  same  tract  which 
the  government  seeks  to  condemn,  then 
the  damage  to  the  remaining  portion  of 
the  tract  taken,  ariiiing  from  the  probable 
use  thereof  hy  the  government  would 
be  a  proper  subjeot  of  award  in  these 
condemnation  proceedings.  But  the  govern- 
ment takes  the  whole  of  one  tract." 

To  the  same  eflTect  see  Cooley,  Const. 
Lim.  pages  665,  666. 

There  is  nothing  in  United  States  t. 
Welch,  cited  above,  which  conflicts  with 
the  conclusion  we  have  reached,  but,  upon 
the  contrary,  the  trend  of  the  opinion  is  to- 
ward the  decision  ws  announaS; 

The  constitutional  limitation  upon  ths 
power  of  eminent  domain  possessed  hy  the 
United  States  is  that  "private  property 
shall  not  be  taken  for  publio  Uie  without 
just  compensation."  The  "just  compensa- 
tion" thus  guaranteed  obviouslj  requires 
that  ths  recompense  to  the  owner  for  the 
loss  caused  to  bim  by  Uie  taking  of  a  part 
of  a  parcel,  or  single  tract  of  land,  sKall 
be  measured  by  the  loss  rsanltinj 
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from  0»  approptUtloa.  I^  u  Um  oanrt  bo- 
low  fomid,  tha  flooding  mnd  tsking  of  a 
pmrt  at  the  plaintifl'a  tmxm  has  dapredated 
the  luefulnefla  and  valua  of  tha  remainder, 
the  owner  ie  not  jiuUj  eompensated  by  pay- 
ing far  only  that  aotually  appropriated, 
ftnd  leBTing  him  nncompeniated  lor  the  de- 
preciation over  beneflta  to  that  which  re- 
maina.  In  recognition  of  this  principle  of 
juatice  it  ia  required  that  regard  b«  had 
a;  to  the  effect  of  the  appropriation  of  a 
^  part  of  a  single  pareel  npon  the  remftining 

■  interest  of  the  owner,  by  taldng  Into'ac- 
oount  both  the  beneQta  which  accrue  and 
the  depreciation  which  results  to  the  re- 
mainder in  its  nie  and  value.  Thns,  in 
Bauman  r.  Boa^  107  U.  a  S48,  fiT4,  42  L. 
•d.  270,  283,  17  Bnp.  Ct.  Bep.  H6,  076,  it 
ii  said: 

"Conaeqnently,  when  part  only  of  a  par- 
eel  of  land  ia  taken  for  a  hi^way,  the 
value  of  that  part  is  not  the  sole  meas- 
ure of  the  compensation  or  damages  to  be 
paid  to  the  owner;  bnt  the  incidental  in- 
jury or  benefit  to  the  part  not  taken  ia 
alio  to  be  considered.  When  the  part  not 
taken  is  left  in  such  ehape  or  condition 
as  to  be  in  itself  of  less  value  than  before, 
the  owner  ia  entitled  tc  additional  dam- 
ages on  that  account.  When,  on  the  other 
hand,  the  part  which  he  retains  is  epeeially 
and  directly  increased  in  value  by  the  pub- 
lie  improvement,  the  damages  to  the  whole 
parcel  by  the  appropriation  of  part  of  It  are 

In  Sbarp  v.  United  SUtea,  191  U.  8.  341, 
SS4,  48  U  ed.  Ell,  21S,  24  Sup.  Ct  Rep. 
114,  and  High  Bridge  Lumber  Co.  v.  United 
SUtes,  16  C.  C.  A.  460,  37  U.  S.  App.  231, 
SB  Fed.  320,  323,  aa  well  aa  in  United  SUtes 
V.  Welch,  supra,  the  principle  is  recognized 
as  settled  law. 

Both  the  petition  and  the  finding  ehow 
that  access  to  the  public  road  has  been  cut 
off  by  the  intervention  of  flooded  land  ac- 
tually taken. 

That  tbe  trial  judge  found  the  damages 
for  tbe  land  and  for  the  easement  of  access 
separate!;  Is  not  controlling.  The  deter- 
mining factor  was  that  the  value  of  that 
part  of  the  Orizzard  farm  not  taken  was 
tl,500,  when  the  value  of  tbe  entire  place 
before  the  taking  was  $3,000.  A  judgment 
for  a  leas  sum  will  not  be  that  "just  com- 
pensation" to  which  tbe  defendants  are  en- 
titled. Tbe  ease  Is  not  different  in  legal 
arasequence  from  what  it  would  have  be:n 
U  a  railway  had  been  constructed  across 
one's  lawn,  cutting  the  owner  off  from  his 
road  and  outbuildings,  etc.  To  say  that 
•ueh  an  owner  would  be  compensated  by 
,  pacing  him  only  for  the  narrow  strip  as- 
»  tually  appropriated,  and  leaving  out  of  con- 

■  tideration   the  depreciation  to  the*  remain- 


ing land  by  the  manner  in  wUeh  the  pairt 
was  taken,   and   tbe  use  to  which   it  waa 
pnt,  would  be  a  travesty  upon  joaticeb 
Judgment  affirmed- 

(tU  C.  8.  IM.) 

ATLANTIC    COAST    LDJB    RAILBOAD 

COilPANY,  Plff.  in  Brr, 

RIVERSIDE  MILLS. 


1.  No  question  with  reference  to  the 
power  of  Congress  to  enact  a  regulation  of 
interstate  eommerce  ean  arise  if  the  regu- 
lating act  be  one  directly  applicable  to  such 
commerce,  not  obnoxious  to  any  other  pro- 
vision of  the  Federal  Constitution,  and  rea^ 
Bonabl^  adapted  to  the  purpose  by  reason 
of  legitimate  relation  between  such  oom- 
merce  and  tbe  rule  provided. 

VBA.  Note.— For  other  caaaL  le 
CenL  Dig.  II  1.  6:  Dee.  Dla.  |  B.*] 
CoiniEBCi  (S  83')— l^DEBAi.  Power— Beo- 

PLATIItO       LlABILlTT        or       CoHNCCTIHO 

Cabsixbb. 

2.  The  imposition  upon  an  interstate  ear- 
rier  voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state  to 
a  soint  in  another  state,  of  liability  to  tbe 
bolder  of  the  bill  of  lading  for  a  loss  any- 
where en  route,  with  a  right  of  recovery 
over  against  the  carrier  actually  causing 
the  loss,  which  is  made  by  the  act  of  Febru- 
ary 4,  1887  (24  SUt.  at  L.  37B,  chap.  104, 
U.  S.  Comp.  Stat  1901,  p.  3164),  g  20,  aa 
amended  by  the  act  of  June  29,  1006  (34 
Stat  at  L.  GS4,  505,  chap.  3501,  U.  S.  Comp. 
SUt  Supp.  IBOO,  pp.  114B,  1166],  In  spite 
of  any  agreement  or  stipulation  limiting 
liability  to  Its  own  line,  is  a  valid  regula- 
tion of  intersUte  commerce. 

[Ed.  Note,— For  othar  cu«i,  see  OsBrnwoai 
Cent.  DCs.  tl  2B.  U;    Dec  D[|.  |  U.*] 

CoNBTiTuTionAL   Law    (1    69*)— Pbbbdou 

TO     COITTBAcr  —  REaUI.ATICIQ    Liabujti 

or  ConHEcniTa  Carsieks. 

3.  The  liberty  of  contract  secured  bf  D. 
8.  Const.,  5tb  Amend.,  was  not  unconstitu- 
tionally denied  by  the  enactment  by  Con- 
gresi,  in  the  exercise  of  iU  power  under 
the  commerce  clause,  of  the  Carmack 
amendment  of  June  20,  1900,  to  the  act 
of  February  4,  1887,  S  20,  by  which  an  in- 
tersUte carrier  volunUrily  receiving  prop- 
erty for  transportation  from  a  point  m 
one  sUte  to  a  point  in  another  sUte  ia 
made  liable  to  tbe  holder  of  the  bill  of 
lading  for  a  loss  anywliere  en  route,  in 
spite  of  any  aRreeraent  or  stipulation  to 
the  contrary,  with  a  right  of  recovery  over 
against   the   carrier   actually   causing   Uia 


CoNfftiTuTioHAi.  L*w  (S  2a7*)— Dine  Pm- 

CEBB    or   Law— Requlatiho    Llabiutt 

or  OoniTBCTiNo  Cabkiebb. 

4.  The  property  of  the  Initial  carrier  Is 

not  taken  in  violation  of  U.  S.  Const.,  6th 

Amend.,  to  pay  the  debt  of  an  independent 


uBia  Id  Dec  A  Am.  DIas.  1301  to  dais,  *  R^'r  ladexM-' 
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MiUMBtliig  Miriar  whoM  negligenca  may 
faAva  b«a  the  wle  mom  of  a  loss,  bj  the 
ClBrmmck  ameadmBnt  of  June  29,  I9O0,  to 
the  Mt  of  Fflbrnuy  «,  ISBT,  fl  20,  UDder 
whieh  an  fntantate  carrier  Tolutitarllj'  ro- 
Mtring  proper^  for  tranaportation  from  a 
point  In  one  etate  ta  a  point  In  another 
•Ute  ia  made  liable  to  the  boldir  of  the 
bill  of  lading  for  a  loss  anywhere  «n  r 
in  spite  of  anj  asreement  or  itipuUtii 
the  oontrary,  with  a  right  of  recovery  ever 
against  the  carrier  actually  causing  the 
IMS,  sioea  the  liabiiitj  of  the  Teoeirlng  car- 
rier wbleh  remits  in  eucb  a  case  la  that  of 
a  principal,  lor  the  negligwM  of  liia  own 

lEd.  Not*.— Tor  otber  oues,  >m  ConitltatloBi 
Law.  Cent.  Die  H  aU-SU:    Dee.  DIr  I  2>T.*] 

Costs   (|  i73*)— Attobnetb'  Fees— Uhdeb 

Act  to  Rxoui^te  Couubbok. 

S,  The  attorneys'  fee  taxable  aa  a  part  of 
the  csosts  under  the  act  of  February  4,  13S7, 
I  8,  where  the  obubb  of  action  is  tlie  doing 
of  aome thing  made  unlawful  by  some  provi- 
sion of  the  act,  or  the  omiBaion  to  do  some- 
tiling  required  by  tbe  act,  and  there  ia  a 
raeorery  of  dBmagea  instatned  in  conse- 
quence of  any  suMi  riolation  of  the  act, 
may  not  be  taied  to  the  auccessfui  plaintiff 
In  an  action  by  a  ibipper  against  an  initial 
-      "      •-         '-  -   -     a  conoBoting  '■"      '^ 


which  tbe  carrier's  liability  ia  dependent 
upon  the  CarmaelE  amendment  of  June  29, 
1906,  since  Uie  cause  of  action  is  the  loss  of 
proper^  which  is  in  no  way  traceable  to 
the  riolation  of  any  provision  of  tbe  stat- 

OtA 

[Bd.  Note.— For  other  eaaci.  see  Ceit^  Cent 
DCs.  H  OMM;  Dec  Dit-  I ITI*] 

INo.  218] 

ArgatA  October  19,  20, 1910.    Decided  Janu- 
ary 3,  1911. 

IH  EEROR  to  tba  Circvit  Court  of  the 
United  Btetea  for  the  Southern  District 
of  Qeorgin  to  review  a  judgment  holding  an 
Initial  carrier  in  an  interstate  shipment 
liable  to  the  shipper  for  a  lose  on  a  connect- 
ing line.  Afflnned. 
See  same  ease  below,  168  Fed.  990. 

■      Btatement  by  Mr.  Juatlce  Tiartoa; 

•  *Thia  was  an  action  to  recover  the  value 
flf  goods  reeeived  by  tbe  Atlantic  Coast  Line 
Bailroad  at  a  point  on  ite  line  in  the  state 
of  Georgia  for  transporUtion  to  pointe  in 
other  atatea.  The  agreed  stetement  of  facta 
abowed  tbat  the  goods  were  safely  delivered 
by  the  Atlantic  Coast  Line  Bailroad  to  con- 
Moting  carriera,  and  were  lost  while  in  the 
care  of  sneh  earriere,  and  the  question  is 
whether  the  initial  carrier  ia  liable  for  anch 

loM. 

The  stipulated  facte  showed  that  the 
foods  were  tendered  to  tbe  Atlantic  Coast 
Line  lUilroad,  and  through  bills  of  lading 
dcsnanded  therefor,  which  were  duly  issued, 

*Fet  ether  oases  u*  ism*  topic  ft  Ixuuaxa  In  Dee.  * 


as  averred,  on  tbe  datee  named  in  the  pe- 
tition. That  the  goods  so  reeeived  were 
forwarded  over  tiie  linea  of  the  neelvlng 
road  and  in  due  course  delivered  to  a  eon- 
necting  carrier  engaged  in  interatate  ship- 
ment for  continuance  of  tbe  transportation. 
It  was  also  stipulated  "that  tbe  Riverside 
Mill  made  constant  and  frequent  shipmente 
over  the  Atlantic  Coast  Line,  and  had  a « 
blank  form  of  receipt,  like  tiie  attached,  ^ 
marked  'A,'  which  tbe-EIverside  Hill  fllied  • 
out,  showing  what  gooda  it  had  loaded  In- 
to ears,  and  the  name  of  the  consignee;  said 
receipt  containing  a  stipulation  tbat  the 
shipment  is  'per  conditions  of  the  eompany'a 
bill  of  lading,'  and  that  tbe  Atlantic  Coast 
Line  Railroad  Company,  on  said  reoeipte 
prepared  by  tbe  Riverside  hflll,  isaned,  for 
each  of  the  shipmente  hereinbefore  referred 
to,  bills  of  lading  on  forms  like  that  at- 
tadied,  marked  exhibit  *&.'" 

Upon  the  reverse  aide  of  tb«  bill  of  lading 
were  certain  conditions,  one  of  which  was 
that  "no  carrier  shall  be  liable  for  loss  or 
damage  not  occurring  on  ite  portion  of  the 
route-"  Tbe  tenth  elauae  thereof  was  in 
these  words; 

"This  bill  of  lading  ia  signed  for  the  dif- 
ferent carriers  who  may  engage  in  the 
tranaportetion,  aeverally,  but  not  jointly, 
esch  of  which  ia  to  Im  bound  by  and  have 
the  beneUte  of  the  provisions  thereof,  and 
in  accepting  thia  bill  of  lading  the  ehip- 
per,  owner,  and  consignee  of  the  goode,  and 
the  holder  of  the  bill  of  lading,  agree  to 
be  bound  by  all  ite  stipulations,  exceptions, 
and  conditions,  whether  printed  or  writ- 
ten." 

The  court  below,  upon  this  stete  of  facta, 
instructed  a  verdict  for  the  plalntilT,  upon 
which  there  was  Judgment  for  Uie  amount 
of  the  verdict,  and,  upon  motion  of  the 
pIftintiS',  an  atterney's  fee  of  $100  waa 
ordered  to  be  taxed  as  part  of  ttie  eoste  in 
tbe  ease.  Thereupon  error  waa  asaigned, 
and  this  writ  of  error  sued  out  by  tbe 
railroad  company. 

Measra.  Joaepli  R.  Lumip,  Benjamin 
D.  Warfleld,  Charles  H.  Moorman,  aod 
Henry   Lane  Stone  for  pliJntift  In  error. 

Aaaiatant  to  the  Attorney  General  Ken- 
jon.  Attorney  General  Wichersham,  John 
Maynard  Harlan,  and  Lewis  W.  HeCandlea* 
as  amioi  euria. 

Messrs.  Alexander  Akermnn,  Charlea 
Akerman,  and  R.  J.  Southall  tor  defendant 
in  error.  ^ 

• 
*  After  making  the  above  stetement,  Ur.  • 
Justice  Ijnrton  delivered  the  opinion  of  tha 

Tlie  goods  of  the  defendante  In  error  were 
lost  by  a  connecting  carrier  to  whom  tber       , 
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had  bam  mfdy  telinrad.  Thongfa  rceeiTad 
for  R  point  beyond  ita  own  line,  and  for  a 
point  on  the  line  of  »,  nieceeding  earrier, 
tli«re  waa  no  agreement  for  their  aaJe  car- 
riage beyond  the  line  of  the  plaintiff  in 
attat,  but,  upon  the  contrarj,  an  expresB 
agreement  that  the  initial  carrier  should 
not  be  liable  for  "a  Ioib  or  damage  not 
occurring  on  ita  own  portion  of  the  route." 
Such  a  provision  is  not  a  contract  for 
exemption  from  a  earrier'a  liability  aa  eush, 
but  a  proviiion  making  plain  that  it  did 
not  asaiuiie  the  obligation  of  a  carrier  be- 
yond ita  own  line,  and  tbat  each  aueceed- 
Ing  eaniar  in  the  route  waa  but  the  agent 
«f  the  shipper  for  a  continuance  of  the 
tranaportation.  It  ia  therefore  obvioua  that 
at  tba  common  law  an  initial  carrier  under 
anch  a  state  of  facte  would  not  be  liable 
for  a  loes  through  the  fault  of  a  connecting 
earrier  to  whom  it  bad,  in  due  eourte,  safely 
delivered  the  goods  for  further  traasporta- 
tion.  OgdensbuTg  &  L.  C.  R.  Co.  v.  Fra.tt, 
BZ  Wall.  123,  22  L.  ed.  S27;  Myrick  v.  Mich- 
igan C.  R.  Co.  107  U.  S.  102,  27  L.  ed.  325, 
1  Sup.  Ct  Rep.  426;  Southern  P.  E.  Co.  *. 
Interstate  Commerce  Commisiion,  200  U. 
8.  630,  6E4,  60  L,  ed.  6S5,  GS3,  EB  Sup.  Ct 
Bep.  330.  Liability  is  confessedly  depend- 
-ent  upon  the  proTision  of  the  act  of  Con- 
gress regulating  commerce  between  the 
•tates,  known  as  the  Carmack  amendment 
«f  June  26,  1B06  (34  Stat  at  L.  6S4,  6B5, 
«hap.  3691,  U.  S.  Comp.  Stat  Supp.  1809, 
pp.  114S,  1106).  The  20th  section  of  the  act 
<a  February  4,  1887  (24  Stat  at  L.  37S, 
chap.  104,  U.  S.  Comp.  Stat  1601,  p.  3164), 
aa  changed  by  the  Carmack  amendment 
reads  as   followi: 

"That  any  common  carrier,  railroad,  or 
tranaportaUou  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  n 
receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  bolder  thereof  for 
Any  loas,  damage,  or  injury  to  such  prop- 
erty, caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  Buch  common 
carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed. 
Provided,  that  nothing  in  this  section  shall 
deprive  any  bolder  of  such  receipt  or  bill 
«  af  lading  of  any  remedy  or  right  of  action 
S  whiidi  he  has  under  existing  law. 
"  "Tluit  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  re- 
wtfpt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad. 


damage,    or    injury    shall    have 


been  •uatained,  the  amoimt  of  anoh  Iom^ 
damage,  or  injury  aa  it  may  be  required 
to  pay  to  the  owners  of  lucb  proper^,  as 
may  be  evidenced  by  any  receipt,  judg^ 
ment  or  tranacript  thereof." 

The  power  of  Congress  to  enact  this  1^ 
islation  has  been  denied,  first  because  it 
is  said  to  deprive  the  earrier  and  the  ship- 
per of  their  common-law  power  to  make  a 
just  and  reasonable  contract  in  respect  to 
goods  to  be  carried  to  points  beyond  the  liiM 
of  the  interstate  carrier;  and,  second,  that 
in  casting  liability  upon  the  initial  car- 
rier for  loss  or  dama^  upon  the  line  of  a 
connecting  carrier,  the  former  is  deprived 
of  its  property  without  due  process  of  law. 

The  indisputable  effect  of  the  Carmack 
amendment  is  to  hold  the  Initial  carrier 
engaged  in  interstate  conunerce  and  "re- 
ceiving property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another 
state"  as  having  contracted  for  through  car- 
riage to  the  point  of  destination,  using  the 
lines  of  oounecting  carriers   as  ita  agenta. 

Independently  of  the  Carmack  amend- 
ment the  earrier,  when  tendered  property 
for  such  transportation,  might  elect  to  con- 
tract to  carry  to  destination,  in  which  cass 
it  necessarily  agreed  to  do  so  through  the 
agency  of  other  and  independent  carrier* 
in  the  line;  m:,  it  might  elect  to  carry 
safely  over  its  own  lines  only,  and  then 
deliver  to  the  next  carrier,  who  would  tben 
become  the  agent  of  the  shipper.  In  the 
first  case  the  receiving  carrier's  liability  as 
carrier  extends  over  the  whole  route,  for, 
on  obvious  grounds,  the  principal  is  liable 
for  the  acts  of  its  agent  In  the  other  ease 
its  carrier  liability  ends  at  its  own  termi- 
nal, and  its  further  liability  is  merely  that  ^ 
of  a  forwarder.  Having  this  power  to  make  • 
the  one  or  the*otlier  contract,  the  only  • 
question  which  ha*  occasioned  a  conHiet  in 
the  decided  caaes  was  whether  it,  in  the 
particular  case,  made  the  one  or  the  other. 

The  general  doctrine  accepted  by  thij 
oaurt,  in  the  absence  of  legislation,  is,  that 
a  carrier,  unless  there  be  a  special  contract, 
is  only  bound  to  carry  over  ita  own  line, 
and  then  deliver  to  ■  connecting  carrier. 
That  such  an  initial  carrier  might  contract 
to  carry  over  the  whole  route  was  never 
doubted.  It  ia  equally  indisputable  thnt 
if  it  does  so  contract,  its  common- law  car- 
rier liability  will  extend  over  the  entire 
route.  Ohio  ft  M.  R.  Co.  v.  McCarthy,  96 
U.  S.  268,  266,  24  L.  ed.  603.  606;  Ogdens- 
burg  &  L.  C  B.  Co.  V.  Prat^  supra; 
Northern  P.  R.  Co.  v.  American  Trading 
Co.  165  U.  S.  439,  49  L.  ed.  209,  26  Sup. 
Ct.  Rep.  84;  Muschamp  v.  Lancaster  k  P. 
R.   Co.  8  Mees.  &  W.  421. 

The  English  casei  beginning  with  Uus- 
champ  V.  Lancaater  &  P.  R.  Co.  sppra,  d 
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tided  In  lUl,  down  to  Brirtol  &  E.  R.  Co. 
CoDini,  7  H.  L.  Cu.  194,  hftve  eonaitteiit- 
I7  hald  that  tfa«  mere  raceipt  of  property 
for  traiuporUtion  to  a  point  beToad  the 
Bae  of  the  receiving  euritr,  without  any 
qtuli^ing  agreement,  juatiBed  an  infer- 
enM  of  ui  agreeinent  for  through  tranHpor- 
t»tion,  end  an  aaaumption  of  full  carrier 
liability  by  the  primary  carrier.  The  ml' 
Ing  ii  grounded  upon  conaideraUona  of  pub- 
lie  poliey  and  public  oonrenlenoe,  and 
dasua  the  receipt  of  goods  so  designated 
for  a  point  beyond  the  oarrier  line  a*  a 
holding  out  to  the  public  that  the  carrier 
ha*  made  ita  own  arrangement*  for  the  con- 
tinuance by  a  connecting  carrier  of  the 
transportation  after  the  goods  leave  its 
own  line.  There  are  American  cases  which 
take  the  same  view  of  the  question  of  evl' 
dence  thus  presented.  Some  of  than  are 
Louisville  ft  N.  R.  Co.  t.  Campbell,  7  Heisk. 
257,  Alabama  A.  Q.  S.  R.  Co.  t.  Mt  Vernon 
Co.  U  Ala.  17lt,  4  So.  US;  Central  R.  Co. 
T.  Easeelkus,  91  Oa.  384,  44  Am.  St.  Rep. 
37,  17  8.  E.  S38;  Beard  t.  St  Louis,  A.  t 
T.  H.  R.  Co.  79  Iowa,  631,  44  N.  W.  803; 
Kyle  T.  Laurens  R.  Co.  10  lUch.  L.  382,  70 
Am.  Dec:  231;  Erie  R.  Co.  v.  Wilcox,  84  111. 
S40,  SB  Am.  Rep.  4S1;    East  Tennessee  ± 

-  V.  B.  Co.  T.  Ri^re,  e  Heisk.  143,  19  Am. 

B  Bep.S89. 

»  'Upon  the  other  band,  many  American 
courts  have  repudiated  the  English  rule 
which  holds  the  carrier  to  a  contract  for 
transportation  over  the  whole  route,  in  the 
abaenee  of  a  contract  clearly  otherwise,  and 
have  adopted  the  rule  that  unless  the  car- 
rier specifically  agrees  to  carry  over  tlie 
whole  route,  its  responsibility  as  a  carrier 
ends  with  its  own  line;  and  that,  for  the 
e<niUnuance  of  the  shipment,  its  liability 
is  only  that  of  a  forwarder.  The  conBict 
has  therefore  been  one  as  to  the  evidence 
from  which  a  contract  for  through  car- 
riage to  a  place  beyond  the  line  of  the  re- 
eeiviog  carrier  might  be  inferred. 

In  this  conflicting  condition  of  the  de- 
cisions as  to  the  circumstances  from  which 
an  agreement  for  through  transportation 
of  property  deiignsted  to  a  point  beyond 
the  receiving  earrier'i  tine  might  be  in- 
ferred, Coogress,  by  the  act  here  involve<l; 
has  declared,  in  substance,  that  the  act  of 
receiving  property  for  trnnsportation  to  a 
point  In  another  state,  and  beyond  the  line 
«(  the  receiving  carrier,  shall  impose  on 
such  receiving  carrier  the  obligation  of 
through  transportation,  with  carrier  liabil- 
ity throughout.  But  this  uncertainty  of  the 
nature  and  extent  of  the  liability  of  a  car- 
Tier  receiving  goods  destined  to  a  point  be- 
yond its  own  line  was  not  all  which  might 
well  induce  the  interposition  of  the  regu- 
lating  power   ef   Congress.     Nothing   has 


perhi^  contrIbut«d  mora  to  Urn  wealtk 
and  prosperity  of  the  eonntry  tlian  the  al- 
most universal  practice  of  transportatioa 
oompaniea  to  co-operate  in  n^'i^wg  through 
routes  and  Joint  rates.  Through  this  meth- 
od, a  situation  has  been  brought  about  by 
which,  though  independently  managed,  eo» 
necting  carriers  become  in  effect  one  sys- 
tem. This  practice  baa  its  origin  In  the 
mutual  intereeta  of  such  eompaniee  and  In 
the  necessities  of  an  expanding  eommero& 

In  the  leading  caae  of  Muschamp  v.  Lan- 
caster &  P.  R.  Co.  cited  above,  Lord  Abin-  a 
ger  defended  the  inference  of  a  contract  for  3 
through  carriage  from  the  mere'reeeipt  of' 
a  package  destined  to  a  point  b^ond  the 
line  of  the  receiving  carrier  upon  the  Icoown 
practice  in  his  day  of  suoh  earriera.  Upon 
this  subject,  in  speaking  of  connecting  linM 
of  railway,  he  said:  "Theae  railway  compa- 
nies, though  separate  in  themselves,  are  in 
the  habit,  for  Uieir  own  advantage,  of  malc- 
tng  contracta,  of  which  this  was  one,  to 
oonT^  goods  along  the  whole  line,  to  the 
ultimata  terminus,  each  of  them  being 
agents  of  the  other  to  carry  them  forward, 
and  each  receiving  their  share  of  the  prof- 
it* from  the  laet" 

The  tenth  clauae  of  the  conditions  an- 
nexed to  this  bill  of  lading,  and  shown  else- 
where, affords  a  fair  Illustration  of  the  cu*- 
tomary  methods  of  eonnecting  carriers  te 
co-operate  for  their  mutual  benefit  in  car- 
rying on  transportation  begun  by  one  which 
must  be  continued  by  other  lines  over  which 
the  thing  to  be  transported  must  go.  The 
receiving  carrier  makes  the  rate  and  the 
route,  and  as  the  agent  of  every  such  con- 
necting carrier  executes  a  contract  which 
is  to  bind  each  of  them,  "severally,  but  not 
jointly,"  one  of  the  terms  of  the  agreement 
being  that  each  carrier  shall  be  liable  only 
for  loss  or  damage  occurring  on  ita  own 
line.  Tbrough  this  well  known  and  neces- 
sary practice  of  connecting  caiiers  there 
has  come  about,  without  unity  of  owner- 
ship or  physical  operation,  a  singleness  of 
cliarge  and  a  continuity  of  transportation 
greatly  to  the  advantage  of  the  carrier, 
and   beneficial   to   the  great  and  growing 

mmerce   of  the  country. 

Along  with  this  singleness  of  rate  and 
continuity  of  carriage  there  grew  up  the 
practice  by  receiving  carriers,  illustrated  In 
this  case,  of  refusing  to  make  a  specifle 
agreement  to  transport  to  points  beyond 
its  own  line,  whereby  the  connecting  car- 
for  the  purpose  of  carriage,  would  be- 
I  the  agent  of  the  primary  carrier. 
The  common  form  of  receipt,  aa  the  court 
may  judicially  know,  is  one  by  which  the 
shipper  is  compelled  to  make  with  each  ^ 
'er  in  the  route  over  which  his  package  g 
must  go  a  separate  agreement  limiting  the  ■ 
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Mirrier  UabHitf  of  weh  separftte  eompui}' 
to  ita  own  part  of  Die  through  TOut«^  Ae 
k  nault  llw  sblpper  could  look  onlj  to  the 
initial  wrrier  for  recompense  for  loss, 
damage,  or  delay  occurring  on  its  part  of 
the  route.  If  such  primary  carrier  nas  able 
to  ahow  a  delivery  to  the  rails  of  the  next 
■ucceeding  carrier,  although  the  packages 
might  and  uiually  did  continue  the  jouriiuy 
in  tlie  same  car  in  which  they  had  beeo 
originally  loaded,  the  shipper  must  (ail  iu 
his  suit.  He  might,  it  is  true,  then  bring 
his  action  against  Ue  carrier  so  shown  to 
have  next  received  the  shipment.  But  here, 
in  turn,  he  might  be  met  by  proof  of  safe 
delivery  to  a  third  separate  carrier.  In 
short,  as  the  shipper  was  not  himself  lo 
poBseBaion  of  the  information  as  to  when 
and  where  bis  property  bad  been  lost  or 
damaged,  and  had  no  access  to  the  recorila 
of  the  connecting  carriers  who,  in  turn,  bad 
participated  in  some  part  of  the  transporta- 
tion, h«  was  compelled  In  many  Instances 
to  make  such  settlement  as  should  be  pro- 

Thii  burdensome  situaUon  of  the  ship- 
ping public  in  reference  to  interstate  ship- 
ments over  routes  Including  separate  Hues 
of  carriers  was  the  matter  which  Congress 
undertook  to  regulate.  Thus,  when  this 
Carmtck  amendment  was  reported  by  a 
conference  committee^  Judge  William  Rich- 
ardson, a  congressman  from  Alabama, 
speaking  for  the  committee  of  the  matter 
which  it  was  sought  to  remedy,  among 
other  things,  said; 

"One  of  the  great  complaints  of  the  rail- 
roads has  been — and,  I  think,  a  reasonable, 
just,  and  fair  complaint — that  wlien  a  man 
made  a  shipment,  say,  from  Washington, 
for  instance,  to  San  Francisco,  California, 
and  his  shipment  was  lost  in  some  way,  the 
citizen  had  to  go  thousands  of  miles,  prob- 
ably, to  institute  his  suit.  The  result  was 
that  he  had  to  settle  his  damages  at  what 
be  could  get  What  have  we  done  I  We 
9  have  made  the  initial  carrier,  the  carrier 
?  that  takes  and  receives  the  shipment,*  re- 
sponsible for  the  loss  of  the  article  in  the 
way  of  damages.  We  save  the  shipper  from 
going  to  California  or  some  distant  place 
to  institute  his  suit  Whyt  The  reasons 
inducing  us  to  do  that  were  that  the  initial 
carrier  has  a  tli rough-route  connection  witli 
the  secondary  carrier,  on  whose  route  the 
loss  occurred,  and  a  settlement  between 
them  will  be  an  easy  matter,  while  the 
shipper  would  he  at  heavy  expense  in  the 
institution  of  a  suit  If  a  judgment  is  ob- 
tained against  the  initial  carrier,  no  doubt 
•lists  but  that  the  secondary  carrier  would 
pay  it  at  once.  Why  I  Because  the  ar- 
rangement, the  concert,  the  co-operation,  the 
through    route    courtesies     between    them. 


woud  be  broken  up  If  prompt  p^mant  were 
not  made.  We  have  done  that  in  confer- 
enca."     (40  Cong.  Bee  Ft   10,  p.  SSSO.) 

It  must  be  conceded  that  the  effect  of  the 
act  in  respect  of  carriers  receiving  padcagss 
in  one  si^te  for  a  point  in  another,  and 
beyond  its  own  lines,  is  to  deny  to  such  an 
initial  carrier  the  former  right  to  make  a 
contract  limiting  liability  to  its  own  line. 
This,  it  is  said,  is  a  denial  of  the  liberty 
of  contract  secured  by  the  Sth  Amendment 
to  the  Constitution.  To  support  this,  coun- 
sel cited  such  cases  as  Allgeyer  v.  Louisiana, 
100  U.  S.  S89,  41  L.  ed.  83G,  17  Sup.  Ct 
Bep.  427  i  Lochner  v.  New  York,  IBS  U.  S. 
4S,  49  L.  ed.  937,  26  Sup.  Ct  Kep.  G39,  3 
A.  &  E.  Ann.  Cas.  1133;  and  Adair  v.  United 
StaUa,  208  U.  S.  ISl,  G2  L.  ed.  430,  28 
Sup.  Ct  Rep.  277,  13  A.  &  E.  Ann.  Cas.  701. 

This  power  to  regulate  is  the  right  to  pre- 
scribe the  rules  under  which  such  commerce 
may  be  conducted.  "It  is,"  said  Chief  Jus- 
tice Marshall,  in  Gibbons  v.  Ogden,  9 
Wheat  1,  196,  6  L.  ed.  23.  70,  "the  power 
.  ,  .  vested  in  Congress  as  absolutely  ns 
it  would  be  in  a  single  government  having 
in  its  Constitution  the  same  restrictions 
on  the  exercise  of  the  power  as  are  found 
In  the  Constitution  of  the  United  States." 
It  is  a  power  which  extends  to  the  regulu' 
tion  of  the  appliances  and  machinery  and 
agencies  by  which  such  commerce  is  con- 
ducted, liius,  in  Joimson  v.  Southern  F, 
Co.  ISO  U.  S.  I,  40  L.  ed.  363,  25  Sup.  Ct  S 
Bep.  1S6,  an  act  prescribing  aatety'appli-  ■ 
ances  was  upheld.  And  in  Interstate  Com- 
merce Commission  v.  Illinois  C.  B.  Co.  21S 
U.  &  452,  54  L.  ed.  280,  30  Sup.  Ct  Bep. 
166,  it  was  held  that  the  equipment  of  an 
interstate  railway,  including  cars  used  for 
the  transportation  of  its  own  fuel,  was  suk>- 
ject  to  the  regulation  of  Congress.  In  In- 
terstate Commerce  Commission  r.  Chicago 
&  A.  R.  Co.  21S  U.  S.  479,  S4  L.  ed.  291, 
30  Sup.  Ct.  Rep.  163,  it  was  held  to  ex- 
tend to  the  distribution  of  coal  cars  to  the 
shipper,  so  as  to  prevent  discrimination. 
In  the  Employers'  Liability  Cases  (How- 
ard V.  Illinois  C.  R.  Co.]  207  U.  S.  463,  GZ 
L.  ed.  297,  28  Sup.  Ct  Rep.  141,  power  to 
pass  an  act  which  regulated  the  relation  o( 
master  and  servant,  so  as  to  impose  on  the 
carrier,  while  engaged  in  interstate  com- 
merce, liability  for  the  negligence  of  a  fel- 
low servant,  for  which  at  common  law 
there  was  no  liability,  and  depriving  such 
carrier  of  the  common-law  defense  of  con- 
tributory negligence  save  by  way  o(  reduc- 
tion of  damages,  was  upheld.  In  Addyston 
Pipe  t  Steel  Co.  v.  United  States,  170  V. 
S.  211,  44  L.  ed.  136,  20  Sup.  Ct  Rep.  96, 
and  Northern  Securities  Co.  v.  United 
ed  States,  193  U.  S.  107,  48  L.  ed.  679,  24 
Sup.  Ct.  Bep.  436,  it  was  held  that  tbia 
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power  of  r^uUtion  extended  to  end  em- 
braced contracte  In  restraint  of  tr&de  be- 
tween the  Btates. 

It  U  obvious,  from  the  muty  deeisi 
thie  eonrt,  that  tbere  ie  no  «ucb  thing  aa 
abaoluta  freedom  of  contract  Contracts 
which  eontraveiie  publis  policy  cannot  be 
lawfully  made  at  all;  and  the  power  to 
make  contracta  may  in  all  cases  be  regu- 
lated as  to  form,  eridenee,  and  validity  as 
to  third  persons.  The  power  of  government 
extends  to  tlie  denial  of  liberty  of  oontract 
to  the  extent  of  forbidding  or  regulating 
every  contract  which  ii  reasonably  calcu- 
lated to  injurtouBly  affect  the  public  Inter- 
ests. Undoubtedly  the  United  SUtes  is  a 
government  of  limited  and  delegated  pow- 
ers, but  in  respect  of  those  powers  which 
have  been  expressly  delegated,  tbe  power  to 
regulate  commerce  between  the  states  befog 
one  of  them,  tlie  power  is  ahsoluto,  except 
OS  limited  by  other  proviaiona  of  the  Con- 
^  atitution  Itself. 

e  Having  the  express  power  to  make  rules 
•  for  the*eoadtMt  of  commerce  among  the 
ststos,  the  range  of  congressional  discretion 
as  to  the  reflation  best  adapted  to 
edy  a  practice  found  inefficient  or  hurtful 
Is  a  wide  one.  If  the  regulating 
directly  applicable  to  such  commerce,  not 
obnoxions  to  any  other  provision  of  the 
Constitution,  and  reasonably  adapted  to 
the  purpose  by  reason  of  legitimate  rela- 
tion between  such  commerce  and  the  rule 
provided,  the  question  of  power  is  fore- 
closed. The  teat  of  power,"  said  Mr.  Jus- 
tice White,  speaking  for  this  aourt  in  the 
Employers'  Liability  Cases,  cited  above,  "Is 
Dot  merely  the  matter  regulated,  but  wheth- 
er the  regulation  is  directly  one  of  interstate 
commerce,  or  is  embraced  within  the  grant 
[of  power]  conferred  on  Congress  to  uie  all 
lawful  means  necessary  and  appropriate  to 
the  execution  of  the  power  to  regulate  corn- 
That  a  situation  had  come  about  which 
demanded  regulation  in  the  publio  interest 
was  the  judgment  of  Congress.  The  re- 
quirement that  carriers  who  undertook  to 
engage  in  Interstate  transportation,  and  as 
a  part  of  that  business  held  themselves  out 
M  receiving  packages  destined  to  places  be- 
yimd  their  own  terminal,  should  be  re- 
quired, as  a  eooditton  of  continuing  in  that 
traffic,  to  obligate  themselves  to  carry  to 
"  »  point  of  destination,  using  the  lines  of 


connecting 


!  their  ( 


I  not  beyond  the  scope  of  the  power  of 
regulation.  The  rale  is  adapted  to  secure 
the  righte  of  the  shipper  hir  securing  unity 
of  transportation  with  unity  of  responsi- 
bility. The  regulation  ts  one  which  also  fa- 
eilitate*  the  remedy  of  one  who  sustains  a 
loM^  by  localizing  the  responsible  carrier. 


Neither  does  the  regulation  Impose  an  nn- 
reasonable  burden  upon  the  receiving  car- 
rier. The  methods  in  vogue,  as  the  court 
may  judicially  know,  embraee  not  only  tha 
voluntary  arrangement  ol  through  routes 
and  rates,  but  the  collection  of  the  single 
charge  made  by  the  carrier  at  one  or  the  ^ 
other  end  o(  the  route.  This  involves  fro-  q 
quent  and  prompt  settlement  of  traEBD*hal-* 
aneea.  The  routing  in  a  measure  depends 
upon  the  certainty  and  promptness  of  such 
trofSo  balance  settlements,  and  such  balan- 
ces have  been  regarded  as  debte  of  a  prefer- 
red character  when  there  is  a  receivership. 
Again,  the  business  association  of  such  car- 
riers affords  to  each  facilities  for  locating 
primary  responsibility  as  between  them- 
selvee  which  the  shipper  cannot  have. 
These  well-known  conditions  afford  a  rea- 
sonable security  to  the  receiving  carrier  for 
a  reimbursement  of  a  carrier  liahili'^ 
which  should  fall  upon  one  of  the  connect- 
ing carriers  as  between  themselves. 

But  it  is  said  that  any  security  resulting 
from  a  voluntary  agreement  constituting 
a  through  route  and  rate  is  destroyed  if 
the  receiving  carrier  is  not  at  liberty  to  se- 
lect his  own  agencies  for  a  continuance  of 
the  traniportatlon  beyond  his  own  line. 
This  is  an  objection  which  has  no  applica- 
tion to  the  present  case.  This  action  was 
for  loss  and  damage  arising  from  several 
distinct  shipmenU  to  different  places  be- 
yond the  line  of  the  plaintiff  in  error,  who 
was  the  initial  or  receiving  carrier.  The 
presumption,  from  the  absence  of  anything 
to  the  contrary  in  the  record,  is  that  the 
routing  was  over  connecting  lines  with 
whom  the  plaintiff  In  error  had  theretofors 
made  ite  own  arrangemente  and  rate.  Thia 
record  presente  no  question  as  to  the  right 
of  the  initial  carrier  to  refuse  a  ahipment 
designated  for  a  point  beyond  ita  own  line, 
its  right  to  refuse  to  make  a  through 
route  or  joint  rate  when  such  route  and 
rate  would  involve  the  continuance  of  a 
transportation  over  independent  lines.  We 
therefore  retrain  from  any  eansideration  of 
the  large  question  thus  suggested.  The 
shipmente  involved  in  the  present  case  were 
voluntarily  received  by  an  initial  carrier 
who  undertook  to  escape  carrier's  liability 
beyond  ita  own  line  by  a  provision  limiting 
liability  to  loss  upon  ite  own  line.  This 
was  forbidden  by  the  Carmaek  amendment, 
and  any  stipulation  and  condition  in  the  e 


agencies,   "special   receipt  which  contravenes  the  rule  ? 


question  is  Invalid. 

Reduced  to  the  final  results,  the  Con- 
gress has  said  that  a  receiving  carrier, 
in  spite  of  any  stipulation  to  the  con- 
trary, shall  be  deemed,  when  It  reeetve* 
property  in  one  state,  to  be  transported  to 

point  In  another,  involving  the  use  of  a 
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eonnceting  curler  for  aome  port  of  tlia  vj, 
to  bavo  adopted  aueh  other  c&rrier  ma  its 
■gent,  uid  to  iBcnr  carrier  liability 
throoghoat  the  entire  route,  with  the  right 
to  reimbursement  for  a  Iom  not  due  to  hli 
own  negligence.  The  conditionB  which  ju4 
tifled  tbii  extension  of  carrier  liability  w( 
have  already  adverted  to.  The  rnle  of  the 
common  law  which  treated  a  common  carri- 
er ae  an  insurer  grew  out  of  a  situation 
which  required  that  Icind  of  security  for 
the  protection  of  the  public.  To  quote  the 
quaint  but  expressive  words  of  Lord  Holt, 
jn  Co^s  T.  Bernard,  2  Ld.  Baym.  909, 
when  defending  and  applying  the  doet- 
cine  of  absolute  liability  against  loia 
Aot  due  to  tbe  act  of  God  or  the  public 
■enemy,  "This  rule,"  said  he,  "ia  a  politick 
^etablishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons  the  neees- 
«ify  of  whose  affairs  oblige  them  to  trust 
CheM  sorts  of  persons,  that  they  may  be 
vale  In  their  ways  of  dealing." 

If  it  is  to  be  asnuned  that  tbe  ultimate 
power  exerted  by  Congress  is  that  of  com- 
pelling  co-operation  by  connecting  lines  of 
independent  carriers  for  purposes  of  inter- 
state transportation,  the  power  is  still  not 
beyond  tbe  r^ulating  power  of  Congress, 
since,  without  merging  identity  ot  separate 
lines  or  operation,  it  stops  with  the  re- 
quirement of  oneness  of  charge,  continuity 
of  transportation,  and  primary  liability  ot 
the  receiving  carrier  to  tbe  shipper,  with 
the  right  of  reimbursement  from  the  guiity 
ageiuy  in  the  route.  That  there  is  some 
chance  that  this  right  of  recoupment  may 
not  ba  alwaya  elTective  may  be  conceded 
o  without  invalidating  the  regulation.  Jf  the 
>  power  existed  and  the  regulation  is  adapt- 
ed to  the  purpose  in  view,  tbe  public  advan- 
tage justifies  the  discretion  exercised,  and 
upholds  the  legislation  as  within  the  limit  of 
the  grant  conferred  upon  Congresa.  Touch- 
ing the  range  of  legislative  discretion  of  the 
states  in  respect  to  occupations  or  trades 
which  are  affected  by  a  public  use,  this 
court,  in  Gundling  v.  Chicago,  177  U.  S.  1S3, 
188,  «  L.  ed.  726,  728,  20  Sup.  Ct.  Rep.  633, 
«35,  said: 

"Unless  the  regulations  are  v>  utterly  un- 
ivasonahle  and  extravagant  in  tbeir  nature 
and  purpose  that  the  property  and  personal 
rights  of  the  citizen  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary,  interfered 
with  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  tbe  power 
of  the  state  to  pass,  and  they  form  no  enb- 
jeet  for  Federal  interference.  As  stated  in 
Crowley  v.  Chriatenaen,  137  U.  5.  86,  34  L. 
•d.  820,  11  Sup.  Ct.  Itep.  13:  The  poasea- 
•ion  and  enjoyment  of  all  righta  are  subject 
to  such  reasonable  conditions  as  may  be 
dewed  by  the  governing  authority  of  the 


eountry  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  aonunn- 
ni^y.' " 

But  it  is  said  that  the  act  violates  de 
Sth  Amendment  by  taking  the  property  ot 
the  initial  carrier  to  pay  the  debt  of  an  in- 
dependent connecting  carrier  whose  negli- 
gence may  have  been  the  sole  cause  of  tbe 
loss.  But  this  contention  results  from  a 
surface  reading  of  the  act,  and  misses  the 
true  basis  upon  which  it  rests.  Tlie  liabil- 
ity of  Uie  receiving  ourier  which  reaults  in 
such  a  ease  is  that  of  a  principal  for  the 
negligence  of  his  own  agents. 

In  suhetance  Congress  has  said  to  such 
carriers:  "If  you  receive  articles  fol 
transportation  from  a  point  in  one  state  to 
a  place  in  another,  beyond  your  own  termi- 
nal, yon  must  do  so  under  a  contract  to 
transport  to  the  place  designated.  If  you 
are  obliged  to  uee  the  aervices  of  independ- 
ent carriers  in  the  continuance  of  the  tnuis- 
it,  you  must  use  them  as  your  own  agents, 
and  not  as  agenta  of  the  ahipper."  It  ia  ^ 
therefore  not  the  case  of  msking  one  pay  e 
tbe  debt  of  another.  Tbe  receiving*  carrier  • 
is,  as  principal,  liable  not  only  for  its  own 
negligence,  but  for  that  of  any  agency  it 
may  use,  although,  as  between  themselves, 
the  company  actually  causing  the  loss  may 
be  primarily  liable^ 

In  Seaboard  Air  Line  B.  Ca  v.  Seegera, 
207  U.  S.  73,  78,  62  L.  ed.  lOS,  110,  28  Sup. 
Ct.  Rep.  28,  30,  legislation  1^  the  state  of 
Georgia  imposing  a  penalty  on  common  car- 
riers for  failure  to  adjust  damage  claims 
within  forty  days  was  held  to  neither  deny 
due  process  nor  the  equal  protection  of  tbe 
law.  Speaking  by  Mr.  Justice  Brewer,  the 
court  aaid  of  the  reasonableness  of  the  re- 
quirement and  classiQcation,  that  "the  mat- 
ter to  be  adjusted  is  one  peculiarly  within 
the  knowledge  of  the  carrier.  It  receives 
the  goods  and  baa  them  in  its  custody  un- 
til the  carriage  is  completed.  It  knows 
what  it  received  and  what  it  delivered.  It 
knows  whst  injury  was  done  during  the 
shipment,  and  how  it  was  done.  The  eon- 
signee  may  not  know  what  was  in  fact  de- 
livered at  the  time  of  tbe  shipment,  and 
the  ahipper  may  not  know  what  was  de- 
livered to  the  consignee  at  tbe  close  of  the 
transportation.  The  carrier  can  determine 
the  amount  of  the  loss  more  accurately  and 
promptly  and  with  less  delay  and  expense 
than  anyone  else,  and  for  the  adjustment 
of  loas  or  damage  to  shipments  within  the 
state  forty  days  cannot  be  said  to  be  an 
unreoaonably  short  length  of  time." 

The  concluaion  we  reach  in  respect  to  the 
validity  of  the  amendment  has  the  support 
ime  well-considered  easee.  Among  them 
!ita:  Smeltzer  v.  Bt.  Louis  ft  S.  F.  R. 
Co.  158  Fed.  64B;  Pittsburg,  C.  a  ft  St  L. 
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B.  Ca.  T.  MitoheU    (Ind.)   91  N.  B. 
Louiirille  &  N.  R.  Co.  t.  Scott,  133  Kj. 
1U.  118  a  W.  BB2. 

The  judgment  ineladed  an  ■ttorne;^*'  f^> 
taxed  at  part  of  tha  costs.  The  authority 
for  this  ii  auppowd  to  be  found  in  the  8th 
tectioD  of  the  act  to  regulate  commerce 
of  February  4,  1887  (24  Stat,  at  L.  pp.  379, 
362,  ehap.  104,  U.  3.  Comp.  Stat.  1001,  pp. 
^  3154,  3]5S).  The  section  reads  u  foUovre: 
o  "That  in  ease  an;  conunon  carrier  sub- 
•  jeet  to  the  •provisions  of  this  act  shall  do, 
eauM  to  be  done,  or  peimit  to  be  done,  any 
act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter,  or  thing  in  this  act 
required  to  be  done,  such  common  carrier 
■hall  be  liable  to  the  person  or  persons  In- 
jured thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act,  to- 
gether with  a  reaaonable  counsel  or  attor- 
neys' fee,  to  be  fixed  by  the  court  in  every 
case  of  recovery,  which  attorneys'  fees  shall 
be  taxed  and  collected  as  part  of  the  costs 
in  the  case." 

Bat  that  section  applies  to  eases  where 
the  cause  of  action  ia  the  doing  of  some- 
thing made  unlawful  by  some  provision  of 
tlie  act,  or  the  omission  to  do  something 
required  by  the  act,  and  there  is  a  recovery 
"of  damages  sustained  in  consequence  of 
any  such  violation  of  this  act,"  etc  The 
cause  of  action  in  the  present  ease  is  not 
for  damages  resulting  from  "any  violation 
of  the  prorlsions  of  this  act."  True,  the 
plaintiff  in  error  attempted  by  contract  to 
ftipulate  for  a  limitation  of  liability  to  a 
loM  on  ita  own  line,  and  in  this  action  bas 
defensively  denied  liability  for  a  loss  not 
occurring  on  its  own  line.  But  the  cause 
of  action  was  the  loss  of  the  plaintiff's 
proper^  which  had  been  intrusted  to  it  as 
a  common  carrier,  and  that  loss  is  in  no 
way  traceable  to  the  violation  of  any  pro- 
vision of  the  act  to  regulate  commerce. 
Having  sustained  no  damage  which  was  a 
eonsequence  of  the  violation  of  the  act,  the 
section  has  no  application  to  this  case. 

The  judgment  was  erroneous  to  this  ex- 
tent, and  the  provision  for  an  attorneys' 
fee  is  stricken  out,  and  the  judgment  thus 
modlflsd  la  affirmed. 


(&»  V.  B.  ICS.} 
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ms  ease  Is  governed  by  the  decision  In 


Argued  October  19,  20,  1910.    Decided  fanlK 
ary  3,  1911. 

IN  ERROR  to  the  Ctourt  of  Appeals  of  tho- 
Comm  on  wealth  of  Kentudcy  to  review  » 
judgment  which  affirmed  a  judgment  of- 
the  Eeni7  Circuit  Court  in  that  common- 
wealth, in  favor  of  the  shipper,  in  an  ae-- 
tion  against  an  interstate  carrier  for  ■• 
loss  on  the  line  of  a  connecting  carrier.. 
Affirmed. 

Bee  same  case  below,  133  Ey.  724,  118  Sb 
W.  990. 

Messrs.  diaries  H.  Moorman,  Josepb 
R.  Lamar,  Benjamin  D.  Warfleld,  and 
Henry  L,  Stone  for  plaintiff  In  error. 

Assistant  to  the  Attorney  General  Keoi- 
yon  as  amieut  miria. 

No  counsel  for  defendant  in  error.  _ 

*  Mr.  Justice  LnrlAit  delivered  the  opinion  • 
of  the  court: 

This  case  wss  heard  with  No.  21S,  At- 
lantic Coast  Line  R.  Co,  v.  Riverside  Milla^ 
Just  i)epi.led.  |218  U.  8.  186.  55  Ij.  ed.  — , 
31  Sup.  Ct.  Rep.  IC4.]  Like  that  case  it  pre- 
sents only  the  question  of  the  constitution- 
ality of  the  Carmsek  amendment  of  the  Mi 
to  regulate  commerce. 

The  facts  are  not  substantially  differ* 
ent,  and  the  judgment  of  the  Court  of  Ap- 
peals of  the  Commonwealth  of  Kentucky 
is  affirmed  upon  the  authority  oi  that  caa*. 

Affirmed. 


(Bi  U.  8.  140.1 
KENTUCKY  UNION  COMPAWT,  PUT.  fo 


CoNBimmowAx  Law  (|  1»">— BIr  Po»* 
Facto  Lawb— FoBrsiTiito  Lajtd  Tiixeb. 
1.  The  objection  that  the  retroopeetiTe 
features  of  Ky.  act  of  March  16,  190S, 
arL  3,  forfeiting  land  titles  for  failure  to 
list  and  pay   taxes,  malce  the   law  an   ea 
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poft  faoto  one,  1*  net  Vklid,  where  taeh  leg- 
ieletion,  aa  eonatmed  by  the  highest  court 
of  the  ittto.  impOKs  no  retrospective  penal- 
ties or  puniihment  of  k  crimiiiEil  nature. 

[Ed.  Ifote.— For  othir  cum,  M*  ConitUutlonal 
Law,  Cent.  Dt|.  U  Kl-«l;    Dec.  Dl|.  I  199.*] 
COKBTITDTIOMAL    LiW    (|   284*)— DDB    PBO- 

ctSB  OF  Law  —  Taxation  —  Fobfeitube 

FOB  NoNFATitxHT  —  Notice  ard  Beab- 

IV  a. 

2.  Due  procesH  of  l&tr  in  forfeiting  lands 
t«  the  state  for  failure  to  list  and  pa; 
taxes  for  oertain  speciSed  year*  ia  afTorded 
b7  K7,  act  of  March  J6,  1900,  art.  3,  undar 
which  a  judicial  proceeding  it  provided  bj 
which  the  owner  of  the  title  ma;  have  the 
taxes  aesessed,  and,  upon  payment  thereof, 
the  forfeiture  avoided,  and  such  forfeiture 
la  declared  onlj  after  a  judicial  proceeding 
In  which  the  owner  of  the  title  is  aum- 
moned  and  heard. 

[Ed.  Note.— For  otbsr  casra.  see  Const  I  tut  I  anal 
Law,  CflDt  Dl(.  H  SU-SK:    Dec.  Dig.  1  2S4.*] 

Con STiTUTt ORAL  Law  (|  808*)— D us  Pbo- 

C£BS   OF    Law— FORFBITUEE   FOB    NoNPiT- 

MEMT  OF  Taxes— CoTTiNo  Down  Stat- 


3.  The   forfeiture    to   the   itate   for   the 

benefit  of  actual  occupants  in  adverse  pos- 
•easlon,  which  ie  provided  for  by  Ky.  act 
of  March  16,  1906,  art  3,  in  case  of  the 
failure  of  the  owner  or  claimant  to  list  the 
lands  and  pay  taxes  thereon  for  certain 
specified  years,  is  not  lacking  in  due  process 
01  law  because  the  effect  le  to  cut  down 
the  period  of  limitation  In  which  actions 
may  be  brought  by  the  holdera  of  the  title 
to  recover  against  adverse  claimants. 

[Ed.  Note.— For  other  caaes,  >e«  Con«ltuilonBl 
Law,  Cent.  Die.  I  i^S:    Dec.  Dl|.  |  303. •] 

ConBTiTcnoBAi,  Law  (S  2S4")— Dur  Pbo- 
CEBB  OF  Law — Taxation —  FoHFEiTCBt 
FOB  Benefit  of  AovEBaK  Occupant. 

4.  There  is  no  denial  of  due  process  of  law 
in  the  provisions  of  Ky.  act  of  March  IS, 
1906,  art.  3,  under  which  the  forfeiture  of 
land   titles   to   the  state,   as  the   result   of 

f roper  proceedings  and  after  due  notice  to 
he  owner  of  the  title,  who  ia  in  default  for 
payment  of  taxes,  is  to  inure  to  the  benefit 
of  adverse  claimants  occupying  and  paying 
taxes  upon  the  land,  and  not  in  default. 

[Ed.  Note.— For  other  c&sea.  lee  CDnstltutlonal 
Law,  CeaL  Dtc  ti  ES3-«W;    Deo.  DlR.  I  231. •) 

CouBTB  (|  300*)  —  Fedbbal  QuEsnon  — 
When  Baibed  in  Tius. 

5.  A  Federal  question  first  raised  by  a 
petition  for  rehearing  in  the  highest  state 
court  ie  open  tor  review  in  the  Federal  Su- 
preme Court  on  writ  of  error  to  the  state 
court,  If  that  court  considered  such  ques- 
tion in  denying  the  petition. 

[Ed.  Now— For  other  eai;*.  see  Conrts,  Cent. 
Dig.  I  lOSO:    Dec.  Dig.  i  IH.-J 

OoNSTrrnrioNAL  Law  ((  284*)- DnE  Pao- 

CESB  of   Law— FOBFEITL'BE    FOH    NOBPAT- 

MENT  OF  Taxeb— Judicial  Sale. 

fl.  A  judicial  sale  under  Ky.  act  of  March 
IG,  igoe,  art.  3,  of  lands  forfeited  to  the 
state  for  failure  to  list  and  pay  taxes  for 
certain  specified  years,  is  not  lacking  in 
due  process  of  law  because,  under  such  stat- 
ute, it  is  not  necessary  that  the  petition  for 
forfeiture  ah  all  point  nut  and  describe  the 
parts  of  the  tract  held  by  adverse  claim- 

•For  otliw  caiet  lea  sun*  topic  ft  |  ir 


anta  to  whoae  benefit  the  forfeiture  will 
accrue,  where  it  is  open  to  the  defendant  to 
show  what  parts  of  the  tract  are  subject 
to  Bale,  it  less  than  the  whole  is  to  be  aold. 
[Ed.  Note.— For  other  cases,  le*  Const ItutlODBl 
Law,  Cent.  Die  |l  893-SM:    Dee.  Dl(.  i  SM.*) 

CODRTB  (I  394*)- Scope  of  Review— Qra»- 
TioH  OF  Local  Law. 

7.  The  dismissal  of  the  petition  of  tbe 
owner,  brought  under  Ky.  act  of  March  10, 
1006,  art.  3,  for  tlie  assessment  and  taxation 
of  his  lands  to  escape  the  forfeiture  pro- 
vided by  that  statute,  because  such  peti- 
tion did  not  contain  a  description  of  tha 
land  sufficient  to  identify  it,  involves  no 
Federal  question  which  can  be  reviewed  by 
the  Federal  Supreme  Court  on  writ  of  error 
to  a  state  court,  unless  the  ruling  was  so 
arbitrary  and  baacieas  as  to  amount  to  A 
deprivation  of  due  process  of  law. 

[Bd.  Note.— For  other  caaes,  an  Courts.  Dec. 
Dfj-  1  m.*] 

Constitutional  Law  (S  22fl*)  — Dqual 
PBOiExnioN  or  the  Lawe— Forfbitdbe 

8.  The  provisions  for  the  forfeiture  of 
land  titles  to  the  state  for  failure  to  list 
and  pay  taxes  thereon  for  certain  specified 
years,  made  by  Ky.  act  of  March  IS,  1900, 
art  3,  do  not  deny  the  equal  protection  of 
the  laws  because.  In  the  application  «f  such 
statute.  It  can  only  meet  conditions  auoh 
as  are  embraced  within  the  hw  in  a  part  of 
the  counties  of  the  state. 

[Ed.  Note.— For  other  cases,  aea  Constitutional 
Law.  Cent.  DIE.  I  eSG;    Dec  Dig.  1  129,*] 

CoNSTrrtPiioNAL  Law  (|  220»)  —  Bqtiai. 
PaoTFCTioN  OF  THE  Laws— FoBFxirnEi 
FOB  NoNPATMENT  OF  Taxes. 

9.  Landowners  who  did  not  acquire  their 
title  until  after  the  delinqueudea  had  oe- 
curred  cannot  claim  to  have  been  denied 
the   equal   protection   of   the   laws   by   the 

Siplieation  to  them  of  the  provisions  of 
y.  act  of  March  IS,  J90B,  art.  3,  for  the 
forfeiture  of  euch  landa  to  the  state,  b«- 
cause  of  the  failure  of  the  owners  to  list 
lands  for  taxation  and  pay  tbe  taxes  there* 
on  for  certain  specified  yeara. 

[Bd.  Note.- For  other  caaes.  s«s  Conatltntlonal 
Law.  Cent  DiB.  1  tSS:    Dec.  Di|.  i  219.*] 

States  (|.  6*)— ViaomiA  GaxPACrT— LaifD 

10.  Requiring  upon  notice  and  hearing 
the  listing  of  land  titles  for  taxation  for 
certain  specified  years,  or,  in  default  there- 
of, forfeiting  such  title  to  the  state,  aa  ts 
done  by  Ky.  act  of  March  16,  1900,  art  S, 
does  not,  as  to  titles  under  grants  from 
the  state  of  Virginia,  violate  the  provision! 
of  the  compact  of  1789,  between  the  states 
of  Virginia  and  Kentucky,  for  the  security 
of  private  rights  existing  at  the  time  of 
the  separption  of  the  states,  to  be  deter- 
mined bv  the  then-exisfini  laws  of  Virginia. 

<te,— For  otber  csass^  as*  States,  Oaot 
Dec.  Dtr  I  (.•] 


Argued  October  28  and  31,  1910.    Dedd«d 
January  3,  1911. 
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KENTUCKY  UKION  00.  v.  KKNTDCKI. 


in 


IN  ERROR  to  the  Court  of  Appeab  of 
tho  Btatfl  of  Kentucky  to  review  k  Judg- 
ment which  affirmed  a  judgment  of  the 
Leslie  Circuit  Court,  in  that  state,  forfeit- 
ing certain  land  titles  to  the  state  for  fail- 
ure to  list  and  pay  taxes  thereon  for  cer- 
tain specified  years.  Affirmed.  Also 
IX  ERROR  to  the  Court  of  Appeals  ol  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Letcher  Circuit  Court,  in  that  state,  dia- 
misaing  the  petition  of  a  landowner  for  the 
assessment  and  taxation  of  his  lands  for 
certain  epecifled  years,  to  escape  forfeiture 
to  the  state.    AfErmed.    Also 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Eentuclcy  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Pike 
Circuit  Court,  in  that  state,  forfeiting  cer- 
tain lands  to  the  state  for  failure  to  list 
and  pay  taxes  for  certain  epecifled  years. 
Affirmed. 

See  same  case  below.  No.  22,  12S  Ky. 
BIO,  108  S.  W.  031,  110  8.  W.  308;  No.  47, 
127  Ky.  667,  106  S.  W.  260,  108  8.  W. 
1138;  No.  48,  33  Ey.  L.  Rep.  SOT,  111  S. 
W.  362. 

The  facts  are  stated  in  the  opinion. 

Hessrs.  LovIb  B.  Wehle  and  William 
B.  Dixon  for  plaintiff  in  error  In  No.  22. 

Messrs.  J.  W.  M.  Stewart,  Z.  T.  Tln- 
•on,  James  Breathitt,  James  H.  Jeffries, 
David  W.  Saird,  John  F.  Hager,  John  H. 
Holt   and   Aaron   Eohn   for   defendant   in 

Uessrs.    John    G.    Johnson,    WilllBm 

Jackson  Hendrlcfc,  Eugene  M.  Berard, 
Jamee  H.  Haielripg-,  Samuel  Howland  Hop- 
pin,  and  Hannis  Taylor  for  plaintiff  in  er- 
ror in  Nos.  47  and  4S. 

Heasra.  David  V.  Batrd,  John  F.  Hager, 
J.  W.  M.  Stewart,  James  Breathitt,  Z.  T. 
Vinson,  John  H.  Holt,  J.  H.  Jeffries,  and 
Aaron  Kohn  for  defendant  in  error. 

?    *Ur.  Justice  Day  delivered  the  opinion 
»f  the  court: 

These  are  writs  of  error  to  the  court  of 
appeals  of  the  state  of  Kentuelcy,  and  In- 
volve the  conatitutionality  of  an  act  of  the 
tt^slature  of  the  state,  passed  March  19, 
1906,  entitled,  "An  Act  Relating  to  Revenue 
and  Taxation."  Acts  of  lOOS,  pp.  88-248. 
Article  3  is  brought  in  question  in  these 
caaes.  It  is  set  forth  in  full  in  the  opinion 
of  the  court  of  appeals  of  Kentucky  in  caw 
No.  47.  127  Ey.  667,  lOS  8.  W.  260,  108 
&  W.  1138.    Ito  salient  features  are: 

Section  1  of  the  article  makes  it  the  duty 

of  every  owner  or  elaimant  of  land  to  pay 

the   taxes   which   have   t>een   aasessed,   and 

(B  which   should   have   been    aaiesBed,   against 

2  Urn,  and  tboee  under  whom  he  claims,  as 

■  the  owner  or  claimant*  thereof,  as  of  the 


ISth  day  of  September,  IMl,  1M2,  1>03, 
the  1st  day  of  September,  1904,  and  the  1st 
day  of  September,  1S05,  and  provides  that 
if  the  owner  or  claimant,  or  those  unde* 
whom  he  claima,  have  failed  to  list  the  land, 
or  any  part  thereof,  for  taxation,  as  of  said 
dates,  or  any  of  them,  it  shall  be  bis  duty 
to  have  the  same  assessed  and  listed  for 
taxation  as  is  provided  in  the  act,  as  of 
each  of  said  dates  for  which  the  assessment 
has  been  omitted,  and  to  pay  the  taxes,  in- 
terest, and  penalties  thereon.  It  is  pro* 
vided  that  the  fact  that  the  land  has  been 
listed  for  taxation,  or  the  taxes  paid  there- 
on by  another  claimant,  shall  not  relieve 
against  the  duty  imposed  by  the  act;  and 
if  any  any  such  owner  or  claimant,  or 
those  under  whom  he  claims,  has  failed  to 
list  the  land  for  assessment  and  taxation, 
as  of  any  three  of  said  dates,  or  has  failed 
to  pay  Uie  taxes  charged,  or  which  should 
have  been  charged  against  him,  or  those 
under  whom  he  claims,  as  the  owner  oi 
claimant  thereof  upon  said  dates,  for  any 
three  of  the  years  for  which  said  assesa- 
menta  were  or  should  have  been  made,  said 
owner  and  claimant  and  those  under  whom 
he  claima  are  declared  delinquent;  and  such 
failures,  or  either  of  them,  ahall  be  causa 
tor  forfeiture  and  transfer  to  the  common- 
wealth of  his  said  claim  and  title  thereto, 
in  a  proceeding  to  be  Instituted  for  that 
purpose,  aa  required  in  the  act  But  it 
la  provided  that  the  causa  for  forfeiture 
shall  be  extinguished  if  the  owner  or  claim- 
ant, bis  heirs,  repreaentatives,  or  assigns, 
shall,  within  the  time  and  in  the  manner 
provided  in  the  article,  cause  the  land  to  be 
assessed  for  taxation,  and,  on  or  befora 
March  1,  1SC7,  pay  the  taxes  charged  and 
which  should  have  been  charged  againat 
him,  or  against  those  under  whom  ha 
claims,  as  the  owner  or  claimant  thereof, 
for  each  and  all  of  said  five  years  for 
which  he  or  those  under  whom  he  claims 
are  delinquent,  together  with  the  interest 
and  penalties  provided  by  law  in  the  case 
of  the  redemption  of  land  sold  for  the  ^ 
nonpayment  of  taxes.  ■* 

'Section  Z  provides  for  the  ascertainment* 
of  the  amount  of  taxes  unpaid  and  the  as- 
Bessment  required  by  the  preceding  section 
by  a  proceeding  In  the  county  court  where 
the  land  lies,  upon  the  application  of  the 
owner  or  claimant,  1^  a  petition  filed  in 
the  court  on  or  before  January  1,  1007,  In 
which  the  land  Bought  to  be  charged  shall 
be  described,  so  as  to  be  identiBed,  and 
the  years  for  which  it  was  listed  and  the 
years  for  which  the  taxea  were  not  paid 
shall  be  stated;  in  which  petition  ahall  also 
be  stated  the  grant  under  which  petitioner 
claims,  it  he  derives  title  from  a  grant,  and 
the  instrument  through  or  ths  manner  -in 
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which  tha  titia  devolrcd  upon  htm.  A  heat- 
ing la  prorided  upon  a  day  to  be  llzcd  bj 
the  applicant,  not  leM  than  t«n  nor  more 
than  twenty  days  after  the  filing  of  the  po- 
tition,  after  notice  to  the  county  attorney, 
who  i*  required  to  attend  and  represent  the 
■tate  and  county. 

The  county  court  ia  required  to  decide  up- 
on the  application  in  a  aununary  manner, 
upon  such  eridence  as  may  be  offered,  hav- 
ing regard  to  the  value  of  adjacent  prop- 
erty; to  aicertain  the  amount  of  unpaid 
taxea  which  the  applicant  and  those  under 
whom  be  claims  should  have  paid  for  any 
and  all  of  daid  years,  whether  aaseumenta 
were  originally  made  as  of  said  dates  or 
not  The  court  is  required  to  find  the  pro- 
portion of  the  taxes  due  the  county  and 
stat^  at  the  rates  fixed  by  law  for  such 
years;  and  to  make  a  record  of  its  findings, 
and  certify  the  same  to  the  auditor  of  the 
■tate  and  county  clerk.  Should  the  court 
find  that  the  land  has  been  assessed  against 
■ueh  owner  or  claimant,  or  those  under 
whom  he  claims,  as  of  any  of  said  dates, 
it  shall  accept  such  assessment  as  &  baais 
npOD  which  to  ascertain  the  amount  of  un- 
paid taxes  for  the  year  such  sssessment 
shall  have  been  made. 

Proriiion  ia  made  for  an  appeal  to  the 

elrenit  court  of  the  county;  also  for  the 

payment  of  the  taxes  as  ascertained,  and 

for  compensation  to  the  offleera  whose  serr- 

*  ices   are   required. 

>  *  Section  3  provides  the  method  of  proce- 
dure against  the  owner  or  claimant  by  the 
commonwealth's  attorney,  in  case  such 
owner  or  claimant  fails  to  have  the  land 
assessed,  or  fails  to  pay  the  taxes  charged 
or  which  should  have  been  charged  against 
him,  or  those  under  whom  he  claims,  and 
it  is  made  the  duty  of  the  commonwealth's 
attorney  to  Institute  fn  the  circuit  court 
of  the  county  in  which  the  land  or  any  part 
thereof  lies,  a  proceeding  in  equity  in  the 
ujune  of  the  commonwealth  of  Kentucky,  as 
plaint! IT,  against  the  said  tract  of  land  and 
the  owners  or  claimants  of  said  land,  as  de- 
fendants, naming  them  if  their  names  are 
known  to  him,  and  if  their  names  are  un- 
known to  him,  designating  them  as  the 
unknown  owners  and  claimants  thereof; 
which  proeoeding  is  for  the  purpose  of  de- 
claring the  title  or  claim  of  said  defendants 
forfeited  to  the  commonwealth,  and  for 
selling  the  same.  It  is  provided  that  this 
suit  shall  be  proceeded  with  to  final  judg- 
ment in  all  respects  as  other  equity  causes, 
so  fsr  as  applicable- 
Provision  is  made  for  posting  the  notice 
and  a  copy  of  the  petition  at  the  door  of  the 
•onrthouse. 

Tlie  petition  is  required  to  allege  the  facts 
•onstituUng  the  cause  of  forfeiture  under 


the  prorisions  of  the  article,  and  there  ehall 
be  flbd  with  the  petition  s  copy  of  the 
grant  or  Instrument  upon  which  the  title 
or  claim  sought  to  be  forfeited  is  based; 
and  no  other  title,  claim,  or  possession,  or 
continuity  thereof,  whether  owned  ur 
claimed  by  the  defendant  or  by  others,  is 
to  he  forfeited  or  in  any  manner  affected 
by  the  proceeding.  If  judgment  is  in  fa- 
vor of  forfeiture,  it  is  provided  that  the 
judgment  sliall  operate  as  a  transfer  to 
and  vesting  in  the  commonwealth  of  the 
title  and  claim  of  each  and  all  the  defend- 
ants, and  those  under  whom  they  claim, 
without  execution  of  deed  or  other  inatru- 
nient.  If  the  court  finds  ttie  title  is  not  sub- 
ject to  forfeiture  under  the  provisions  of  the 
article,  it  shall  so  adjudge,  and  dismiss  the 
petition  of  the  plaintiff.  ^ 

It  is  provided  that  judgments  under  the  ^ 
article  shell  be*conclusive  as  against  aD  * 
defendants,  including  infants,  lunatics,  and 
married  women,   and   shall   not  be  subject 
to  certain  provisions  of  the  Code  of  Prao- 

An  appeal  is  provided  to  the  court  of 
appeals  within  thirty  days  after  judgment. 

In  f  4  proviaion  is  made  for  the  purcbaso 
hack  of  the  forfeited  title,  and  upon  tba- 
proper  pleadings  and  hearings  the  court  ia 
authorized  to  ascertain  and  adjudge  th» 
amount  of  unpaid  taxes  charged,  and  that 
ought  to  have  been  charged,  against  the- 
defendant  and  those  under  whom  he  claims, 
as  the  owner  or  claimant  of  said  land,  for 
the  fifty  years  Immediately  preceding  th» 
filing  of  such  counterclaim,  and  if  the  court 
finds  and  adjudges  that  said  defendant  ia. 
the  owner  of  the  title  so  forfeited  to  and 
vested  in  the  commonwealth,  it  shall  enter 
judgment  against  such  defendant  for  a  sant- 
equal  to  the  amount  of  the  unpaid  taxe» 
charged,  and  that  ought  to  have  been 
charged,  against  said  defendant,  and  those- 
under  whom  he  claims  as  the  owner  or 
claimant  of  the  land,  for  said  fifty  years^ 
together  with  interest  at  the  rate  of  IG  per 
centum  per  annum  from  the  time  the  said 
unpaid  taxes  for  said  several  years  were- 
due  and  the  costs  of  the  proceedings,  Includ- 
ing a  reasonable  fee  to  the  common  wealth's- 
attomey.  No  person  ia  to  be  entitled  to- 
purchase  back  from  the  commonwealth  the 
title  so  forfeited  except  such  defendant  ■• 
may,  but  for  such  forfeiture,  establish  la. 
such  proceeding  a  title  thereto  in  himself 
upon  which  he  could  maintain  an  action  of 
ejectment  Upon  payment  of  the  amount  of 
the  judgment  the  court  Is  required  to  en- 
ter a  judgment  retranaf erring  to  such  de- 
fendant the  title  and  claim  to  forfeited  to- 
and  vested  in  the  commonwealth. 

Provision  is  made  for  the  sale  of  the  aali^ 
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titta  and  olafm  to  th«  «Tant  that  tha  judg- 
ment ia  not  patd. 

Tb»  Cth  section  provide!  that  any  own- 

ar  or  claimant  who  inatitiitaa  a  proceeding 

I.  allowed  b7  I  2  of  the  article,  who  does  not, 

*  within    the   time   there    limited,    pay   the 

•  unonnt  aaeertained  aa  charged  or  ebargs- 
abla  against  him  and  those  under  whom 
he  clainiB,  aa  the  owner  or  elaimant  ol 
the  land,  ahaU  not  be  allowed  to  purchaM 
back,  under  the  proceedingi  authorized  by 
I  4  of  the  article. 

Section  6  of  the  article  provides  that  all 
title  and  claim  proceeded  against  under 
the  article,  and  forfeited  to  and  Tested  In 
the  commonwealth,  and  not  purchased  back 
by  the  owner  or  claimant  thereof,  aa  autiior- 
iied  in  $  4,  whether  such  forfeiture  be  for 
past  delinquencies  or  for  future  delinquen- 
eiea,  as  authorized  under  g  10,  is  trans- 
ferred to  and  veated  in  any  p«rson  for  so 
mneh  thereof  as  aneh  pereon,  or  those  un- 
der whom  he  claims,  has  had  the  actual 
adverse  possession  for  Bve  years  next  pre- 
ceding ttke  judgment  of  forfeiture,  under 
claim  or  color  of  title,  derived  from  any 
sonrea  whatsoever,  and  who,  or  those  un- 
d«c  whom  be  claims,  shall  have  paid  taxes 
thereon  for  the  Bve  years  in  which  such 
possession  may  have  been  or  may  be  held; 
and  in  those  in  privity  with  such  person, 
Us  heira,  representatives,  or  assigns,  as  to 
tha  mineral  or  other  interests  or  rights  in 
or  appurtenant  to  such  land. 

Section  T  provides  that  all  title  and  claim 
to  land  transferred  to  and  vested  in  the 
commonwealth,  under  the  provisions  of  this 
article,  and  not  purchased  back  by  the  own- 
er or  claimant,  aa  provided  by  |  4,  and  not 
Tcated  in  the  occupant,  as  provided  in  f  H, 
shall  be  sold  to  the  highest  and  best  bidder 
for  cash  in  hand,  which  sale  shall  be  made 
puTBUant  to  a  judgment  of  the  circuit  court 
in  said  aotlon,  and  shall  be  at  public  auc- 
tion at  the  door  front  of  the  courthouse  up- 
on the  first  day  of  some  regular  term  of  the 
eircnit  or  county  court,  after  notice  of  sale 
shall  have  been  advertised  in  the  manner  re- 
quired 1^  law  in  the  esse  of  the  sales  of 
land  under  execution.  The  commisiioner 
shall  report  the  sale  to  the  oourt  for  its 
eonfirmation,  and,  when  confirmed,  the  court 
shall  order  the  commissioner  to  make  a  deed 
to  the  purchaser,  which  deed  shall  operate 
«  to  transfer  to  the  purchaser  such  title  and 
■  claim  to  the  land'so  forfeited  to  and  vested 
In  the  eommonwealth  as  remains  in  it  aft- 
er the  operation  of  |  6  of  the  article. 

The  money  realized  from  the  sale  is  to  be 
distributed  for  the  payment  of  costs  in 
eluding  tlie  commissioner's  and  attorneys' 
fee;  second,  to  the  eount/  and  state  the  pro- 
portion to  which  each  may  be  entitled,  to- 
gether with  Interest  and  penalty,  aa  in  this 


article  prorided;  tUrd,  tlw  nmalndsr  to  ba 
paid  over  to  the  former  owner  or  cWmant 
or  his  personal  representative  or  aasigns. 

Section  B  providea  that  no  action  to  en- 
force a  forfeiture,  aa  authorized  and  pro- 
vided in  the  article,  shall  be  inatitutad  after 
the  expiration  of  five  years  from  tlie  ac- 
crual of  the  right  thereto. 

Section  9  providea  that  no  owner  or 
claimant  of  any  land  in  the  commonwealth 
shall  be  allowed  to  prevent  the  operation 
of  the  article  by  the  payment,  after  January 
I,  IBOS,  of  any  amount  leaa  than  the  whole 
of  the  unpaid  taxes,  interest,  and  penalties 
provided  by  law,  that  were  charged  and 
that  should  have  been  charged  against  said 
owner  or  claimant  of  said  land  and  thoae 
under  whom  he  claims,  as  of  each  and  all 
of  said  five  dates  first  mentioned  in  g  1 
of  the  article;  and  where  aueh  payment  is 
made  after  the  paaaage  of  the  act,  it  {• 
provided  that  the  amount  to  be  paid  shall 
be  aaeertained  and  payment  made  as  in  tha 
article  provided. 

Section  10  providea  that  when,  for  any 
five  successive  years  after  the  Ist  day  of 
August,  1S06,  any  owner  or  claimant  of  or 
to  any  land  in  the  commonwealth  shall  fall 
to  list  the  same  for  taxation  and  cause  him- 
self to  be  charged  with  the  taxes  property 
chargeable  thereon,  or  fail  to  pay  the  aam^ 
aa  provided  by  law,  then  such  failure  shall 
be  cause  for  the  forfeiture  of  his  title  and 
claim  thereto,  and  the  transfer  of  the  sama 
to  the  commonwealth  of  Kentucky;  and  it 
is  made  the  duty  of  tiie  commonwealth's 
attorney  to  institute  an  action  in  tha  oir-  - 
cuit  court  of  the  county  wherein  the  land  J 
or  any  part  thereof  lies,  for  the'purpose* 
of  declaring  the  forfeiture,  and  for  the  sale 
of  such  parts  thereof  as,  under  the  pro- 
visions of  the  article,  are  liable  to  sale,  such 
actions  and  proceediuga  to  eonform  to  the 
provieions  of  article  3  aa  far  as  the  same 
may  ba  applicable. 

Case  No.  £2  originated  in  a  petition  filed 
by  the  eommonwealth  of  Kentucky  through 
the  commonwealth's  attorney,  against  the 
Kentucky  Union  Company,  for  the  forfei- 
ture, for  failure  to  list  and  pay  taxes  upon 
some  40,000  acres  of  land  in  Leslie  county, 
Kentucky,  granted  by  letters  patent  of  the 
commonwealth  of  Kentucky,  June  12,  1ST2, 
the  proceedinga  resulting  in  a  judgment  of 
forfeiture,  which  was  affirmed  io  the  court 
of  appeals  of  Kentucky,  1£8  Ky.  610,  108 
S.  W.  931,  110  B.  W.  398. 

Case  No.  47  was  a  petition  brought  by  the 
Eaatem  Kentucky  Coal  Lands  Corporation 
under  article  3,  for  the  assessment  and 
taxation  of  the  tracts  of  land  in  contro- 
versy, consisting  of  large  bodies  of  land 
which  the  Eastern  Kentucky  Coal  Lauds 
Corporation  claimed  to  be  the  owners  of 
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under  pateiita  Imed  nodw  Virginia  var- 
ranta,  principally  antedating  the  year  1786; 
and  while  tlie  pctitiou  noa  dismissed  upon 
the  ground  tliat  the  game  did  not  conform 
to  tlie  requirements  of  the  law,  the  court 
of  appeals  of  Kentucky  found  that  tha  con- 
ititutionality  of  the  act  was  necesaarily  in- 
Tolved,  and  is  an  elaborate  opinion  by  the 
chief  Juitiee  lustained  the  validity  of  the 
law.  127  Ky.  667,  106  8.  W.  280,  108  a 
W.  1138. 

Case  No.  48  waa  a  proceeding  by  the  com- 
monwealth's attorney  in  behalf  of  the  state, 
against  the  Eastern  Kentucky  Coal  Lands 
Corporation  and  others,  for  the  forlsiture 
of  the  lands  described,  for  the  failure  to 
list  the  lands  and  pay  taxes  as  required 
by  article  3  of  the  act  of  Uarch  13,  lOOe, 
which  resulted  in  the  affirmance  of  the  judg- 
ment rendered  in  the  lower  court,  forfeit- 
ing the  title  of  the  Eastern  Kentucky  Coal 
Lands  Corporation  to  lands  held  in  Pike 
u  county,  Kentucky,  under  the  old  Virginia 
7  titles,  and  aggregating  over  300,000  acres; 
and  while  the  case  is  not  aSlctally  reporteii, 
the  opinion  of  the  Kentucky  court  of  ap- 
peak  ia  found  in  33  Ky.  L.  Kep.  857,  111 
B.  W.  362. 

The  conditions  which  led  to  the  passage 
of  artiole  8  of  the  act  of  March,  1006,  are 
elaborately  set  forth  in  the  opinion  of  the 
chief  justice  in  127  Ky.  supra.  They  are 
also  more  briefly  stated  in  a  report  of  the 
commission  appointed  by  the  legislature  of 
Kentucky  to  investigate  and  revise  the  tax- 
ing laws  of  the  state,  upon  whose  recom- 
mendation the  act  in  question  was  passed. 

It  would  too  greatly  lengthen  this  opinion 
to  quote  the  history  of  the  legislation  so 
fully  set  forth  in  the  opinion  of  the  court 
of  appeals.  It  appears  that  the  tracts  in 
question  were  formerly  a  part  of  the  state 
of  Virginia,  and  prior  to  1702,  when  Ken- 
tucky was  admitted  into  the  Union,  the 
state  of  Virginia  had  granted  large  tracts 
of  land  in  that  part  of  the  territory  which 
Is  now  eastern  Kentucky.  These  grants, 
often  conflicting  and  overlapping,  were 
made  for  smalt  sums  and  for  large  tracts, 
the  grants  ranging  from  5,000  acrea  to  500,- 
000  acres.  Similar  grants  were  made  in 
what  is  DOW  the  southwestern  portion  of  the 
state  of  West  Virginia.  The  regions  cov- 
ered were  at  the  time  unsettled  and  the 
lands  of  little  present  value.  They  were 
not  taken  possession  of  by  the  original  pat- 
entees or  those  claiming  under  them,  nor 
were  the  taxes  paid  thereon,  nor,  up  to 
ths  passage  of  the  act  ol  1006,  had  taxes 
in  any  considerable  amount  been  paid  upon 
auch  lands. 

A  number  of  acts  were  passed  by  the  leg- 
islature of  Kentucky,  seeking  to  reach  these 
lands  for  taxation.    Some  of  them  were  held 


unconstitutional,  and  np  to  the  passage  at 
this  act  no  elTcctual  means  has  been  found 
of  subjecting  these  lands  to  the  payment  of 
public  tastes.     Some  of  the  same  lands  were 
afterwards   granted   bj   the   Btat«   of   Ken- 
tucky,   and    very   considerable   portions   of  ^ 
them  have  been  occupied  under  grants  from  » 
that  state,  and  have  been  ■continuously  oo-  • 
cupied    and   cultivated   by   those   claiming 
under  such  grants. 

With  these  lands  thus  covered  by  con- 
Sicting  grants  from  the  state  of  Virginia 
and  the  later  grants  under  the  authority  of 
the  state  of  Kentucky,  and  in  view  of  the 
failure  of  former  legislation  to  require  the 
same  to  be  taxed,  and  the  fact  that  the  old 
grants  were  outstanding  and  afTordiug  no 
revenue  to  the  state,  and  encumbering  tha 
titles  of  the  occupants  of  the  land  and  thoas 
under  whom  they  claimed,  it  was  sought  by 
the  act  of  1006  to  subject  these  lands  to 
taxation,  and  to  forfeit  these  old  titles 
which  had  not  been  effectually  subjected  to 
the  taxing  laws  of  the  state,  and  to  make 
the  forfeited  titles  inure  to  the  beneflt  of 
the  occupying  claimants,  who  had  paid  the 
taxes  thereon  in  tbe  manner  provided  by 
the  law.  Similar  legislation,  as  we  shall 
have  occasion  to  see,  waa  adopted  in  the 
state  of  West  Virginia. 

In  elaborate  arguments  at  the  bar,  and  In 
briefs  covering  msny  pages,  a  moat  severe 
arraignment  is  made  of  the  drastic  charac- 
ter of  this  legislation,  and  its  alleged  nn- 
faimesB  to  tlie  claimants  of  old  titles  un- 
der grants  from  the  state  of  Virginia. 

This  court  is  concerned  only  with  the  con- 
stitutionality of  the  law  in  view  of  ap- 
plicable provisions  of  ttie  Federal  Constitu- 
tion. The  state  is  left  to  choose  its  own 
methods  of  taxation  and  its  form  and  man- 
ner of  enforcing  the  payment  of  the  public 
revenues,  subject,  so  far  as  the  Federal  pow- 
er is  concerned,  to  the  restricting  regula- 
tions of  the  Constitution  of  the  United 
States. 

Passing  questions  which  are  pui«l7  of  a 
state  character,  and  which  were  ruled  up- 
on against  the  contentions  of  the  plaintiffs 
in  error  by  the  court  of  appeals  of  Ken- 
tucky, we  come  to  a  consideration  of  tbe 
questions  of  a  nature  involving  considera- 
tion of  the  Constitution  of  the  Unitad 
States.  ^ 

It  is  flrst  contended  that  the  law  in  qnsa-  >a 
tion  imposes*  penalties  of  a  character  which  • 
could  not  theretofore  have  been  imposed  up- 
on the  owner  of  the  land,  as  a  condition  of 
saving  tbe  title  from  forfeiture  under  tha 
provisions  of  article  3.  The  court  of  b{k 
peala  of  Kentucky  having  Intimated  that 
the  part  of  the  law  requiring  the  p^meut 
of  penalty  and  interest  was  separable  from 
the  other   features   thereof,  upon  tlw  n> 


lofGooglc 


UM. 


KJENTUCKT  DHION  OOl  t.  KEHTUCDCZ. 


in 


kMrlnft  !■  US  K7.  SKMtM,  108  a  W. 
m,  110  B.  W.  38B,  held  In  uuinr  to  tha 
MnUntion  ttuU  the  taxea.  Interest,  and  pen- 
ftltie*  praHded  by  the  act  viiited  upon  the 
dslinquertt  greater  penalties  than  be  was 
■ubjeet  to  prior  to  the  pusage  of  the  act, 
that  the  artiels,  in  ao  far  as  it  required  tha 
payment  of  interest  and  penalties  for  the 
years  covered  b;  the  act,  (•  Inoperative,  and 
the  delinquents  for  tlioae  years  would  tie 
Tequired  to  pay  only  taxes,  vithont  intereat 
or  penal^;  and  that  the  elimination  of  the 
interest  and  penaliea  for  those  years  did 
sot  affect  tha  other  provisions  of  the  ar- 
ticle with  respect  to  those  years  or  years 
fabaequeat  thereto. 

We  must  therefore  take  the  act  as  the 
court  of  appeals  of  Eentuoby  has  construed 
It,  strippMi  of  the  requirement  to  pay  in- 
terest and  penalties  aa  a  condition  of  sav- 
ing the  lands  from  forfeiture. 

It  ia  nevertheless  coutendsd — and  this  is 
the  first  objection  of  a  Federal  nature — 
that  the  law  is  ea  post  facta.  It  is  to  be 
noted  in  this  connection  that  the  law  does 
not  undertake  to  forfeit  the  lands  only  ba- 
eause  of  thinga  done  or  undone  prior  to  tta 
paBSB^,  but  because  of  the  failure  of  the 
elaimant  to  comply  with  the  provisions  of 
the  law;  and  he  is  given  until  the  Ist  of 
January,  1SD7,  in  which  U>  file  a  petiti 
for  the  ascertainment  of  the  taxes  asiei 
able  and  due  upon  bis  title,  and  until 
March  1,  1907,  to  pay  the  back  taxes. 
But  an  e«  pott  faoto  law  and  a  retroactive 
law  are  entirely  different  things. 

Iiaws  of  a  retroactive  nature,  imposing 
tazea  or  providing  remedies  for  their  as- 
meament  and  collection,  and  not  impair- 
iB  ing  vested  rights,  are  not  forbidden  by  the 
•  Federal 'Constitution.  League  v.  Texas,  184 
U.  8,  160,  40  L.  ed.  47S,  22  Sup.  Ct  Hep. 
47S.  This  court  had  occasion  in  a  very 
etvly  case  to  ooosidar  the  meaning  of  an 
«a  post  fa«to  law  as  the  term  is  used  in  the 
Federal  Constitution,  prohibiting  the  states 
from  passing  any  law  of  that  character. 
Calder  v.  Bull,  3  Dall.  386~3B0,  I  L.  ed. 
048-860.  In  that  case  it  held  that  such 
laws,  within  tha  meaning  of  the  Federal 
Constitution,  bad  referenoe  to  criminal 
pnBlshments,  and  dtd  not  include  retrospee- 
tive  laws  of  a  different  character.  That 
ease  has  been  cited  and  followed  in  later 
eases  In  this  court.  See  Ering  v.  Missouri, 
107  U.  B.  £21,  27  li.  ad.  600,  2  Sup.  CL 
Bep.  443;  Orr  v.  Oilman,  183  U.  8.  278, 
286,  40  L.  ed.  190,  200,  22  Sup.  Ct  Rep. 
213. 

In  the  latter  case  a  former  decision  of 
this  court,  in  Carpenter  v.  Pennsylvania, 
17  How.  460,  403,  15  L.  ed.  127,  120,  opin- 
ion by  Mr.  Justice  Campbell,  was  quoted 
with  approvaL  It  was  ttterein  saidi 
81   B.   a— 12. 


IIw  ddwtea  In  the  redaral  aoBV«o4bii 

upon  tha  Constitution  show  thftt  tha  terms 
'ta  poti  footo  laws'  were  understood  In  a 
restricted  eense,  relating  to  oriminal  eaaw 
only,  and  that  the  description  of  Blaek- 
stoTie  of  such  laws  was  referred  to  for 
their  meaning.  S  Madison's  Papers,  1399, 
14S0,  1679. 

"This  signification  was  adopted  in  this 
court  shortly  after  its  organisation,  in 
opinions  carefully  prepared,  and  baa  baea 
repeatedly  announced  since  that  time.  Gai- 
dar V.  Bull,  3  Dall.  388,  1  L.  ed.  848t 
Fletcher  v.  Peek,  8  Cranch,  87,  8  L.  ed. 
102;  Watson  r.  Mareer,  8  Pet  88,  8  L.  ed. 
870;  Charles  River  Bridge  v.  Warren,  11 
Pet  420,  9  L.  ed.  773." 

The  Kentucky  statute,  »»  construed  by 
t^e  court  of  appeals  of  Kentuel?,  imposw 
no  penalty  or  punishment  of  a  criminal  na- 
ture, and  is  not  an  ta  pott  faoto  law  with- 
in the  meaning  of  the  Federal  Constitu- 
tion. 

It  is  next  oontended  that  the  Kentucky 
statute  under  consideration  denies  to  tha 
plaintiffs  in  error  due  process,  of  law,  in 
violation  of  the  14th  Amendment  to  tha 
Constitution. 

This  court  has  bad  frequent  oeeaaitm  to 
comment  upon  the  effeet  of  this  Amend- 
ment in  respect  to  laws  of  the  states  for 
the  levy  and  collection  of  taxes.  A  sum- 
mary procedure  has  been  sustained  where 
the  person  taxed  has  been  allowed  oppor- 
tunity to  be  heard  In  opposition  to  the  en* 
foroement  of  taxes  and  penalties  against 
him.  In  McMillen  v.  Anderson,  S6  U. 
S.  37,  41,  24  I*  ed.  336,  330,  this  court  ^ 
said:  S 

"The  mode  of  assessing*  taxes  in  tha  • 
states  by  the  Federal  government,  and  I7 
all  governments,  is  necessarily  summary, 
that  It  may  be  speedy  and  effeetuaL  By 
Eummaiy  is  not  meant  arbitrary,  or  on* 
equal,  or  illegal.  It  must,  under  our  Cod- 
ptitution,  be  lawfully  done." 

See,  In  this  connection,  Leigh  v.  Orean, 
193  U.  5.  79,  48  L.  ed.  023,  24  Sup.  Ot 
Rep.  SSO;  Ballard  v.  Hunter,  204  U.  B. 
241,  61  L.  ed.  401,  27  Sup.  Ct  Rep.  281, 
snd  eases  therein  cited. 

Summary  proceedings  adapted  to  the  elT- 
oumstances,  and  permitting  the  taxpayer 
to  appear  and  be  heard  at  some  stage  of 
the  proceedings,  have  been  held  to  satisfy 
the  requirements  of  due  process  of  law. 
Securitj  Trust  ft  S.  V.  Co.  v.  Lexington, 
203  U.  S.  S23,  61  L.  ed.  204,  27  Sup.  Ot 
Sep.   87. 

The  stata  of  West  Virginia,  by  Its  Con- 
stitution, in  1872,  Inaugurated  a  system 
of  forfeiture  of  lands  for  nonpayment  of 
taxes  in  some  reepeeta  analogous  to  tha 
one   under   aoneidaratltm  bow.     The   Weat 
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^i:(^iiU  lyatem  wu  before  thia  eonrt  la 
King  T.  Unllini,  ITl  U.  B.  404,  43  I;,  ed. 
U4,  U  Sup.  Ct.  Bep.  025.  In  ttut  mm 
doe  proHxes  of  Uw,  in  connection  irLth  tha 
taxing  ejfltem  of  tbe  state,  wm  giT«n  foil 
MMuideration ;  and  the  Couatitution  of  Wort 
Virginia,  when  read  in  conneetiou  with  the 
■tatutea  of  the  atate,  was  held  to  afford  due 
process  ot  law.  Tlie  Conatitution  of  the 
■Ute  of  1872,  1>J  article  13,  S  6>  i°>^  1* 
the  duty  of  erery  owner  of  land  to  have 
it  entered  on  the  land  books  of  the  eonnty 
in  which  it,  or  a  part  of  it,  la  aitnated, 
and  to  canas  himaeU  to  be  eharged  with 
the  taxea  thereon  and  pay  the  aame;  and 
when,  for  any  five  eucceaaiva  yeara  after 
the  year  1660,  the  owner  of  any  tract  of 
laud  coDtaining  1,000  acrea  or  more  ibonld 
Bot  have  bem  charged  on  anch  booka  with 
the  state  tax  on  said  land,  then,  by  oper- 
S  ation  of  the  Conatitution,  the  land  waa 
•  forfeited  and  the  title  Tested  in  the'atate. 
The  statute  ol  the  state  provided  for  pro- 
ceedings by  the  etunmissioner  of  the  aebool 
fund  to  aubject  forfeited  lands  to  salcg  In 
which  proceeding  the  owner  waa  permitted 
to  intervene  by  petition  and  obtain  a  re- 
demption of  hia  land  from  the  forfeiture 
claimed  by  the  state;  and  alter  a  fall  dls- 
eusiion  of  the  subject  and  Qm  bearings 
of  the  14th  Amendment  of  the  Constitu- 
tion upon  the  statute,  Mr.  Justice  Harlan, 
who  delivered  the  opinion  ot  the  court,  said: 
"For  the  reasons  etated,  we  hold  that 
the  system  established  by  West  Virginia, 
under  which  lands  liable  to  taxation  are 
forfeited  to  tiie  state  by  reason  of  the  own- 
er not  having  them  placed  or  caused  to 
be  placed,  during  five  consecutive  years,  on 
the  proper  land  books  for  taxation,  and 
eauaed  himaelf  to  be  charged  with  the 
taxes  thereon,  and  under  which,  on  petition 
required  to  be  filed  by  the  representative 
of  the  eatate  in  the  proper  circuit  oourt, 
such  lands  are  sold  for  the  benefit  of  the 
school  fund,  with  liberty  to  the  owner,  up; 
on  due  notice  of  the  proceeding,  to  inter- 
vene by  petition  and  secure  a  redemption 
of  his  lands  from  the  forfeiture  declared 
by  paying  tbe  taxes  and  oharges  due  upon 
them,  is  not  inconsistent  with  the  due 
proceaa  of  law  required  hy  the  Constitu- 
tion of  tbe  United  SUtee  or  the  Constitu- 
tion of  the  state." 

In  the  present  ease  the  statute  does  not 
nndertake  to  forfeit  the  lands  for  the  fail- 
ure to  register  them  and  pay  the  tazee  np- 
ra  them  for  the  yeara  atated,  without  a 
Judicial  proceeding  by  whieh  tha  owner 
of  the  title  may  have  the  taxea  assessed, 
and,  upon  payment  thereof,  the  forfeiture 
avoided;  and  the  forfeiture  is  declared  only 
after  a  judicial  [wooeedlng  instituted  t^ 
tbe    eommonwealth's    attorn^,    in    whieh 


there   is   opportunity   for   ft   hearing   aad 
after  which  tha  forfeiture  may  be  declared. 

The  ease  of  King  v.  Unllins,  anpra,  wan 
followed  and  approved  in  this  oourt  in  King 
V.  Wert  Virginia,  Z16  D.  S.  92,  lf4  L  ad. 
3S6,  30  Sup.  Ct.  Rep.  £26,  and  in  Fay  v. 
Crozer,  217  U.  8.  405,  fi4  L.  ed.  837,  W  « 
Sup.  Ct  Rep.  668.  » 

*  It  is,  however,  inaiated  that  altbou^  • 
a  bearing  before  forfeiture  is  provided,  the 
proceedings  are  ao  arbitrary  and  opprwslve 
as  to  deprive  the  owner  of  due  prooese  of 
law,  notwithstanding  there  is  opportunity 
to  appear  and  contest  the  forfeiture^ 

At  bearing  upon  this  alleged  lack  of  dna 
process  in  this  statute,  it  is  oontMided  that 
it  cuta  down  the  period  of  limitation  in 
which  actions  may  be  bron^t  by  the  holder 
of  the  title  to  reeover  against  adverse 
claimanta,  and  this  because  of  the  short 
time  given  in  which  to  take  proeeedlnga 
against  such  elaimanta.  Tb»  argument  la 
that  as  9  0  of  article  3  tranafers  the  for- 
feited title  to  occupying  claimanta  in  ae- 
tual  adverse  poswssion  for  five  yeara  next 
preceding  tbe  Judgment  of  forfeiturm  and 
as  the  statute  of  limitations  for  tlw  re- 
covery of  real  property  in  Kentucky  li 
fifteen  years,  there  were  still  ten  years  In 
whieh  to  have  sued  ma  oocupying  elabn- 
ant  of  five  years'  standing  but  beoanse 
of  tbe  action  required  to  prevent  forfeitora 
under  article  S,  whieh  it  is  contended  un- 
der the  Kentucky  Conatitution  did  not  take 
effect  until  ninety  days  after  the  adjomr^ 
ment  of  the  seeaion  at  which  it  was  paaaed, 
there  was  visited  upon  the  owner  the  neeaa- 
sity  of  terminating  the  adverse  possosska 
ij  an  acticm  brought  within  six  and  oaa 
half  mouths.  But  we  do  not  perceive  in  thia 
indirect  effect  upon  the  statute  of  Umltar 
tions  any  deprivation  of  due  prooesa  of  law. 
The  state  statute  limiting  aotions  between 
individuals  cannot  operate  to  affert  tlw 
right  of  the  state  to  require  the  registrar 
tion  of  the  lands  withheld  from  taiatiow, 
or  prevent  acta  for  tbe  summary  registra- 
tion or  forfeiture  of  such  lands,  wherein, 
as  in  the  case  at  bar,  an  opportunity,  not 
unreasonable  in  character,  la  given  for 
compliance  with  tbe  laws  after  the  aame 
go  into  effect,  and  the  forfeiture  ia  had  up- 
on a  proceeding  in  which  tbe  owner  of  the 
title  is  summoned  and  heard. 

A  time  not  unreasonably  short  for  tte  ^ 
beginning  of  actiona  may  be  Szed  iij  tin  J* 
legislature,  having  in  view* particular  eon-* 
ditiona,   without  violating  the  due  proaaM 
clause.     Terry  v,  Anderaon,  M  U.  8.  tU, 
24  L.  ed.  36S. 

Mueh  is  said  of  the  pnrpoae  of  thia  law 
not  being  that  of  legitimate  taxation,  bnl 
intended  to  and  in  Ha  operation  having  tlw 
practical  effect  of  transferring  the  title  of 
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the  owners  to  others.  Tliis  argument  is 
based  upnn  the  provision  of  the  statute 
vhich  makes  the  title,  when  forfeited  to  Hie 
state,  inure  to  tlie  lieneGt  of  occupants  in 
possession  who  have  paid  the  taxes  as  pro- 
Tided  in  the  act.  This  feature  of  the  lav, 
in  subetauce,  is  in  the  West  Virginia  Con- 
stitution, and  was  referred  to  in  the  opin- 
ion  in  King  t.  Mullins,  supra. 

It  la  not  a  Talid  objection  to  a  law  of 
thii  character  tliai  the  title  forfeited  to 
lb*  state  as  Um  result  of  proper  proeeed- 
inga  and  due  notice  to  the  owner  of  the 
title,  who  is  in  default  for  the  payment  of 
taxes,  may  be  transferred  to  otlierB  occupj- 
ing  and  paying  taxes  upon  the  lands,  and 
not  in  default  That  the  similar  featurr 
of  the  West  Virginia  Conatitution  did  not 
invalidate  the  law  where  opportunity  was 
giTen  for  a  bearing  was  held  in  King  v. 
West  Virginia,  supra,  to  have  been  concluded 
b;  King  v.  UulHns,  supra,  and  the  samt 
doctrine  was  applied  in  Fay  ».  Croier, 
supra.  This  Ttew  msy  have  the  elTect  uf 
■Dbjeeting  the  owner  of  the  title  which  ib 
forfeited  to  proceedings  which  devest  his 
title,  notwithstanding  another  claimant  may 
have  paid  taxes  upon  a  separate  title  in 
the  same  land;  but  this  consideration  doi<s 
not  aS'ect  the  validity  of  the  law.  T!ie 
■tate  may,  so  far  as  the  Federal  Constitu. 
tion  is  concerned,  tax  each  claimant  of 
title  upon  the  same  premises,  and  may,  by 
•  proper  procedure,  devest  the  owner  of 
one  in  default. 

Much  comment  is  made  upon  the  state' 

Ktent  in  tbe  opinion  of  the  learned  chief 

justice    of   Kentucky,    who    spoke    for    the 

eonrt  in  No.  47,  as  to  the  purpose  of  the 

■tat«    to    incidentally    "outlaw"    the   titlen 

^  elaimed  under  the  old  Virginia  grants  for 

IB  the  beneSt  of  occupying  claimants,  but  as 

•  was  held  in  King  v.  Mullins,  and  tbe  sub- 

•squent  caaea  in  this  court,  following  that 

ease,  this  effect  of  a  valid  law  of  the  state 

having   also   for   its   object   the   subjection 

of  the   lands  to  taxation   does   not   iuvali' 

dat«  the  law. 

Nor  do  we  find  valid  objection  to  the 
eonatitationality  of  the  law  Jn  the  conten- 
tion that  the  lands  not  transferred  may  be 
K)1d  without  adequate  description. 

This  contention  seems  to  have  been  made 
In  ease  No.  22  by  objections  to  the  peti- 
tion for  failing  to  disclose  that  parts,  if 
any,  of  the  land,  were  held  by  occupants 
who  had  paid  taxes  for  five  years  preceding, 
and  by  objection  to  the  judgment  as  er- 
roneoua  because  it  did  not  segregate  the 
parta  to  which  the  forfeited  title  would 
innia. 

No  mention  appears  to  have  been  made 
of  the  KeHeral  Constitution  in  this  connec- 
tion  until    petition   for   a   rehearing,   when 


it  was  objected  that  the  statute,  in  pro- 
viding for  the  sale  of  the  forfeited  title, 
furnished  no  means  of  identification  or  de- 
scription of  the  land  to  be  sold,  nor  for  such 
an  ascertainment  of  the  holdinga  of  occupy- 
ing cUumanta  as  would  enable  a  purchaser 
to  Imow  what  was  being  offered  for  sale; 
and  It  waa  urged  that  a  Judleial  sale  In 
pnranane*  of  anch  a  proceeding  would  be 
no  lesa  than  a  sacrifiM  of  the  defendant's 
property,  and  tliat  such  an  order  would  vio- 
late the  due  process  of  law  aeenred  b/  the 
Constitution. 

In  the  opinion  upon  the  petition  for  a  re- 
hearing, the  court  of  appeals  announced 
that  it  found  nothing  in  the  statute  whieh 
deprived  the  owner  of  due  process  of  law 
within  the  meaning  of  the  14th  Amendment. 
The  court  having  thus  considered  the  Fed- 
eral question,  the    objection  is  open  here. 

In  the  original  opinion  concerning  tbia 
objection,  tbe  court  said; 

"So  far  as  disclosed  by  tbe  record,  ther« 
is  no  part  of  the  tract  held  by  occupants. 
But  the  court  judicially  knows,  and  it  was 
admitted  in  argument,  that  practically.  If  o 
not*quite,  all  the  land  described  in  the  pe-  ■ 
tition  is  adversely  held  by  occupants  under 
claim  or  color  title.  The  record  shows 
only  that  the  appellant  is  the  owner  or 
claimant  of  the  title  to  the  tract  of  land, 
which  is  specifically  described  hy  metes  and 
bounds,  courses  and  distances,  and  that  ap- 
pellant has  failed  to  comply  with  the  pro- 
visions of  the  article  with  respect  to  the 
listing  of  it  for  taxes  and  the  payment  of 
taxes  thereon.  The  petition  contains  all  the 
nliegations  necessary  to  show  that  the  ap- 
pellant was  delinquent,  and  its  title  sub- 
ject to  forfeiture,  and  the  demurrer  thereto 
was  therefore  properly  overruled.  Nor  is 
the  judgment  erroneous  on  that  ground. 
Certainly  the  title  to  the  tract  of  land  de- 
>ed  in  the  petition,  and  which  is  ad- 
judged to  be  subject  to  forfeiture  snd  ssle, 
can  be  sold  by  the  same  description,  the  pur- 
chaser taking  that  which,  under  the  arti- 
cle, passes  at  the  sale.  The  doctrine  of 
at  emptor  applies  in  this,  ss  in  other 
proceedings.  And  the  purchaser,  and  not 
the  occupant,  as  argued  by  counsel  for  ap- 
pellant, would  be  required  to  show,  in  ac- 
tions to  recover  under  his  purchase,  that  the 
land  claimed  by  him  was  not  of  the  exclud- 
ed clsss.  The  rule  is  universal  that  where 
seeks  to  recover  under  a  grant  or  deed 
which  does  not  convey  all  the  land  within 
the  boundary  described,  he  must  show  that 
tbe  land  sought  to  be  recovered  is  within 
boundsry,  and  without  the  exclusions.    Halt 

Uartin,  89  Ky.  9,  11  S.  W.  953. 

"The   act    provides   that   the   deed   ahalt 

transfer  to  the  purchaser  the  title  and  claim 

forfeited  and  transferred  to,   and   vest- 
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•d  In,  tht  aanineawMltli,  u  mn^ni  in  it 
tittr  tha  operfttioB  of  |  fl  of  thU  arUcIe, 
and  tihall  CO  raeit*.' 

"rriie  article,  taken  aa  a  vhola,  ekarljr 
■bowB  that  aaeli  was  tha  legialatiTO  inUnt. 
It  ia  not  neoeraaiy  for  the  petition  to  de- 
aeribe  more  than  the  tract  of  land  the 
^  title  to  wUch  ia  sooj^t  to  be  forfeited. 
|B  "After  tlie  Judgment  of  forfeiture  be- 
*  oomea  final,  the'main  purpose  to  be  eou- 
aarved  la  tha  Intereat  of  the  oommomrealth, 
and  oircumatancea  might  arise  or  be  ahown 
to  exist  that  would  anthoriaa  different 
modes  of  executing  it.  We  haya  no 
tancj  in  holding  tliat  It  la  not  neoeaaary 
for  the  judgment  to  aseertaln  and  describe 
Un  parta  of  the  tract  held  bj  oooupanta. 
If,  at  the  hearing  It  ahonld  be  made  mani- 
fest that  the  title  aa  to  certain  parta  only 
of  the  b'act  would  pass  to  the  purehasei 
under  a  aala,  the  statute  would  be  oom- 
plied  with  by  a  sale  of  the  title  covering 
those  parts  alona.  In  any  aveu^  it  is  the 
dut7  of  the  court  to  prescribe  what  parts 
thereof  shall  he  sold,  if  less  than  the  whole 
la  to  be  sold.  Therefore,  the  judgment  ap- 
pealed from,  in  so  far  as  it  authorizes  the 
eonunissioner  to  sell  the  tract  aa  a  whole 
or   in   parcels,   to   suit   tlie   purchaser,   ii 


As  we  eonatnia  this  part  of  the  opinion, 
it  means  that  it  waa  not  nooeaaary  in  the 
petition  for  forfeiture  to  point  out  and  de- 
scribe the  parts  of  the  tract  held  hj  oc- 
cupanta.  But  from  what  ia  said  In  tha 
latter  part  of  the  paragraph  just  quoted 
w«  think  that  it  ia  apparent  that  the  de- 
fendant might  ahow  what  parts  of  the  land 
wars  aubjeot  to  sale,  if  leaa  than  the  whole 
waa  to  be  sold.  That  is,  while  In  the  ab- 
senoa  of  a  showing  In  this  mattar,  a  sale 
In  gtosa  wonld  be  ordered,  it  waa  neverthe- 
less op«n  for  the  defendant  to  show  that 
only  a  part  of  the  tract,  in  viaw  ol  other 
provisions  of  the  etatutc,  would  be  subject 
to  sale.  With  the  opportunity  to  be  thus 
heard,  and  have  a  deBnite  aacertainment  of 
the  parte  to  be  sold,  we  think  the  statute, 
as  construed  by  the  court  of  appeals  of 
Kentucky,  does  not  deprive  the  defendant  of 
due  pTDceas  of  law  in  this  respect. 

It  is  allied  that  there  was  an  offer  to 
pay  tlia  taxes  properly  assessable  againat 
these  lands,  natwithatanding  which  they 
were  declared  forfeited;  hut  an  Inspection 
of  the  record  shows  that  auch  offer  waa 
In  effect  an  offer  of  eompromlse,  not  jna- 

, .  tified  by  the  statute,  and  not  in  aocord  with 

Ij  ita  terms. 

•  *Tbe  denial  of  the  prayer  of  the  petition 
InTolved  In  ease  Ho.  47,  beeauae  the  same 
did  not  contain  a  description  of  tiie  land 
BufBdent  to  identify  it,  which  waa  tha  basis 
of  tlie  deeislon  of  tlie  Kentucky  eonrt  of 


appeals,  preMnts  no  ndval  questioa. 
Whether  tliat  petition  oontained  an  ade- 
quate description  was  a  question  for  the 
state  to  determine  in  the  eonstmction  of 
ita  own  statute.  There  is  nothing  to  ahow 
that  the  ruling  made  upon  that  subject 
was  so  arbitrary  and  baseleas  aa  to  amount 
to  a  deprivation  of  due  process  of  law. 

It  is  next  contended  that  the  statute  do- 
nies  the  equal  protection  of  tile  laws  within 
tha  meaning  of  the  14th  Amendment^  be- 
cause it  does  not  apply  equally  upon  all 
the  lands  in  the  state.  The  fact  that  in 
Its  applieatim  it  can  only  meet  conditions 
such  as  are  embraced  within  the  law  in  a 
part  of  the  countiea  of  the  atata  does  not 
render  It  obnoxious  to  the  14th  Amendment. 
Florida  a  &  P.  K.  Co.  T.  Keynolds,  183  U. 
a  471,  40  L.  ad.  283,  2S  Sup.  Ct  Bap.  17C 

This  eonrt  has  frequently  held  that  the 

atate  may  classify  tha  subjects  of  taxation, 

long  aa   all   persons   similarly   aituated 

I  treated  alike.  Uichigao  C.  R.  Co.  t. 
Powers,  201  U.  S.  24S,  SO  L.  sd.  74^  M 
Sup.  Ct  Rep.  459.  Thie  law  applies  with 
equal  force  to  all  who  are  in  a  condition 
>  eome  within  ita  terma. 

The  fact  that  the  plaintiff  in  error  did 
not  acquire  the  land  until  after  tlia  delln- 
quencica  had  occurred  cannot  prevent  the 
operation  of  the  law  againat  it.  In  aueh 
■  the  doctrine  of  Innocent  purchasers 
not  apply.  CitiECna*  Nat.  Bank  t. 
Kentucky,  817  U.  8.  443,  64  L.  ed.  832,  30 
Sup.  Ct.  Sep.  S32. 

Another  ground  of  objection  under  tha 
Federal  Constitution  is  insisted  upon  in 
the  alleged  violation  of  the  Virg^a  com- 
pact of  1780,  embodied  in  the  Conatitn- 
tion  of  Kentucky,  and  held  by  this  eourt  to 
be  a  binding  contract  between  the  states. 
By  the  7th  section  of  that  eompaet  It  U  pro. 
Tided: 


[Kentucky],  derived  from  tlie*laws  of  Vlr-  • 
gfnia   ^or   to   such   separation,   ahall  re. 
main  valid  and  secure  under  tlie  laws  of 
the  propoaed  state,  and  shall  be  detennlned 
1^  the  lawa  now  existing  in  this  states" 

Bection  8  provides  that  a  neglect  of  anl- 
tivation  or  improvement  of  any  land  with- 
either  the   proposed  state  or  the  eoott. 
monwealth  of  Virginia,   belonging  to  non- 
resident eitinns  of  the  other,  shall  not  sub- 
ject such  nonresidents  to  forfeiture  or  otb- 
er  penaify  within  tiie  term  at  six  yean 
after  the  admlsalon  of  the  said  atata  (Ken- 
tucky) into  the  Federal  Union. 
Section  0  proridea  that  no  grant  of  land 
'  land  warrant  to  be  iaaued  by  the  pro* 
posed  state  ahall  interfere  with  any  war- 
rant theretofore  issued  from  the  land  of- 
fios  of  Virginia,  which  ahall  be  located  on 
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had  witUa  tha  aaU.  dUtrict,  now  li«bU 
thervto,  on  or  bafore  the  let  d*,j  of  Bep- 
tember,  1791. 

Thit  eompMt  Iiu  bean  tlie  mbjeot  of  fre- 
quent eoniideratlon  in  the  eonrta  of  Ken- 
tatlcy,  knd  more  tliMi  once  in  this  court. 

In  the  eue  of  Green  r.  Biddle,  8  Wheat 
1,  S  L.  ed.  S47,  the  effect  of  this  compact 
upon  certain  laws  of  the  itate  of  Kentuolcy 
wa«  eonsidered  and  detertniiied.  The  ease 
wai  tviM  argued,  on  the  first  hearing  tbe 
opinion  being  given  by  Mr.  Justice  Story, 
and  upon  rehearing  tbe  opinion  wsa  given 
by  Mr.  Justice  Washington.  In  that  caM 
it  was  held  that  tbe  seventh  article  of  the 
compact  meant  to  aecurs  all  private  rights 
and  interests  derived  from  the  lam 
of  Virginia  as  they  were  nnder  the  then-ex- 
isting laws  of  the  etate,  and  that  lam  of 
the  state  of  Kentucky  which  nndertook  to 
prevent  the  owner  ol  the  land  from  a  re- 
eovery  thereof,  without  certain  payraenta 
to  the  tenant  in  posieesion,  impaired  the 
obligation  of  the  contract^  and  were  there- 
fore nail  and  void. 

Under  the  Kentucky  statates  the  owner 
eenld  not  recover  his  property  without  pay- 
ing for  improvsmenti  made  by  the  occupy- 
S  Ing  claimant,  and  making  allowances  in 
^  eonDection  therewith,  which  It  was  held  had 
the  effect  of  depriving  the  true  owner  of  the 
proper^  vested  in  him  under  the  laws  'of 
Virginia  at  the  time  the  compact  became 
operative  In  1789.  "He  [the  owner]  is 
more  bound,"  said  Mr.  Justice  Story,  'Hty 
the  laWE  of  Virginia  to  pay  for  improve- 
ments which  he  has  not  anthorized,  which 
he  may  not  want,  or  whidt  he  may  deem 
oselesa,  than  he  Is  to  pay  a  sum  to  a  stran- 
ger for  the  liberty  of  posaeesing  and  using 
hia  own  property,  according  to  the  rights 
and  interests  eecnred  to  him  by  those  laws. 
It  is  no  answer  that  the  acts  of  Kentucky, 
DOW  in  question,  are  regulations  of  the 
remedy,  and  not  of  the  right  to  lands.  If 
those  acts  lo  changed  the  nature  and  ex- 
tent of  existing  remedies  aa  materially  to 
Impair  the  rights  and  interests  of  the  own- 
er, they  ai«  just  as  much  a  violation  of  the 
compact  aa  if  they  directly  overturned  hi« 
rights  and  interests." 

These  eonelusions  were  adhered  to  upon 
a  rehearing;  and  reaffirmed  in  the  opinion 
of  Mr.  Justice  Washington. 

The  Virginia  compact  came  ag^n  before 
this  eonrt  In  the  ease  of  Hawkins  v.  Bar- 
ney, S  Pet.  4S7,  8  L.  ed.  lOO.  In  that  ease 
the  validity  of  a  law  of  Eentneky  which 
nndertook  to  limit  tbe  right  of  bringing 
suits  for  the  recovery  of  lauda  to  m 
yeaia,  instead  of  twenty,  as  was  the  ease 
vnder  the  laws  of  Vir^nia  at  the  time  the 
eoDipact  was  made,  was  sustained.  The 
ease  of  Oreen  v.  Biddle  was  reviewed,  and 


It  was  said  thaV  'Hookiiv  throogh  the 
course  of  legislation  in  Virginia,  there  was 
found  no  principle  or  precedent  to  support 
such  lawBj  the  court  was  induced  to  pass 
upon  them  as  laws  calculated  in  effect  to 
annihilate  the  rights  secured  by  the  eom- 
padf  while  they  avoided  aa  avowed  colli? 
aion  with  ita  literal  meaning.  But  In  all 
their  reasoning  on  the  subject  they  will  be 
found  to  acknowledge  that  whatever  course 
of  legislation  eould  be  sanctioned  by  the 
principles  and  praotice  of  Virginia  would  be 
regarded  aa  an  nnaSected  eompliauea  with  ^ 
the  eompact."  « 

■And    Mr.    Justice   Johnson,   who    spo£a  • 
for  the  court  In  that  case,  said: 

"It  can  scarcely  be  supposed  that  Ken- 
tucky would  have  consented  to  accept  a 
limited  and  crippled  sovereignty;  nor  is  it 
doing  justice  to  Virginia  to  believe  that 
she  would  have  wished  to  reduce  Kentucky 
to  a  state  of  vassalage;  Yet  it  would  be 
difficult,  if  the  literal  and  rigid  construe- 
tion  necessary  to  exclude  her  from  passing 
this  law  wers  to  be  adopted, — it  would  be 
difficult,  I  say,  to  assign  her  a  position  high' 
er  than  that  of  a  dependent  on  Virj^ia. 
Let  the  language  of  the  compact  be  literal- 
ly applied,  and  we  have  the  anomaly  pre- 
sented of  a  sovereign  state  governed  by  the 
laws  of  another  sovereign;  of  one  haU  tha 
territory  of  a  sovereign  state  hopelessly 
and  forever  subjected  to  the  laws  of  another 
state.  Or  a  motley  mnltiform  adminlitra- 
tion  of  laws,  under  which  A  would  be  sub- 
ject to  one  claaa  of  laws,  because  holding 
under  a  Vir^^ia  grant;  while  B,  his  next- 
door  neighbor,  claiming  from  Kentucky, 
would  hardly  be  conscious  of  living  under 


the  s 


e  gove 


And  the  learned  judge  referred  to  the 
language  of  tbe  eighth  article  of  the  eom- 
paet,  recognldng  the  power  of  Kentud^  to 
pass  almilar  law*  to  thoee  which  existed  In 
Virginia,  after  the  period  of  lix  years;  re- 
ferring to  the  laws  of  Viri^nia,  where  one 
who  had  received  a  grant  of  land  had  failed, 
at  first  in  three  and  afterwards  in  five 
years,  to  seat  and  improve  it,  and  was  held 
to  have  abandoned  it  as  lapsed  and  for- 
feited land,  and  aiqrona  might  take  ont  a 
grant  for  it. 

We   think  the  effect  of  these  deddont 
ia  to  declare  that  while  tbe  Vir^^nla  com- 
pact preventa  the  cutting  down  of  the  titles 
aecured  under  the  state  of  Virginia  priw 
to  its  date,  so  aa  to  take  away  subatantial 
rights  incident  to  the  title,  as  was  the  case 
in  Qreen  v.  Biddle,  anpra,  it  did  not  meaa 
to  prevent  the  state,  upon  notice  and  hear-  ^ 
ing,  from  requiiing  Uie  registration  of  land  JJ 
titles  tor  taxation,  or.  In  'default  thereof,  * 
from    forfeiting    such    titles    to    the    state; 
ThMS  laws  do  not  have  the  effect  of  taklaf 
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■waj  k^ttmaf*  rlghta  Mcured  by  the  old 
granta,  but  enable  the  new  Mvereign  t 
forM  t^inat  fueb  lands,  aj  veil  aa  others, 
tho  taxing  laws  of  the  state.  It  waa,  nl 
MttTM,  recognized  that  the  land  would  pau 
under  the  dominion  of  a  new  state,  which 
would  require  rereDuei  for  its  support,  and 
while  the  title  obtained  from  the  state  of 
Virginia  waa  protected,  it  was  not  intended 
that  it  shoitld  be  immune  from  constitution- 
all  laws  having  the  effect  to  subject  such 
lands  to  the  taxing  power  of  the  neW'  sov- 
veignty,  and  to  require  their  owners,  by 
all  proper  methods,  to  contribute  their 
•hare  to  tho  public  burdens  of  the  state. 

Aa  m  have  said,  many  considerations 
are  urged  against  the  policy  and  Juatlca 
of  tbifl  statute  and  other  objections  are 
made  which  depend  solely  upon  the  laws  ot 
the  state  and  their  interpretation  by  the 
courts  of  the  state.  We  are  unable  to  And 
that  right*  secured  by  the  Federal  Consti- 
tution were  denied  by  the  judgments  of  the 
Court  of  Appeals  of  Kentucky. 

The  judgments  in  each  and  all  of  the 
••Ml  are  therefore  afflnned. 


(HI  n.  B.  ue.) 

SPOKANB  4  BRITISH  COLUMBIA  RAIL- 

WAY  COMPANY,  Plff.  in  Err., 

WASHINGTON  A  GREAT  NORTHERN 
RAILWAY  COMPANY,  Washington  Im- 
provement A  Development  Company,  John 
Hughes,  et  aL 


1.  A  breach  of  the  conditions  upon  which 
a  railway  right  of  way  woa  granted  in 
praimti  by  the  act  of  June  4,  1S98  (30 
But.  at  L.  430,  chap.  377),— »{«.,  that  the 
railw^  company  siiall  commence  grading 
within  Biz  months  after  the  approval  of  its 
map  ot  definite  location  or  its  location  ihall 
be  void,  and  that  the  right  therein  granted 
■hall  be  fortoited  unless  the  company  shall 
construct  2S  miles  of  road  within  two  years 
after  the  passage  of  the  act,^^oes  not  ol 
itself  work  a  forfeiture,  but  such  conditions 
being  conditions  subsequent,  there  can  be  no 
lorf^ture  without  some  appropriate  judioial 
or  legislative  action. 

[Bd.  Note.— For  otbcr  eawa.  Me  Public  Landi. 
Cent.  Dig.  li  tm-2eS:    Deo.  DIX-  I  »'i 

Courts  (I  SM*)— Scopi  o»  Rivnw— Quxs- 
Tions  OF  Local  Law. 
i.  Contentions  in  a  snit  between  two 
railway  oompaniea,  each  claiming  the  same 
right  of  wav  through  an  Indian  reserva- 
tion, that  tne  congressional  grant  to  one 
company  was  abandoned  by  the  grantee, 
and  that  the  circum stances  show  an  estop- 
pel to  claim  under  it,  do  not  present  Fed- 
eral questions  which  may  be  reviewed  on  a 


8nbmitl«d    Horcmber   29,    1910.     Dedded 
January  S,  1911. 

IN  ERROR  to  the  Supreme  Court  of  tha 
Btate  of  Waahingtmi  to  review  a  de- 
cree which  reversed  a  decree  of  the  Su- 
perior Court  for  Ferry  County  in  that 
state  oijotning  interference  wiUi  the  use 
of  a  railway  right  of  way.    Affirmed. 

See  same  ease  below,  40  Wash.  280,  9S 
Pae.  64. 

The  facta  are  stated  In  the  opinion. 

Ueasra  William  T.  Becfc,  W.  O. 
Keegln,  and  A.  M.  Craven  for  plaintiff  In 

Mr.  Thomaa  B.  Bemton  for  defoidanto 
in  error.  « 

*Mr.  Justice  Day  delivered  the  opinion  of  * 
tha  court: 

In  this  ease  the  Spokane  &  Britiab 
Columbia  Railway  Company,  plaintiff  in 
r,  began  an  action  In  the  superior  eonrt 
of  the  state  of  Washington  lor  Ferry  coun- 
ty, to  enjoin  the  Washington  ft  Great  North* 
Railway  Company,  the  Washington 
Improvement  k  Development  Company,  and 
others,  from  interfering  with  the  use  of  a 
certain  right  of  way  for  railway  purpose* 
through  the  Colville  Indian  Reaervation  in 
the  state  of  Washington,  which,  it  waa  al- 
leged, belonged  to  the  plaintiff.  The  plain- 
tiff  had  judgment  in  its  favor  in  the  supo- 
oourt.  Upon  proceedings  in  error,  the 
judgment  was  reversed  and  a  judgment  en- 
tered in  favor  of  the  present  defendants  in 
error,  defendants  below.  49  Wash.  280, 
OS  Pao.    64.     To    that    judgment    a   writ 

'  error  was  sued  out  from  this  court. 
The  case  presents  a  conflict  between  the 
right  of  way  of  the  Spokane  A,  British  Co-  k. 
lumbia   Railway   Company*  and   a  right  of  £*' 
way    theretofore    granted    hy    the    United 
State*  to  the  Washington   Improvement  & 
Development  Company,  grantor  of  the  Wash- 
ington ft  Great  Northern  Railway  Company. 
The  case  is  stated  in  the  supreme  court  of 
Washington  aa  followa: 

"By  an  act  of  Congreaa  approved  June 
4,  1S98  |30  Stat  at  L.  430,  chap.  3TT], 
there  was  granted  to  the  appellant  Wash- 
ington Improvement  ft  Development  Com- 
pany, and  to  its  aasis"*!  a  right  of  way  fot 
its  railway,  telegraph,  and  telephone  lines. 
through  the  Colville  Indian  Reservation,  be- 
ginning on  the  Columbia  river  near  the 
mouth    of    the    Sana    Poil    river,    runnings 
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theiMW  noitbeilj  through  MUd  reBerrAtion 
tonrd  tli«  intenuttional  line.  There  wm 
ftlao  gnuited  ground*  adj&caut  for  the  pur- 
poaes  of  atationj,  other  building!,  side 
tradci,  and  switch  tracks.  The  a«t  proTided 
for  the  filing  of  map*  ebowing  the  route 
when  determined  upon,  amid  maps  of  definite 
location  to  be  ^proved  hy  the  Secretary  of 
the  Interior.  These  mapa  were  aubeequently 
Died,  and  were  approred  bj  the  Honorablo 
Secretary  prior  to  November  2T,  1888.  Be- 
fore the  commencement  of  this  action,  the 
Waihington  Improvement  k  IXvelopment 
Company  tranaferred  all  of  ita  righta,  privl- 
legea,  and  immuuitiea  acquired  under  thii 
act  of  CoDgreBB  to  the  appellant  Waahing- 
ton  ft  Qreat  Northern  Bailway  Company. 
Bince  the  filing  and  approval  of  the  mAps  of 
definite  loH^tion,  as  atoreaaJd,  this  respond- 
ent [plaintiff  in  error  here],  acting  under 
authority  of  the  act  of  Congreai  of  Uareh 
3,  1875  [IS  Stat  at  L.  482,  ehap.  Ifi2,  U.  B. 
Cbmp.  But  1901,  p.  1568],  and  the  act  of 
Congrea*  of  March  2,  1369  [30  Stat  at  L. 
990,  chap.  374,  U.  B.  Comp.  SUt  1901,  p. 
1581],  located  a  route  for  ita  railway  over 
practically  the  same  line  indicated  by  the 
maps  iUed  by  the  Washington  Improrement 
ft  Development  Compsjiy,  as  aforesaid,  and 
flled  its  maps  with  the  Secretary  of  the  In- 
terior, who  approved  the  same  on  October 
IT,  1805.  The  act  (rf  June  4,  1S98,  under 
which  appellants  [defendants  in  error  here] 
*•  olaim,  contained  the  following  provision : 
?  •'  "I^vided,  That  when  a  map  showing  any 
portion  of  said  railway  eompany'a  looatad 
line  ia  filed  herein,  as  provided  for,  said 
company  ehall  e<Rnmence  grading  said  locat- 
ed line  within  aix  months  thereafter  or  auch 
location  shall  be  void,  and  aaid  location 
■hall  be  approved  by  the  secretary  of  the 
Interior  in  eectlons  of  twenty-five  mites  be- 
fore the  eonatmction  of  any  such  section 
■hall  be  begun.' 
"Section  S  of  the  statute  reads  as  fol- 

"That  the  right  herein  granted  shall 
be  forfeited  by  said  company  unless  at  least 
twenty-five  miles  of  aaid  railroad  shall  be 
«onstnict«d  through  the  said  reservation 
within  two  yean  after  the  passage  of  this 
act' 

'Neither  the  Washington  Improvement 
ft  Development  Company  nor  ita  ancceaaor, 
the  Washington  ft  Onat  Northern  Railway 
Company,  eommeneed  grading  within  six 
months  after  the  approval  of  ita  maps  of 
definite  location,  nor  did  it  construct 
milea  of  Tallroad,  nor  any,  within  two  years 
kfter  the  paassge  of  the  act  For  these 
reasons  the  reepondoit  claima  that  appel- 
lant's location  of  the  strip  indicated  by  ita 
map  baeaiiM  Toid  and  forfeited,  and  that 
respondent  had  a  right  to  go  upon  the  i 


atrip  of  land,  and  snrvt^  and  locate  Its  lint 
of  railway;  that  having  surveyed  and 
marked  out  its  proposed  line  of  railway 
upon  substantially  this  same  Strip  of  ground 
after  the  expiration  of  two  years,  and  Its 
aaid  maps  of  location  having  been  approved 
by  the  Secretary  of  the  Interior,  respondent 
olalma  tiiat  Its  location  thereupon  is  lega^ 
and  that  appellants  have  no  rights  what- 
ever in  the  premises,  and  ahonld  be  enjoined 
from  in  any  manner  interfering  (which  ap- 
pellanta  were  doing)  with  the  respondenfa 
use  and  occupancy  thereof.* 

From  thia  atatement  it  ie  apparent  that 
the  caae  tnma  upon  Uie  righta  of  the  de- 
fendanta  In  error,  the  Washington  ft  Qreat 
Northern  Railway  Cconpany,  in  the  right 
of  way,  as  the  lueoesaor  of  the  Waahingtoa 
Improvement  ft  Development  Company,  In  ^ 
view  of  the  faets  just  atated.  ^ 

*  The  grant  to  the  Washington  Improve-  ■ 
ment  ft  Development  Company,  to  it  and 
it*  aaaigns,  by  the  act  of  Congress  of  Jnns 
4,  1898  (30  But  at  L.  430,  chap.  S77),  waa 
of  the  right  of  way  for  iU  railway,  tele- 
graph, and  telephone  lino*  in  and  through 
the  Colvilte  Indian  Reaervation  in  the  aUte 
of  Washington,  and  Its  language  la: 

"That  there  ia  hereby  granted  to  the 
Washington  Improvement  ft  Development 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Wash- 
ington, and  to  iU  assigns,  a  right  of  way 
for  its  railway,  tel^^^^  ■"^  telephone 
lines  through  the  Colville  Indian  Reser- 
vation In  the  sUte  of  Washington." 

A  description  of  the  right  of  way  is  In- 
serted, and  in  j  3  of  the  act  it  ts  provided 
that  mapa  of  Qia  route  of  ita  located  lines 
through  the  reaervation  shall  be  filed  in  the 
office  of  the  SeereUry  of  the  Interior,  and 
after  the  filing  of  the  mapa  no  elaira  for  a 
fubsequeut  settlement  and  improvement  np> 
on  the  li^t  of  way  shown  by  said  maps 
shall  be  valid  as  agajnat  aaid  company; 
the  act  then  citea  the  proviao  already  quot- 
ed from  the  opinion  of  the  anpreme  court 
of  Washington,  requiring  the  company  to 
commence  grading  the  located  lines  within 
six  months  "or  auch  location  shall  be  void." 

Section  4  authorized  the  company  to 
enter  upon  the  reaervation  for  the  purpose 
of  surveying  and  locating  the  line. 

Section  0  provided  that  the  right  there- 
in granted  ohotild  be  forfeited  by  said  com- 
pany nnleaa  at  least  26  milee  of  said  rail- 
road shall  be  eoustruoted  through  the  aaid 
reservation  withing  two  years  after  the 
paasage  at  tiia  act 

As  found  by  the  supreme  court  of  Waali- 
ington,  the  grading  waa  not  begun  within 
the  six  months  provided,  nor  were  SS  miles 
of   said  railroad  eomstrueted   through   the 
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^  iiMwrntton  irfthfai  two  jtmn  UUr  tha  pu- 

t-  MgB  of  the  act,  ma  provided  in  J  S. 

•  ,  Bubfloqnently  Uia  mapa  of  loe&tion  of  the 
pUintlff  In  error  vara  approred  b7  tbe  See- 
retaiT  of  tiie  Interior,  and  the  ooutantloii 
ia  on  it*  behalf  that  tbe  righti  of  the  de- 
fendant in  error,  as  aucceasor  of  the  origfiial 
grantee,  had  terminated  becauae  of  tbe  fail- 
ure to  keep  the  eonditions  of  the  granting 
ftcL  On  the  part  of  the  defendant  in  error 
it  ia  contended  that,  inasmuch  ai  the  grant 
iraa  in  prtBtenti,  and  thera  haa  been  no  enb- 
aequent  act  of  Congreis  or  direct  proceed- 
ing in  behalf  of  the  United  Statea  to  for- 
feit the  title  of  the  grantee,  ita  rtghta  are 
nniinpaiTed  and  superior  in  the  conflicting 
right  of  waj  to  thoae  of  tha  plaintiff  In 

The  aaprenw  court  of  Waabington,  re- 
veiwing  the  deciaione  in  thie  court,  waa  of 
opinion  that  the  ri^ta  granted  tn  the  act 
of  Jnns  4,  18B8,  had  not  been  forfeited, 
and  inured  to  the  benefit  of  the  Washing- 
ton  &  Great  Northern  Railway  Company  aa 
aueceaaor  of  the  Waahington  Improvement 
ft  Derelopment  Company. 

Thia  court  haa  had  frequMit  oceaaion  to 
oonaidar  acts  of  thia  character,  and  a  brief 
review  of  ita  decisiona  will,  we  think,  eatab- 
liah  the  rule  to  be  applied.  The  leading 
«aee  ia  Scbulenberg  v.  Harrlman,  81  Wall. 
44,  22  L.  ed.  SSI.  In  that  eaatf  there  waa  an 
act  of  Congreaa  making  a  grant  of  lands, 
eonditioned  that  all  lands  remaining  un- 
aold  after  ten  rears  should  revert  to  the 
United  SUtes.  It  was  there  held  that  not- 
withstanding this  condition,  no  one  could 
take  advantage  of  ita  nonperlormanoe  except 
the  grantor  or  hie  haira,  or  tha  aucceeaora 
of  the  grantor.  If  the  grant  proceeded  from 
an  artificial  peraon,  and  that  unlesa  such 
pereoni  asserted  the  right  to  forfeiture,  the 
title  remained  unimpaired  in  the  grantee; 
and  it  wsa  further  held  that  if  the  grant  be 
a  public  one,  tbe  right  to  forfeiture  must 
be  asserted  by  jndieial  proceedings  author- 
ised by  law,  the  equivalent  of  an  inqueat  of 
(dice  at  common  law,  or  there  must  be  aome 
legislative   aasertion   of  ownership  for   the 

•  breach  of  the  condition.    Tliia  doctrine  waa 
<    approved'in  Qrinnell  v.  Chicago,  R.  I-  £  P. 

R.  Co.  lOS  n.  B.  730,  26  L.  ed.  460;  Van 
Wyck  V.  Knevala,  lOQ  U.  &  360,  27  L.  «d. 
201,  1  Sup.  Ct  Rep.  336;  and  Bt.  Louia  I. 
H.  &  S.  R.  Co.  V.  McGee,  115  U.  B.  409,  29 
L.  ed.  446,  6  Bup.  Ct  Rep.  123. 

In  New  York  Indiana  v.  United  State), 
170  U.  8.  1,  42  L.  ed.  027,  18  BupL  Ct.  Rep. 
531,  thia  court,  after  referring  to  Sehulen- 
berg  V.  Han-lman,  81  Waa  44, 22  L.  ed.  651, 


IX  baa  alwaya  been  bald  that  theae  were 
grants  tn  prtMenti,  although  the  lands  could 
not  be  identified  until  the  map  of  deOnlta 
location  of  the  road  waa  filed,  when  tha 
title  which  waa  prevlooaly  Imperfect  as- 
quired  preolsion  and  became  attached  to 
tha  land.  Tbe  doctrine  of  thia  caae  haa 
been  affirmed  ao  many  times  that  the  qnea- 
tion  fa  no  longer  open  to  argument  here.* 

In  Bybee  v.  Oregon  A  C.  B.  Co.  130  U. 
B.  663,  S6  L.  ed.  SOS,  11  Bnp.  Ct  Rep.  641, 
the  grant  provided  tiiat  not  only  tha  landi 
•hoold  ravert  to  the  United  SUtea  tor  fail- 
ure to  perform  tha  eondiUona,  but  the 
grant  Itaelf  ahould  be  null  and  void  for  non> 
compliance  with  the  oondltiona.  It  waa 
nevertheleaa  held  that  tbe  oonditloni  ware 
subsequent,  and  tha  title  could  not  be  tor- 
feitad  except  upon  proper  proeeedlnga  t^ 
tha  government,  judicial  in  their  character, 
or  an  act  of  Congreai,  eompetent  for  that 
pnrpoae. 

Applying  the  principles  of  those  eaaea  to 
the  grant  in  question,  we  find  that  la  ita 
terma  the  granting  clause  is  olesr  and  dla- 
tinct,  and  oonveys  an  estate  in  prtsasNK. 
There  ia  nothing  In  the  conditiona  IncoB- 
sistent  with  the  vesting  of  the  title,  or 
requiring  thlngt  to  be  done  before  the  title 
can  ba  vested.  Tha  eompany  la  required  to 
commenoe  grading  Ita  located  line  within 
six  montha,  and  the  grant  la  to  be  forfeit- 
ed unleaa  at  least  26  miles  shall  be  con- 
atruetad  within  two  years  after  the  paaaaga 
of  the  aet  Theae  thinga  may  be  done  after 
the  veatlng  of  the  title,  and  do  not  neoeaaari- 
ly  preoede  tha  veating  of  the  aetata. 

Reading  thia  grant  in  the  light  of  the  „ 
former  adjudications  of  thia  court  we  think  ^ 
it  mnat  be  held  that  it  waa*the  intention  • 
of   Congriaa  that  the   grantee  should   per- 
form theae  conditions  after  acquiring  title 
and    taking   poaaeesion,   and  therefore  that 
tbe  conditions  were  aubaequent     Thia  ba- 
ing  true,  there  could  be  no  forfeiture  on 
the  part  of  tha  United  Statea  without  soino 
appropriate  judicial   or   legislative   action, 
which  It  is  not  claimed  was  taken  in  thia 
case.     We  think  the  aupreme  court  of  tho 
state  of  Waahington  was  right  In  Ita  eo^ 
structioti  of  tbe  grant  under  the  dreum- 
ataneea  ahown. 

Tha  contention  that  tbe  grant  was  aban- 
doned by  tbe  grantee,  or  that  the  circuis- 
stancaa  show  aatoppal  to  make  claim  under 
it,  do  not  preaent  questions  reviewable  here^ 
The  state  court  having,  in  our  velw,  proj^ 
erly  decided  the  Federal  question  made, 
upon  which  this  court  alone  eonld  take 
jurisdiction,  its  judgment  must  ba  aillnnad. 
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FORE     RIVER     SmPBOILDINQ     COM- 
PANY, PIfl.  in  Err.. 

SELMA  T.  HAGO. 

OOTJSTS    <!    380«>— JtJBlHDlOTIOW— OOMSID- 

EBina  QcBSTiOM  OH  Owit  Motiok. 

1.  The  Feder&l  Supiema  Court  vill  in- 
ffDirt  whether  it  has  juriadiction  of  the 
writ  o*  error  before  it,  although  eonnael 
in  not  raise  that  question. 

taa.  Note.— For  otbet  cum,  •»  Counm.  Dae. 
Dl«.  I  3»,-] 

COUBTS   (i    385*)— jDBiaDICTIOK    BELOW. 

2.  The  question  whether  n  Federal  elr- 
ouit  court,  in  k  suit  in  which  the  requiait* 
di»erBity  of  ciWienBhip  exiBts,  may  en- 
force a  oauae  of  action  based  on  a  state 
statute  alleged  to  be  penal  in  its  nature, 
doe«  not  involve  the  juriadiction  of  the 
court  as  s  Federal  court,  which  alone  can 
support  a  direct  writ  of  error  from  the 
FMeral  Bupreme  Court,  under  the  act  of 
March  3,  18D1  (26  Stat,  at  L.  82S,  chap. 
B17,  Comp.  Stat  1901,  p.  848),  5  6,  as  a 
esse  in  which  the  jurisdiction  of  the  eir- 
mit  eonrt  was  In  tssne. 

ma.  Note.— For  oUnr  B«Be»,  f  Orarts,  Csnt. 
DK-  H  IDU-IOM:    Dee.  Dls.  I  SS5.M 

INo.    78.] 


Bobmltted    December    16,    1010.      Decided 
Jaouaiy    3,    1011. 

IK  ERROR  to  tbe  Cirenit  Court  of  the 
United  Btates  for  the  District  of  Uassa- 
•husetta  to  review  a  judgment  in  favor  of 
plaintiff  in  a  suit  to  recover  damages  under 
tbe  state  employers'  liability  act.  Dis- 
missed for  want  of  jurisdiction. 

IThe  facts  are  stated  tn  the  opinion. 
Messrs.    Jobn   Lowell   and   Junes   A. 
Lowell  for  plaintiff  in  error. 
Messrs.  Asa  P.  Frencb  and  James  8. 
^  Allen,  Jr.,  for  defendant  In  error. 

•    >Ur.  Justice  Day  delivered  the  opinion 
«f  tbe  oourt: 

Ilis  esse  is  here  upon  a  question  involv- 
ing tbe  jurisdiction  of  the  circuit  court 
«f  the  United  States  for  tha  district  of 
Hassachnaetta  to  entertain  the  action.  It 
was  begun  in  tha  circuit  court  by  Selma  T. 
Eagg,  a  citizen  of  Sweden,  against  the  Tore 
River  Shipbuilding  Company,  a  corpora- 
tion of  the  oommonwealth  of  Massachn- 
aetts.  Tbe  object  of  tbe  suit  was  to  recov- 
er damages  under  the  employers*  liability 
a«t  of  MasSBehusetts  (Revised  Laws,  chap. 
106,  I  73],  and  was  for  the  death,  without 
conscious  suffering,  of  her  husband,  Charles 
A.  Eagg,  an  employee  of  the  defendant  com- 
pany, resulting  from  an  injury  received 
Id  the  defendant's  forge  shop  in  Quincy, 
Uassaehusetta.     The   action   resulted   in 

*7or  otbtr  oa«M  •»•  uma  Mplc  &  )  nuhbbb 


verdict  and  judgment  for  tii*  plaintiff  be- 
low. The  defendant  below  moved  tbe  court 
to  dismiss  the  action  on  the  ground  that 
it  was  without  jurisdiction,  for  the  reason 
that  tha  Uasaacbuaetta  statute  was  of  a 
penal  character,  and  therefore  an  action 
upon  it  could  be  maintained  only  in  tbe 
courts  of  MaMaehuBcttA.  The  case  oomes 
here  upon  oertiQcate  of  the  judge  of  the 
circuit  court,  and  the  question  stated  is 
"whether  or  not  the  statute  under  which 
tbe  plaintiff's  action  was  brought  was  of 
such  a  penal  character  that  tha  circuit 
court  did  not  have  juriBdiction  of  said  ae- 

In  behalf  of  the  defendant  company,  now  ^ 
plaintiff  in  error,  it  ia  contended  that  a  »• 
penal  action  of  this  character  *  can  be  • 
brought  only  In  the  courta  of  Massacha- 
setts,  and  it  is  inaisted  that  such  is  the  rule 
applicable  to  eases  of  this  character  as  be- 
tween separata  and  distinct  Bovereigntiea. 
It  is  argued  that  the  act  under  which  the 
suit  was  brought  is  a  penal  statute,  and  it 
is  Insiatsd  that  the  wrong  done  as  primarily 
an  offense  against  tha  public,  and  the  relief 
•ought  not  of  the  elass  of  actions  remedial 
in  their  nature,  wherein  recovery  is  given 
in  the  form  of  eompenaation  to  the  widow 
or  children  of  the  deceased,  which  aetions 
have  been  sustained  in  the  courts  of  state* 
other  than  those  enacting  the  statute. 

The  question  presented,  therefore,  )■ 
whether,  owing  to  the  eharaeter  of  the 
Massachusetts  act,  tbe  courts  of  another 
sovereignty  will  enforce  its  provisions,  or 
whether  the  sole  remedy  Is  under  the  laws 
of  the  oommonwaaltb  enacting  the  statute 
This  court  talcea  notice  of  its  own  juris- 
diction, and  whether  the  question  is  raised 
by  the  counsel  or  not,  inquires  of  its  own 
motion  whether  there  is  jurisdiction  to  en- 
tertain any  given  ease  before  it.  ManaQeld, 
a  ft  L.  M.  R.  Co.  V.  Swan,  111  U.  S.  379- 
382,  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep.  SIO, 
511. 

In  that  case  Mr.  Justice  Matthews,  who 
apoke  for  the  court,  said: 

"On  every  writ  of  error  or  appeal,  the 
first  and  fundamental  question  is  that  of 
juriBdietioni  first,  of  this  court,  and  then 
of  tbe  court  from  which  the  record  cornea. 
This  question  the  court  is  bound  to  ask 
and  answer  for  itself,  even  when  not  other- 
wise suggested,  and  without  respect  to  tbe 
relation  of  tbe  partiea  to  it." 

We  shall  then  inquire.  Has  this  court 
jurisdiction  to  entertain  thie  attempt  at  a 
direct  review  of  the  circuit  court's  judg- 
ment certified  here  upon  the  question  (tf 
jurisdiction!  By  the  court  of  appeals  act 
of  March  3,  ISOl  (26  Stat,  at  L,  820.  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  649),  a 
writ  of  error  may  be  tsJfen  directly  frogs 
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^  a  circuit  coQrt  to  thia  court  in  certklu 
>•  cases,  among  wbicli  is  "any  caae  in  which 
■  the  jurisdiction  of*ths  court  is  in  iBBue;" 
and  it  ii  further  provided:  "In  such  cases 
the  question  of  jurisdiction  alone  shali  tie 
certified  to  the  Supreme  Court  from  the 
court  below  for  decision."  The  question  then 
If,  Does  this  case  invoWe  a  question  of  ju- 
risdiction reviewable  in  the  manner  sought 
In  thli  case  b;  writ  of  error  to  the  circuit 

The  ooart  has  had  frequent  occaalon  to 
deUnnlns  what  Is  meant  in  the  statute 
providing  for  review  of  cases  in  which  the 
jurisdiction  of  the  court  is  in  issue,  and 
it  has  been  held  that  tlie  statute  means  to 
give  a  rsview,  not  of  the  Jurisdiction  of 
Uie  court  upon  general  grounds  of  law  or 
procedure,  but  of  the  jurisdiction  of  the 
court  as  a  Federal  court. 

A  leading  case  on  this  subject,  and  one 
frequently  cit«d  with  approval  since  its 
decision,  is  Louisville  Trust  Companj  v, 
Enott,  191  U.  8.  226,  48  L.  ed.  159,  24 
Sup.  Ct.  Hep.  119.  In  that  case  a  state 
court  hod  taken  jurisdiction  of  an  action 
in  equity  in  which  a  receiver  was  asked 
for,  and  none  bad  been  appointed  at  the 
time  when  another  suit  was  begun  in  the 
circuit  court  of  the  United  States,  and  a 
receiver  appointed  therein.  Thereafter  the 
state  court  which  had  first  taken  juris- 
diction appointed  a  receiver,  and  upon  its 
direction  that  receiver  intervened  in  the 
Federal  court  and  asked  to  have  the  prop- 
erty turned  over  to  him.  The  circuit  court 
of  the  United  States  maintained  its  own 
jurisdiction,  and  refused  to  give  the  prop- 
erty to  the  state  receiver.  The  case  came 
to  this  court  upon  certificate  of  a  queation 
involving  the  jurisdiction  of  the  circuit 
court  of  the  United  States.  This  court 
dismissed  the  writ  of  error  for  want  of 
jurisdiction,  holding  that  the  question  pre. 
sented  was  one  of  the  equity  jurisdiction 
of  one  court  as  against  the  like  jurisdic- 
tion in  another  court,  and  did  not  present 
a  distinctive  question  as  to  the  jurisdic- 
tion of  the  Federal  court  as  such.  The 
former  cases  were  reviewed,  and  Jlr.  Jus- 
gj  tlee  Harlan,  who  spoke  for  the  court,  said: 
I;  "The  question  of  jurisdiction  which  the 
•  Statute  permits'to  be  certified  to  this  court 
directly  must  be  one  involving  the  juris. 
diction  of  the  circuit  court  as  a  Federal 
court,  and  not  simply  ita  general  authority 
as  a  judicial  tribunal  to  proceed  in  har- 
mony with  established  rules  of  practice 
governing  courts  of  concurrent  jurisdiction 
as  between  each  other." 

See  also,  in  this  connection,  Btiche  v. 
Hunt,  193  U.  S.  623,  48  L.  ed.  774,  24  Sup. 
Ct.  Rep.  647,  in  which  the  same  principle 
Is  announced. 


Applying  the  rule  thus  settled  t«  tha 
cose  under  consideration,  there  was  juris- 
diction in  the  circuit  court  of  the  United 
States  for  the  district  of  Maasachuaetta 
under  the  judiciary  act,  as  the  pIsiutifT 
was  a  citizen  of  Sweden  and  the  defendant, 
shipbuilding  company  a  corporation  of 
Massachusetts.  Thus  having  jurisdiction^ 
it  was  at  liberty  to  decide  all  questiona 
properly  before  It,  including  the  one- 
whether,  under  the  applicable  principle* 
of  law,  a  court  of  another  sovereignty 
would  enforce  a  cause  of  action  based  upon' 
the  Slassachu setts  statute.  But  the  da- 
termination  of  that  question  did  not  In- 
volve the  jurisdiction  of  the  circuit  court 
a«  a  Federal  court.  It  was  a  question  to- 
be  decided  upon  the  application  of  the  same 
principles  as  vrould  apply  had  the  action 
been  brought  in  a  court  of  another  stat* 
or  nation.  Whether  other  sovereignties- 
would  enforce  penal  actions  of  tbe  charae- 
ter  alleged  to  arise  under  the  Massa- 
chusetts statute  was  not  a  question  peculiar 
to  the  Federal  jurisdiction  of  the  court. 
It  was  general  in  its  nature,  and  to  b» 
determined  upon  principles  controlling  io. 
other  courts   as   well  as   those  of   Federal 

Without  enlarging  the  discussion,  and 
applying  principles  thoroughly  settled  in 
this  court,  we  are  of  opinion  that  a  direct 
writ  of  error  will  not  lie  from  the  deter- 
mination of  the  Circuit  Court  of  the  United 
States  to  eiercise  its  jurisdiction  in  th«- 
present  case.  The  writ  of  error  is  thera- 
fore  dismissed  for  want  of  jurisdiction. 

Dismfsted. 

lOi  U.  S.  IM.) 

NOBLE  STATE  BANK,  Plff.  in  Err., 

a  N.  HASKELL,  G.  W.  Bellamy.  J.  P. 
Connors,  J.  A.  Mcnefee,  M.  E.  Traon. 
and   H.   H.   Smock. 

CoNSTITUTioHAi.  Law  (|  129*)— Resbbtki» 
ItiaiiT  TO  .^UE^D  Corporate  CnABTEB — 
Creating  Depositohs'  Gdabanty  Fumd. 
1.  Contract  obligations  under  a  bank'ft 
charter  which  is  subject  to  alteration  or 
repeal  are  not  unconstitutionally  impaired 
by  the  levy  and  collection,  under  a  stat* 
statute,  of  an  assessment  based  upon  aver- 
age daily  deposits,  for  the  purpose  of  cre- 
ating a  depositors'  guaranty  fund  to  se- 
cure the  full  repayment  of  deposits  in  caa* 
it  or  any  other  banic  existing  under  tha 
B'.at«  laws  becomes  insolvent,  unless  sueh 
E-tatute  deprives  the  bank  of  liberty  or 
property  without  due  process  of  law. 

[Ed.  Note.— For  other  cSH^  »•  Constitutional 
L«,w.  Dec,  Dls.  1  US.'l 

Cohshtutional    Ijaw    <|    278*)  — Pouca 
PowEB— Du«   Process  or  Law — Cbkat- 
iBo  Depositobs'  Guabantt  Fdmd. 
2.  Tbe  levy  and  collection,  o    ' 
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statute,  from  averj  b&nle  existing  under  tbe 
■tate  laws,  of  ui  awesBmeut  bused  upon 
aTeriige  daily  depoaits,  for  tbe  purpoae  of 
ereotiDg  a  depoBiton'  guaranty  fund  to 
Hcnre  the  full  repayment  of  deposits  in 
ease  any  such  bank  becomes  insolvent.  Is 
a  Tmlid  exercise  of  the  police  poner,  and 
•annot  be  regarded  as  depriving  a  aotrent 
bank  of  its  liber^  or  property  withont  due 
process  of  law. 

[Ed.  Note.— Par  otber  casM,  m*  Conatltdtlosal 
Law.  Dec  Dl(.  ZTS.*] 

Banks    akd    Bahkino    (t    S*)  — "Pouos 

Foweb"— RaouLaTiHO  Bahkiho. 

3.  Tbe  police  power  ot  a  state  extends 
to  the  regulation  of  tbe  banking  business, 
and  even  to  its  prohibition  except  on  sueb 
conditions  as  tlie  state  may  prescribe. 

[Bd.  Note.— For  otber  cues,  see  Banks  and 
BanklDK,  GcdL  Dig.  1 1:    Dsc.  Dig-  I  I.* 

For  other  deflalllons,  aoa  Wordi  and  Pbraasa, 
*0L  e.  pp.  H14-S4JB1    roL  g,  p.  HM.] 

[NOL  71.] 

A^ued  December  7  and  8,  1910.    Decided 
January  3,  1911. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  ol  Oklahoma  to  review  a  deeraa 
wbioh  affirmed  a  decree  of  tbe  Dlstriet 
Court  of  Logan  County  in  that  state  dls- 
misaing  the  petition  in  a  suit  to  enjoin  tlw 
levy  and  collection  from  a  state  bank  of  an 
assessment  for  the  purpose  of  creating  a 
dapositors*  guaranty  fund.  Affirmed. 
See  aama  ease  below  22  Okla.  48,  07  Faa. 

no. 

Tbe  taeta  are  stated  In  the  opinion. 
Hessrs.  O.  B.  Amea,  J.  B.  Dudley,  D. 
T.  Flynn,  and  T.  G.  Chambers  for  plaintiff 

IfeisTS.  CIwrlM  Wen,  E.  0.  Bplbnan, 
,  BSd  W.  0.  Reerea  for  defendants  In  error. 

o 

•     *Ur.  Jottlee  Holm«s  delivered  the  opin- 
Ira  of  the  court: 

His  Is  a  proceeding  against  the  gor- 
•rnor  of  the  state  of  Oklahoma  and  otber 
officials  who  eonrtltute  the  state  banking 
board,  to  prevent  them  from  levying  and 
collecting  an  assessment  from  the  plaintiff 
HDder  an  act  approved  December  17,  190T. 
Thla  act  creates  the  board,  and  directs  it 
to  levy  upon  every  bank  existing  under  the 
laws  of  the  state  an  asseBsment  of  1  per 
eent  of  the  bank's  average  daily  deposits, 
with  certain  deductions,  for  the  purpose  of 
creating  a  depositors'  gnaran^  fund. 
Tbere  are  provisos  for  keeping  up  the  fund, 
and  by  an  act  passed  March  11,  1909,  since 
the  suit  was  begun,  tbe  assessment  is  to  be 
S  per  cent.  Tbe  purpose  of  the  fnnd  Is 
shown  by  its  name.  It  is  to  secure  the  full 
repayment  of  deposita.  When  a  bank  be- 
comes insolvent  and  goes  Into  the  hands  of 
the  bank  commissioner,  if  its  cash  imme- 
diately available  is  not  enough  to  pay  de- 
positors in  full,  the  banking  board  is  to 


draw  from  the  depotitonP  gnannty  fund 
(and  from  additional  aasessments  if  re- 
quired )  tbe  amount  needed  to  make  np  tha 
deficient.  A  liui  ia  reserved  upon  tba 
assets  of  tbe  failing  bank  to  make  good  the 
sum  thus  taken  from  the  fund.  The  plain- 
tiff saya  that  it  is  solvent  and  does  not 
want  the  help  of  the  guaranty  fund,  and 
that  it  cannot  be  called  upon  to  contribut* 
toward  securing  or  paying  tbe  depositor! 
in  other  banks,  consistently  with  article 
1,  j  to,  and  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  The  peti- 
tion was  dismissed  on  demurrer  by  tha 
supreme  court  of  the  state.  22  Olil^  iS, 
97   Pac  590.  ^ 

The  reference  to  article  1,  !  10,  does  not  f 
strengthen  tbe  'plaintiff's  bill.  Tbe  onlj  • 
contract  that  it  relies  upon  is  its  charter. 
That  Is  subject  to  alteration  or  repeal, 
as  usual,  so  that  the  obligation  b^rdly 
oonld  be  said  to  be  impaired  by  tbe  act  Ol 
1907  before  us,  unless  that  statute  deprives 
tha  plaintiff  of  liberty  or  property  with- 
out due  process  of  law.  See  Sbarman  T. 
Smith,  1  Black,  S87,  17  L.  ed.  163.  Wheth- 
er it  does  so  or  not  Is  the  only  question  la 
the  case. 

In  answering  that  question,  we  moat  ht 
oauUouB  about  pressing  the  broad  words 
of  the  14th  Amendment  to  a  drily  logical 
extreme.  Many  laws  whieh  it  would  ba 
vain  to  ask  Hit  oonrt  to  overthrow  eonld 
be  shown,  easily  eoough,  to  transgress  a 
scholastic  interpretation  of  one  or  another 
of  tbs  great  guaranties  in  the  BUI  ol 
Rights,  They  more  or  less  limit  the  liberty 
of  tha  individual,  or  they  diminish  prop- 
erty to  a  certain  extent  We  have  few 
selentiflcally  certain  sriteria  of  legislation, 
and  as  it  often  is  difficult  to  mark  the  line 
where  what  Is  ealled  the  police  power  of 
the  states  is  limited  by  the  Constitution  of 
the  Umted  States,  judges  should  be  slow 
to  read  into  the  latter  a  nolumtts  mutart 
as  against  the  lawmaking  power. 

The  substance  of  tbe  plaintiff's  argument 
is  that  tbe  assessment  takes  private  prop- 
erty for  private  use  withont  eampensation. 
And  while  we  should  assume  that  the 
plaintiff  would  retain  a  reversioaary  inter- 
eat  In  its  contribution  to  the  fund,  so  as  to 
be  (sititled  to  a  return  of  what  remained 
of  it  if  the  purpose  were  ^ven  np  (sea 
Danby  Bank  v.  State  Treasurer,  59  VL  92, 
98),  still  there  la  no  denying  that  by  this 
law  a  portion  of  its  property  might  be 
taken  without  return  to  pay  debts  of  a 
failing  rival  In  business.  Nevertheless, 
notwithstanding  tbe  logical  form  of  tbe  ob- 
jection, there  are  more  powerful  oonsidera- 
tions  on  tbe  othsr  sid&  In  the  first  places 
it  Is  estnbliahed  by  a  series  of  sasss  that 
an   ulterior   public  advantage  may   justify 
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ft  oomptnUnlj  Inatgnlficant  taking  of 
privaU  property  lor  what,  in  It*  imina- 
dlat«  pnrpoM,  is  a  pr)nt«  dm.  Clark  v. 
^  Nuh,  IBS  U.  8.  SSI,  49  L.  ed.  1085,  2S 
X  Bup.  Ct  Sap.  876,  4  A.  &  £.  Ann.  Cu. 
'  1)71  i  Btridday'T.  HighUnd  Boy  Gold  Mln. 
Co.  200  U.  8.  627,  631,  60  L.  «d.  681,  633.  26 
Bnp.  Ct.  Rep.  801,  4  A.  ft  B.  Ann.  C»a. 
1174;  OflJeld  t.  New  York,  N.  H.  ft  H.  R. 
Co.  203  U.  S.  372,  61  I.,  ed.  231,  27  Sup. 
Ct  Rep.  72  J  Bwon  t.  Walker,  204  U.  S, 
Sll,  315,  Gl  L.  ed.  490,  SOI,  27  Sup.  Ct 
Rep.  289.  And  In  the  next.  It  would  Mem 
thftt  there  may  be  other  eaeee  beaide  the 
areryday  one  of  taxation,  in  whleh  the 
■hare  of  each  party  in  the  benefit  of  a 
■oheme  of  mutual  protaetion  ta  lafficient 
compenaation  for  the  eorrelatiTe  burden 
that  it  ia  eompelled  to  aaaume.  Sea  Ohio 
Oil  Co.  ▼.  Indiana,  177  U.  B.  190,  44  L. 
ed.  729,  20  Sup.  Ct  Sep.  676,  20  Mor.  Mia. 
Rep.  676.  At  least.  If  we  have  a  cue  with, 
in  the  reteoiiable  ezerciM  of  the  poliM 
power  aa  above  explained,  no  mora  nMd  be 
Mid. 

It  may  be  eald  in  a  general  way  that  the 
police  power  extendi  to  all  tbe  great  publie 
neede.  CamSeld  t.  United  SUtaa,  107  U. 
B.  SIS,  42  L.  ed.  200,  17  Sup.  Ct  Rep. 
864.  It  may  be  put  forth  in  i^d  of  what 
ia  lanctioned  by  naage,  or  held  by  the 
prevailing  morality  or  atrong  and  pre- 
ponderant opinion  to  be  greatly  and  im- 
mediately neceseary  to  the  public  welfare. 
Among  matters  of  that  aort  probably  few 
would  doubt  that  both  usage  and  prepon- 
derant opinion  give  their  sanction  to  en- 
forcing the  primary  conditions  of  sueceas- 
fat  commerce.  One  of  tfaow  conditions  at 
the  present  time  Is  the  poaaibility  of  pay- 
ment by  cheeka  drawn  against  hank  de- 
posits, to  anch  an  extent  do  checks  replace 
ourrency  in  daily  businesa.  If.  then,  the 
legislature  of  tbe  state  thinks  that  the  pub- 
He  welfare  requirea  the  maaaure  under  eon- 
aideration.  analogy  and  principle  are  in 
fiivoT  of  the  power  to  enact  it  Even  the 
primary  object  of  the  required  aasess- 
ment  ia  not  a  prtrate  benefit  as  it  was  In 
the  eaaes  above  cited  of  a  ditch  for  ir- 
rigation or  a  railway  to  a  mine,  but  it  is 
to  make  the  currency  of  cheeka  secure,  and 
by  the  same  stroke  to  make  aafa  tbe  al- 
most eompuleory  resort  of  depositors  to 
banks  aa  tiie  only  available  means  for  keep- 
ing money  on  hand.  Hie  priority  of  claim 
given  to  depositors  ia  incidental  to  the 
same  object,  and  ia  justified  In  tbe  same 
^  way.  The  power  to  restrict  liberty  by  fli- 
"  in^  a  minimum  of  capital  required  of  those 
>  who  would  engage  in  banking  is  not'denied. 
The  power  to  reatrict  inveetments  to  se- 
curities regarded  as  relatively  aafe  seems 
equally  plain.    It  baa  been  held,  we  do  not 


doobt  rl^tly,  that  hiapaeti<»a  may  te  r» 
quired  and  tba  cost  thrown  oa  the  baolL 
Bm  Charkttta,  a  *  A.  R.  Co.  v.  Gibbe^ 
142  D.  8.  3Se,  tS  L.  ed.  1061,  IS  Bup.  CL 
Rep.  266.  Tha  power  to  compel,  bafcH«> 
hand,  co-operation,  and  thua,  it  is  bellaTe(^ 
to  make  a  failure  unlikely  and  a  general 
pania  almoat  impoaatbl«^  must  be  reoof 
nized,  ft  goremment  ia  to  do  Ita  proper 
work,  nnlaea  wa  can  aay  that  the  meana 
have  no  reaaoaable  relation  to  the  end. 
Gundling  ▼.  Chicago,  177  U.  B.  183,  188, 
44  L.  ed.  726,  20  Sup.  Ct  Rep.  633.  So 
far  ia  that  from  bting  tha  eaM  that  the 
davlea  ia  a  familiar  one.  It  was  adopted 
by  some  stataa  the  better  part  of  a  cen- 
tury ago,  and  seems  never  to  have  been 
questioned  until  now.  Danby  Bank  r. 
Stoto  Treasurer,  SO  Tt  02;  People  T. 
Walker,  17  N.  T.  002.  Recent  casea  going 
not  leM  far  are  Lemieux  v.  Young,  211  U, 
S.  480,  490,  63  L.  ed-  S06,  300,  29  Sup.  Ct 
Rep.  174 ;  Kidd.  D.  ft  P.  Co.  t.  MusMlman 
Grocer  Co.  217  U.  8.  461,  64  L.  ad.  839^ 
30  Sup.  Ct  Rep.  606. 

It  la  asked  whether  the  state  eonld  T^ 
quire  all  corporationa  or  all  grocers  to  help 
to  guarantee  each  otber'a  solvency,  and 
where  we  are  going  to  draw  tlie  Una.  Bafe 
the  laat  is  a  futile  question,  and  wa  wUI 
answer  the  others  when  they  arise.  With 
regard  to  the  police  power,  as  ebawhere  iB 
the  law,  lines  are  priclced  out  by  the  gradual 
approach  and  eontaet  of  decisions  oa  tbe 
opposing  sides.  Hudson  County  Water  Oo. 
▼.  McCartar,  200  U.  S.  S49,  366,  62  L.  ad. 
828,  8S1,  28  Sup.  Ct  Bep.  629,  14  A.  * 
B.  Ann.  Caa.  660.  It  wilt  serve  m  a 
dalum  on  this  side,  that,  in  our  opinion, 
the  statute  before  ua  la  well  within  tha 
atate's  conetitntional  power,  white  the  naa 
ot  tbe  public  credit  on  a  large  scale  to  help 
Individuate  In  business  has  been  held  to  ba 
beyond  the  line.  Citiiens'  L.  Asso.  v. 
Topeka,  20  Wall.  666,  22  L.  ed.  466;  Lowell 
V.  Boatou,  111  Mass.  464,  16  Am.  Rep.  SO. 

The  question  that  we  have  deeided  ia  nol 
muoh  helped  by  propounding  tbe  further 
one,  whetiiar  the  right  to  engage  in  bank* 
ing  la  or  can  be  made  a  franchise.  But  aa 
the  latter  qnettion  baa  some  bearing  on  tbe  h 
former,  and  as  it'will  have  to  be  considered  * 
In  tbe  following  cases,  if  not  here,  we  will 
dispose  of  It  now.  It  is  not  answered  t^ 
citing  authorities  (or  tbe  existence  of  tha 
right  at  common  law.  There  are  many 
things  that  a  man  might  do  at  eom- 
mon  law  that  tba  states  may  forbid.  Ha 
might  embenla  until  a  statute  eat  dowm 
his  litierty.  Wa  eannot  say  that  the  publla 
interesU  to  which  wa  have  adverted,  and 
others,  ara  not  anffletent  to  warrant  tfa» 
state  in  taking  the  whole  businesa  of  baak< 
ing  under  ita  eontrol.    On  the  contrary,  w* 
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«n  of  vpinlcB  tlwt  K  nuor  go  an  from  regn- 
Utioa  to  prohibition  axMpt  upon  ■neh  ean- 
dJtioni  u  it  maj  preaorilM.  In  ibort, 
whan  the  Oklahoma  legUlaturo  deelarea  bjr 
Implication  that  fraa  banldng  ia  a  pnblio 
dangor,  and  that  Incorporation,  Inapaetion, 
and  the  abore-deaoribod  oomperation  ar« 
Boecaaarj  safeguard*,  tbia  eonrt  certainly 
cannot  aaj  that  it  la  wrong.  State  ex  ral. 
Goodsill  V.  Woodmanae^  1  N.  D.  £40,  11 
LJt.A.  420,  46  N.  W.  970;  Bradjr  t.  Uat- 
ten,  12S  Iowa,  1GB,  100  Am.  St.  Rap.  291, 
100  N.  W.  358;  Waed  t.  Bargh,  141  Wia. 
see,  26  L.R.A.(N.S.)  1217,  IM  N.  W.  864; 
Com.  T.  Vrooman,  164  Fa.  800,  S6  t.h  A 
Z50,  44  Am.  SL  Rap.  603,  30  AtL  217; 
Hjen  V.  Irwin,  2  Berg.  &  R.  368;  Myeri  t. 
Manhattan  Bank,  SO  Ohio,  283,  302;  At^. 
Gen.  V.  Utica  Ina.  Co.  2  Johna.  Ch.  871, 
S77.  Some  furthar  detoila  might  be  men' 
tionad,  but  w«  decon  them  uimeceaaar;.  Of 
eonraa,  objectiona  under  the  atate  Con- 
■titntion  are  not  open  here. 
Judgment  afflrmod. 


(m  U.  B.  114.) 
ASHTON  C.  SHALLENBEROER,  Qoreraor 
of  the  State  of  Nebraska,  Silas  R.  Bar- 
ton, Auditor  of  Publio  Accounta  of  the 
State  of  Nebraaka,  at  al.,  Appta., 


AigmA  Deeember  7  and  8,  1910.    Decided 
January  3,  1011. 

APPEAL  from  the  arcnft  Court  of  tha 
United  Statea  for  the  District  of  Ne- 
braaka to  review  a  decree  enjoining  the  en* 
foreement  of  a  itatuta  forbidding  banking 
tseept  by  a  corporation  formed  under  the 
act,  and   proriding   for  a   guaranty  fund. 

See  same  ease  below  172  Fed.  099. 

Ueasra.  CbariM  O.  VIi«don,  Arthur  P. 
Mullen,  I.  L.  Albert,  and  Grant  0.  Martin 
for  appellanta. 

Messrs.  John  lit*  Webster  and  Wil- 
0  Ham  y.  Allso  for  appelleea. 

*    *Hr.  Jnatiee  Holmes  delivered  the  opin- 
ion of  the  court: 

Tliis  Is  a  suit  \tj  many  banks  to  pre- 
TCnt  the  banking  board  of  Nebraska  from 
carrying  out  and  enforcing  an  act  aimilar 
to  the  CHclahoma  statute  just  passed  upon. 
It  forbids  banking  except  by  a  enrporation 
fcnnsd  under  the  aot,  and  provides  for  a 


guaranty  fund.  The  elrenli  eonrt  held  the 
statuts  nneonstltutional,  and  issued  an  in- 
junction againat  the  enforcement  of  IL 
172  Fed.  OOe.  For  the  reasona  given  la 
tha  foregoing  ease,  the  decree  of  the  circuit 
court  must  be  reversed. 
Decree  reveraed. 


(£11  i: 


a.  izi.) 


I*  lama  topic  A  |  hi 


JOSEPH  N.  DOLLEY,  aa  Bank  Commis- 
sioner of  the  State  of  Kansas,  and  Mark 
Tuiley,  as  State  TreasuTer  of  the  SUta 


Bahsb  iWD  Bankiko  (i  4*)— Police  Pow- 
EB  — CBCATina  DcFoeiToBs'  Guabantt 
Fdbd. 

1.  A  state  statute  creatine  a  bank  de- 
poeitors'  guaranty  fund  for  tna  jiarpoee  of 
securing  the  full  repayment  of  aepoaita  In 
oaae  of  the  insolvency  of  any  bank  contrib- 
uting to  the  fund  la  no  lesa  a  valid  exar- 
eiae  of  the  police  power  becauaa  contribu- 
tion to  Bucb  fund  is  not  absolutely  required. 

[Ed.  Nota.— For  othar  eaaea.  am  Banta'and 
BanklBK.  Dao.  Die  |  4.<1 

CowsTrrnnoiTAi,  Law  (|  240*)  — Bqoal 
Protsctioii  of  the  iIawb  —  Cbeatino 
Bask  Depositou'  GuABAtiri  Fdrd. 

2.  An'unconstlutional  diacri  ml  nation  does 
not  result  from  the  preference  of  ordinary 
depositors  over  other  creditors,  givsn  by  a 
state  statute  creating  a  bank  depositora' 
guaranty  fund  for  the  purpose  of  securing 
the  full  repayment  of  deooaita  in  ease  of 
the  insolvency  of  any  bank  contributing  to 
the  fund. 

FEd.  Note— For  otber  c&iea,  aes  Conatltntlooat 
I«w.  Dec  Dig,  I  »a.*l 
CoKSTiTUTiorJAi,   Law    {!    240»^— Dibcbhi- 

IRATION— Bank  Depositoks'   QuAaAMTT 

3.  Unincorporated  banks,  and  banka  not 
having  a  surplus  of  10  per  cent,  are  not 
unconatltutionally  discriminated  against  by 
excluding  them  from  availing  themselves  m 
th«  privileges  of  a  atato  statuto  creating 
a  baijt  depoaitora'  guaranty  fund  for  the 
purpose  of  seenrinB  the  full  repayment  of 
deposits  in  case  oi  the  insolvency  of  any 
bank  Bontrthutii^  to  the  fund. 

[Ed,  Note.— For  Dth»T  case*,  aee  Constitutional 
Lav,  Dec  Dtt.  i  IW'I 

[No.  «17.J 

Argued  December  8,  9,  10,  ISIO.    Decided 
January  8,  1011. 

APPEAL  from  the  Circuit  Court  of  tha 
United  States  for  the  Diatrict  of  Ean- 
aaa  to  review  a  decree  dismissing  a  bill  to 
enjoin  the  enforcement  of  a  atate  atatuta 
creating  a  bank  depositors'  guaranty  fund. 
AfErmed. 

Sea  same  case  below  176  Fed.  305. 
The  facts  are  atated  in  the  opinion. 
Mesara.  John  Lee  Webnter.  Chester  I. 

sogic 
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Jjooe,  Jmdm  Wlllb  Olced,  Jobn  L.  Hunt, 
ftnd  B.  P.  Waggener  for  appellant*. 

McHSTik  Fred   S.   Jackson,   A.   O.  IClt- 
etaell,  Q.  H.  BuckmaD,  and  John  Uarshall 
^  for  appellee*. 

■     *Mr.  Juatlce  HolntM  delivered  tbe  opiD- 

Ion  of  the  court: 
^  This  ie  a  bill  in  eqnit;  brought  by  many 
R  atate  banki  of  Kania*  to  prevent  the  en- 
r  forcement  of  the  Kaniaa  law'providing  for 
a  banlc  depoaitora'  guaranty  fund.  The  de- 
fendant* demurred.  The  oireuit  eonrt, 
while  holding  the  act  nnconatjtntional,  di»- 
missed  the  bill  on  the  ground  that  the 
appellants  did  not  show  that  their  rights 
under  the  Conatitution  were  infringed,  and 
therefore  did  not  state  a  ease  within  the 
jurisdiction  of  the  court.  175  Fad.  MS,  375, 
381,  382.  The  grotmd  of  complaint  wai 
that  the  law  imposed  certain  oondiOoos  up- 
on sharing  the  beneflta  and  burdens  of  con- 
tributors to  the  guaran^  fund,  that  the 
appellants  would  not  or  could  not  contrib- 
ute, and  that  unleaa  they  did,  the  affeet  of 
the  law  would  be  to  drive  them  out  of  buai- 
neu.  It  was  complained  also  that  whereas 
theretofore  the  plaintiffs  would  have  been 
entitled  to  share  pro  rata  in  the  a«»  "- 
an  insolvent  banlc  to  whieb  they  had 
credit,  now  depositors  with  such  of  their 
debtora  as  ahould  go  Into  the  guaranty 
eystem  would  be  preforred.  Again,  variona 
conditions  of  the  scheme  not  affecting  the 
plaintifTs  were  pointed  out  as  unreasonable 
and  arbitrary,  and  the  whole  act  waa  al- 
leged to  be  unconstitutional  and  void. 
There  waa  added  a  charge  that  the  act  re- 
quired toxation  to  meet  the  expenses  of 
carrying  out  the  scheme.  To  all  this  the 
eourt  replied  that  eo  far  as  the  plaintiffs 
were  concerned,  it  did  not  appear  that  they 
could  not  change  their  condition  so  as  to 
enable  themBelves  to  contribute,  and  that 
the  possible  preference  of  other  creditors 
was  put  as  a  pure  speculation,  it  not  being 
averred  that  any  guaranteed  bank  indebt- 
ed to  any  of  the  plaintiffa  had  failed,  to 
which  it  might  be  added  that  the  plain- 
tifTs are  free  to  withdraw  their  credits  and 
collect  their  debts  now.  The  charge  as  to 
taxation  did  not  state  a  case  under  the  Con- 
stitution, and  violation  of  constitutional 
rights  was  the  only  ground  for  coming  into 
the  circuit  court. 

The  case  of  Noble  Stat*  Bank  v.  Haskell, 

iuBt  decided  [219  U.  S.  IW,  55  L.  ed.  — .  31 

Sup.  Ct.  Kep.  ISO]  cuts  the  root  of  the  plain. 

<»  tiffs'  case,  eicept  so  far  as  the  Kansas  law 

7  shows  certain  minor  differences  from'that  of 

Oklahoma.     Tbe  most  Important  of  thi 


the  Uw  eonld  not  be  justifled  under  the 
polios  power.  We  eannot  agree  to  sueh  a 
limltotion.  If ,  aa  we  have  decided,  the  law 
mlf^t  cconpel  the  eontribution  on  tbe 
grounds  that  we  have  stated,  it  may  try  to 
bring  about  the  same  result  by  the  eiea- 
tiou  of  motives  lee*  compulsory  than  eom- 
mand  and  of  disadvantages  in  holding 
aloof  less  peremptory  than  an  immediate 
stop.  We  shall  not  go  through  the  details 
of  minute  criticism  urged  by  the  appellants, 
in  most  if  not  all  of  which  they  are  In  no 
way  concerned.  Perhaps  the  most  etrildng 
of  these  subordtnato  mattora  is  the  pref- 
of  ordinary  depositors  over  otfaer 
creditors, — a  preference  that  seema  to  be 
overstoted  by  the  appellants.  This,  obvloua- 
ly,  is  in  aid  of  what  we  have  asaumed  to 
be  the  one  of  the  chief  objecta  and  justi* 
flcations  of  auch  laws, — securing  the  curren- 
cy of  ehecka.  The  ordinary  deporito  are 
thoee  that  are  drawn  against  In  that  way. 
Another  discrimination  complained  of  Is 
that  against  unincorporated  banks  and 
banks  not  having  a  surplus  of  10  per  cent. 
But  if  the  state  might  require  inoorpoi»- 
tion,  it  may  give  advantages  to  Incorporat- 
ed eompaniea.  It  might  provide  that  no 
banking  business  should  be  done  except  t^ 
oorporatlons,  and  that  corporations  ahould 
not  be  formed  or  continue  with  less  than  a 
sorpluB  of  10  per  cent,  both  provisions  b^ 
ing  for  the  purpose  of  assuring  safe^.  I^ 
instead  of  that,  it  allows  the  plaintiffs  to 
keep  on  without  incorporation,  and  with  a 
smaller  surplus,  they  cannot  complain  thai 
the  safer  hanka  will  outstrip  them  as  the 
result  of  tbe  law.  We  think  it  nnneoessai; 
to  diacuas  the  case  more  at  length. 
Decree  afBrmed. 

CDS  U.  s.  US.) 
UORRIS  ENOEL,  Appt, 


CoNsnTcnoBAi.  Law  (|  42*)— Who  Hat 

AssAU.  VALinrrr. 

1.  One  who  can  satisfy  the  requirement 
of  N.  Y.  Laws  1910,  chap.  348,  for  licens- 
ing privato  bankers,  that  the  applicant  for 
must   have  been   continuously  for 


cannot  complain  that  such  provision  is  un- 
constitutional. 

[Ed.  Not«.~For  other  eases,  ■»«  CoD«IlutlDDaI 
Law,  CenL  Dli.  ||  »,  «;    Dec,  Dig.  |  «.•] 

Bahkb  and  BANKina  (|  2*)— Police  Pow- 

EB^^ItEOULAIino    FBI  V ATE    BAREIHO. 

Z.  The  business  of  receiving  deposit*  of 
money   in   small   some   from   ('         '"    " 


that  contribution  to  tbe  fund  is  not  abso-  g^^n  ^hey  reach  an  amount  auSlcient  to  be 
lutoly  required.  On  this  ground  it  is  aaid,  |  Mnt  to  other  etatea  or  foreign  eonntriea 
and  was  tliouKlit  by  the  circuit  judge,  that    is  banking,  and   as  such   is  a  proper  ■   ' 


1.  DKl  iwn  to  dAle. 


*«flKLTOn3t^lc 


UIO. 
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Ject  for  T^ol^tion  tn  the  axerciae  of  tbe 
police  power  of  tho  itata. 

[Bd.  Nate.— Por  Mber  cue>.  ns  Banka  uid 
BanklDB,  Cut.  Die  I  t:    Dao.  Dlt-  I  t'J 

Banks  and  BANKina  (|  4*)— Police  Pow- 

IB— LitCEXSINO      tBlVATE     BaNKEBS. 

3.  The  police  power  of  the  state  juitifies 
the  requiremeDt  of  N.  Y.  Laws  1910,  chap, 
848,  Uint  A  licenta  froni  the  oomptroller  be 
obtained  by  indiTiduaU  or  partnerehips  de- 
liring  to  engage  in  the  buBinees  of  reeeiv- 
lug  deposits  of  mouej'  for  late  koeping,  or 
far  the  purpoM  of  truismieaion  to  another, 
or  for  an;  other  purpose. 

[Ed.   Nate.— For  otber  case*,  hb   Baaki   and 
Biaklut,  Cent.  Dig.  |  t:    Deo.  Dlr  1  4.*1 
CONBTITUTIOtTAL  Liw   (|  287*)— I>uE  Pbo- 

CESa    OF    Law  —  Lmnama    Pbivaix 
Bankbsb. 

4.  The  p0flsibUit7  that  the  comptroller 
maj'  refUM  a  license  to  a  privatA  banker 
upon  hia  arbitrarj  whim  does  not  inval- 
idate, under  U,  S.  Conat  14th  Amend.,  the 
requirement  of  K.  Y.  Laws  1010,  chap. 
S48,  that  a  license  from  that  official  be  ob- 
tained hy  indlriduals  or  partn«rsbipa  de- 
siring to  engage  In  that  businees. 

[Bd.  Note.— Pot  other  sum.  m*  CoDitltutlanal 
Lav,  Cent.  Dig.  |1  S31,  HG;    Dec.  Dig.  f  1S7.*] 

Constitutional  Law  (I  230*)  — E<joal 
pROTECTion  or  tub  Laws— LiCEnsiKO 
Pbitate  Bankebs. 

5.  No  tin  constitutional  di»eriniin«ttOD  Is 
made  bj  exempting  thoee  private  bankers 
in  whoM  biisinees  the  average  amount  of 
each  sum  received  i>  not  less  than  SSOO, 
and  thoee  who  give  a  bond  in  a  specified 
amount,  from  the  requirement  of  N.  Y. 
Laws  1910,  chap.  34B,  that  a  license  from 
the  comptroller  be  obtained  bj  individuals 
or  partnerships  desiring  to  ensage  in  the 
business  of  receiving  deposits  of  monej  for 
safe  keeping,  or  for  the  purpose  of  trant- 
mission  to  another,  or  for  any  other  pur- 
pose. 

[Ed.  Note.— For  otbsr  cues,  u 
L&T.  Cenr.  Dig-  1  tS7;  Dec.  Dig. 
COVUEBCE   (Si   43,   44*)— State   Reocla- 

TIOH— LiCENSINO  PgrVATE  Bankehs. 
C  Interstate  commerce  ia  not  unconatitu- 
tioaallT  r^ulated  by  the  requirement  at 
N.  T.  Laws  1010,  chap.  34B,  that  a  license 
from  the  comptroller  be  obtained  by  indi- 
viduals or  partnerships  desiring  to  engage 
In  the  business  of  private  banking,  aa  ap- 

tlied  to  one  whose  busiDeas  chiefly  conaiata 
1  receiving  deposits  in  very  email  sums 
from  time  to  time  until  tney  reach  an 
amount  snfBcient  to  be  sent  to  other  states 
and  foreign  countries. 

[Bd.  Note.- For  other  cases,  see  CoDuneroe, 
Dec  Die  li  tt.  t4.<l 

IKo.  703.] 

A^oed  Docember   IS,  16,  1B10.     Decided 
JaDuary  8,  1011. 

APPEAL  from  the  CSrcuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trlet  of  New  York  to  review  a  decree  hub- 
taining  a  demurrer  to  a  bill   which  seeks 


:1  tut  local 


to  prevent  tha  enforceinent  of  a  atata  stat- 
ute forbidding  the  eariying  on  of  tha  buai- 
nesa  of  private  tMnking  without  a  UoanM 
from  tbe  comptroller.    Affirmed. 

See  same  case  below  1S2  Fed.  8S5. 

The  facts  are  stated  in  the  opinion. 

Mr.  CbarlfM  Dnsbklnd  for  appellant. 

Meaara.  Louis  Harsball,  Edward  & 
Letchworth,  Robert  C.  Taylor,  Arehibald 
R.  Watson,  and  Theodora  Connoly  for  ap- 
pellees. 


*  Mr.  Justioe  Holmea  delivered  the  opla-  • 
ion  of  th«  oourt: 

This  is  a  bill  in  equity  to  prevent  tha 
earrring  out  of  chapter  348  of  the  Lawa 
of  New  York  for  ISIO,  whiah  forbids  in- 
dividuals or  partnership  a  to  engage  in  ilM 
business  of  receiving  deposita  of  money  for 
safe-keeping,  or  for  the  purpose  of  trans- 
mission to  another,  or  for  any  other  pur- 
pose, without  a  license  from  the  oomptrol* 
ler.  The  requirements  for  obtaining  the 
license,  so  far  as  they  a^eot  the  plaintiff, 
are  that  the  applicant  shall  depovt  $10,- 
OOO  with  the  comptroller,  and  present  a. 
bond  with  a  penalty  of  not  more  than 
$fiO,000  or  less  than  010,000,  to  be  fixed 
by  the  comptroller,  eonditioned  upon  tha- 
faithful  perlormance  of  the  duties  under- 
taken. After  notice  shall  have  been  poated' 
for  two  weeks,  the  comptroller  may  ap- 
prove or  disapprove  the  application.  In' 
hia  discretion,  and  licensees  are  to  pay  a 
fee  of  ISO.  g  25.  The  license  is  revocable 
at  all  times  by  the  comptroller  for  cause 
shown,  g  20.  Carrying  on  the  business 
specified,  or  using  the  word  "banking"  or 
"banker"  on  signs,  lett«r  heads,  or  ad- 
vertisements in  connection  with  any  busi- 
ness, without  a  license,  ts  made  a  misdo- 
meaner,  g  27.  The  foregoing  provisiona 
do  not  apply  to  any  eorporation  or  "Mn- 
dividual  banker"  authoriwd  to  do  busi- 
ness under  the  banking  law,  or  to  national  ^ 
banks;  to  an;  hotel  keeper  who  shall  to-  m 
ceive  money  for  safe-keeping  from  a*guei4;  • 
to  an;  express  or  telegraph  company  re- 
ceiving money  for  transmission ;  to  indi- 
viduals or  partnerships  where  the  average 
amount  of  each  sum  received  on  deporit 
or  for  transmission  in  the  ordinary  course 
of  business  shall  have  been  not  leaa  than 
(SOD  during  the  flscal  year  preceding  nil 
affidavit  to  that  efTeet;  or,  finally,  to  aj 
individual  or  partnership  filing  a  bond 
approved  by  the  comptroller  for  $100,000 
when  the  busineea  ts  In  a  city  having  a 
million  inhabitants,  or.  If  elsewhere,  for 
$50,000;  or  money  or  securities  that  tha 
comptroller  approves.     §  20d. 

The  plaintiff  alleges  that  he  Is  a  citi- 
zen  of  the  United  States,   and   haa  been' 
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Migagod  In  Iha  ImlneH  ipeelfled  in  tbe 
statute  for  twenty  ywxs;  that  by  good 
Npntation  and  ooDifderable  expenditure  he 
hnt  mad*  hU  business  of  great  value,  and 
that  it  ehleflf  eonaists  in  receiving  de- 
posits in  wry  small  sums  from  time  to 
time  until  thej  reach  an  amonnt  satBeient 
to  bo  sent  to  other  states  and  mainljr  to 
foreign  oonntries.  The  plaintiff  further 
alleges  that  he  haa  not  the  means  that 
would  enable  him  to  make  the  deposit  and 
giTe  the  bond  required,  and  that  the  en- 
forcement of  the  law  against  him  will  com- 
pel him  to  dose.  He  sven  that  the  statute 
is  unconstitutional  ae  against  him  under 
the  14th  Amendment  and  under  the  oom- 
meree  clause  ol  the  Constitution  of  the 
United  States.  Article  1,  S  8.  The  bill 
was  demurred  to  and  the  demurrer  was 
sustained  by  the  circuit  oourt. 

The  first  objection  urged  by  the  plaintiff 
in  argument  Is  to  a  reqnirement  that  we 
have  not  mentioned, — that  the  applicant 
must  have  been  eontlnnouslf  for  five  years 
immediately  preceding  his  application  a 
resident  of  the  United  Btetea.  As  the 
plaintiff  alleges  that  ha  satisfies  this  re- 
quirement, he  has  nothing  te  complain  of. 
And  therefore,  without  intimating  any 
doubt  as  to  the  validity  of  the  clause,  we 
^  pass  at  onoe  to  the  matters  in  which  he  is 
»  eoncemed.  Southern  R.  Co.  t.  King,  SIT 
t  U.  8.  521,*S34,  Si  X^  ed.  8S8,  871,  30  Sup. 
Ct.  Rep.  694.  As  a  preliminary  to  his  argu- 
ment, the  plaintiff  denies  that  he  Is  In  any 
sense  a  banker,  and  even  goes  so  far  as  te 
treat  the  receipt  of  money  tor  safe-keeping 
or  transmieaion  within  the  meaning  of  the 
act  as  a  case  of  bailment,  in  which  the 
veiy  coins  received  must  be  returned  or 
sent  on.  Of  course,  this  Is  not  a  true  con- 
struction of  the  statute,  as  Is  sutBeiently 
indicated  by  the  title  "Private  Banking." 
The  receipt  of  money  by  a  bonk,  although 
It  only  creates  a  debt,  is  in  a  popular  sense 
the  receipt  of  money  for  safe-keeping,  sinoe 
the  depositor  can  draw  It  out  again  at 
such  time  and  in  such  sum*  as  be  chooses. 
It  Is  safe  te  assume  that  the  transmiHaion 
of  money  contemplated  very  generally  is 
accomplished  by  a  draft,  and  practically 
never  by  sending  on  the  identical  currency 
received.  One  form,  at  least,  of  the  busi- 
ness aimed  at,  and,  on  the  face  of  the  bill, 
that  carried  on  by  the  plaintiff,  is  a  branch 
of  the  banking  business.  Furthermore,  It 
Is  a  business  largely  done  with  poor  and 
Ignorant  immigranta,  especially  on  their 
first  arriTa)  here. 

We  presume  that  the  money  deposited 
with  the  plaintiff  Is  not  drawn  upon  by 
ehecks,  bo  that  a  part  of  the  argument  In 
Noble  SUte  Bank  v.  Haskell,  jnst  decided 
[219  D.  S.   104.  55  L  ed.  — ,  31  Sup.  Ct. 


Hep.  ISO],  ma;  not  apply.  On  the  other 
hand,  experience  has  shown  that  the  protec- 
tion of  such  depositors  against  fraud,  whlf^h 
Is  the  purpose  nionlng  thraugh  tbe  statute, 
is  especially  needed  t^  at  least  that  elasa 
of  them  with  whom  the  persons  hit  by  the 
stetuto  largely  deal.  The  case  dted  eatBl>- 
llshes  that  Uie  state  may  regulate  that 
busineaa,  and  may  talcs  strong  measures  to 
render  It  seenre.  It  also  establishes  that 
the  plaintiff  has  no  such  eonstitutlonal 
right  to  carry  It  on  at  will  as  to  ralss 
htm  above  state  laws  not  manifestly  nnfll 
te  accomplish  the  supposed  end,  greatly  in 
excess  of  the  need,  or  arbitrary  and  capri- 
cious in  discrimination.  The  quasi  pater- 
nal relations  shown  In  argument  and  by  ,, 
documente  to  eilst  between  those  following  m 
the  plalntHTs  calling  and  newly-arrived'lm-  ■ 
migrante  juetiflee  a  supervision  more  pa- 
ternal than  Is  needed  in  ordinary  affain. 
Whether  the  court  thinks  them  wise  or 
not,  such  laws  are  within  tbe  scope  of  the 
discretion  which  belongs  to  legislatnrsi, 
and  which  It  Is  usual  for  them  to  exert. 

This  appeal  seems  to  have  been  taken 
upon  the  notion  that  the  plaintiff  had  a 
business  which,  under  the  14th  Amendment, 
the  atete  eould  not  touch.  But  although 
eut  off  from  that  broad  propoaition,  hit 
counsel  presente  other  more  specllle  ob- 
jections to  the  act  with  earnestness  and 
force.  It  is  sUd  that  even  If  the  plaintiff 
could  furnish  tbe  money  and  bond  required, 
the  comptroller  might  refuse  a  license  upon 
his  arbitrary  iiriilm.  No  guides  are  given 
In  S  26  for  the  discretion  that  he  Is  ta 
exercise,  and  a  provision  In  |  29e  that  noth* 
ing  In  the  article  shall  be  eonstmed  to  re- 
quire the  comptroller  to  make  any  Inquiry 
as  to  the  solvoBcy  of  any  applicant  la 
thought  to  exclude  solvent^  ae  the  test 
and  to  leave  the  matter  at  aea.  Wa  do 
not  so  understand  the  pnrposs  and  pur- 
port of  S  ZEle,  and  should  snppose  that  tba 
discretion  to  be  exercised  In  Uie  refnsal  to 
grant  the  lioense  under  J  26  was  simlla)* 
to  that  exercised  under  g  ES  In  revoking 
one;  and  that  in  each  ease  the  comptroller 
was  expected  to  act  for  sause.  But  the 
nature  and  extent  of  tbe  remedy,  if  any, 
for  a  breach  of  duty  on  his  part,  we  tUnk 
it  unnecessary  to  consider;  for  the  power 
of  the  state  to  maks  the  pursuit  of  a  catl- 
ing dependent  upon  obtetning  a  Uessias  la 
well  esteblished,  where  safety  seems  to  re- 
quire it,  and  what  we  have  said  before 
BuOcifntly  indicates  that  this  calling  la 
one  to  which  the  requirement  may  be  at- 
tached. See  Oundllng  v.  Chicago,  ITT  U. 
S.  183,  44  L.  ed.  725,  20  Snp.  Ct.  Bep.  0S3| 
New  Tork  ex  ret.  Lleberman  v.  Tan  d* 
Carr.  100  D.  &  SG2,  flO  U  ed.  SOS,  M  Snp^ 
Ct  Rep.  14L 
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Agidn,  H  !■  krgned  that  the  itatatA 
aulcM  nneoutftntloakl  diBcrimln»tionB  bj 
iKoepting  tlM  cluacs  mentioned  in  |  Z9d 
^  atrnve,  aBpeelaJly  those  fn  wboM  bniineaa 
N  tlM  average  amount  of  each  lum  reoeivad 
7  b  not  leas  than  91100,*  and  those  who  give 
a  bond  of  $100,000  or  «50,000.  Bat  the 
former  of  these  exeeptlona  has  the  mani- 
fest purpose  to  conflns  the  law  as  nearly 
as  may  be  to  the  olass  thought  hy  the  legis- 
lature to  need  protection,  and  the  latter 
merely  snbstitutei  a  different  form  of  se- 
enrity,  as  it  well  may,  "Legislation  which 
regulates  business  may  well  make  distinc- 
tions depend  upon  the  degree  of  evil." 
Beatli  A  M.  Mfg.  Co.  t.  Worst,  E07  U.  B. 
SSa,  369,  35e,  eZ  L.  ed.  236,  244,  28  Sup. 
Ct  Bep.  114.  It  is  true,  no  doubt,  that 
where  sice  is  m>t  an  index  to  an  admitted 
■Til,  the  law  cannot  discriminate  between 
the  great  and  small.  But  in  thia  ease  size 
is  an  index.  Where  the  average  amount 
of  each  ntm  reoeived  Is  not  less  than  $S0O, 
we  know  that  we  hsTs  not  before  us  the 
elaae  of  ignorant  and  helpless  depositors, 
largely  foreign,  whom  the  law  seeks  to  pro- 
taet.  See  Musw  t.  United  Surety  Co.  IBO 
N.  T.  4S9,  406,  134  Am.  St.  Rep.  861,  90  N. 
B.  171;  UcLean  ▼.  Arkansas,  £11  U.  a. 
S89,  561,  S3  L.  ed.  31S,  821,  29  Sup.  Ct 

K«p.  eoa, 

We  come  to  the  flnal  objection,  that  this 
statute  ie  an  attempt  to  regulate  oommeros 
wUh  other  itates.  When,  as  in  this  mat- 
tar,  the  Constitution  takes  from  the  states 
only  a  portion  of  their  otherwise  absolute 
•ontrol,  there  may  be  expected  difficulties 
In  drawing  the  diTidlng  line,  because  where 
It  shall  be  put  is  a  qneitloti  of  more  or 
leas.  The  trouble  is  Inherent  in  the  situa- 
tion, but  it  Is  the  same  in  kind  tb&t  meets 
Hi  ererywhere  else  in  the  taw.  The  ques- 
tion ia  whether  the  state  law  creates  a  di- 
rect bnrden  upon  what  it  is  for  Congress 
to  eontrol,  and  the  facta  of  the  specifle 
eaas  must  be  weighed.  In  doing  so  we 
reonr  to  what  we  have  said  above, — that 
we  cannot  regard  the  statement  of  the 
plaintiff's  busineai  in  his  bill  ai  deserib- 
lag  the  receipt  of  bailments  for  the  trans- 
■isslon  of  the  identical  objects  received  to 
other  states.  Neither  do  we  regard  the  law 
■•  having  had  such  bailmente  primarily  In 
mind.  Under  the  statement  in  the  bill  and 
the  words  of  the  Ismt,  we  must  take  it  that 
A  tha  money  received,  even  when  received  for 
U  transmission,  becomes  the  money  of  the 
■  4spositary,  and  bis  obligation  that  of  a 
debtor  under  contract  to  pay  aa  nay  be 
directed.  Presumably  the  depositor  retains 
the  right  to  call  for  his  money  himself,  or 
ts  ebange  any  direction  that  may  have 
been  given,  until  the  money  has  left  the 
'private  banker's"  hands.    The  law,  as  was 


said  of  a  similai  ons  by  tiie  New  York 
court  of  appeals,  mm  passed  for  the  pnr- 
pose  of  regulating  and  safegoarding  the 
business  of  receiving  deposits  which  pre- 
cedes and  is  not  to  be  confounded  with  the 
later  transmission  of  money,  althou{^ 
leading  to  it.  Hnseo  v.  United  Surety 
Co.  196  N.  T.  4BB,  400,  4ST,  134  Am.  St. 
Bep.  861,  90  H.  B.  171.  The  fact  that  it 
is  very  likely  to  lead  to  It  does  not  change 
the  result.  Diamond  Qlue  Co.  v.  United 
Btates  Qlue  Co.  IBT  U.  6.  SlI,  616,  47  L. 
ed.  328,  332,  23  Sup,  Ct.  Rep.  COO.  The 
case  la  similar  in  prludpla  to  Ware  v.  Mo- 
bile CouotT,  209  U.  S.  406,  62  L.  ed.  S66, 
28  Sup.  Ct.  Rep.  628,  14  A.  &  £.  Ann.  Cas. 
1031,  where  the  nearest  eases  on  the  other 
side  are  distinguished.  See  further  Wil- 
liams V.  Fears,  179  U.  B.  270,  4S  L.  ed.  180, 
21  Sup.  Ct  Rep.  128.  We  are  of  opiniea 
that  tiie  commerce  clause  of  the  Constitu- 
tion is  not  Infringed,  and,  on  the  whole 
case,  that  the  decree  of  the  Circuit  Court 

Decree  affirmed. 


UNITED  STATES. 

CsmiRAi,    Law    {|    101*)  —  Homioidk   bT 
InDUit— Tbakbfks   or    Caubk, 

1.  Ths  Federal  district  court  at  Paris, 
Texas,  cannot  be  said  to  have  been  without 
Jurisdiction  to  try  a  member  of  the  Choctaw 
and  Chickasaw  Nation  charged  with  homl- 
olde,  because  the  order  of  tiie  United  States 
oourt  in  the  Indian  territory,  changing  the 
venue,  pursuant  to  the  act  of  June  23,  199S 
(30  Stat  at  L.  611,  ehap.  617),  |  29,  did 
not  state  whether  the  cause  was  transferred 
to  the  Federal  district  or  circuit  court,  but 
only  to  the  "United  States  court"  at  that 
place,  where  the  district  court  was  the  only 
court  to  which  the  case  could  have  been  re- 
moved under  the  stetute,  and  the  record 
TBS  transferred  to  and  filed  in  that  court, 
and  the  case  was  tried  there. 

[BO.  NDla.~~^7ar  othar  cases,  iM  Criminal 
Law,  Dm.  Dig.  |  10L-] 

CanciKAL  Law  (|  1144*)— Pitxsuupnojr— 
JuBUDicnoH. 

2.  The  presumption  will  be  indulged  that 
the  jurisdjctionaf  fact  of  the  Indian  citisen- 
sblp  of  the  accused  in  a  homicide  case  was 

E resented  to  the  United  States  court  in  the 
ndian  territory,  and  constituted  the  ground 
of  its  order  changing  the  venue,  pursuant  to 
the  act  of  June  29,  1898  (30  Stat,  at  L. 
611,  chap.  617),  S  29.  te  the  Federal  dis- 
trict court  at  Paris,  Texas,  where  such  clti- 
senship  is  admitted,  and  tiie  affidavit  upon 
which  the  order  of  removal  was  made  is 
not  in  the  record,  and  the  order  recited  that 
the  court  granted  the  motion,  "iwing  well 
advised  in  the  premises,"  and  it  is  stated  in 
the  alSdavit  of  the  attorney  for  the  accuse*!, 
filed  in  support  of  a  motion  to  send  the  eaM 
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back  to  Oklkboma,  that  the  motion  for  re- 
moral  wM  made  "under  the  Federal  stat- 
ute permitting  eaid  removal  to  be  made." 

mi.    Katt.—for    otb«r     cue),    h*    Criminal 
Law,  Cent,  Dia.  BI  mS-?712;    Deo.  Dig.  I  U«.'l 

OoDBTB  {|  431*)  — JuBiaDitTioN  — Effect 
Of  ADUiasros  of  State— " Pending  ik 
Uhitbd  States  Cotjbt." 
2.  A  homicide  cauae,  the  venue  of  nhich 
had  been  changed  conformably  to  the  act  of 
June  28,  I8SB  (30  Stat  at  L.  511,  chap. 
S17),  5  29,  because  of  the  Indian  citizen- 
■hip  of  the  accused,  from  tlie  United  States 
eouTt  in  the  Indian  territory  to  the  Federal 
district  court  at  Paria,  Texas,  was  not  pend- 
ing in  the  United  Statei  court  in  the  In- 
dian territory,  within  the  meaning  of  the 
Jroviaions  of  the  Oklahoma  enabling  act  of 
une  le,  1906  (34  Stat,  at  L.  £67,  chap. 
333S),  3  20,  as  amended  by  the  act  of  March 
4,  1907  (34  Stat,  at  L.  1S87,  chap.  2911), 
for  the  transfer  to  the  Oklahoma  courts  of 


not  transferred  to  the  United  States  circuit 
or  district  courts  in  the  atate  of  Oklahoma. 

[Ed.  NotB.— Far  other  cases.  «•  Courts,  Deo. 
of,.  I  «1.' 

For  other  deflrltloni,  see  Wordi  and  PbrasM, 
Tol.  t.  pp.  GZT«-6ZT9:    vol.  t.  p.  TTEO.] 

WiTNiGsra  (t  52«)  —  CoMPETESCT  —  Hoa- 
BAND  AND  Wife. 

4.  T]ie  wife  of  the  accused  is  not  compe- 
tent to  testify  in  the  Federal  courts  on  uia 
behalf. 

[Ril.  Note.— ror  other  caaoR,  ho  WltnesM^ 
Cent  Dtf.  11  IM-IES:    Dec.  Dig.  |  G!.-] 

CHiMtNAi,  Law  (S  957*)  — Affidavtib   of 

JUBOHS. 

5.  The  trial  court  commits  no  error  In 
denying  a  motion  for  a  new  trial  in  a  crim- 
inal case,  founded  upon  the  affidavits  of 
Jurors  to  the  effect  that  they  did  not  under- 
stand the  lefptl  affect  ol  their  verdict. 

[Ed.  Nole.— For  other  cases,  sea  Crimlaal  Law, 
Cant.  Dig.  II  23U-23SS;    Dec.   Dig.   |  UI.'] 

[No.  319.] 
Aryued  November  28  and  20,  1910,     Decid- 
ed .lanunry   3,  IBll, 

IN  ERROR  to  the  District  Court  of  tba 
United   Stales  for  the  Enstern   District 
of  Texas  to  review  a  conviction  of  murder. 
AtHrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.   Janiea  O.   Dudley   for  plaintiff  in 


■    *Ur.  Justin  MoKenna  delivered  the  opin- 
km  of  the  oourt; 

Eendrix  was  indicted  to  the  United 
States  oourt  in  the  Indian  territory  for  the 
erime  of  murder,  for  killing  one  Roler  W. 
Voss.  On  his  motion  the  case  was  trans- 
ferred for  trial  to  the  United  States  court 
for  the  eastern  district  of  Texas,  at  Paris, 
Texas.  The  order  transferring  the  case  re- 
oited  that  it  was  made  on  the  motion  of 
Hendtix,  "the  eourt  being  well  advised  in 
the  premises." 


•For  other  caasm  •*•  lune  topio  *  )  n\ 


On  the  4tli  of  Uarah,  lODS,  In  the  di*- 
trict  court,  he  objected  to  the  JurisdietiOB 
of  the  court,  on  the  ground  that  the  crime 
was  oommitted  In  the  state  of  (Ulaluima, 
and  "that,  under  the  act  of  CongreHS  known 
as  the  'enabling  act,'  passed  June  16,  1909 
[34  StaL  at  L.  267,  ehap.  3335],  all  criminal 
cases  pending  in  the  United  States  oourt 
within  the  Indian  territory  were  trans- 
ferred to  the  district  courts  of  the 
stata  of  Oklahoma,  and  of  the  coun^  of 
said  state  where  the  alleged  offense  is  said 
to  have  t>een  committed." 

A  motion  was  made  to  send  the  cause  to 
snch  county,  to  the  end  that  the  offenw 
"be  tried  in  the  county  and  state  where 
alleged  to  have  been  committed,  in  pur- 
suance of  the  Constitution  of  the  United 
States  and  the  statutes  made  in  pursuanoe 
thereof." 

The  motion  was  supported  by  tiie  affidavit 
of  the  attorney  of  Hendrix,  which  stated 
that  he  was  instrumental  in  having  the 
cause  removed  to  Paris,  Texas,  on  account 
of  the  prejudice  of  the  presiding  judge  of 
the  southern  district  of  the  Indian  territorf, 
and  that,  "under  the  Federal  statute  per- 
mitting said  removal  to  be  made,  the  sama 
was  done  by  Will  Hendrix  on  my  ad* 
vice  and  suggestion,  especially  for  the  rea- 
son before  mentioned.     .    .    ." 

The  motion  was  denied,  Hendrix  was 
eonvicted  and  sentenced  to  hard  labor  for 
life  in  the  penitentiary  of  the  United  SUtea 
at  Atlanta,  Oeorgia.  |j 

*  A  motion  for  a  new  trial  was  made^  * 
stating  as  the  grounds  thereof  certain  rul- 
ings upon  evidence,  and  the  action  of  the 
court  in  denying  the  motion  to  transfw 
the  case  to  Garvin  county,  Olclahoma.  And 
the  same  grounds  constitute  the  assign- 
ments of  error  in  this  court. 

Another  ground  is  urged  in  the  argument. 
It  is  urged  that  the  district  eourt  at  Pari^ 
Texas,  did  not  liave  jurisdiction  of  the  per> 
son  of  Hendrix,  because,  as  it  is  eoDtended, 
the  order  of  the  court  changing  the  venue  of 
the  case  directed  it  to  be  transmitted  "^ 
the  United  States  court  at  Paris,  Texas," 
and  did  not  designate  the  district  court, 
as  required  by  the  statute.  "There  were 
district  and  circuit  courte,"  it  is  said, 
"for  the  eastern  district  of  Texas,  at  Paris, 
Texas,  but  no  court  by  the  name  of  tba 
'United  States  court.'"  And  it  is  aeked, 
"to  which  of  these  courts  was  this  ease 
transferred?"  The  question  is  easily  an- 
swered. The  sUtuta  under  which  the 
change  of  venue  was  made  provides  "that 
whenever  a  member  of  the  Choctaw  and 
Chickasaw  Nations  is  indicted  for  homi- 
cide, he  may,  within  thirty  days  after  Bueh 
indictment  ...  file  ...  his  affi- 
davit that  he  oannot  gat  a  fair  trial,  .  qJ.-, 
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•nd  H  thmnpon  iImU  b«  tht  dnty  of 
tha  }iidga  ...  to  ordar  «  ehuigs  of 
Tenue  in  insh  ease  to  the  United  StatM  dia- 
Met  court  for  the  weatem  dlatrlet  of  Ark- 
uuu,  at  fort  Smith,  ArkaoMU,  or  to  the 
United  States  diatriet  court  for  tha  eaat- 
arn  diatriet  of  Texaa,  at  PoJ-ia,  T«iu.  .  .  ." 
80  Stat,  at  L.  511,  chap.  617.  Beading  the 
order  of  Uia  court  ehan^ng  the  venne  of  the 
eaaa  in  connection  with  the  atatuta,  the  or- 
der  ia  not  uncertain.  Besidea,  the  record  waa 
tranBterred  and  Bled  in  the  diatriet  court 
at  PariB,  Tezaa,  and  Hendriz  waa  tried 
in  that  court.  In  other  worda,  the  eaae  waj 
ronoTcd  to  the  only  United  States  court 
jjat  Paria,  Texaa,  deaignated  bjr  the  atatute, 

•  and  tried  in  tlia  onl;  United  Statea  court 
there  in  which  it  oould  be  tried. 

It  la  further  contended  that  eueb  dia- 
triet eonrt  had  no  juriidiction  of  the  per- 
•on  of  Hendrix  beoauae  the  order  of  re- 
moval did  not  recite  "the  Jufiadictional 
facta  or  flndinga  authorizing  inch  change 
of  venue,"  nor  are  auch  facta  or  flndinga 
ahowu  hy  the  record.  That  ia,  it  ia  not 
ahown  that  he  waa  a  member  of  the  Choc- 
taw and  Chiekaaaw  Nations.  To  both  ob- 
Jaetfona  it  might  lie  immediately  anawerad 
that  »  complete  record  of  the  caae  ia  not 
here.  The  affidavit  upon  which  the  order 
of  removal  waa  made  ia  not  here.  It  is 
not  denied  that  an  affidavit  waa  filed,  as 
reqnired  by  the  atatute,  and  it  may  be  aa- 
Bumed  that  it  waa  auffieient  to  juatify  the 
action  of  the  court.  It  ia  admitted  tliat 
^andrix  la  an  Indian  and  a  member  of  the 
Cihoctaw  and  Chlekaaaw  Kationa.  The  mo- 
tion for  change  of  venue  waa  made  by  him, 
•■d  could  only  have  been  made  by  him, 
and  the  order  leeitei  that  the  court  granted 
Um  motion,  'Hieing  well  adviaed  in  the  pre- 
misea."  Thia  mean*  adviaed  by  Hendrix  in 
tiia  way  provided  by  the  atatute.  And  it 
haa  indubitable  eonflrmation  in  the  affida- 
vit of  hie  attorney,  filed  in  support  of  the 
motion  to  aend  the  case  back  to  Oklahoma. 
It  ia  stated  that  the  motion  for  removal 
waJ  made  "under  the  Federal  atatuta  per- 
mitting said  removal  to  t>e  made." 

The  Inference  ia  palpable  that  the  }urls- 
dlcUonal  fact  that  Hendriz  was  an  Indian 
waa  presented  to  the  court  and  constituted 
Ita  ground  of  action, — action  which,  we  may 
■ay,  waa  imperatively  required  t^  the  stat- 
ute 

The  next  eont«ntIon  of  Hendrix  la  that 
Jnrladiction  waa  taken  from  the  district 
eonrt  in  Texaa  by  j  20  of  the  act  to  enable 
the  people  of  Oklahoma  to  form  a  constitu- 
tion and  a  state  government,  aa  amended 
Uarch  4,  ie07.  By  that  section  it  waa  pro- 
vided that  all  causes,  civil  and  criminal, 
pending  in  the  United  States  courts  of  Okla- 
A  homn  territory,   or   in   the  United   Statea 

•  mirta  in  tha  Indian  territory,  at  the  time 


thoaa  territories  ahonU  beooaM  ft  state,  not 
tranaferrad  to  tha  United  States  eircuit 
eonrt  or  diatriet  eonrfa  In  the  state  of  Okla- 
htona,  should  be  prooaeded  with,  held,  and 
determined  by  the  eourta  of  the  state,  with 
righta  of  appeal  to  the  final  appellate  court 
of  the  state  and  to  the  Supreme  Oonrt  of 
the  United  Statea.  And  ft  ia  provided  that 
"all  criminal  caaea  pending  in  the  United 
Statea  eourta  in  the  Indian  territory,  not 
tranaferrad  to  the  United  Statea  eircuit  or 
district  eourta  in  the  state  of  Oklahonu^ 
shall  be  prosecuted  to  a  final  determins- 
tion  in  the  state  courts  of  Oklahoma  under 
the  laws  now  in  fores  In  that  territory,' 
34  Stat,  at  L.  12B7,  ebap.  8911. 

The  argument  ia  that,  by  certain  sets  of 
Congress,  explained  In  Be  Johnson,  16T  U. 
a  120,  4E  L.  ad.  103,  IT  Snp.  Ct.  Bap.  T83, 
tha  United  Statea  eonrts  in  tha  Indian  tent 
torj  were  given  jurisdiction  of  offenses  com- 
mitted in  the  territory  against  tha  laws  of 
the  United  States,  and  that  the  laws  which 
conferred  jnrisdiction  tm  the  United  States 
eourta  held  in  Arkanaaa,  Kansas,  and  Tex- 
as, ouUide  of  the  limlta  of  the  territory, 
were  repealed.  But  wa  have  aeen  that  bj 
g  29  of  the  act  of  June  28,  lS9a,  a  ehange 
of  venue  of  caaea  in  tho  United  States 
eourta  of  the  territory  oould  be  Invoked  bf 
a  member  of  the  Choetaw  and  Chickasair 
Nationa,  and  that  under  the  atatuta  the 
venue  of  the  pending  oaae  waa,  on  the  mo> 
tion  of  Hendrix,  cliangad  to  the  diatrtol 
court  at  Paris,  Texaa.  It  la,  however,  eoa- 
tanded  that  tha  power  of  tha  eourt  to  make 
the  order  "had  beai  taken  away  and  re- 
pealed by  the  act  of  C<mgresa  known  aa  the 
'enabling  ac^'  and  the  stata  of  Oklahoma 
had  been  erected  and  the  state  eourta  had 
snceeeded  to  the  jurladiction  of  the  United 
States  eourta  in  the  Indian  territary."  The 
"enabling  act,"  it  ia  urged,  "makes  no  ex- 
ception or  provision  saving  cases  pending 
in  the  United  Statea  eourt  In  the  Indian 
tarritory,  nor  any  provision  aavlng  eaass 
then  pending  in  any  of  ths  United  States  % 
eourta"  at  Paris,*  Texaa,  or  In  the  eastam  * 
district  of  Texas,  on  change  of  venue,  and 
therefore  the  court  had  no  jurisdiction  to 
try  Hendrix.  To  support  the  contention  It 
is  argued  that  when  the  jurisdiction  of  a 
oauae  depends  upon  a  statute,  the  repeal  of 
the  statuta  takes  away  the  Jurisdiction  and 
causes  pending  at  the  time  fall,  unless  saved 
by  provision  of  tha  statute.  Many  eases 
are  cited  to  support  the  proposition, 
and  other  cases  to  sustaJn  tha  riew  thal^ 
"if  an  act  conferring  jurisdiction  is  re- 
pealed without  reservation  as  to  pending 
cases,  they  fall  with  it."  The  effeat  would 
hare  to  be  admitted  if  tha  Imputed  causa 
existed.  The  act  of  June  28,  1898,  under 
which  the  ehange  of  venue  waa  orderei^ 
waa  not  repealed.     Iba  eonditl 
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tutura  ftppUntton,  of 

witii  tiM  sdmioBton  of  th«  atata  in  tlw  Union, 
bat  what  had  been  dcme  Wore  130,%  time 
wia  not  abrogated,  nor  waa  tlia  statate  i^ 
pealed.  It  Itad  performed  ite  oCBee  as  to 
the  pending  caae,  trat  evmi  if  we  sbould  eon- 
aider  it  Decessarily  aa  a  eontlnuing  power, 
not  eompletoly  fulflUing  ita  pnrpoaa  by  the 
transfer  aimply  of  a  caae  from  one  court 
to  anotlier,  wa  cannot  regard  It  as  having 
been  repealed,  nor  that  juriadietion  had 
been  taken  from  the  diatriet  court  at 
Paria,  Tezaa.  The  "enabling  act"  providei 
only  for  the  tranafer  of  oaeea  to  the  court* 
of  Oklahonia  which  were  pending  in  the 
diitrict  court  of  the  territory  of  Olclahoma 
and  in  the  United  States  eourta  of  Indian 
territory.  That  this  caae  waa  ao  pending  was 
the  conception  of  counsel  when  the  motion 
was  made  to  transfer  it  to  the  district 
eourt  of  QraTin  county,  (AInhoma,  and  the 
aune  conception  is  ezpreased  In  the  argu- 
ment. And  it  is  Deceasary  to  meet  the  words 
of  the  enabling  act,  whioh  emttraeed,  aa  we 
have  seen,  only  cases  pending  in  the  eourts 
of  Oklahoma  and  Indian  territories.  The 
foundation  of  tlw  conception  seems  to  be 
that  the  venue  of  the  case  was  not  legally 
"  changed  to  the  district  eourt  at  Paris, 
•  Texas,  and  that  it  waa  still  pending  in'the 
United  States  eourt  in  the  Indian  territory 
whan  the  enabling  aet  was  passed,  and  was 
transferred  by  the  act  to  the  eourta  of  the 
atate.  To  this  operation  of  the  aet  we  can- 
not assent.  The  act  ia  explicit  in  its  terms 
and  provisions.  It  waa  careful  in  ita  ae- 
oommodations  for  the  new  conditions, — the 
ehange  of  the  territories  into  a  state,  and 
In  the  adjuttmente  made  necessary  by  the 
creation  of  new  jarisdietions,  state  and  Fed- 
araL  There  wsa  no  such  necessity  for  oases 
transferred  to  other  jurisdictions  still  ade- 
quate te  diapoae  of  them.  The  contention  Is 
therefore  untenable. 

It  ia  assigned  as  error  that  the  wife  of 
Hendrlx  was  not  allowed  to  testify  in  his 
behalf  to  certain  matters  which,  it  is  eon- 
tended,  were  "vitelly  material  to  his  de- 
fense." The  ruling  was  not  error.  Logan 
V.  United  SUtes,  144  U.  &  263,  36  L.  cd. 
420, 12  Sup.  Ct  Rep.  «1T. 

On  the  motion  (or  new  trial,  affidavits 
of  four  jurors  were  offered,  steting  with 
•Mne  detail  that  they  did  not  understand 
the  l^:al  effect  of  the  verdict.  Only  one  of 
the  affldavite  is  in  the  record.  The  maker 
States  that,  by  finding  the  defendant  guilty, 
as  ebarged  in  the  indictment,  without  capi- 
tal punishment,  "he  did  not  understand 
what  the  punishment  would  be  on  such  a 
verdict,  and  agreed  to  it  on  the  understand- 
ing that  the  punishment  would  only  be  two 
years  in  the  penitentiary."  He  further 
•tatea  that  he  was  In  favor  of  a  verdict  for 


Motad  to  tha  vordiet  had  he  thoo^t  «v 
beliend  tt  ■Vonld  oarry  with  It  »  llfo  pao- 
alty,"  The  motion  for  new  trial,  aa  wo 
have  said,  waa  denied.  We  see  no  error  in 
the  ruling.  Mattox  v.  United  Stetea,  14« 
U.  &  140,  36  L.  ed.  91T,  13  Sup.  Ct  Rep.  50. 

The  other  errors  assigned  are  not  preased 
in  the  argument. 

Judgment  affirmed. 

Mr.  Justioa  Harlan  dissenbk 


McMaaters,  Reoelvera,  FlBs.  in  Err., 


CODBTB  (I  894*)— Fbivoloqsress  or  Fid- 

EBaL  QnxsTioR. 

1.  The   contention   that   full   faith    and 
credit  were  not  given  to  the  judgment  of  a 


to  roister  within  tha  state  before  entering 
into  the  eontract  in  snit,  by  a  decision  of  a 
state  eonrt  holding  that  such  judgment 
was  not  a  bar  to  a  seoond  action  between 
the  same  parties  upon  the  same  contract, 
where  the  eorporation  bad  brought  itself 
within  the  eurative  provisions  of  Pa.  act 
May  23,  1907,  is  not  so  far  frivolous  as  not 
to  serve  as  the  basis  of  a  writ  of  error  from 
the   Federal   Supreme  Court  to   the  state 

[EM.  Nolo. — For  other  cai»,  see  Courts.  Cent. 
Dis.  1  1W9;    Deo.  Dig.  |  aw.'l 

CoTJSTS  (I  396»)-ScoPB  or  Rkvikw— OoH- 

BTBUCTtOH    or    OUBATIVK   ACT. 

2.  Whether  the  pTOvisions  of  Pa.  aot  May 
23,  1007,  validating  eontracte  of  foreign 
corporations,  extended  to  a  contract  which 
had  previously  been  adjudged  invalid  by  a 
Federal  eourt  because  of  Uie  corporation's 
failure  to  register  within  the  state  before 
entering  into  such  contract,  will  be  deter- 
mined by  the  Federal  Supreme  Court  lor  it- 
self on  a  writ  of  error  to  a  state  court, 
presenting  the  question  whether  full  faith 
and  credit  were  given  to  such  judgment  by 
the  decision  of  Ue  state  oourt  that  it  waa 
not  a  bar  to  a  second  action  between  tha 
same  parties  on  the  same  contract,  after 
the  corporation  had  brought  itself  within 
the  terms  of  such  statute. 

IBd.  Not*.— For  Dthar  casea.  see  Courts.  Ceat 
Dlr  li  loe.  1090;    Dec.  Dig.  )  S9S;*    Appeal  and 
Error.  CenL  Dig.  K  3384-3234,1 
COBFOBATIONS      (g      G4I*)  —  IKVALID     COB- 

TKiCra — CUBATIVE    LEGJBLAnON. 

3.  Contracte  of  a  fofwgn  corporation 
which  have  been  adjudged  invalid  becauae 
of  ita  failure  to  register  within  the  state 
before  making  such  contracte  are  embraced 
by  the  provisions  of  Pa.  act  May  23,  1901, 
lef^lizing  eontracte  of  foreign  corporations 
which,  after  making  such  contracts,  but 
prior  to  the  passage  of  the  act,  have  estab- 

ihed  a  known  place  of  business  in  ttt 
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•r  sssee  see  same  topic  A  I 
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•Ute,  and  deaignated  authorized  agents  for  '■ 
the  tranaacticm  of  its  buBineas,  and,  before 
eommeQciDg  suit,  havB  paid  all  taxes  tbut 
woald  have  accrued  if  they  had  eomplled 
with  the  Uw  at  Um  tin)*  of  beginning  buai- 

(Bd.  NoU.— For  ottiar  cam,  m*  Corparatlou, 
Dm.  DIk.  1  Ml.*] 
JtrDOHBifi   (I   622*)  — Full  Faith   amd 

CWEOIT. 

4.  Tha  Judgment  of  a  Federal  court  dla- 
tBiwtng  an  action  by  a  foreign  corporation 
beoauee  of  its  failura  to  register  within  the 
■tata  befora  entering  into  the  contract  in 
«uit  is  not  denied  full  faith  and  credit  by  a 
decision  of  a  state  court  holding  that  such 
lodgment  is  not  a  bar  to  a  second  action 
Mtween  the  same  parties  upon  the  same  con- 
tract, where  the  corporation  baa  brongbt  it- 
self within  the  proviaiona  of  Fa.  act  May 
fiS,  1907,  legalising  contract*  mad*  by  for- 
•ign  corporatioDB  which,  after  making  ludt 
eontracts,  but  prior  to  the  paasage  of  tha 
act,  have  establiahed  a  known  place  of  bnal- 
nsM  in  the  state,  and  designated  authorized 
•genta  for  the  transaction  of  ita  business, 
and  before  eommenekig  mit,  hare  paid  all 
taxes  that  would  have  accrued  If  they  had 
eomplled  with  the  laws  at  the  time  of  b*- 
ginning  businesa. 

[Bd.  TlotB.— For  other  cues,  asa  Judamast, 
Cant.  Dl|.  n  11M-1E0D;    Dao.  Dig.  |  m.*l 

fNo.  Ml.] 

Submitted  December  S,  1910.    Decided  Jaa- 

nujr  8,  1011. 

IN  ERBOK  to  the  Suprems  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Allegheny  Coun- 
ty In  that  state  holding  that  a  judgment  of 
a  Federal  court  dismissing  an  action  by  a 
foreign  corporation  because  of  its  failure 
to  register  within  the  state  before  making 
the  contract  in  suit  was  not  a  bar  to  a 
seoond  action  between  tha  same  parties  up- 
on the  same  contract,  after  the  eorporation 
l»d  complied  with  the  proviwona  of 
•nraUva  statute.     Affirmed. 

Sea  same  ease  below,  227  Pa.  90,  711  AtL 
lOSO. 

The  facts  are  stated  In  the  opinion. 

Mr.    Tbomae    Pattcraon    for    plaintiffs 


f  . 


'Mr.  Justice  HcKenna  delivered  the  opin- 
Nn  of  the  court: 

This  is  the  second  action  between  tlie 
parties,  defendant  In  error  being  plain- 
tiff in  both,  and  the  purpose  of  both  be- 
ing the  recovery  of  |332,T50.S8  upon  an 
■ward  of  Jamea  S.  McBoberts  chief  engi- 
Beer  of  the  railroad  company,  madii  under 
the  eireumitaneee  hereinafter  detailed.  In 
tCe  present  action  the  declaration 
taina  a  count  upon  a  quantum  meruit. 
*For  oUier  ooMi  aas  aams  topic  A  |  huub 


The  first  action  was  brought  in  the  Unit- 
ed States  circuit  court  for  the  western  dia- 
trict  of  Pennsylvania.  A  verdict  was  direct- 
ed for  the  plaintiff  (defendant  in  error  here) 
for  the  full  amount  of  the  award,  subject 
to  the  court's  decision  upon  a  point  re- 
served. Subsequently  judgment  mm  o6- 
■  entered  tor  the  defendant  (plain- 
tiff in  error  here).  One  of  the  grounds  ol 
the  motion,  and,  aa  it  was  the  only  one 
considered,  it  is  not  necessary  to  give  the 
others,  was  that  the  action  conld  not  be 
maintained  becauae  the  plaintiff  (defend- 
ant in  error  here)  being  a  foreign  corpora- 
tion (it  was  incorporated  under  the  laws 
of  West  Virginia)  did  not  register  as  re- 
quired by  the  statute  of  Pennsylvania,  bft- 
fore  making  ths  contract  on  which  tlie  ao- 
'30  was  based. 

An  act  passed  In  1874  provided  that  no 
foreign  eorporation  should  do  buaiuesi  in 
the  state  until  it  had  eBtsbllshcd  an  office  or 
offices  Bsd  appointed  an  agent  or  agenta  for 
the  transaction  of  business  therein.  And 
made  unlawful  for  such  corporation 
to  do  any  business  until  it  had  filed  in  the 
ofBoe  of  the  secretary  of  the  commonwealth 
a  statement,  under  seal,  signed  by  the  presi- 
dent and  secretary,  showing  the  title  and  g 
■bject  of  the* corporation,  the  location  of* 
Its  offices,  and  the  names  of  ita  agents.  A 
certifleate  <rf  Qie  secretary  of  the  c<Hnmon- 
wealth  of  such  filing  waa  required  to  be 
kept  for  public  inspection  in  every  office. 
Transacting  business  without  complying 
with  the  provisions  of  the  act  was  made  a 
misdemesnor. 

An  set  was  passed  In  ISSfi  whieb  provid- 
ed that  any  limited  partnership,  bank,  Joint 
stock  association  organized  under  the  laws 
of  the  commonwealth,  or  under  the  laws  of 
any  other  state,  and  doing  business  in  tha 
commonwealth,  should  register,  in  the  office 
of  the  auditor  general,  the  place  of  ita  busi- 
ness and  postoffice  address,  the  names  of  cer- 
tain of  its  officers,  and  the  amount  of  capi- 
tal authorized  and  the  amount  paid.  Sueh 
registration  was  also  required  of  every  cor- 
poration then  engaged  in  business  in  the 
commonwealth.  Annual  registration  was 
required  thereafter.  A  penalty  of  tSOO  was 
imposed  for  violations  of  the  act. 

The  plaintiff  had  not  registered  at  tba 
time  the  contract  involved  in  the  act  woa 
made.  It,  however,  subsequently  registered^ 
It  was  held,  following  the  decisions  of  the 
oDurts  of  Pennsylvania,  that  the  atatutM 
made  unlawful  businesa  transactions  with- 
in the  state  by  a  foreign  corporation  xrhloh 
bad  cot  complied  with  their  provisions.  And 
it  was  said  [161  Fed.  ISO]  i 

"Nor  does  the  award  of  the  engineer  hava 
any  efficacy  in  thjs  case.  Authority  on  his 
part  to  act,  and  tbe  obligation  of  portiea 


1.  Did.  IWT  to  date,  *  gap'T. 
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to  abide  hj  lib  daelslcm,  resti  in  both  emaM 
OB  tha  provWon  of  a  eontr&et  which  la  oon- 
tm  lepmn.  Tha  law  will  not  enforoa  an 
■ward  baaed  on  an  illegal  cootracL  Ben- 
ton T.  Singleton,  114  Ga.  666,  ES  L.B^  IBI, 
to  B.  B.  311." 

TIm  opinion  concluded  M  fallows: 

'Vfoa  the  whole,  therefora,  we  are  of 
opinion  that,  bj  reason  of  the  nonregtatra- 
(ion  of  the  plaintiff  corporation  prior  to 
ihe  contract  here  involved,  the  Tardiot  for 
m  plaintiff  cannot  be  Buetained.  Judgment 
•  will'tiierefore  be  entered  in  favor  of  the  de- 
fendant non  el»tanU  veredicto,  but  laid 
judgment  ahall  not  bar  anjr  subsequent  suit 
or  proceeding  by  the  plaintiff  for  tervieea 
performed." 

The  drcuit  oourt  of  appeala,  to  which  the 
«a8e  waa  carried,  alao  expressed  the  view, 
Applying  aa  It  said,  the  decisions  of  the 
icourta  of  the  state,  that  the  contract  was 
illegal,  and  Iti  illegality  made  void  the 
award  made  under  it.  The  Judgment  of 
the  elrcnlt  court  waa  affirmed. 

Then  an  act  of  legielatore  of  Pennsyl- 
Ttnia  waa  passed,  entitled,  "An  Act  Vali- 
■  dating  Contraeta,  Bonds,  or  Obligations 
Made  by  Corporations  of  Other  States, 
Without  First  Having  Established  Known 
Places  of  Buslnesa  and  Designating  Au- 
thorized Agents  for  the  Tranaaction  of 
Their  Business  Within  This  Commonwealth, 
ftnd  Providing  for  the  Enforcement  of  the 
fiame."    P.  L.  206. 

TiiereupoD  this  action  was  brought  not 
«nty  upon  the  award  made  1^  Jamea  H. 
Roberta,  but  also  tor  work  and  labor  done 
«a  upon  a  gitantum  mgruit.  Among  other 
defensea,  the  judgment  In  the  United  States 
«lrcnft  court  was  pleaded  as  a  bar  to  the  ac- 
tion notwithstanding  the  act  of  May  83, 
1B07.  The  trial  court  was  of  opinion  that 
the  act  "cured  the  defect  in  platntifTB  con- 
tract," and  accordingly  the  judgment  waa 
not  a  bar  to  the  action.  The  court  also 
ruled  against  the  other  defenaea,  and  en- 
tered Judgment  for  plalntllT  (defendant  In 
error  here).  It  was  sustained  by  the  su- 
preme court  of  the  atate,  on  the  ground 
that  the  adjudication  in  the  circuit  court 
'^ttled  Dothin)^  with  respect  to  the  merits 
of  this  eaae;  all  that  was  there  adjudicated 
waa  the  plaintiffa  right  to  maintain  its 
action  aa  an  unregistered  foreign  oorpora- 
tion."  Tie  supreme  court  further  decided 
that  "the  effect  of  the  act  of  May  23,  1907, 
waa  to  remove  the  impediment  created  by 
the  prior  act  to  the  enforcement  of  the 
tract,  and  the  plaintiff  had  at  once 
quired    the   right   to   maintain   an   action 


•  'The  action  of  the  state  court,  deciding 
against  the  judgment  of  the  United  States 
•fronit  oourt  aa  a  bar,  constitutes  the  Fed- 
«nl  question  in  the  ease,  tha  contention  of    1332,760.98. 


pUlnUff  in  error  being  that  dna  f^th  ami 
eradit  ware  danied  tha  Judgment.  A  ai»- 
tion,  however,  ia  made  to  dismiss  the  writ 
of  error  on  the  ground  that  no  Federal  qnw- 
tion  ia  presented  by  tha  record,  or  alterna- 
tively to  afSrm  the  judgment. 

The  motion  to  dismias  ia  based  on  the 
contention  that  the  judgment  of  the  eireult 
court  reserved  to  plaintiff  a  right  of  aetloit 
for  the  tervieea  performed,  and  that  tlie  an- 
preme  oourt  of  the  state  having  decided 
that  tha  present  action  waa  within  the  reser- 
vation, it  gav^  not  denied,  the  same  faith 
and  credit  it  would  have  given  to  ■  state 
Judgment  rendered   under   almUar   oiraum* 

When  a  party  saaerta  that  doe  faith  and 
credit  have  not  been  given  to  a  judgmmt 
rendered  in  an  action  between  him  and  the 
other  party,  he  aaserts  a  right  under  tha 
Constitution  of  the  United  States,  and  ne»- 
'ily  this  raises  a  Federal  queatlon.  Thla 
ia  the  aasartlon  In  the  present  caae,  and  tha 
eoDsideration  which  the  supreme  court  of 
Pennsylvania  gave  It  demonatratea  that  It 
is  not  ao  far  frivolous  aa  to  sustain  a  mo- 
tion to  dismiss.  The  motion  la  thanfore  d» 
nied.  On  the  other  hand,  wa  cannot  say 
that  the  motion  to  dismiss  is  without  color, 
and  paas,  therefore,  to  the  merits,  for  tha 
determination  of  which  a  fuller  Statement 
of  the  facta  beoomea  necessary. 

The  Weat  Side  Belt  Railroad  Compaay, 
which  we  shall  refer  to  as  the  railroad 
company,  entered  Into  a  contract  with  ana 
Petrie  bo  conatruet  an  extension  of  its  road. 
Petrte  engaged  to  conatruet  and  complete 
the  proposed  worlc  In  the  manner  and  with- 
in the  time  called  for  by  the  speclfloatloti^ 
and  the  railroad  company  agreed  to  pay  for 
the  work  the  aum  of  f400,000.  The  contraet 
was  dated  April  28,  ISOI.  On  the  24th  of 
May  followinit  Petrie,  with  the  eonaant  of  S 
the  railroad  company,  entered'Into  a  eon-  ■* 
tract  with  the  Pittsburgh  Construction 
Company,  referred  to  herein  aa  the  construo- 
tion  company,  to  do  the  work.  This  eon- 
tract  waa  a  transcript  of  the  contract  bm- 
tween  Petrie  and  the  railroad  company,  ex- 
cept as  to  the  conaideration.  Following  tha 
signature*  of  the  parties  this  appearsi 
"For  value  received,  the  Weatside  Belt  Com- 
pany and  John  8.  Scully  and  T.  8.  Bams- 
dall  do  hereby  guarantee  and  become  sure^ 
for  the  payment  of  the  money  mentioned 
in  this  contract  as  the  same  becomes  due 
and  payable." 

Under  the  contract  John  H.  McRoberto 
was  made  the  final  arbitrator  to  determina 
all  matters  in  dispute,  and  dispute*  arcea 
which  were  submitted  to  him.  He,  after 
full  hearing,  made  an  award  in  favor  of 
the  construction   company   la   the  snm  of 
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His  eonHtruetloii  eompany  brought  tlia  rc- 
tion  to  which  we  have  leferred  in  the  eir- 
ralt  oonrt  of  tha  UniUd  State*  againit  the 
railroad  eompviy,  Soully  uid  BKmadall, 
on  their  contract  of  pmrajity  for  the 
amoimt  of  the  award.  The  proceedings  In 
the  eiieuit  court,  and  it*  judgment,  and 
that  of  the  circuit  court  of  appeal*,  have 
been  stated. 

An  act  of  Haj  23, 1907,  moitloned  above, 
provided  that  contraeta  made  by  foreign  eor- 
porationa  abould  be  binding,  and  might  be 
enforced  in  the  courts  of  the  commonwealth, 
provided  the  corporation  had  eabeequmtlj 
and  prior  to  the  passage  of  the  act  com- 
plied with  the  laws  of  the  oonuDonwealth 
by  establishing  a  known  place  of  business 
in  the  state,  and  designating  authorized 
agents  for  the  transaction  of  its  business, 
and  before  commencing  any  suit  upon  such 
contract,  bond,  or  obligation,  and  had  paid 
all  taxes  that  would  have  accrued  to  the 
eommonwealth  If  it  had  complied  with  the 
laws  at  the  time  of  beginning  businesa 

After  the  passage  of  the  act  this  action 
was  brought.  The  declaration  contained 
two  counts,  one  for  the  recoverj  of  the  sum 
o  of  9332,750.08,  with  Interest,  for  services 
■  performed  and  materials  furnished,  eonclu- 
riveljr  evidenced  by  the  award  of  Jamea  E. 
HcRoberts,  and  the  other  upon  a  quantum 
meruit  for  the  value  of  the  work  done  and 
materials  furnished,  as  of  the  data  of  the 
performing  and  fumis'blng  the  some.  Judg- 
ment was  rendered  for  the  construction 
eompan}',  as  we  have  stated. 

The  decision  in  this  case  turns  upon  a 
eomparison  of  the  two  actions,  and  the  ef- 
fect of  the  act  of  Ua7  23,  1907. 

It  was  assumed  by  the  trial  court,  and 
also  by  the  supreme  court,  that  the  action 
tn  the  circuit  court  was  between  the  same 
parties  and  upon  the  same  cause  of  action 
•■  this  one.  Malting  that  assumption,  the 
trial  court  said  the  question  was.  Did  the 
act  of  May  23  "revitalize  the  contract, 
which  the  United  States  court  declared  in- 
validT"  And,  construing  the  statute,  de- 
cided that  it  was  its  intention  to  legalise 
every  contract,  bond,  or  obligation  ot  a  for- 
eign corporation  which  bad  not  complied 
with  the  laws  of  the  state,  but  subsequent- 
ly had  done  so,  and  paid  all  of  the  taxes 
which  would  have  accrued.  "The  act  makes 
no  distinction,"  the  court  said,  "between 
eontracta  which  have  been  litigated  and 
those  which  have  not  been  litigated;"  and 
as  it  was  found  that  the  plaintiff  {defend- 
ant in  error)  had  complied  with  all  the  re- 
quirements of  the  statute,  it  was  held  that 
the  defect  in  the  contract  was  cured  and  the 
judgment  of  the  circuit  court  was  no  bar 
to  recovery.  The  supreme  court  pronounced 
the  ruling  correct,  and,  we  may  assume,  ap- 


proved the  grounds  upon  wUclt  It  waa  baas^ 
It  is  true  the  learned  court  dlaeuaaad  tha 
judgment  more  than  it  did  tbe  act  of  Ha^ 
23,  but  thii,  we  Infer,  waa  for  the  pnrpose  «t 
showing  that  the  judgment  In  the  circuit 
court  was  rendered  not  upon  tlie  contrc^ 
veraies  which  arose  between  the  partiea  la 
consequence  of  the  eontrae^  Ita  terms,  the 
stent  or  manner  of  its  performance,  or  the 
Ifabili^  of  the  railroad  company  upon  Itt  ^ 
contract  of  guaranty,  but  "waa  based,"  ■■  o 
the  court  said,  "exclusively  on  tha'plaia-  ■ 
tiffs  disabilit;  to  maintain  the  action  b»- 
cause  of  its  failure  to  register  within  the 
state  before  the  contract  sued  npon  waa  ot- 
tered into,"  and  that,  therefore,  the  judg- 
ment did  not  preclude  a  consideration  at 
the  act  of  May  23,  or  take  from  it  the  power 
to  "revitalize"  the  contract.  We  agree, 
therefore,  with  the  railroad  company,  that 
the  effect  ot  the  act  of  May  23  oonstitiitaa 
"tbe  real  and  only  issue  in  the  caae." 

That  the  action  could  be  maintained  with- 
out it  is  not  contended.  It  is  true  that  tha 
declaration  contained  a  count  upon  a  guai*. 
turn  fnemtt,  in  order  to  bring  the  casa 
within  tlie  reservation  of  Uie  judgment  at 
tbe  circuit  court,  but  evidence  to  sustain  it 
was  ruled  out  upon  the  objection  of  plain- 
tiff in  error,  on  tbe  ground  substantially 
that  the  contract  furnished  its  own  measure 
of  domagea,  "ascertained  in  tbe  manner  set 
forth"  in  the  contract,  that  is,  by  an  ap- 
praisement and  award,  and  that  tbe  evi- 
dence offered  was  a  "contradiction  of  tlia 
written  contracts  in  the  case,"  and  there- 
fore incompetent.  The  quantum  meruit, 
therefore,  is  out  of  the  case,  and  the  action 
rests  on  the  contract,  as  the  action  in  the 
circuit  court  did,  and  the  judgment  in  the 
latter,  adjudging  Its  invalidity,  is  a  tiai'  to 
the  present  action,  unless  such  effect  haa 
been  taken  from  it  by  the  act  of  May  23, 
1007.  And  thla  is  admitted.  Indeed,  de- 
fendant in  error  asserts  that  it  was  assumed 
by  everybody  at  the  trial,  but  it  la  insisted 
that  the  effect  of  the  act  is  not  a  Federal 
question,  hut  solely  one  for  the  state  courts. 
In  this  we  cannot  concur.  It  is  an  element 
in  the  consideration  of  the  question  wheth- 
er due  faith  and  credit  were  given  to  tha 
judgment  of  tbe  circuit  court,  and  we  are 
brought  to  tbe  consideration  of  the  curative 
effect  ot  the  act 

Id  Watson  v.  Mercer,  8  Pet  BS,  8  L.  ed. 
876,  such  an   act  was  sustained  against  a 
charge  that  It  devested  vested  righte  and 
impaired  the  obligation  of  a  contract.     Tha  ^ 
act  considered  made  valid  the  deeds  of  mar-  9 
ried  women  which  were  invalid'by  reaaov  ■ 
of  defective  acknowledgments,  and  avoided 
a  judgment  In  ejectment  rendered  against 
one  ot  the  parties  to  tbe  action  because  of 
such  a  defect  In  a  deed  relied  on  fot  titl& 
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TiM  oontroTar^  wu  between  the  mceeuor 
1^  descent  ot  tbo  muried  womui  uid  the 
grantee  in  tb«  deed.  It  was  uid  in  the 
ugument  that  the  descent*  had  been  oon- 
flrmed  by  two  judgments  of  the  lupreme 
eourt  of  the  stale  against  the  deed,  adjudi- 
oating  it  to  be  Toid  on  pointa  invoWing  its 
validity,  which  judgmeots,  it  was  contend- 
ed, were  conclusive  evidence  that  the  deed 
was  no  deed,  and  that  the  righta  acquired 
bj  descent  were  ahaoIut«  vested  rights.  The 
act  was  neTertbeless  sustained,  as  we  have 
sUted. 

SatteTlee  v,  Matthewson,  2  Pet  380,  7  L. 
ed.  4E9,  ia  to  the  same  effect.  Title  was 
set  up  as  a  defense  in  an  action  of  eject- 
ment to  which  the  plaintiff  replied  that, 
conceding  it  to  be  older  and  better  than 
his,  it  nevertheless  could  not  be  set  up 
against  him,  as  the  defendant  was  his  ten- 
ant The  trial  court  toolc  that  view,  and 
the  supreme  court  of  the  state  reversed  it 
on  the  ground  that,  by  the  statute  law  ot 
the  state,  the  relation  of  landlord  and  ten- 
ant could  not  subsist  under  a  Connecticut 
title.  Before  the  second  trial  of  the  case  the 
le^lature  of  the  state  (Psnnsylvanla) 
passed  a  law  providing  that  the  relation  of 
landlord  and  tenant  should  eiiet  under  such 
titles.  Thia  court  affirmed  the  judgment  of 
the  supreme  conrt  of  the  state,  sustaining 
the  Uw. 

The  doctrine  of  Satterlee  v.  Uattbewaon 
and  Watson  v.  Mercer  was  repeated  in  Ran- 
dall V.  Ereiger,  S3  Waa  13T,  150,  23  L.  «d. 
IM,  126. 

In  Orosa  v.  United  SUtes  Mortg.  Co.  108 
U.  S.  477,  27  L.  ed.  705,  2  Sup.  Ct  Rep. 
940,  the  aame  principles  were  applied  to 
austain  an  act  of  the  state  of  Illinois,  mak- 
ing valid  a  mor^ge  which  was  inoperative 
nnder  the  provisions  of  prior  laws.  So  also 
Ewell  V.  Daggs,  lOB  U.  S.  143,  27  L.  ed.  082, 
2  Sup.  Ct  Rep.  408. 

In  Utter  v.  Franklin,  172  U.  8.  416,  43 

S  L.  ed.  40S,  10  Sup.  Ct  Rep.  1S3,  it 

•*  elded  that*an  act  of  Congress  validating  a 

defect  in  bonds  of  the  territory  of  Arizona 

was  within  the  power  of  Congrees. 

The  principle  of  the  eases  ia  declared  to 
be  by  Mr.  Justice  Matthews,  In  Bwell  v. 
I^SB<>  *up'«i  "that  the  right  of  a  defendant 
to  avoid  his  contract  is  given  io  him  by 
statute,  for  purpose  of  its  own  and  not  be- 
eauae  it  affects  the  merits  of  hia  obligation; 
and  that  whatever  the  statute  gives,  under 
audi  circumstances,  as  long  as  it  remains 
m  fieri,  and  not  realized  by  having  paased 
into  a  completed  transaction,  may,  by  a  sub- 
sequent  statute,  be  taken  away.  It  Is  a 
privilege  that  belongs  to  the  remedy,  and 
forma  no  element  in  the  rights  that  inhere 
in  the  contract"  And  such  view  of  curative 
statutes  is  entertained  by  the  supreme  court 
*n>r  oUmt  eaau  >m  i»m»  topic  Aim 


of  Paonsylvaida,  as  Indicated  by  its  opinio* 
in  the  present  case  aad  the  casea  there  aite& 
The  Federal  qoeation  having  been  vat- 
rectly  decided,  th«  Judgment  li  aWrmed. 


Louia  zEisa 

Reoobdb  (I  2*)— PoLiOK  PowEE— Rmtob- 
uia  LOST  RiooBDs. 

1.  A  state  poBsesses  the  |»ower  to  remedf 
the  confusion  and  uncertamty  as  to  regis- 
tered titles  to  land,  arising  from  the  loas  or 
destruction  of  public  records  by  flood,  flra^ 

r  earthquake. 

IBi.  Not*,— For  other  easai,  SM  Recordi,  Dec. 
DIS.  i  1.-1 

GoKBriTunoNAL  Law  (I  306*)— Dob  Pro- 
CCB8  ot  Liw— Lost  ubcobds  Act^No- 

TICE  TO    UNKKOWR    Cl-A.IUAHTa. 

2.  The  saleiniarda  afforded  unknown 
claimants  or  claims  by  the  proviaions  of 
Cal.  Laws  1000,  chap.  SB,  for  the  estab- 
i!_i. .  — 1  quieting  of  title  to  real  prop- 

of  the  loss  or  destruction  of 
publio  records,  by  an  action  in  rvtn,  to  be 
brought  by  a  person  in  the  actual  and  peaoe- 
able  pHMsession  of  tlie  property  against  "all 
persons  claiming  ajiy  interest  in  or  lien  up- 
on the  real  property  herein  described,  or 
any  part  thereof, "  aatis^  the  due  process 
ot  law  clause  of  the  Federal  Constitution, 
where  such  statute,  as  construed  by  the 
state  courts,  requirea  the  plaintiff  to  des- 
iguata  and  serve  all  knovm  claimanta,  and 
those  whom,  with  reasonable  diligence,  he 
can  ascertain  to  be  such,  and  calls  for  eon- 
structive  service  by  publication  against  non- 
residentB  and  unknown  owners,  for  the  con- 
spicuous posting  upon  the  property  of  a 
eopy  of  tbe  summons,  and  the  recording  of 
a  nt  ptndena, — especially  since  nnder  GaL 
Code  Civ.  Froc.  g  473,  any  person  interested 
and  having  no  actual  notice  of  the  decree 
may  come  in  at  any  time  within  a  year  aft- 
er its  rendition,  and,  upon  showing  causa, 
may  have  the  decree  vacated  as  to  him,  and 
be  allowed  to  answer  to  the  merits. 

[Ed.  Note.— For  otber  cum,  see  Constitutional 
lAw,  Cent.  Dtt.  I  tlS;    Doc  Dls-  |  SM.*] 

[No.  230.] 

Argued  October  14  and  17,  1010.    Decided 
January  S,  1011. 

N  A  CERTIFICATB  from  the  Unitad 
Stat«B  Circuit  Court  of  Appeals  for  tlw 
Ninth  Circuit,  presenting  questions  as  ta 
the  Invalidity  under  the  Federal  Constitn- 
tion  ot  the  California  loat  records  aet  and 
proceedings  thereunder.  Answered  In  ths 
n^ativsk 

Statement  by  Mr.  Chief  Jnstiee  TVIiltat  a 
*As  a  result  of  the  conditions  caused  ta  • 
I  San    Francisco   by   the    great   calami^   ot 
earthquake  and  ire  which  befell  that  ei^ 


0' 


1.  Dili,  ism  to  iM.  ft  Rw' 


■-J?4y>Ot^lc 


1910. 


AMEEICAN  LAND  CO.  r.  ZEISS. 


In  AprO,  1004,  an  Bxtrkordmary  seuion  ot 
the  l^iHlatnre  ol  California  was  convoked. 
One  Teaaon  atated  for  the  call  was  the  ne- 
eewitf  of  proTiding  for  reatoring  the  record 
A  title  to  land  in  Ban  Francisco.    An  act  to 

•  acoomplish  that  purpoae  became  a  law  upon 
Its  approval  on  June  16,  1906.  It  ia  copied 
on   the   margin,  t 

The  circuit  court  of  appeals  baa  certi- 
fied the  iaauea  involved  in  a  pending  cause, 
the  determination  of  w^ieb  rests  upon  the 
validity  of  the  statute  just  referred  to. 
The  pertinent  facta  arising  on  the  record 
of  the  cause  are  stated  in  the  certificate, 
and  are  hereafter  eat  forth.  The  purpose 
g  eontem plated  ia  to  obtain  instructions  as  to 

•  whether  the  act  in  question  "is  violative  of 
the  14th  Amendment  of  ttie  Constitution  of 


the  United  SUtes,"  and  whether  bj  Tirtoa^ 
of  a  decree  rendered  by  the'eaperior  oonrt  * 
of  the  city  and  county  of  Son  Francisco, 
referred  to  in  the  reeital  of  tacts,  the 
American  Land  Company  "has  been  deprived 
of  its  property  without  due  process  of  law." 
The  following  are  the  facts  reoited  in  tbe 
certificate:  JJ 

*"The  appellant,   h  complainant  in  the* 
court    below,    brought   its    bill    in   equi^  JJ 
against  the  appellee  to  remove*a  cloud  from  ■ 
its  title  to  real  proper^,  and  to  quiet  it* 
title   thereto.     The   bill   alleges   on  April 
10,  lOOB,  and  at  all  the  times  prior  there* 
to,  referred  to  in  the  bill,  Oeorge  H.  Lent  J 
•and  Mary  G.  Coggeahall  were  severally  the  * 
owners  in  fee  simple  of  two  adjacent  lota 
of  land  In  San  Francisco,  which  lots  are 


tChapter  G 


[Approved   June  IS,    1900,] 

The  people  of  the  state  of  California,  rep- 
resented in  senate  and  assembly,  do  enact 
as  follovrs: 

See.  ].  Whenever  the  public  records  in 
the  ofBce  of  a  county  recorder  have  been, 
or  shall  hereafter  be,  lost  or  destroyed,  in 
whole  or  in  any  material  part,  hy  flood, 
fire,  or  earthquake,  any  person  who  claims 
on  estate  of  inheritance  or  for  life  in,  and 
who  is  by  himself  or  bis  tenant  or  other 
person  holding  under  him,  in  tbe  actual  and 
peaceable  poseession  of  any  real  property 
In  such  county,  may  bring  and  maintain  an 
action  ^n  rem  against  all  the  world,  in 
the  superior  court  for  the  county  in  which 
such  real  property  ia  situate,  to  eatablish 
his  title  to  such  property,  and  to  determine 
all  adverse  claims  thereto.  Any  number  of 
separate  parcels  of  land  claimed  by  the 
vUintiff  may  ba  Included  in  tbe  same  as- 

Seo.  i.  Tbe  action  shall  be  commenced 
by  tbe  filing  of  a  verified  complaint,  in 
which  tbe  party  so  commencing  the  same 
shall  be  named  >a  plaintiff,  and  the  defend- 
ants shall  be  described  as  "all  persona 
elaiming  any  interest  In,  or  lien  upon,  tbe 
real  property  herein  described,  or  any  part 
tbereof,  and  abatl  contain  a  statement 
^  the  facta  enumerated  in  g  1  of  this  act,  a 
[Articular  description  of  such  real  prooerty, 
and  a  specification  of  tbe  estate,  title,  or 
interest  of  tbe  plaintiff  therein. 

Sec-  S.  Upon  the  filing  ot  the  complaint, 
%  aommons  must  be  issued  under  the  seal 
of  the  court,  which  ahall  contain  the  name 
of  the  court  and  county  in  which  the  action 
is  brought,  the  name  ot  the  plaintiff,  and 
a  parti'^ular  description  of  the  real  prop- 
er^ Involved,  and  ahall  be  directed  to  "all 
persons  elaiming  any  interest  in,  or  lien 
npon  tbe  real  property  herein  described,  or 


"In  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  Count/  (or 
City  and  Oonntr)  of . 

AcUon  Ho.  — % 
,    PUintiff, 


The  People  of  the  SUta  of  California,  to  all 
persona  claiming  any  Interest  in,  or  lien 
upon,  the  real  property  herein  described, 
or  any  part  thereof,  defendants, 
GreetingB: 
You  are  hereby  required  to  appear  and 

answer   tbe  complaint   of  -, 

plaintiff,  filed  with  the  clerk  of  tbe  above 
entitled  court  and  county,  witliin  three 
months  after  the  first  publication  ot  this 
aummons,  and  to  set  forth  what  interest 
or  lien,  if  any,  you  have  In  or  upon  that 
certain  real  property  or  any  part  thereof, 
aituated  In  the  county  (or  city  and  county) 

ot ,  state  of  California,  particularly 

described  as  follows;   (Here  insert  deserip- 

And  yon  are  hereby  notified  that,  unless 
you  Bo  appear  and  answer,  the  plaintiff  will 
apply  to  the  court  for  the  relict  demanded 
in  tbe  complaint,  to  witi  (Here  insert  a 
statement  of  tbe  relief  so  demanded.) 

WitnesB  my  hand  and  the  seal  of  said 

court,  this  —  day  of  ,  *.  n,  . 

£Seal.J ,  Qert" 

See:  4.  The  sommons  shall  be  published 
In  a  newspaper  of  general  circulation,  pub- 
lished in  the  county  in  which  the  action 
is  brought.  The  newspaper  in  which  auch 
publication  ia  to  be  made  shall  be  desEniat- 
ed  by  an  order  of  the  court  or  a  judge 
thereof,  to  be  signed  and  filed  with  the 
clerk.  No  other  order  for  the  publication  of 
the  aummons  ahall  be  necessary,  nor  shall 
any  affidavit  therefor  be  required,  nor  naad 


lofGooglc 


202 


81  SUPREUE  COUBT  SEPOSTEH. 


Oct.  Imit, 


deteribed  in  tha  bilL  The  loU  uid  otbers 
■imilarlf  aitiuted  are  kaown  m  city  Blip 
•nd  water  lots.  Under  the  proriHiaiis  of  an 
act  of  the  legislature  of  the  Btate  of  Cali- 
fornia, approved  March  6,  1S51  (Stat  of 
18S1,  p.  764),  the  state  leased  this  prop- 
arty  to  the  city  of  Sao  Francisco  for  the 
term  of  nmety-niiie  years.  The  appellee  ts 
Alleged  to  be  the  owner  of  the  unexpired 
portion  of  this  leaae  as  snccesaor  in  inter- 
est of  the  city's  right,  and  to  be  entitled  to 
the  posseasion  thereof  until  March  26,  1960. 
The  bill  alleges  that  the  appellee  has  no 
right  whatever  other  than  this  right  of  pos- 
session and  occupation;  that  notwithstand- 


ing the  piemlsas,  the  appellea  elaims  to  b* 
the  owner  in  fee  siinple  of  said  lands  mi- 
der  a  judgment  and  dwiree  of  the  ■nperior 
court  of  the  state  of  California  in  and  for 
tha  city  and  eoantf  of  San  Franeiwo, 
made  and  entered  December  19,  1S06,  in 
a  proceeding  entitled  "Louie  Zeiss,  Flain- 
tifr,  vs.  All  Persona  Claiming  Any  Intersst 
in  or  Lien  upon  tha  Ke&l  Propwty  Hera-  5 
in'Desoribed,  or  Any  Part  Thereof,  Defend-  * 
ants;'  that  said  proceeding  waa  brought  un- 
der an  set  of  the  legislature  of  the  stata 
of  California,  entitled,  'An  Act  to  Pioride 
for  the  EsUblishment  and  Quieting  of  Tttia 
to  Keal  Proper^  In  Case  of  the  Loss  or  Da- 


any  copy  of  the  complaint  be  served,  ez- 
except  as  hereinafter  required.  The  sum- 
mons shall  be  published  at  least  once  a 
fraek  for  a  period  of  two  months,  and  to 
«aeh  publication  thereof  shall  be  appended 
«  memorandum  in  substance  as  foHovrs; 
2      "The   first  publication  of  thin  lummons 

•  was  made  in (here 'insert  the 

■ama)  newspaper  on  the  — day  of         ■■  ■ 

*,  D. i  (inserting  the  date)." 

And  if  the  affidavit  proviled  for  In  g  6 
of  this  act  diecloses  the  name  of  any 
person  claiming  an  interest  in  the  proper- 
ty, or  a  lien  thereon  adverse  to  the  plain- 
tiff, that  fact,  together  with  the  name  and 
Address  (if  given),  of  said  person,  shall  be 
stated  in  a  memorandum  to  be  appended 
to  the  summons  In  substance  as  follows: 

"The  following  persons  are  said  to  claim 
en  interest  in,  or  lieu  upon  eaid  property 
adverse  to  plaintiff  (giving  their  names 
and  addresses  as  above  provided).  A  copy 
of  the  summons,  together  with  a  copy  of 
tha  foregoing  memoranda,  shall  be  pasted  in 
«  conspicuous  place  on  each  parcel  of  the 

Eroperiy  described  in  the  complaint,  with- 
1  mteen  days  after  the  first  publication  of 
the  summons." 

Sec.  5.  At   the   time   of   filing   the   com- 

Elaint,  tha  plaintiff  shall  file  with  the  same 
is  affidavit,  fully  and  explicitly  setting 
forth  and  showing  (1)  the  character  of  his 
estate,  right,  title,  Interest,  or  claim  in 
and  poBHession  of  the  property,  during 
what  period  the  eame  has  existed  and  from 
whom  obtained;  (2)  whether  or  not  he  has 
ever  made  any  conveyance  of  the  property, 
or  any  part  thereof,  or  any  intereets  therein, 
and  if  so,  when  and  to  whom;  also  a  state- 
ment of  any  and  all  eubaistiog  mortgages, 
deeds  of  trust,  and  other  liens  thereon;  (3) 
that  he  does  not  know  and  has  never  been 
informed  of  any  other  person  who  claims 
or  who  may  claim,  any  interest  in,  or  lien 
«pon,  tha  property  or  any  part  thereof,  ad- 
versely to  him,  or,  if  he  does  know  or  haa 
bera  informed  of  any  such  person,  then  the 
Dame  and  address  of  such  person.  If  the 
plaintiff  is  unable  to  state  onj  one  or  more 
of  the  matters  herein  required,  he  shall  set 
forth  and  show,  fully  and  explicitly,  the 
raasona  for  sneh  inability.  Sneh  affidavit 
ab«U  ooaatitute  »  part  of  tha  jndgmant 


roll.  If  the  plaintiff  be  a  eorporation,  tha 
affidavit  shall  be  made  by  an  officer  thereof. 
If  the  plaintiff  be  a  person  under  guardian- 
ship, tbe  affidavit  shall  be  made  by  hie 
guardian. 

Sea  6.  If  tha  sold  affidavit  diseloeM  tha 
name  of  any  person  claiming  any  intereet 
in,  or  lien  upon,  the  property  adverae  to  the 
plaintiff,  tha  summons  shall  also  be  per- 
sonally served  upon  such  person  if  he  can 
be  found  within  the  state,  together  with 
a  copy  of  tbe  complaint  and  a  copy  of  said 
affidavit  during  the  period  of  the  publica- 
tions of  the  summons ;  and  to  the  copy  of  S 
the  summons  delivered  to  any  snch'peraoo  • 
there  shall  be  appended  a  copy  of  the  m«no- 
randa  provided  for  in  g  4  hereof. 

It  such  person  resides  out  of  this  atat^ 
a  copy  ol  the  summons,  memoranda,  eon- 

Slaint,  and  affidavit  shall  be  within  fifteen 
ays  after  tbe  first  publication  of  tbe  sum- 
mons deposited  in  Uie  United  States  poet- 
office,  inclosed  in  a  sealed  envelop,  postM> 
prepaid,  addressed  to  such  person  at  w 
address  given  in  the  affidavit  or  if  no  ad- 
dress be  Kiven  therein,  then  at  the  couu^ 
seat  at  the  eouu^  in  which  the  action  is 
brought.  If  such  person  resides  within 
this  state,  and  could  not,  with  due  diligence 
be  found  within  the  Btat«,  within  the  period 
of  the  publication  of  the  summons,  then 
said  copies  aforesaid  shall  be  muled  to  him 
as  above  provided  forthwith  upon  the  ex- 
piration of  said  period  of   publication. 

Sec.  T.  Upon  the  completion  of  the  pnb- 
lication  and  posting  of  the  summons,  and 
its  service  upon  and  mailing  to  the  person, 
it  any,  upon  whom  it  is  hereby  directed  to 
be  so  spMially  served,  the  court  shall  have 
full  and  complete  jurisdiction  over  the 
plaintiff  end  the  said  proper^,  and  of  tha 
person  of  everyone  claiming  any  eetate^ 
right,  title,  or  interest  in  or  to,  or  liem 
upon,  said  property,  or  any  part  thereof, 
and  shall  be  deemed  to  have  obtained  tha 
poeaession  and  control  of  said  proper^  for 
the  purposes  of  the  action,  and  shall  have 
full  and  complete  jurisdiction  to  render  the 
judgment  therein  whioh  ia  provided  for  in 
this  aot 

Sec  8.  At  any  time  within  three  months 
from  tha  firat  publication  of  the  aummcn% 
or  within  inoh  further  time,  not  exceeding 
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Etructlon  of  Public  Recordi,'  approTed  June 
16,  1906;  that  Hid  claim  of  th«  appellea 
under  laid  decree  is  vithont  right,  and 
aaid  decree  !•  void;  that  in  the  complaiDt 
io  that  proceeding  the  appellee,  after  prop- 
erly setting  forth  the  destniction  of  the 
records,  alleged  that  he  wb«  the  owner  in  fee 
Rimpie,  free  of  encumbrance,  of  the  lands 
which  are  described  in  the  bill  in  this  eaee, 
and  that  he  praj'cd  for  a  decree  of  the  bu- 
perioT  court  adjudging  bis  title  to  be  aa  set 
forth  by  him;  that  at  the  time  of  filing 
his  complaint  he  Bled  bis  affidavit  setting 
forth  the  character  of  the  estate,  the  source 
of    his    title,    his    possess ioD,    and    stating 


that  Iw  had  made  no  eonveyance  of  thv 
land,  that  there  were  no  liena  on  it,  Biid> 
tliat  he  did  not  know  and  that  he  bad' 
never  been  informed  of  any  other  peraon 
who  claimed  or  may  claim  any  intereat  or 
lien  upon  the  property,  or  any  part  thero- 
of,  adversely  to  him.  The  affidavit  oon- 
tained  no  averment  that  inquiry  of  any 
kind  had  been  made  to  ascertain  whether 
such  adverse  claim  did  exist  It  Is  sbowv 
in  the  bill  that  in  said  proceeding  under 
said  act  of  the  legislature,  summons  war 
published  in  the  Law  Recorder  for  the- 
space  of  two  months,  and  was  also- 
posted  on  the  land,  and  after  the  perioJ 


thirty  days,  as  the  court  may,  for  good 
cause,  grant,  any  person  having  or  claim- 
ing any  estate,  Tigbt,  title,  or  interest,  in 
or  to,  or  lien  upon,  said  property,  or  any 
part  thereof,  may  appear  and  make  him- 
wU  a  party  to  the  action  by  pleading  to  the 
complaint  All  answers  must  be  verified 
and  must  apeciflcally  set  forth  the  estate, 
right,  title,  interest,  or  lien  so  claimed. 

See.  9.  The  plaintiff  muat,  at  the  time 
of  filing  the  complaint,  and  every  datendant 
claimins  any  affirmative  relief  must,  at  the 
time  of  filing  his  answer,  record  in  the 
office  of  the  recorder  of  the  county  in  which 
the  property  ia  situated,  a  notice  of  the 
pendency  of  the  action,  containing  the  ob- 
ject of  the  action  or  defense,  and  a  particu- 
lar description  of  the  property  affected 
tiierebv;  and  the  recorder  shall  record  the 
g  same  in  a  book  devoted  exclusively  to  the 
•  recordation  of  such  notices,*and  shall  enter, 
upon  a  map  or  plat  of  the  parcels  of  land, 
to  be  kept  by  him  for  that  purpose,  on  that 
part  of  the  map  or  plat  representing  the 
parcel  or  parcels  bo  deaciibed,  a  reference 
to  the  date  of  the  filing  of  such  notice  and, 
when  recorded,  to  the  book  and  page  of  the 
record  thereof. 

Sec  10.  No  judgment  in  any  such  action 
shall  be  given  by  default;  but  the  court 
must  require  proof  of  the  facta  alleged  in 
the  complaint  and  other  pleadings. 

Sec.  II.  The  judgment  shall  ascertain 
and  determine  all  estates,  rights,  titles,  in- 
terest!, and  claims  in  and  to  said  property 
and  every  part  thereof,  whether  the  same 
be  legal  or  e<]ui table,  present  or  futnre, 
veeted  or  contingent,  or  whether  the  same 
consist  of  mortgages  or  liens  of  any  descrip- 
tion, and  shall  be  binding  and  conclusive 
npon  every  person  who,  at  the  time  of  the 
eommencement  of  the  action,  had  or  claimed 
any  estate,  right  title,  or  interest  in  or  to 
said  property,  or  an^  part  thereof,  and  upon 
every  person  elaimtng  under  him  by  title 
subsequent  to  the  eommencement  of  the  ac- 
tion. A  certified  copy  of  the  judgment  in 
anch  action  shall  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  said 
action  was  commenced,  and  any  party  or  the 
■nccesaor  In  interest  of  any  party  to  said 
action  may,  at  his  option,  file  for  record 
In  the  oiBoe  of  the  recorder  of  such  eoun^ 
the  entire  judgment  roll  in  said  action. 


Sec  18.  Except  as  herein  otherwise  pto- 
vided,  all  tiia  provisions  and  rules  of  law 
relating  to  evidence,  pleading,  practice,  new 
trials  and  appeals,  applicable  to  other  civil 
actions,  shall  apply  to  the  actions  hereby 
authorized. 

At  any  time  after  the  issuance  of  the 
summons,  any  party  to  the  action  may  taka 
depositions  therein,  in  conformity  to  law, 
upon  notice  to  the  adverse  party  sought  to 
be  bound  by  such  depositions,  and  who  have 
appeared  in  the  action  (if  any),  and  upoa 
notice  filed  with  the  clerk.  ITie  depositionB 
may  be  used  by  any  party  against  any  other 
party  giving  or  receiving  the  noUce  (aacept 
the  clerk),  subject  to  all  just  eicaptiona. 

Sec.  13.  The  clerk  shall  number  consecir- 
tivety,  in  a  distinct  series,  all  aetioaa  hereby- 
authorized,  and  shall  keep  an  index  and  reg- 
ister thereof  devoted  exclusively  to  such  ao- 

Sec.  14.  Whenever  judgment  in  an  action 
hereby  authorized  shall  have  been  entered 
as  to  any  real  proper^,  do  other  setion  ^ 
relative  to'the  same  property  or  Hty  part* 
thereof,  maintained  under  this  act  naU  ba 
tried  until  proof  shall  first  have  been  mad» 
to  the  court  that  all  persons  who  appeared 
in  the  first  action,  or  their  BUcceBsora  Id 
interest,  have  been  personally  served'  with 
the  papers  mentioned  in  g  S  of  this  act, 
either  within  or  without  this  state,  mor« 
than  one  month  bef(»e  the  time  to  plead 

Sec  IS.  An  executor,  administrator,  or 
guardian,  or  other  person  holding  the  pos* 
session  of  property  in  the  right  <3  another^ 
may  maintoin  as  plaintiff,  and  may  appear 
and  defend  In,  the  action  herein  provided 
for. 

Sec  16.  The  word  "countr,"  whenever 
used  in  this  act  includes  and  appliee  to  » 
conaolidated  city  and  county. 

Sec  17.  The  remedies  provided  for  by 
this  act  shall  be  deemed  cumulative,  and  in 
addition  to  any  other  remedy  now  or  here- 
after provided  by  law  for  quieting  or  m- 
tablishing  title  to  real  proper^. 

Sec  IB.  All  actions  authoriaed  herein- 
muat  be  commenced  before  July  lit,  190k 

Bee  le.  This  act  shall  be  In  foree  tUi^ 
daya  after  its  p— — 
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«f  publication  of  the  nmunoiii  tlia  ap- 
pellee be  rein  obtained  *  decree  of  the 
aoort,  ta  prsyed  for  by  him.  The  bill  fur- 
ther alleges  that  although  the  appell&nt'a 
grantors  were  at  all  times  cltiieiiB  and  resi- 
dents of  CaUfomia,  not  eeeking  to  erade, 
but  ready  to  accept,  service  of  summona, 
and  easily  reached  for  that  purpose,  no 
•errice  was  made  upon  them,  nor  did  they 
in  any  way  receive  notice  of  the  pendency 
of  the  action,  nor  did  they  gain  any  knowl- 
edge of  the  cxieteuce  of  the  decree  until 
more  than  a  year  after  its  entry.  A*  de- 
murrer was  interposed  to  the  bill  in  the 
court  below  for  want  of  equity,  wblcb  de- 
murrer was  suBtained  by  the  court  and 
the  bill  was  diamissed." 

Messrs.  O.  Iirlnc  Wright,  Bamnel 
Knight,  Sdward  J.  McCutchen,  and  Charles 
Page  for  the  American  Land  Ctnupany. 

Messrs.   Otto  turn  Suden  and  Garret 
ir.  HcEnemey  (or  Zeiss. 
f  *Mr.  Chief  Justice  'WblW,  after  making 
tbe  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

Although  not  objecting  to  an  answer  to 
the  questions,  nevertheless  the  American 
Land  Company,  which  was  the  appellant 
below,  auggeita  at  bar  a  want  of  power  to 
*  reply  to  the  questions  for  a  twofold  rea- 
l^son;  First,  because'the  certiflcate  on  its 
(ace  indicates  that  tbe  court  below  was 
not  in  a  state  of  mind  which  required  the 
instruction  of  this  court,  but  was  merely 
desirous  of  provoking  a  direct  decision  by 
this  court,  to  avoid  the  delay  and  the  pub- 
lic inconvenience  which  otherwise  might  re- 
sult Second,  because  tbe  certiflcate  is  so 
broad  as  simply  to  refer  the  whole  case 
to  this  court  for  decision,  instead  of  pre- 
senting definite  propositions  of  law  for 
solution.  While  it  may  be  that  these  sug- 
gestions find  poBsibla  support,  eonaidering 
the  record  in  a  detached  way,  we  think 
when  the  certificate  is  considered  as  a 
whole,  and  the  subject  with  which  it  deals 
is  properly  weighed,  the  suggeetions  are 
without  merit.  We  therefore  paaa  to  a  oon- 
•tderatlon   of   the   questions   propounded. 

It  is  apparent  that  the  substantial  con- 
siderations Involved  in  the  questions  certi- 
fied are  embraced  in  the  following;  (a) 
the  authority  of  the  state  to  deal  with  the 
■nbject  with  which  the  statute  is  eon- 
eemedi  (b)  upon  the  hypothesis  of  the  ex- 
iltenoe  of  power,  the  sufficiency  of  the  safe- 
guards provided  in  the  statute;  (e)  upon 
the  like  hypotheaiH  tbe  adequacy  of  the 
proceedings  had  in  the  particular  cause 
with  which  the  certiflcate  deals.  We  shall 
ennsider  these  subjects  separately. 

As  to  tk«  power  of  lAe  stars. 

Hie  conditions  which  led  to  tbe  legisla- 
tion in  question  were  stated  by  the  supreme 


court  of  Callfomla  la  Tltb  ft  DoemMnl 
Bsstoration  Co.  t.  Earrlgao,  160  Cal.  8S9, 
8  L.B^(H.&}  SSS,  119  Am.  St.  Sep.  lOt, 
88  Pac  30B.     The  eonrt  said: 

'^t  Is  also  matter  of  eommon  knowledge 
that  in  the  city  and  county  of  San  Fran- 
dsco,  at  least,  if  not  in  other  counties,  the 
diiastar  of  April  last  worked  so  great  a  de- 
struction of  the  public  records  aa  to  main 
it  impossible  to  trace  any  title  with  com- 
pleteness or  certainty.  That  some  provision 
was  necessary  to  enable  the  holders  and 
owners  of  i«al  estata  in  this  eity  to  secure 
to  themselves  such  evidence  of  title  aa  g 
would  enable  them  not  Mily  to'defend  their  • 
posaession,  but  to  enjoy  and  exercise  tbs 
equally   important   right   of   disposition,   Is 

As  it  U  indisputable  that  the  general 
welfare  of  society  is  involved  in  tbe  se- 
curity of  the  title*  to  real  estate  and  in 
the  public  registry  of  such  titles,  it  ia  ob- 
vious that  tbe  power  to  legislate  as  to  such 
subjects  inheres  in  the  very  nature  of  gov- 
ernment. This  being  true,  it  follows  that 
government  possesses  the  power  to  remedy 
the  confusion  and  uncertainty  as  to  regis- 
tered titles  arising  from  a  die  aster  liks 
that  described  by  the  eourt  below.  We 
might  well  pursue  no  further  the  subject 
of  the  power  of  the  state  to  enact  the  law 
in  question,  and  thus  leave  its  authority  to 
depend  upon  tbe  demonstration  necessari^ 
resulting  from  tbe  obvious  considerations 
just  stated.  Aa,  however,  the  question  of 
power  is  intimately  interwoven  with  tbs 
sufficiency  of  the  procedure  adopted,  and  sa 
a  clear  comprehension  of  tbe  scope  of  the 
power  will  serve  to  elucidat«  tbe  question 
of  procedure,  we  shall  briefly  refer  to  some 
of  tbe  leading  ease*  by  which  the  elementary 
doctrine  of  power  over  the  subject  of  titla 
to  real  estate,  and  the  application  of  that 
doctrine  to  a  ease  like  tbe  one  in  band,  is 
settled  beyond  question.  That  a  state  has 
the  power,  generally  speaking,  to  provide 
for  and  protect  individual  rights  to  the  soil 
within  its  confines,  and  declare  what  shall 
form  a  cloud  on  the  title  to  sueb  soil,  waa 
reoognlied  in  Clark  v.  Smith,  13  Pet.  IW, 
10  L.  ed.  123.  So,  also.  It  is  conclusively 
established  tbat  when  the  public  interests 
demand,  the  Isav  may  require  even  a  par^ 
in  actual  possession  of  land,  and  alaiming  a 
perfect  title,  to  appear  before  a  properly 
constituted  tribunal,  and  establish  that  tjtls 
by  a  judicial  prooeeding.  Such  was  the 
method  employed  by  the  United  States  in 
settling,  as  between  itself  and  elaimants 
under  Mesiean  grants,  ths  title  to  prop- 
er^ In  California.  Barker  v.  Harv«y,  181 
U.  8.  481,  4S  L.  ed.  983,  21  Sup.  Ct  Sep. 
aOO;  Mitchell  v.  Puiman,  ISO  U.  S.  40^ 
4tf  L.  ed.  098,  21  Sup.  Ot.  Rep.  ,430;  Bo- 
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tiller  T.  Domiiigau,  130  U.  &  236,  32  L. 
«d.  KO,  0  Sup.  CL  Rep.  625;  Mora  t. 
SidnUch,  127  U.  a  70,  82  L.  ed.  51,  8 

H  Bap.  Ct.  Rep.  I06T. 

7  The  question  of  wh&t  aothoritT  ft  itate 
poHWBMs  over  titln  to  re«l  estate,  and  what 
jnriodictlon  over  the  mbject  it  maf  eonfei 
upon  iU  courts,  received  mueb  aoniideration 
in  Amdt  r.  Griggs,  184  U.  6.  316,  33  L. 
ed.  018,  10  Sup.  Ct  Sep.  057.  It  was  there 
held  that,  even  aa  to  ordinary  eontrover- 
eiea  respecting  title  to  land,  arising  be- 
tween rival  claimants,  the  state  possessed 
the  power  to  provide  for  the  adjudication 
of  titles  to  real  eetste  not  only  as  against 
residents,  but  as  against  nonresidents,  who 
mif^t  be  brought  Into  eourt  I7  pnblication. 
In  the  course  of  the  opinion  the  court  said 
(p.  320)  J 

"It  [the  state]  has  oontrol  over  property 
within  its  limits;  and  the  condition  of  ovm- 
arahip  of  real  estate  therein,  whether  the 
owner  be  stranger  or  dtiten,  is  subjection 
to  Its  rales  concerning  the  holding,  the 
transfer,  liability  to  obligations,  private  or 
public,  and  the  modes  ot  establishing  titles 
thereto.  It  oanuot  bring  the  person  of  a 
nonresident  within  Its  limits, — its  process 
goes  not  out  beyond  It*  borders, — but  It 
may  determine  tite  extent  of  his  title  to 
real  estate  within  its  limits;  and  for  the 
purpose  of  such  determination  may  providt 
any  reasonable  methods  of  Imparting  no- 
tice. The  well-being  of  evai;  communis 
requires  that  the  titie  to  real  estate  there- 
in shall  be  secured,  and  that  there  be  eon- 
venient  and  certain  methods  of  determin- 
ing any  unsettled  qnestions  respecting  It 
The  du^  of  accomplishing  this  is  local  in 
its  natara;  it  is  not  a  matter  of  national 
eonceni  or  vested  in  the  general  govern- 
ment; it  remains  with  the  state;  and  as 
ttiis  duty  Is  one  of  the  state,  the  manner 
of  discharging  it  must  be  determined  by 
the  state,  and  no  proceeding  which  it  pro- 
vides can  be  declared  invalid,  unless  in 
eonSiet  with  some  special  inhibitions  of 
the  Constitution,  or  against  natural  Jos- 
ticB." 

Manifestly,  under  circumstances  like 
those  here  presented,  the  principle  applies 
with  equal  force  in   the  ease  ot  unlcnown 

f  daimanta.       Undisclosed      and      unknown 

•  olainants  are,  to  say  the  least,  as  danger- 
ous to  the  stability  ot  titles  as  other  claaees. 
This  principle  received  recognition  and  was 
applied  in  Hamilton  v.  Brown,  161  U.  S. 
268,  40  L.  ed.  OSl,  IS  Sup.  Ct.  Rep.  685, 
where  It  was  held  to  be  competent  for  « 
slate  to  make  provision  for  promptly  as- 
eertainlng,  by  appropriate  judicial  proceed- 
ings, who  has  succeeded  to  property  upon 
the  death  of  a  person  leaving  such  property 
within  the  state.    It  was  said   (p.  878)  i 


"If  sndt  proaaadlogi  an  had,  after  ao- 
tnal  notice  by  SMrvioe  of  snmmons  to  all 
known  claimants,  and  eonstruetive  notice 
by  publication  to  all  pouible  cliUmantB 
who  are  unknown,  tlie  final  determination 
of  the  right  of  sucoeasion,  either  among  pri- 
vate persons,  as  In  the  ordinot;  adminis- 
tration of  estates,  or  between  all  persons 
and  the  State,  as  by  inquest  of  ofBce  or 
aimilor  process  to  determine  whether  the 
estate  has  escheated  to  the  public,  la  due 
process  of  law;  and  a  statute  providing 
for  such  proceedings  and  determination 
does  not  Impair  the  obligation  of  any  eon- 
tract  contained  in  the  grant  under  which 
the  former  owner  held,  whether  that  grant 
was  frcm  the  state  or  from  a  private  per- 

Tbe  application  of  the  doctrine  of  gov- 
erameutal  power,  as  just  stated,  to  a  eon- 
dition  like  the  one  here  In  question,  waa 
aptly  pointed  out  by  the  snpreuw  eoort  of 
Illinois  in  Bertrand  v.  Taylor,  87  HL  230, 
where,  in  eonsldering  the  Illinois  burnt 
record  set,  the  ooort  said: 

"It  was  demanded  as  a  matter  of  sats^ 
in  a  great  emergency.  It  waa  not  oalca- 
lated  to  take  any  reasonable  being  by  sur- 
prise- It  was  known  throughout  tlie  dv- 
ilized  world  that  a  large  part  of  the  titj  of 
Chicago  hod  been  deatroyed  by  ftrt^  and 
that  the  records  of  the  oaurt*  and  the  ree- 
orda  of  deeds  were  all  destroyed.  This 
naturally  commanded  the  attention  of  all 
reasonable  persons  everywhere  and  called 
upon  them  to  attend  and  sea  what  means 
would  be  adopted  to  mitigate  the  evils  and 
dangers  incident  to  the  destruction.  This  3 
legislation  was  not  doue*in  a  aomer,  bat* 
before  the  <d)servation  of  the  civilized  world. 
We  cannot  doubt  the  power  of  the  general 
assembly  to  pass  the  set" 

The  supreme  court  of  California,  In  the 
Kerrigan  Case,  supra,  addressing  Itaelf  to 
the  same  subject,  pertinently  observed; 

"Applying  the  principles  which  have  led 
the  eourte  In  cases  like  Amdt  v.  Griggs  and 
Perkins  v.  Wakebam,  86  Cal.  680,  21  Am. 
St  Rep.  67,  26  Pac  51,  to  sustain  judg- 
mente  quieting  titles  against  nonresidents 
upon  substituted  service,  why  should  not 
the  legislature  have  power  to  give  eimilar 
effect  to  such  judgments  against  unknown 
claimants  where  the  notice  la  reasonably 
full  and  complete?  The  validity  of  such 
judgments  against  known  residents  is  based 
upon  the  grounds  that  the  state  has  power 
to  provide  for  the  determination  of  titles 
to  real  esUte  within  ito  borders,  and  that, 
as  ag^nst  nonreaident  defendante  or  oth- 
ers, who  cannot  be  served  in  the  state,  a 
substituted  service  is  permissible,  as  being 
the  only  service  possible.  These  grounds 
apply  with  equal  (oroe  to  unknown  elalm- 
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Bjita.  The  powar  of  tha  stata  oa  to  titlaa 
•hould  not  be  limited  to  aettling  them  m 
againat  persona  named.  In  order  to  eier- 
eiae  this  power  to  its  fulleet  extent.  It  ia 
neceasary  that  it  should  be  made  to  oper- 
ate on  all  interests,  known  and  unknown. 
As  waa  said  by  Holmes,  Gh.  J,  in  Tyler 
V.  Repstration  Ct  Judges,  176  Mass.  71, 
61  LRJ..  433,  6B  N.  B,  812,  in  speaking 
of  a  statute  which,  In  the  particular  under 
diacUBsion,  was  similar  to  ours:  'If  it  does 
not  satisfy  the  Constitution  a  judicial  pro- 
ceeding to  clear  Utles  againat  all  the  world 
hardly  is  possible;  for  the  very  meaning  of 
auoh  a  proceeding  is  to  get  rid  of  unknown 
as  well  aa  known  claimanta — indeed,  cer- 
tainty againat  the  unknown  may  be  aaid  to 
be  ita  obiaf  end, — and  unknown  claimanta 
cannot  be  dealt  with  by  peraonal  service 
upon  the  claimant.' " 
*  The  power  exerted  by  the  act  being,  then, 
■  elearly  withln*the  legislative  authority,  we 
are  brought  to  consider  whether  the  law- 
ful power  was  manifested  in  such  a  manner 
as  to  eauae  the  act  to  be  repugnant  to  the 
14th  Amendment.  And  this  brings  us  to 
the  second   proposition    heretofore  stated, 

TJu  adeguiMy  of  the  Mfgguard*  which  the 
ttatvte  proindee. 

As  no  complaint  ia  made  concerning  the 
provisione  of  the  itatute  relating  to  the 
designation  of  and  notice  to  known  claim- 
anta, we  put  that  subject  out  of  view  and 
addreaa  ouraeWes  to  the  proTiatons  relat- 
ing to  unknown  claimanta  or  claims.  The 
action  which  the  statute  authorizes  may 
be  brought  by  "any  person  who  claims 
eatata  of  inheritance  or  for  life  in,  and  who 
ia  by  himself  or  his  tenant,  or  other  per. 
son  holding  under  him,  in  the  actual  and 
peaceable  possession  of  any  real  property" 
aituated  in  a  county  where  "the  public  rec- 
ords In  the  office  of  a  eounty  recorder  have 
been  lost  or  destroyed,  in  whole  or  in  any 
material  part,  by  flood,  Are,  or  earthquake." 
In  the  caption  of  the  complaint  the  stat- 
ute requires  that  the  defendants  shall  be 
described  aa  "all  persona  claiming  any  in- 
terest in  or  lien  upon  the  real  property  here- 
in deacribed,  or  any  part  thereof."  The 
summons  ia  required  to  contain  a  deacrip- 
tion  of  the  property  affeoted  by  the  suit, 
and  to  be  directed  to  "all  peraons  claim- 
ing an  Intereet  in  or  lien  upon  the  real 
property  herein  deacribed,  or  any  part 
thereof."  The  aummona  ia  to  be  published 
at  least  once  a  week  for  two  months,  and 
the  defendants  are  commanded  to  appear 
and  answer  within  tliree  months  after  the 
first  publication  of  the  summons.  A  copy 
of  the  aummona  ia  required  to  be  posted 
In  a  conspicuous  place  on  each  separate 
parcel  of  the  property  described  in  the  com- 


plaint within  flftaen  d»ya  after  the  first 
publication  of  the  summons.  At  ttia  time  of 
filing  the  complaint  s  notiee  of  the  pend- 
ency ol  the  action,  giving  among  other 
things,  a  particular  description  of  the  prop-  g 
arty  affected  thereby,  must  be'recorded  in  • 
the  ofiloe  ot  the  recorder  of  tbe  eounty  In 
which  the  property  is  situated,  and  it  ia 
made  the  duty  of  the  reeorder  to  enter, 
"upon  a  map  or  plat  of  the  parcels  of  land. 
to  be  kept  by  him  for  that  purpose  on 
that  part  of  the  map  or  plat  representing 
the  parcel  or  parcels  so  described,  a  ref- 
erence to  the  date  of  the  filing  of  such 
notice,  and,  when  recorded,  to  the  book 
and  page  of  tha  record  thereof."  In  con- 
aidering  the  statute,  wa  are  bound  by  th» 
construction  affixed  to  it  by  the  suprem* 
court  of  the  state,  and  therefore  treat  as. 
embraced  within  its  terms  that  which  the 
highest  court  of  the  state  boa  declared  the- 
statute  exacts,  either  expresaly  or  by  necea- 
sary  implication.  In  the  Eerrfgan  Case. 
supra,  It  waa  held  that  the  reanlt  of  tho 
proviaiona  of  the  statute  was  "to  require 
the  oomploinant  to  designate  and  to  aerre- 
aa  known  elaimanta  all  whom,  with  rea* 
scmable  diligence,  he  oould  aacertaju  to  b» 
claimants," — a  eonstruetion  which  in  effect, 
declared  that  the  statute  prohibited  the- 
omission  of  a  known  claim  or  claimant, 
upon  the  conception  that  the  righta  of  auclh 
claim  or  claimant  would  be  foreclosed  by 
the  general  designation  and  notice  pre- 
scribed for  unknown  claimants.  And  in 
HoAnan  v.  Superior  Court,  161  CaL  S8B,. 
90  Pae.  939,  where  the  doctrine  of  the  Ker- 
rigan Cue  waa  reiterated  and  applied,  tha- 
court,  after  holding  that  the  statute  re- 
quires the  plaintiff  in  hie  afBdavit  to  allege- 
in  terms  "that  he  does  not  know  and  hs» 
never  been  informed"  of  any  adverae  claim- 
anta whom  he  has  not  apecifleally  named, 
pointed  out  that  failure  of  tbe  plaintiff  to- 
make  inquiry  or  to  avail  himself  of  knowl- 
edge which  would  be  imputed  to  him  be- 
cause of  facts  aufflcient  to  put  him  on 
inquiry  aa  to  the  eiiatence  ot  adverse  clalma> 
would  be  available  "in  any  subsequent  at- 
tack upon  the  decree,  upon  the  ground  that 
there  was  extraneous  fraud  of  tbe  plaintiff 
in  making  a  false  affidavit  to  obtain  Jurla- 
dietion." 

It  fa  to  be  boTua  in  mind  that  It  has 
been  settled  [GriHith  v.  Connecticut,  219 
U.  S.  583.  M  L.  ed.  1151.  31  Sup.  CL  Rep.* 
132,  and  cases  ritpd)  that'the  14th  Amend-* 
ment  does  not  operate  to  deprive  tbe  states 
of  their  lawful  pon'er,  and  of  the  right,  in 
the  exercise  of  such  power,  to  resort  to  res^ 
sonable  methods  inherently  belonging  to  tbe 
power  exerted.  On  the  contrary,  tbe  pre- 
visions of  the  due  process  clause  only  ra- 
etrain    those    arbitrary    and 
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«ierti(«u  of  power  which  «ie  not  really 
within  l&wful  Btat«  pover,  Binoe  tbej  an 
M>  uuTeMonable  and  unjust  u  to  iiopair 
or  deetroy  fundamental  rights. 

It  it  to  be  obBerred  that  the  atatnte 
not  only  reqairei  ■  diftoloaura  by  the  plain- 
tiff of  all  known  alaimanta,  but  moreoT«r, 
at  the  very  outset,  contains  words  of  limi- 
tation that  no  one  not  in  the  actual  and 
peaoeahle  possession  of  property  can  main- 
tain the  BcUon  which  it  authorizes.  Ho 
person  can  therefore  be  deprived  of  his  prop- 
erty under  tlte  statute  onless  he  had  not 
<Hily  gone  ont  of  possession  of  snob  prop- 
er^ and  allowed  anotlier  to  acquire  pos- 
seeaion,  or,  If  he  had  a  claim  to  sueh  prop> 
er^  or  an  interest  therein,  bad  so  entirely 
failed  to  disclose  that  fact  sa  to  enable  a 
possessor  to  truthfully  make  the  affidavit 
which  Um  statute  eiseta  of  a  want  of  all 


sidea,  it  is  to  be  considered  that  the  stat- 
vte,  M  construed  fay  the  Cbliforuia  oonrt, 
imposed  npon  the  one  in  possession  seelc- 
ing  the  establishment  of  an  alleged  title 
the  dnty  to  make  diligent  Inquiry  to  ascer- 
tain the  names  of  all  claimants.  Instead, 
therefore,  of  the  ststute  amounting  to  the 
(Kertion  of  a  purely  unreasonable  and  ar- 
bitrary power,  its  prorisione  leave  no  room 
for  that  contention.  On  the  contrary,  we 
think  the  statute  manifests  the  careful 
purpose  of  the  legislature  to  provide  every 
reasonable  safeguard  for  the  protection  of 
the  righta  of  unknown  claimants,  and  to 
give  anch  notice  as,  under  the  eireum- 
stsncsa,  would  be  reasonably  likely  to  bring 
the  fact  of  the  pendency  and  the  purpose 
gof  the  proceeding  to  the  attention  of  those 
•  interested.  To  argue  that  the*  provisions 
of  tile  statute  sre  repugnant  to  the  due 
process  clause  because  a  ease  may  be  eon- 
eeived  where  rights  in  and  to  properly 
would  be  adversely  affected  without  notice 
being  actually  conveyed  by  the  proceedings 
is  is  effect  to  deny  the  power  of  the  state 
to  deal  with  the  subject.  The  criterion 
la  not  the  possibility  of  ooneelvable  in- 
jury, but  the  just  and  reasonable  charac- 
ter of  the  requirements,  having  reference 
to  the  subject  with  which  the  Statute  deals. 
The  doctrine  on  this  subject  was  clearly  ex- 
pressed by  the  court  of  appeals  of  New 
York  in  Be  Empire  City  Bank,  18  N.  Y. 
IBS,  where,  speaking  of  the  right  of  a  etate 
to  preacribe  in  a  suitable  ease  for  con- 
•tmctive  service,  it  was  said: 

"Marions  prudential  regulations  are 
made  with  respect  to  these  remedies,  but 
it  may  possibly  happen,  notwithstanding 
all  these  precautions,  that  a  citizen  who 
«wes  nothing,  and  has  done  none  of  the  acts 
'     1  tba  ftatnte,  may  bs  deprived 


of  his  estate  wlthviit  any  aetnal  knoiriedga 
of  the  process  fay  whleh  It  haa  baan  taken 
from  him.  If  we  hold,  as  we  must.  In  or- 
der to  sustain  this  legislation,  that  tlie  Con- 
stitution does  not  positively  require  per> 
Bonal  notice  In  order  to  oonstitute  a  legal 
proceeding  due  proceea  of  law,  it  then  b^ 
longs  to  the  legislature  to  determine  In  the 
particular  instance  whether  the  oaas  eslls 
for  this  kind  of  ezoeptionol  le^slatlon,  and 
what  manner  of  eonstmotive  notice  shall 
be  sufficient  to  reasonably  apprise  the  par^ 
proceeded  against  of  the  legal  steps  wUek 
are   tsken   against  him." 

And  In  aceordanee  with  this  view,  tte 
supreme  court  of  California,  in  the  Kerrl< 
gan  Case,  pointed  out  that  the  statute  fur- 
nished all  the  aafeguarda  for  whleh,  la 
reason.  It  eould  have  been  expected  to  pro- 
vide consistent^  with  the  eonditlon  dealt 
with.    The  oourt  said: 

"Where,  as  bare,  the  summons  describ- 
ing the  nature  of  the  action,  the  property 
involved,  the  name  of  Qie  plaintiff,  and  theS 
relief  sought  is  poated  npon  the 'property,* 
and  is  published  in  a  newspaper  for  two 
months,  and  a  lis  pendens  eoutaining  the 
aame  particulars  is  recorded  In  the  reoohU 
er's  office  and  entered  upon  the  recorder's 
map  of  the  property,  we  cannot  doubt  that, 
so  far  as  concerns  the  possible  alaimsnti 
who  are  not  known  to  the  plaintiff,  th* 
notice  prescribed  by  the  act  is  as  eompleta 
and  full  as,  from  the  nature  of  the  case^ 
could  reasonably  be  expected." 

The  case  of  Ballard  v.  Huntar,  £04  U, 
S.  S41,  Bl  L.  ed.  401,  £7  Sup.  OL  Sep.  in, 
is  inatructlve  on  this  feature  of  the  caaew 
In  that  case  a  judgment  of  the  circuit  oourt 
of  Arkansas  was  affirmed  which  sustained 
the  validity  of  a  sals  of  lands  for  levee 
taxes.  The  Arkansas  statute  authorised  tiia 
proceedings  which  had  resulted  in  the  sal^ 
upon  constructive  publication  against  BOB.' 
residents  and  unknown  owners.  Lands  of 
Josephine  Ballard  were  sold  under  the  stat- 
utory proceeding,  she  not  having  knowledge 
of  the  existence  of  the  suit  or  of  the  fact 
that  the  taxes  had  been  assessed  against  her 
property.  In  the  course  of  the  opinion  the 
court,  speaking  through  Ur.  Justice  Uo- 
Kenna,  said   (p.  2S1)  t 

"It  is  said,  however,  that  Josephine  Bal* 
lard  was  not  made  a  defendant  in  the  sui^ 
though  the  records  of  the  oounty  ehowed 
that  she  was  an  owner  thereof.  But  the 
statute  provided  against  such  an  omission. 
It  provided  that  the  proceedings  and  judg- 
ment should  be  in  the  nature  of  proceed- 
ings tm  r«m,  and  that  It  should  be  imma- 
terial that  the  ownership  of  the  lands 
might  be  incorrectly  alleged  In  the  proceed- 
ings. We  see  no  want  of  doe  proeesa  In 
that  raqnlnmant)  or  what  was  dons  under 
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it.  It  1*  muiifcrt  that  aaj  eritieinn  of 
•iUwr  li  uuwered  by  th«  cum  wa  lum 
cited.  Tba  proceeding!  wars  approprikta  to 
the  nature  of  the  cue:. 

"It  should  t>e  kept  in  mind  that  the  laws 

of  a  (tate   come  under  the   prohibition  of 

the   14th   Amendment   only  when   thej   in- 

fringe   fundamental   rights.      A    lav   mutt 

^be  framed  and  judged  of  in  eonaideration 

*  of  the  practical  ■affaire  of  man.  The  law 
cannot  give  personal  notice  of  its  proviBions 
or  proceed!  nga  to  every  one.  It  charget 
areryone  with  knowledge  of  its  proviaioni ; 
of  its  proceeding!  it  most,  at  times,  adopt 
some  form  of  indirect  notice,  and  indirect 
notice  is  usually  eSicient  notice  when  the 
proeeedings  affect  real  estate.  Of  what 
eoneems  or  may  ooncern  their  real  estate, 
men  niually  keep  informed,  and  on  that 
probability  the  law  may  frame  its  proceed- 
ings; indeed,  must  froms  them,  and  as- 
sume the  eare  of  property  to  be  univereal, 
if  it  would  give  efficiency  to  many  of  its  ex- 
eroisea.  This  waa  pointed  out  in  Huling 
V.  Eaw  Valley  R.  t  Improv.  Co.  130  U. 
8.  669,  32  li.  ed.  1046,  9  Snp.  Ct,  Hep. 
SOS,  where  it  was  declared  to  be  the  'duty 
<rf  the  owner  of  real  estate,  who  is  a  non- 
reeident,  to  take  measures  that  in  some 
way  he  shall  be  repreaented  when  his  prop- 
erty Is  called  Into  requisition;  and  it  he 
fails  to  get  notice  by  the  ordinary  publi- 
eatlons  which  ban  been  usually  required 
in  lueh  cases,  it  is  his  misfortune,  and  he 
must  abide  the  oonaequences.'  It  makes 
no  difference,  therefore,  that  plaintiffs  in 
error  did  not  bare  personal  notice  of  the 
suit  to  eollect  the  t&xei  on  their  lands,  or 
that  taxes  had  l>een  levied,  or  knowledge 
of  the  law  under  which  the  taxes  had  been 

While  we  are  of  opinion  that  the  vlewe 
Just  itated  demonstrate  the  want  of  merit 
in  the  contention  that  the  statute,  because 
of  tbe  insufficiency  of  its  requiremente,  waa 
repugnant  to  the  14th  Amendment,  a  con- 
sideration of  a  provieion  of  the  general 
law  of  California,  which,  by  the  construc- 
tion of  tbe  supreme  oourt  of  California,  is 
incorporated  into  the  statute  under  consid- 
eration, would  lead  to  the  same  result. 
Thus,  in  the  Hoffman  Case,  the  court  esid: 

"In  this  connection   it  la   proper  to  say 

that,   in   determining  whether   or   not   due 

proeesE   of  law   la   afforded,   other   etatutes 

applicable  to   the   proceeding  may  be   con- 

S  sidered.  The  proTieions  of  S  473  of  the  Code 

*  of  Civil  Procedure*apply  in  such  casea.  Any 
peraon  interested  in  the  property,  and  hav- 
tng  no  actual  notice  of  tbe  decree,  may 
come  in  at  any  time  within  a  year  after  its 
renditicm,  and  by  showing  that  he  has  not 
been  personally  served  with  process,  and 
stating   facts   constituting   a  good   defense 


to  the  proeeedingr-^liat  Is,  fact*  sufficient 
to  show  that  ha  haa  a  valid  adverse  Inter- 
est in  the  proper^, — ha  may  have  the  de- 
cree vacated  aa  to  bim,  and  be  allowed  to 
answer  to  the  merita." 

The  right  conferred  by  |  473  of  the  Coda, 
it  Is  to  be  observed,  is  as  absolute  right, 
although  the  section  declares  that  the  court 
may  impose  "such  terms  as  may  be  JuaL* 
Holinees  Church  v.  Metropolitan  Church 
Abso.  12  Cal.  App.  446,  107  Pac  630;  Gray 
V.  lAwIor,  161  CaL  362,  90  Pac  691,  12 
A.  ft  E.  Ann.  Cas.  990. 

Under  this  construction  it  might  wvU  be 
held,  if  it  were  necessary  to  do  so,  aa  ao- 
tobliahing  a  rule  of  limitation  which  it 
waa  in  tbe  power  of  tbe  stat«  to  presoribe, 
in  view  of  the  circumstancea  to  which  tbs 
limitation  waa  made  applicable.  Sea  Tf- 
ler  V.  B^iitration  Ct  Judges,  ITS  Ifaaa. 
71,  61  L.R.A.  433,  BO  N.  E.  812,  and 
State  ex  reL  Douglas  v.  Weatfall,  6S  Ulan. 
437,  67  L.R.A.  297,  S9  Am.  St.  Rep.  S71. 
80  N.  W.  176.  See  also  Illinois  cases  oon* 
eerning  the  power  to  fix  a  short  period  of 
limitation  to  meet  a  disaster  like  tbe  one 
to  which  the  statute  in  question  relatei^ 
colleeted  in  Gormley  v.  Clark,  134  U.  8. 
346,  347.  S3  I.,  ed.  013,  10  Sup.  Ct  Bepu 
e04. 

These  views  dieposs  of  all  the  eontentiom 
concerning  ths  repugnancy  of  the  statute 
to  the  14tb  Amendment  which  we  tliink  tt 
necessary  to  separately  consider.  In  say- 
ing this  we  are  not  unmindful  of  a  multi- 
tude of  subordinsto  proposition!  pressed  In 
the  voluminous  brief  of  counsel,  and  whieh 
ware  all  in  effect  urged  upon  the  inprema 
court  of  California  in  the  Kerrigan  and 
Hoffman  Cases,  and  were  in  those  eassa 
adversely  disposed  of,  and  wblch  we  also 
find  to  be  without  merit  Some  of  them 
we  briefly  refer  to.  We  do  not  think  it  U 
important  to  determine  the  precise  nature" 
of  the  action  authorized  by'the  statute,* 
since  tbe  metbod  of  procedure  which  wh 
prescribed  was  within  the  legislative  com- 
petency. Bo,  also,  ws  do  not  deem  It  im- 
portant to  discuss  what  constitutes  a  Judi- 
cial proceeding,  eince  the  statutory  proceed- 
ing provided  by  the  act  waa  within  the  au- 
thority of  tbe  state  to  enact,  and  that  It 
was  judicial  In  character  has  been  ezprasa- 
ly  determined  by  tbe  court  of  last  resort 
of  the  state,  Indeed,  not  only  these,  but 
all  tbe  contentions  proceed  upon  a  miseon- 
oeption  as  to  tlie  legislative  authority  of  the 
state  and  the  effect  thereon  of  the  due  proe- 
ess  clause  of  the  Constitution  of  the  United 
States.  The  error  which  all  the  proposi- 
tions involve  was  pointed  out  In  Twining 
T.  New  Jeisey,  211  U.  S.  78,  S3  L.  ed.  BT, 
20  Sup.  Ct.  Rep.  14,  where,  speaking  by 
Mr.  Justice  Moody,  the  court  saidt 


lofGooglc 


UIO. 


tnnrxD  statbs  r.  a*BR}g^ 


'Dim  procMB  raquirM  that  tha  oonit 
whieh  MaumM  to  datermine  tlie  right*  of 
partie*  ihall  hftva  Jnriadiotion  [siting 
inirn],  iLiid  that  then  ahall  b«  notios  and 
oppOTtnnil;  (or  hearing  given  the  partlea 
[citing  easM].  Si^jeet  to  these  two  fun- 
damental conditiona,  whieh  seem  to  be  uni- 
veraallr  piescribed  in  all  B^BtamB  of  law 
Mtabliabed  bj  civilized  oounttiea,  thU  conrt 
haa,  up  to  this  time,  siutained  all  itate 
laws,  Btatutory  or  judicially  declared,  regu- 
lating procedure,  evidence,  and  methods  of 
trialB,  and  held  them  to  be  coneiBtent  with 
due  prooea*  of  law." 

S.  The  odaguooy  vf  tA«  finOMding*  pur- 
tiled  in  th«  eate  rtferrtd  to  in  tAe  c«r(*/S- 

Aa  there  ia  no  elalm  that  fraud,  aetnal 
or  coDBtructive,  was  employed  by  Zeiaa  In 
obtaining  the  judgment  eomplsioad  of,  and 
tbe  proMedingB  oonformed  to  the  Califor- 
■ia  statute,  the  eonalderationa  prerionaly 
stated  entirely  dispose  of  thta  question. 

It  foUowB  that  both  of  tlie  questions  eer- 
Ufled  must  b«  answered  In  ths  negativa. 

And  it  U  '      ' 


JAMBS  T.  BABBER,  Bumner  O.  Moon,  et 


CooBTs  ((  385*)— Rkview— ScopK  or  Ih- 

1.  The  judgment  actually  entered  below, 
and  not  the  terms  of  a  stipulation  of  coun- 
sel previously  made  and  filed,  controls  the 
Federal  Supreme  Court  in  determining 
whether  such  judgment  is  reviewable  on 
writ  of  error  under  the  act  of  March  2,  1907 
(34  Slat  at  L.  1246,  cbap.  25U4)t,  as  one 
sustaining  a  special  plea  in  bar  when  the 
defendant  has  not  been  put  in  jeopardy. 

[Bd.  NolB.— For  olber  cases,  sea  CgurU,  Dec. 
Dig.  I  JB-i.*] 

CouBTS    (I  385*)— Chi  HI  IT  AL    Cases— Sna- 
TaiNiMO  Plea  in  Ba.s. 

2.  A  judgment  of  a  Federal  district  court 
purporting  to  dismiss  an  indictment  upoi 
ue  ground  that  the  statute  of  limitatiani 
waa  a  bar  to  the  prasecution  iB  one  bus 
taining  a  special  plea  in  bar  within  the 
meaning  of  the  act  of  Uerch  fi,  1907  (34 
Stat,  at  L.  184fl,  chap.  26fl4),  governing 
the  right  ol  the  government  to  a  review  in 
a  criminal  ease,  although  the  plea  of  the 
statute  of  limitations  flled  and  heard  by 
consent  and  stipulation  was  denominated  a 
plea  in  abatement. 

tSd.  Mote.— For  other  caaes.  see  Courts.  Dec. 
Dfa.  I ISS.'] 

Cbiminal  Law  (i  288')— Pleading  Stat- 
ute or  LiMrTATiona. 

3.  The   averment   of  an    indictment  char- 


ging a  eontiiinliig  eonsplraey  to  dafrsnd  ths 
United  States,  that  aneh  aonapiraer  con- 
tinued to  the  date  of  ths  flllng  of  the  in- 
dictmffiit,  must  be  denied  imder  the  gener- 
al issue,  and  not  by  a  speeial  plea  of  tha 
statute  of  limitations. 

[Bia.     Note,— For    other    cMes.    see     Crlmlnsl 
Law.  Cent  Dli.  il  C60,  tsi;   Deo.  Dig.  i  OS.*} 
COOBTB  (i  385*), 

4.  The  Federal  Supreme  Court  whan  ra> 
viewing,  under  ths  act  of  Mardl  S,  1M7 
(34  Stat  at  L.  1246,  chap.  2504),  the  art 
of  the  trial  court  sustainmg  a  plea  In  bar 
of  the  statute  of  limitations  to  an  Indiet- 
ment  charging  a  continuing  conspirator,  li 
not  concerned  with  the  teclmical  sufficiency 
or  redundancy  of  the  indictment,  or  even 
with  any  consideration  of  the  nature  of  ths 
overt  acta  alleged. 

tKd.  Note.-~For  other  cases.  SM  Courts,  Dao. 
Dig.  I  H85.'] 

[No.  444.] 

Argued  October  17,  IS,  IBIO.    Decided  Jan- 
nary  8,  1911. 

IN  ERROR  to  the  District  Court  of  tto 
United  SUtee  for  tiie  DUtriet  of  Idaho 
to  review  a  judgment  sustaining  a  plea 
of  the  statute  of  limitations  to  an  indict 
ment  for  a  conspiracy  to  defraud  ths  Unit- 
ed Btataa.  Reversed. 
The  facts  are  stated  In  the  opinion, 
As^stant  Attorney  Qeneral  Fowler  for 
plaintiff  in  error. 

Mesara  O.  T.  Bundr,  James  H.  Hawley, 
A.  A.  Fraasr,  N.  H.  Clapp,  A.  E.  Macartney, 
Joseph  G.  Dudley,  and  Roy  P.  Wilcox  for 
defendants  in  error. 

•Mr.  Chief  Justice  Wblte  delivered  Um  • 
opinion   of  the  court: 

On  April  14,  1S08,  In  the  district  court 
of  the  United  SUtas  for  the  district  o(g 
Idaho,  an  indictment  was'retumed,  whiel^* 
in  four  counts,  charged  Jamea  T.  Barber, 
Sumner  G.  Moon,  Frank  Martin,  and  Al- 
bert E.  Palmer  with  having  violated  the 
conspiracy  section  ol  the  ReviBcd  Statutes, 
viz.,  §  6440  (U.  8.  Comp.  Stat.  1901,  p. 
3676).  In  the  court  below,  Frank  Martin 
was  diBmiBBCd  from  the  indiotmenL  Pal- 
mer made  no  appearance,  preaumably  not 
having  been  arreated. 

The  final  judgment,  to  reverse  which  thil 
writ  of  error  was  sned  out,  ia  aa  follow!  i 

"Now  came  the  attorneys  for  the  reaped 
tive  parties  herein,  and  thereupon  the  de- 
murrer to  the  third  count  in  the  tndiet- 
ment  herein  la  vrithdrawn  by  the  defend- 
ants. The  demurrer  to  the  seoond  count  of 
the  indiebnent  is  eonfeased  by  oomplaln- 
ant,  and  it  is  ordered  that  the  demurrer 
and  plea  in  abatement  to  the  flrst  oount  of 
the  indictment  be  and  ia  hereby  overruM 

Dec.  &  Am.  Dlgi.  190T  Co  data,  *  itep'r  Indeiaa 


lofGoogle 


n  SUPBKUB  OOUBT  BXPOBXEB. 


Oat.  Tan, 


ud  imiti.  It  is  fnrtlMr  oidcrad  thut  plw 
is  •bfttemant  to  th«  lonrth  eonnt  of  Uu 
Indictment  be  uid  U  hereby  tiutained. 
niereupon  coudmI  for  the  goverament 
moved  and  afked  tbst  the  three  flnt  eonnta 
of  the  indictnwnt  in  the  kbove-entitled  M- 
tion  be  nollied;  thereupon  said  motion  was 
granted  end  the  ctnae  diemtued;  kll  in  so- 
eordance  with  the  direction  of  Hem.  Bob- 
ert  S.  Bean,  diatriet  judge,  wbo  heretofore 
heard  and  took  under  adviaament  aaid  de- 
murrer and  plea  in  abatement." 

Aa  by  thia  judgment  the  first,  aaeood, 
and  third  counts  of  the  indictment  were 
dismissed  by  the  court  at  the  reqneat  of 
the  United  States,  only  the  aetion  of  the 
oourt  on  the  fourth  count  la  open  tor  eon- 
stderation.  It  is  for  the  purpose  of  eor- 
reeting  such  action  that  the  United  States 
has  prosecuted  thia  writ,  doing  so  npon  the 
asBUmptioD  that  the  judgment  complained 
of  is  embraced  within  the  third  class  of 
judgmeuts  which  it  is  prorided  by  the  act ' 
Of  March  2,  1907  (chap.  £604,  34  Btat. 
at  L.  1246,  U.  B.  Comp.  Stat.  Bnpp.  IBOB, 
p.  220),  may  be  removed  to  this  oourt  by 
writ  of  error,  via.,  a  judgment  "sustaining 
•  special  plea  In  bar  when  the  defendant 
JP  has  not  bMn  put  In  jeopardy." 
•  *lt  la  at  once  to  be  obeured  that  the 
text  of  the  judgment  purports  to  sustain 
a  plea  In  abatement  to  Uie  fourth  eonnt 
of  the  indictment,  and  aa  the  aot  of  1907 
eontains  no  provision  authorising  the  ra- 
Tiew  of  a  judgment  auatainlng  a  plea  In 
abatemeut,  counsel  for  defendants  in  error 
BOW  urge  that  we  are  without  jurisdiction, 
because  each  of  the  pleas  npon  which  the 
judgment  dismissing  the  indictment  was 
based  was  filed  aa  a  plea  in  abatement  and 
was  argued  as  euch,  and  the  judgment  "ia 
an  abatement  and  dismissal  of  tlie  pending 
cause  only." 

Briefly  the  state  of  the  record  on  the  sub- 
ject is  this:  By  the  fourth  aount  of  the 
Indictment  it  was  charged  as  follows: 

"And  the  grand  jurors  aforesaid,  npon 
tbeir  oaths  aforesaid,  do  further  present 
that  the  eaid  James  T.  Barber,  Sumner  O. 
Motm,  Albert  B.  Palmer,  and  Frank  Mar- 
tin, in  the  state  and  district  of  Idaho,  and 
within  the  jurisdiction  of  thia  court,  here- 
tofore, to  wit,  on  the  let  day  of  September, 
in  tbe  year  ISO],  and  at  the  time  of  the 
committing  of  the  seTeral  orert  acts  here- 
inafter in  this  indictment  set  forth,  and 
eontinnously  at  all  times  between  eaid  let 
day  of  September,  in  the  year  1001,  and 
the  day  of  the  presenting  and  filing  of  this 
Indictment,  did  unlawfully  conspire,  com- 
bine, confederate,  and  agree  together  and 
with  Franlc  Steunenberg,  William  Sweet, 
John  Einkaid,  Louis  M.  Pritchard,  John 
I.  Wells,  Patrick  Downa,  and  divers  other 


ptnons  whose  names  are  to  the  grand  fn- 
rors  unknown,  knowingly,  wiekedly,  fslas- 
ly,  and  eorruptly  to  defraud  the  United 
States  of  America  out  of  Uie  possession  and 
nee  of  and  title  to  divers  large  tracts  of 
timber  lands  of  the  United  States  situate 
in  township  S  north,  ranges  4,  S,  0,  7,  and 
8  east  of  the  Boise  meridian,  township  7 
north,  ranges  4,  fi,  S,  7,  and  8  east  of 
the  Boist  meridian,  and  township  I 
north,  range  6  east  of  tiie  Boist  meil-  js 
dian.  In  tbe  eounty*of  Boisi,  in  the  state  ■ 
of  Idaho,  and  within  the  BoisC.  Idaho, 
land  district  of  the  United  BtatM,  all  of 
which  lands  were  then  and  there  publie 
lands  of  the  United  States,  with  tbe  intent 
and  purpose  unlawfully  to  obtain  the  UiU 
to  said  lands  for  the  use,  benefit,  and  prof- 
it of  themselves  and  a  certain  eorporatlon 
thereafter  to  be  organized,  and  organized, 
to  wit,  tbe  Barber  Lumber  Company,  a  eoi^ 
poratiou  organized  under  tbe  lawi  of  tbe 
state  of  Wisconsin,  and  doing  business  In 
the  state  of  Idaho,  with  an  office  and  agent 
at  tbe  olty  of  BoisC  in  said  state,  and  ul- 
timately to  obtain  tbe  transfer  of  the  title 
to  said  lands  to  said  corporation.  .  .  .** 
The  count  next  averred  in  substance  that 
the  object  of  the  conspiracy  was  to  be  ae> 
oompliahed  by  unlawfully,  etc.,  procuring 
a  large  number  of  persons  to  apply  for  and 
enter  lands  under  the  timber  laws  of  the 
United  States,  for  the  use  and  benefit  of  ths 
oonsplrators,  npon  tbe  following  under- 
standings snd  agreements  to  be  had  with 
the  proposed  applicants  prior  to  and  at  the 
time  of  the  first  application  to  enter  the 
lands:  (a)  that  the  title  to  lands  to  be 
applied  for,  when  acquired,  should  inure 
to  the  use  and  benefit  of  the  conspirators 
and  the  corporation;  (b)  that  the  cons^r- 
ators  should  select  -the  land,  furnish  a  de- 
soription  of  the  same  to  each  applicant, 
prepare  all  necessaiy  papers  in  connection 
with  each  application,  and  represent  tbe  a^ 
pliesjits  befors  ths  Land  Department;  and 
(o)  that  the  conspirators  should  advance 
any  money  needed  to  make  a  final  pay- 
ment, and  without  expense  to  the  applicants 
should  prepare  the  necessary  eonveyancea 
to  vest  a  record  title  to  the  land  acquired 
in  the  eonspiratora  and  the  eorporation. 
The  remainder  of  the  oonut  dealt  with  tits 
overt  acts  charged  to  have  been  done  In 
furtherance  of  the  conspiracy.  Some  of 
the  overt  acta  were  alleged  to  have  been 
mmimitted  upon  dates  more  than  three 
years  before  and  othera  upon  dates  within 
three  years  of  the  filing  of  the  indictment « 
'Barber  and  Moon  demurred  to  the  eonnt; £* 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  an  ofTense  against  or 
under  the  laws  of  the  United  States.  Tbs 
demurrer  was  argued,  and  at  tbe  olose  id 
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the  iMMing  1mt9  wu  glwa  "^  flla  plw 
in  abateiDuit  and  motion  to  qauh  ths  In- 
dictment on  Bcoonnt  of  duplicitj,"  £!aeh 
defendant  thereupon  flled  what  wu  dft- 
nominktvd  a  "ple»  in  abatement,"  which 
eonolnded  with  the  prayer  that  the  partieU' 
lar  defendant  might  be  "dUmiued  and  dia- 
ebarged  .  .  .  from  the  premiiea"  aa  to 
■uch  count.  The  graund  upon  which  it  waa 
ina)e(«d  tliat  the  United  Btatea  ought  not 
to  further  proaecute  waa  atated  to  be  that 
tlw  offenae  waa  barred  "by  the  proviaion  of 
i  1044  of  the  Bevieed  StatuUs  of  Ue 
United  Stataa  of  America  (U.  B.  Comp. 
Stat.  ISOl,  ^  T£6),  in  thia:  that  more  than 
three  yeara  have  elapeed  between  the  date 
of  the  commiaiion  of  the  alleged  crime 
.  .  .  and  the  date  of  the  fluding  of  the 
tiud  Indietment."  Reoitals  were  made  In 
the  plea,  tending  to  aupport  the  claim 
that  the  particular  defendant  waa  not  a 
fugitive  from  Justice  at  tay  time  between 
the  datea  of  the  commiaiion  of  the  offense 
allied  and  the  finding  of  the  indictment. 
The  United  States  demurred  to  each  of  the 
pleas,  and  argument  was  had  thereon. 
Subsequently,  the  Judgment  which  we  have 
heretofore  excerpted  wu  altered.  On  the 
same  day  the  following  stipulation  was 
■igned  t^  counsel  and  filed  with  the  papers 
in  the  case: 

"The  courts  by  order  duly  filed,  having 
■tutained  the  demurrer  and  plea  in  abate- 
ment of  the  defendants  James  T.  Barber 
and  Sumner  0.  Moon  to  the  fourth  eonnt  of 
the  indictment  heretofore  returned  and  filed 
in  the  above-entitled  action,  it  ia  hereby 
stipulated  ea  follows: 

"lat.  That  a  nolle  and  order  of  diamlssal 
•hall,  under  the  consent  of  the  eourt,  be 
entered  in  the  above-entitled  proceedings  as 
t>to  eounta  numbered  1,  2,  and  3  thereof. 
•  *"&d.  That  the  demnirer  and  plea  in 
abatement  of  the  defendants  to  the  fourth 
eonnt  of  said  indictment  shall  be  heard  and 
determined  together,  and  that  the  order  or 
ruling  made  on  either  shall  be  deemed  to 
have  bean  made  on  both." 

In  support  of  the  etmtention  that  the 
pleaa  of  the  statute  of  limitations,  filed 
below,  should  be  regarded  in  this  court,  as 
they  were  designated  below,  as  plesa  in 
abatement  it  is  urged  by  counsel  for  de- 
fendants in  error  that  the  pleaa  preaentad 
the  following  propositions; 

Tirst,  conceding  that  the  indietment  al- 
leged the  eaidence  of  a  oonapiraey  within 
three  years,  there  was  no  allegation  of  any 
aet  within  that  time  which  eould,  by  any 
pDBSibIa  interpretation,  be  said  to  have 
been  done  to  effectuate  its  purpose;  and 
therefore  the  right  to  prosecute  had  not 
accrued ;  and  second,  that  as  all  acts  there- 
in allied  which  eould  be  said  to  effectu- 


ate the  purpose  of  the  oonapiraey  wara 
performed  more  than  three  years  before 
filing  the  indictment,  the  government 
should  proceed   no   further  on   this   indict- 

The  cWm  is  than  made  "that  in  caaea  of 
oonapiraey,  a  plea  in  abatement  is  tha 
proper  method  of  raising  the  defense  that 
the  right  to  prosecute  has  not  accrued,  be- 
cause no  one  of  the  conspirators  haa  'dona 
an  act  to  effectuate  the  object  of  the  con- 
Following  this  el^m.  It  is  urged  that 
the  defendanta  have,  by  reason  of  the  atipo- 
latian  heretofore  referred  to,  "the  right  to 
a  formal  Judgment  dismissing  the  action 
on  demurrer  for  the  reason  that  it  does  not 
state  facta  sufficient  to  constitute  an  of- 
fenae."  Upon  this  assumption  it  seems  to 
be  contended  that  the  Judgment  should  be 
regarded  aa  entered  on  the  demurrer,  and 
aa  the  judgment  doea  not  show  that  the 
trial  court  decided  any  question  in  passing 
on  such  demurrer  which  would  give  this 
eourt  jurisdiction,  the  writ  of  error  should 
be  dismissed. 

So  far  aa  the  claim  based  tipon  the  atip-  g 
ulation  is*couoemed,  it  ia  plainly  without* 
merit,  since  we  can  only  look  to  the  judg- 
ment which  waa  actually  entered  to  deter, 
mine  what  was  decided  with  respect  to  the 
fourth  count,  and  the  court  in  that  Judg- 
ment expreasly  placed  Its  decision  that  the 
United  Statea  could  not  prosecuto  the  d» 
fendants  upon  tlie  plea  of  the  bar  of  limi- 
tations. The  claim  that  the  pleas  were  not 
in  bar,  but  merely  in  abatement,  is,  we 
think,  equally  untenable.  The  designation 
of  tha  respective  pleaa  as  a  plea  in  abat» 
ment  did  not  change  their  eiseotial  na- 
ture. As  said  by  counsel  for  the  govent- 
lent,  "the  plea  of  the  statute  of  limita- 
on  does  not  question  the  validity  of  tha 
indictment,  but  is  directed  to  the  merits  of 
the  eaae;  and  if  found  in  favor  of  the  de- 
fendant the  Judgment  is  necesaarily  an 
acquittal  of  the  defendant  of  the  charge, 
and  not  a  mere  abatement  of  the  action  i 
and  it  has  been  universally  classed,  in  both 
civil  and  criminal  procedure,  as  a  plea  in 
bar,  and  not  in  abatement."  Tlie  ni» 
tion  to  dismiss  the  writ  of  error  for  want 
of    Jurisdiction    is    overruled. 

Many  propositions  have  been  urged  at 
bar  in  support  of  the  contention  that  the 
judgment  complained  of  was  erroneous. 
We  find  it  necessary,  however,  to  consider 
but  on^  wherein  it  is  claimed  that  "a 
ipecial  plea  in  bar  is  not  permissible  in  a 
criminal  case,  but  the  defense  of  the  stat- 
ute of  limitations  must  be  mode  under  tha 
general  issue."  This  contention,  aa  applied 
to  the  character  of  eaae  now  nndar  eoa- 
aideration,  mnat  be  sustained,  upon  the  an- 
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tborlfy  of  th«  reeent  dwldon  in  tJnltad 
fiUtcB  T.  EiBsel,  No.  S90,  this  term  [218 
U.  S.  601,  uit«,  124,  SI  Sop.  Ct  Rep.  124]. 
In  that  caM  it  wna  lield  that  vhera  an  in- 
diettnent  charges  a  continuing  oonapirac}', 
which  ia  axpresily  alleged  to  hare  continued 
to  the  dat«  of  the  filing  of  the  indietment, 
•uoh  allegation  miut  b«  dented  under  the 
general  issue,  and  not  bjr  a  special  plea, 
and  it  wu  further  decided  that  in  rerlew- 
ing,  under  the  act  of  1D07,  tike  action  of  a 
trial  court  upon  such  a  plea,  "wo  are  not 
g  concerned  vith  the  technical  ■uSelenc;  or 
•  redundancy  of  the  Indictment,  or  even 
.  .  ,  with  any  consideration  of  the  nature 
of  the  overt  acts  allied."  That  the  fourth 
count  of  the  Indictment  in  the  eaae  at  bar 
to  which  the  pleas  were  directed  charged 
a  continuing  conspiracy  is  manifest.  The 
charge  is  that  the  defendants  "did  unlaw- 
fully conspire,"  etc.,  "on  the  lat  day  of 
Eeptember,  In  the  year  1901,  and  at  the 
time  of  the  committing  of  the  Beveral  overt 
acts  hereinafter  in  this  indictment  set  forth, 
and  continuously  at  a))  times  between  said 
lat  day  of  September,  in  the  year  1901, 
and  date  of  the  presenting  and  filing  of 
this  indictment."  The  indictment  also  ex- 
plicitly charges  a  contioniDg  object  of  the 
conspiracy,  ma.,  the  acquisition  of  public 
land  within  a  large  area  of  country,  which 
was  necessarily  to  b«  obtained  in  small  par- 
cels, and  the  ability  to  secure  which  in  a 
great  measure  was  dependent  upon  the  pow- 
er of  the  conapiratora  from  time  to  time 
to  procure  persons  willing  to  make  the  de- 
sired unlawful  entries. 
Judgment  reversed. 


PRESS  PUBUSHINQ  COMPANr. 

CsiMinAi.  Law  ({  97*J  — Joribdictiok  — 
Cbiues  on  Govbbnment  Resebvatiohs. 
1.  Punishment  in  the  Federal  conrts  aa 
an  ofTense  against  the  United  Statea,  but 
only  in  the  way  and  to  the  extent  that 
such  offense  would  have  been  punishable  if 
the  territory  embraced  by  the  government 
reservation  where  the  crime  was  committed 
Ikad  remained  subject  to  the  jurisdiction 
of  the  state,  is  what  waa  intended  by  the 
act  of  July  T,  1898  (SO  Stat,  at  L.  717, 
•bap.  GTS,  U.  8.  Comp.  Stat  1901,  p.  3062), 
I  fi,  adopting  such  punishment  for  offeneea 
oommitted  in  places  under  the  exclasive 
JuriBdiction  and  control  of  the  United 
States  as  the  laws  of  the  state  in  which 
such  places  are  situated  now  provide  for 
a  like  offense,  the  punishment  therefor  not 
being  otherwise  provided  for  by  any  law 
of  the  United  States. 

CEd.    Nate.— For    other    caasL    sm    Crtwlaal 
Lew,  Dbc.  D1«.  »  97.'] 


Cbtutfai,  La.w  (I  97*)— OsnuniLi.  Lisil 

nr  GovEsmnHT  Ressbtatioit. 

£.  The  oimilation  In  tha  government  re*- 
arvatiou  at  West  Point  and  in  Um  Post- 
office  building  in  New  York  ottr,  of  oopiea 
of  a  newspaper  eontaiuing  a  criminal  ubel 
printed  and  primarily  published  In  sucli 
city,  cannot  be  punishol  in  ths  Federal 
courts  nnder  the  act  of  July  7,  1898  (80 
Stat,  at  L.  717,  chap.  678),  i  B,  providing 
thai  offenses  committed  in  places  under  tb* 
eseluslTS  Jurisdiction  and  oontrol  of  th« 
United  States,  when  not  anreasly  mad* 
criminal  by  any  law  of  the  United  States, 
shall  be  puuisbed  In  accordance  with  the 
laws  of  the  state  In  which  such  plaoes  ai« 
situated,  since  the  state  laws  afford  ade- 
quate punishment  for  the  offense,  without 
resorting  to  the  Federal  courts,  and  their 
plain  purpose  is  that  there  shall  be  but  a 
aingle  prosecution  and  eonviction  for  a 
criminal   liheL 

[BO.  Nota.— Por  other  oaaea,  ■■•  Criminal 
Law,  Deo^  Dig.  I  91.1 

[No.  541.] 

Argued  October  24,  1910.     Seeided  Jann- 
ary  3,  1911. 

IN  ERROR  to  the  arenit  Court  of  tbo 
United  States  for  the  Southern  DlstHct 
of  New  York  to  review  a  judgment  quash- 
ing for  want  of  Jurisdiction  an  Indietment 
for  publishing  a  eriminal  libel  in  a  goT> 
•mment  reaervaUon.    Affirmed. 

Statement  by  Hr.  Chief  Justice  Whilst  ^^ 
•On  March  4  1B09,  upon  the  anannieJ  an-* 
tborlty  of  the  2d  section  of  an  aet  of  Con- 
gress approved  July  7,  1898  (chap.  S78,  30 
Stat,  at  L.  717,  U.  S.  Comp.  Stat.  190^  p. 
36S2),  a  grand  jury  In  the  circuit  court  of 
the  United  States  for  the  southern  distriet 
of  New  York  found  a  true  bill  against  th« 
Press  Publishing  Company,  charging  the 
commission  of  alleged  criminal  libels,  est 
out  in  an  Indictment  oom  posed  of  fonitMB 
counts.  The  aBsert«d  libels  were  eontalned 
in  six  issues  of  the  World,  a  newspaper 
printed  in  the  elty  of  New  York,  of  wfaioh 
newspaper  ike  d^endant  In  error,  a  N«w 
York  oorporatlon,  was  publisher.  The  flial 
■even  eounts  dealt  with  the  publleatim  of 
the  libels  by  circulating  oopiee  of  the  nawa- 
paper  containing  the  same  within  the  reaer- 
vation  and  military  post  In  Orange  coun^. 
New  York,  known  as  West  Point  The  i» 
maining  counts  dealt  with  the  pnblieatiOB 
of  each  of  the  libels  by  the  delivery  of  a 
copy  of  the  issue  of  the  Worid  oontalntng 
the  same  to  a  postoffloe  Inspector  at  Ua 
office  in  the  PoetolEce  building  in  the  dty 
of  New  York.  Both  Weat  Point  and  ths 
Postofflca  building  were  averred  to  be  plaeea 
within  the  exclusive  Jurisdiction  of  tha 
United  Statea.    Thoaa  who  ware  allied  In 
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^  mA  ttnmt  to  hmn  baan  erlmliiftllj  llbefed 
•  ««ra,  at  tbe'time  of  tba  publieationB,  the 
Pnaideut  of  the  United  BUtea,  tbe  See- 
reUiy  of  War,  and  eartain  private  in- 
divldnala.  Tlia  alleged  libelous  aiiioles  re- 
latad  to  the  pnrcbaae  b;  tlie  United  Statea 
of  tlie  Panama  eanaL  We  need  not  atata 
tbe  eontenta  of  the  artielai,  ainee,  in  the 
view  taken  of  the  oaae,  we  ahsU  be  only 
•ailed  npMi  to  determine  whether,  eonced- 
Ing  the  pnbllcatiouB  to  have  been  libeloue 
BB  charged  tn  the  indictment,  they  oonatl- 
tuted  offenaeB  agalnat  the  United  Statea 
within  tlie  purview  of  tha  act  of  1898. 

The  oaae  went  to  trial  npon  a  pka  of  not 
fnll^.  The  circulation  of  the  newapapera 
eoDtoining  tba  alleged  libeU  on  the  military 
reaervation,  and  their  delivery  to  tha  <n- 
apaetor  at  the  poatofflce,  aa  charged  In  the 
Indictment,  waa  admitted  by  the  defendant. 
"Dw  government,  on  the  other  hand,  ad- 
mitted that  all  of  the  iaanea  of  the  World 
aewapaper  referred  to  in  the  indictment 
were  printed  in  tha  defendant'*  printing 
aatobUahment  in  tha  city  of  New  Yorl^  and 
were  circulated  therefrom. 

At  the  cloaa  of  the  avidenoa  Introdnoed 
by  the  government,  tha  defendant  moved  to 
quaah  the  Indictment  or  to  inatruct  a  ver- 
dict of  acquittol,  npon  the  following 
grounda: 

"PiraL  That  eonrt  baa  no  jnrfadiction 
In  thia  oaae,  beeauae  there  ia  no  atatute  of 
the  United  Stataa  authorizing  the  proaeon- 
tion. 

"Second.  The  aot  of  IBQS  doei  not 
apply  to  the  caoe  aa  dlacloaed  by  the  evl' 

"Third.  If  eonatrued  ao  aa  to  oovar  the 
note  shown  by  the  avidenee,  tha  act  ia  un- 
•onititntional. 

"Fourth.  The  offenae,  if  any,  waa  com- 
mitted wholly  within  the  juriadietion  of  the 
state  of  New  York,  and  waa  punishable 
there. 

"Fifth.  The  defendant,  being  a  eorpora- 
tlon,  is  incapable  of  committing  tha  offenae 
•barged  In  the  indictment" 

The  court  announced,  that  It  had  eon- 
aluded  that  the  Indictment  waa  not  author- 
^  laed  I7  tha  act  of  1B98,  and  therefore  the 
■  motion  to  qnaah  wonid  be  sustained.  'Be- 
fore, hovrever,  any  formal  entry  to  that 
affect  waa  made,  in  order  to  obviate  ai^ 
question  of  double  Jeopardy,  upon  moUon 
of  the  attorney  for  the  United  Statea  a 
Juror  waa  withdrawn,  and  thereafter  a  judg- 
ment was  dnly  entered  quaahing  tha  iodict- 
uent,  it  being  expressly  recited  in  the  judg- 
ntent  Oat  it  was  baaed  upon  a  eonstruetioD 
of  tha  atotute.  To  Kview  the  action  of  the 
faial  eourt,  thia  writ  of  error  la  proaacuted 
by  tba  United  Stetea,  under  tbe  authority 
a<  tlM  art  of  BCarch  2,  1907  (34  Stat  at  L. 


12M,  diap.  &S(H,  U.  &  Oomp.  Stat  Bart- 
ISOO,  p.  820). 

Meaars.  J.  O.  HbReynolda,  Stuart  H» 
Namara,  and  Attorney  Qeneral  Wiekeraham 
for  plaintiff  in  error, 

Kessra.  De  IianoeT  Nlcoll,  John  Dl 
Lindaay,  and  Raymond  D.  Thurbsr  for  d» 
fendaut  in  error. 

Mr.  Chief  Jnatie*  Wbita,  after  making  ? 
the  foregoing  statement  delivered  Um  opin- 
ion of  the  court; 

Aa  we  have  atated,  the  indiatmant  waa 
baaed  on  the  aet  of  July  7,  1898  (30  Stat, 
at  L.  717,  I  2,  ehap.  S7e,  U.  B.  Comp.  Stat 
1901,  p.  3602).  The  effect  of  the  act,  aa 
pointed  out  In  ftanklin  v.  United  Statea, 
218  U.  SL  Gfl9,  KB,  669,  64  L,  ed.  616,  618, 
30  Bup.  Ct  Rep.  434,  436,  waa  to  Inaorpo- 
rato  the  eriminal  lawa  of  the  aeveral  etata^ 
in  force  on  July  1,  18&B,  into  tha  atatute, 
and  to  make  suoh  eriminal  lawa,  to  tha  sk- 
tent  of  aneh  Incorporation,  lawa  of  tlta 
United  Stataa.  The  text  of  the  2d  aaotioB 
of  the  aot  of  1898  U  this: 

"That  whan  any  offenaa  ia  oommitted  In 
any  plaee  jnrladicUon  over  which  haa  bean 
retained  by  the  United  Statea,  or  oeded  to 
it  by  a  atat^  or  which  haa  been  purehaaed 
with  the  oonaent  of  a  state  for  the  erection 
of  a  fort,  magazine,  arsenal,  dockyard,  or 
other  needful  building  or  structure,  tha 
punishment  for  which  offense  ia  not  pro- 
vided for  by  any  law  of  the  United  Statea, 
the  person  oonunitting  such  offense  shall, 
upon  conviction  In  a  circuit  or  district 
court  of  the  United  Statea  for  the  district 
in  which  tha  offenae  wss  committed,  be 
liabla  to  and  raoalve  the  aame  puniahment 
aa  the  lawa  of  the  state  in  which  auch  place 
ia  situated  now  provide  for  the  like  offense 
when  committed  within  tha  Jurisdiction  of 
auch  atate  and  the  said  courta  are  herdij 
vested  with  juriadietion  for  such  purpose; 
and  no  eubaequent  repeal  of  any  such  state 
law  ahall  affect  any  auch  proaeoutlon. 

As  It  la  eoneeded  that  there  la  no  atatnto 
of  the  United  States  expressly  defining  and 
punishing  the  crime  of  criminal  libel  when 
committed  on  a  United  States  reservation, 
etc,  it  toUowa  that  in  order  to  detormlna 
the  eorrectneaa  of  the  ruling  of  tbe  eonrt 
balow  wa  are  called  upon  (a)  to  aecnrataly 
fix  the  extent  to  which,  Yiy  the  effect  of  tha 
act  of  1898,  the  criminal  lawa  of  the  states 
were  Incorporated  therein  ao  aa  to  an-  . 
thoriae  the  punishment  of  Crimea  *  d«-  ? 
fined  by  auch  laws  aa  offenaes  against  tha 
United  Statea,  and  (b)  thia  being  done,  to 
make  an  analysis  of  the  eriminal  lawa  of 
the  state  of  New  York  to  aseertain  wheth- 
er tba  particnlar  trffenna  here  Aargsd 
wara  made  punishable  by  thoae  lawa,  and  If 
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to,  wlietlier,  by  rlrtne  of  tli«  act  of  1S98, 
tb^  eoQBtitutad  affenwa  agminat  the  lawi 
of  tha  United  States,  pimuhalile  in  the 
eonrta  of  th«  United  SUtaa. 

It  ii  certain,  on  the  face  of  the  quoted 
•action,  that  it  ezeltulveir  Telates  to  offen- 
aea  committed  on  United  States  reserva- 
tions, ate.,  vhich  are  "not  provided  lor  b; 
any  law  of  tha  United  States,"  and  that  as 
to  such  offensea  the  state  law,  when  they 
ara  by  that  law  defined  and  punished,  it 
•doptad  and  made  applicable.  That  Is  to 
■ay,  while  the  statute  leaves  no  doubt  where 
acta  are  done  an  Teeerrations  which  are 
•zpreasly  prohibited  and  punished  as  crimes 
by  a  law  of  the  United  States,  that  law  is 
dominant  and  controlling,  yet,  on  the  other 
hand,  where  no  law  of  the  United  Btatai 
has  expressly  provided  for  the  punishment 
of  offenses  committed  on  reservations,  all 
acts  done  on  auch  reservations  which  are 
made  eriminal  by  the  laws  of  the  several 
•tatas  are  left  to  be  punished  under  the 
applicable  state  statutes.  When  these  re- 
snlta  of  the  statute  ara  borne  in  mind,  It 
becomes  manifest  that  Congress,  In  adopt- 
ing it,  sedulously  considered  the  twofold 
character  of  onr  eonetitntional  government, 
and  had  In  view  the  enlightened  purpose, 
to  far  as  the  punishment  of  crime  was  con- 
cerned, to  Interfere  as  little  as  might  be 
with  the  author!^  of  the  states  on  that 
anbject  over  all  territory  situated  within 
their  exterior  boundaries,  and  which  hence 
would  be  subject  to  exclusive  state  juris- 
diction but  for  the  sristence  of  a  United 
States  reaervation.  In  accomplishing  these 
purposes  it  is  apparent  that  the  statute,  in- 
stead of  fixing  by  Its  own  terms  the  pun- 
iahment  for  crimes  committed  on  such 
reservations  which  were  not  previously 
S  provided  for  by  a  law  of  the  United 
*  States,  adopted  and  wrote  in  the  atate  law, 
with  the  single  differenea  that  the  offense, 
although  punished  as  an  oSense  against  the 
United  States,  was  nevertheless  punishable 
only  in  the  way  and  to  the  extent  that  it 
would  have  been  punishable  if  the  territory 
embraced  by  the  reservation  remained  sub- 
ject to  the  Jurisdiction  of  the  state.  While 
this  meaning,  we  think,  stands  out  in  bold 
relief  from  the  text  of  the  section,  the  eor- 
rectness  of  such  meaning  will  be  nererthe- 
leas  readily  demonstrated,  even  i^  for  the 
sake  of  argument,  it  be  conceded  that  the 
text  is  ainbiguoui.  We  say  this  because 
oonelderation  of  the  genesis  and  develop- 
ment of  the  legislation  which  the  act  of 
1S98  embodies  will  leave  no  doubt  that  the 
•onstmetion  we  have  given  to  the  act  en- 
fbrcM  the  exclusive  and  only  purpose  In- 
tsndad  to  be  aoeomplished  by  its  adoption. 
It  if  nudonbted,  aa  pointad  ont  In  n«nk- 
■■  T.  nnttad  Statea,  copra,  that  tha  fore- 


sr  of  the  act  of  1S9S  waa  the  act  of 
March  8,  182S  (chap.  K,  4  SUt.  at  L.  IIS), 
since  the  act  of  IBOS  ii  virtually  a  repeti- 
tion of  the  act  of     IS26,  except  as  to  pio- 

na  plainly  inserted  merely  lor  the  pur- 
pose of  bring  under  the  sway  of  the  act 
United  States  reservations  which,  on  ae> 
count  of  the  restrictive  terms  of  the  act 
of  1S2B,  were  not  embraced  within  tha 
sphere  of  ita  operations.  The  act  of  1925 
was  entitled  "An  Act  More  Effectually  to 
Provide  for  the  Punishment  of  Certain 
Crimes  against  the  United  States,  and  for 
Other  Purposes."  Sections  1  and  2  of  the 
act  provided  for  the  punishment  of  arson 
when  eommittad  within  any  fort,  dockyard, 
and  olhar  enumerated  places,  "the  site 
whereof  ia  ceded  to,  and  under  the  juris- 
diction of,  the  United  States."  The  Sd 
section  was  aa  follows: 

'Section  3.  And  be  it  further  enacted, 
that  if  any  offense  shall  be  committed  in 
any  of  the  places  aforesaid,  the  punish- 
ment of  which  offense  is  not  specially  pro- 
vided for  by  any  law  of  the  United  States, 
such  offense  shall,  upon  a  conviction  in  any  ^ 
court  of  the  United  States  having*oogni- " 
sance  thereof,  be  liable  to,  and  receive  tha 
same  punishment  as  the  laws  of  tita  state 
in  which  tuch  fort,  dockyard,  navy  yard, 
araenal,  armory,  or  magazine,  or  other 
place,  ceded  aa  aforesaid,  is  situated,  pro- 
vide for  the  like  offense  when  committed 
within  the   body   of  any   cotmty  of  audi 

This  section  came  under  consideration  in 
United  SUtes  v.  Paul,  0  Pet.  141,  S  L.  ed. 
348,  and  it  was  held  that  its  provision* 
referred  only  to  the  lawa  of  the  states  ex- 
isting at  the  time  of  the  pasesge  of  the  act; 
that  is,  those  which  were  in  force  on  March 
3,  1825.  It  come  also  to  pass  that,  in  con- 
sidering the  word*  "whereof  is  ceded,"  in 
the  lat  section,  it  was  held  that  those 
words  limited  the  operation  of  the  act  to 
places  which  had  been  ceded  to  the  United 
States  prior  to  the  enactment  of  the  act 
of  1825.  United  States  v.  Barney,  S 
Blatcbf,  294,  Fed.  Cas.  No.  14,S24. 

By  the  2d  lection  of  the  act  of  April  6, 
18M  (chap.  24,  14  Stat,  at  L.  13,  U.  S. 
Comp.  Stai  IBOl,  p.  3S51 ) ,  Congress  substan- 
tially re-enacted  the  3d  section  of  the  act  of 
1828,  changing,  however,  its  phraseology  ao 
as  to  cause  its  provisions  to  apply  not  only, 
aa  did  the  act  of  1825,  to  a  place  ceded  to 
the  United  Statea,  but  to  "any  place  which 
has  been  or  shall  hereafter  be  ceded.''  Aa 
thus  adopted,  the  act  passed  into  the  Re- 
vised SUtutes  as  |  S3S1  (U.  8.  Comp.  Stat. 
1901,  p.  3861),  and  continued  in  force  until 
the  passage  of  the  act  of  1896,  vrhich,  » 
will  bo  at  onoe  obtervad,  teakea  no  nb- 
■taatia]  ehange  concerning  the  fi 
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Mop«  and  purpoM  of  the  prior  itklntc, 
•Inee  it  almplj  snlaTged  the  extent  of  iU 
operfttioD  by  causing  the  atatuU  aot  odIj  to 
•mbnce  rcMrvfttioni  which  h»d  been  ceded 
to  Um  United  Statea,  but  thoae  which  had 
been  carved  out  of  the  public  domain. 

II,  than,  tha  purpoM  and  intent  which 
led  to  tba  enactment  of  tha  act  of  1825  can 
b«  diacovered  and  made  plain,  It  must  clear- 
I7  reault,  as  that  act  waa  but  the  precuraor 
of  the  act  of  1B9S,  that  tha  light  generated 
S  b7   the   original   intent   and   purpoec   will 

*  afford  an  effieacioua  meana  tor'diaoerning 
tlM  intent  and  purpoae  of  tha  act  of 
Tba  baaia  of  tha  3d  aectlon  of  the  act  of 
ises  waa  the  Ilth  section  of  a  bill  drawn 
bj  Ht.  Justice  Storf,  and  of  such  11th 
aectlon  its  author  said  (Life  of  Juatiea 
Storj',  BoaUm,  1851,  vol.  1,  p.  2B3) 

'This  i*  the  most  important  aectlon  of 
the  whole  bilL  Tha  criminal  Code  of  the 
United  Stataa  la  singularly  defective  and 
indBcient  •  •  •  Few,  vei;  few,  of  tha 
fiTactJcal  criioes  (U  I  may  so  say)  are  now 
puniahabls  b;  statutes,  and  if  the  aourts 
baye  no  gensral  eonunon-law  juriadictlon 
(which  is  a  vexed  qneation),  they  are  wholly 
diapuniabable.  The  state  oourta  have  no 
Jurisdiction  of  erimea  eommltted  on  the 
U^  seas,  or  in  places  eeded  to  the  United 
States.  Rapes,  srsona,  batteries,  and  a  boat 
«f  other  crimes  may  in  these  places  bs  now 
eonunitted  with  impunity.  Suppose  a  con- 
spiracy to  commit  treaaon  in  any  of  these 
places,  by  olril  persona,  bow  can  the  crime 
be  punished  t  These  are  eases  where  the 
United  States  have  sn  exclusive  local  jurio- 
dktioB.  And  can  It  be  less  fit  that  the  gor- 
smment  should  have  power  to  protect  itself 
in  all  other  places  where  it  exercises  a  l^it- 
inate  authorityT  That  Congreia  haa  power 
to  provide  (or  all  crimes  against  the  United 
Etates  is  incontestable." 

It  la  eertun  that  the  fundamental  pnr- 
poee  thus  contemplated  by  Mr.  Justice  Story 
was  not  overlooked  or  intended  to  be  de- 
parted from  by  the  writer  of  the  act  of  1826. 
Tbtn  ean  be  no  doubt  on  thia  subject.  In 
view  of  the  fact  that  Mr.  Webster,  the  au- 
thor of  that  act,  in  referring  to  the  3d  sec- 
tion ot  the  bill  fay  him  drafted  and  reported 
to  CoDgreas  (which  section,  aa  we  have 
aaid,  waa  baaed  upon  the  11th  section  of  the 
lull  drawn  by  Mr.  Justice  Story),  said: 

"  'Aa  to  the  8d  section,  it  must  be  ob- 

vlons  that,  where  the  jurisdiction  of  a  small 

plaee,  eontalnlng  only  •  few  bnndreda  of 

people    (a  navy  yard,   for   instance),   was 

«  ceded  to  the  United  States,  some  provision 

•  was  required*for  the  punishment  of  offenses; 
and  aa,  from  the  use  to  which  the  piece 
waa  to  be  put,  some  crimes  were  likely  to 
be  more  freqit'intly  committed  than  others, 
the  sommittee  had  thou^t  it  snlSciuit  to 


provide  for  theas,  and  tbaa  to  Unm  Um 
residue  to  be  punished  by  the  laws  of  the 
state  in  which  the  yard,  etc,  mi|^t  ba.  He 
was  persuaded  that  the  people  would  not 
view  it  as  any  hardship  that  the  great  class 
of  minor  offenses  should  oontinna  to  bs 
punished  in  the  njD«  manner  aa  tht?  bad 
been  before  the  oession.'  (Id.  338.)" 

The  demonstration  of  the  purpose  and 
scope  of  the  aet  of  182S  is,  if  possible,  mads 
clearer  by  an  amendment  to  which  the  aot 
was  subjected  before  it  reached  Ita  flnal 
legislatirs  form.  Aa  originally  reported, 
the  4tb  secUon  provided  tor  the  punishment 
of  certain  designated  crimes  by  the  law  of 
the  United  Btataa  when  eommitted  "upon 
the  sea,  or  in  any  arm  ot  the  sea,  or  in  any 
haven,  creek,  baain,  or  bay  within  Um 
admiralty  and  maritime  jurisdiction  of  the 
United  States."  But  thia  provision  waa 
qualified  in  the  passage  of  the  bill,  by  the 
adoption  ot  an  amendment  which  added  the 
worda,  "and  out  of  the  jurisdiction  of  any 
particular  state."  Thia  amendment,  as 
finally  adopted,  waa  the  result  in  a  aome- 
what  modified  form  of  a  prior  amendment 
offered  by  Mr.  Wlckliffe  of  Kentucky. 
Ita  meaning  ia  not  left  to  doubt,  slnea 
Mr.  VTiekliffs,  in  urging  the  adoption 
of  the  amendment,  expreasly  statsd  that  it 
was  "intended  to  prevent  collisions  between 
the  authority  of  tbe  general  and  state  gor- 
emmenta.  ...  He  eonoelved  the  state 
governments  to  be  entirely  competent  to 
inquire  Into  and  punish  crimes  committed 
within  thslr  own  Jurisdiction,  and  that,  aa 
there  was  no  neceaaity,  there  would  be  no 
advantage,  in  giving  tlie  United  States  con- 
current power  ttt  do  the  same."  Register 
of  Debates  in  Congress,  Gales  t  Seaton, 
1S24-162S,  ToL  1,  p.  1S4;  Id.  pp.  1G7,  IBS 
'166,  iae-167,  168,  336,  33Gh,  338.  ■* 

Having  fixed  the  meaning  of  the  aot  of  ■ 
18B8,  and,  aa  "heretofore  stated,  there  being 
law  of  the  United  States  specifically 
punishing  tbe  offense  of  criminal  libel  when 
committed  on  a  reservation,  etc.,  of  the 
United  States,  It  remains  only  to  determine 
whether,  applying  tbe  law  of  the  state  of 
New  York,  in  aeoordanoe  with  the  ael 
of  1898,  there  waa  power  In  tba  grand 
jury  to  present  the  indictment  here  un- 
der consideration,  or  suthority  in  Uie 
courts  of  the  United  States  to  entertain 
jurisdiction  thereof  as  charging  a  substan- 
tive and  distinct  otTcnse  under  the  laws  of 
the  United  SUtes.  That  is  to  say,  was  tha 
indictment  found  below  consistent  with  tha 
application  of  the  state  law  in  accordance 
with  the  provisions  of  the  aet  of  18981 

The  proviaiona  of  the  Penal  Cods  of  Naw 
York  on  t^  subject  of  criminal  libel  at  the 
data  mentioned  were  as  follows  (I«WB  New 
Tort:,  1881.  nL  I,  chap.  8)  1 
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"SaetltaL  243.  A  paraon  who  pnbUsliea 
K  Ulwl  y  guilt?  of  ft  miadciimmor. 

"SeeUon  24S.  To  nuUin  «  eharga  of 
pnbliihlng  a  libel,  it  U  not  Deeesaary  that 
tha  matter  eomplained  of  abould  haTa  been 
Been  by  another.  It  is  enough  that  the  de- 
fendant Imoningly  dlipUyed  it,  or  parted 
with  iU  immediate  custody,  under  clrcum- 
atancea  which  expoaed  It  to  be  seen  or  nn- 
deratood  by  another  peraon  than  himaelf." 

Sections  249  and  E60,  In  aubatance,  pro- 
Tided  that  where  a  person  libeled  ia  a  resi- 
dent of  the  atate,  the  proa«cutian  ahall  be 
either  in  the  county  of  anch  Tesldenoe,  or 
the  county  where  the  paper  la  published; 
and  that  where  the  person  libeled  is  a  non- 
resident, tha  proBeeution  ahall  be  in  tha 
county  in  which  the  paper,  on  its  face,  pur- 
ports to  be  published,  or,  if  it  does  not  so 
Indicate,  in  any  county  in  which  It  waa 
eirculated. 

"Section  S51.     A  peraon  cannot  b«  In- 
dicted or  tried  for  the  publication  of  the 
aame  libel,  against  the  same  peraon,  in  more 
M  than  one  eounty." 

F  •  Section  138  of  the  Code  of  Criminal  Pro- 
cedure (Laws  of  New  York,  1881,  toL  2,  p. 
43)  contaioB  similar  provlaiona  aa  to  the 
place  for  the  prosecution  of  a  libel,  and  the 
Inimuni^  from  liability  to  proaeoution  In 
more  than  one  oouo^.  It  waa  further  pro- 
vided: 

"Section  139.  When  an  act  charged  aa 
a  crime  la  within  the  juriadietlon  of  an- 
other state,  territory,  or  eounty,  aa  welt  aa 
within  the  Jurisdiction  of  thia  state,  a  con* 
Tiction  or  acquittal  thereof  in  the  former 
la  a  bar  to  a  prosecution  or  iBdictment 
therefor  in  this  state. 

"Section  140.  When  a  crime  is  within 
the  juriadietlon  of  two  or  more  counties 
of  this  atate,  a  conviction  or  acquittal  there- 
of in  one  county  is  a  bar  to  a  proaecution 
or  indictmeot  thereof  in  another." 

In  view  of  the  uni^  between  the  act  of 
composing  and  tbe  primary  publication  of 
a  newspaper  containing  a  libelona  article 
within  the  state  of  New  York,  and  of  aub- 
■equent  publicationa  or  repetitions  thereof 
by  the  publisher  of  the  newspaper  which  are 
clearly  the  resultant  of  the  proviaiona  of 
the  lawa  of  New  York  above  quoted  and  re- 
ferred to,  two  propoaitions  are,  wa  think, 
plainly  established:  First,  that  adequate 
means  were  afl'trded  for  punishing  the  eir- 
eulatlon  of  tJie  libel  on  a  United  States  res- 
ervation by  the  state  law  and  in  the  state 
courts,  without  the  uecesBlty  of  resorting 
to  the  courts  of  the  United  States  for  re- 
dress. Second,  that  resort  could  not  be  had 
to  the  courts  of  the  United  States  to  punish 
ths  act  of  publishing  a  newspaper  libel  by 
eireulating  a  copy  of  the  newspaper  on  the 
naervation,  upon  the  theory  that  such  pub- 


lication was  an  Indapandcnt  offense,  aepa- 
rate  and  distinct  from  the  primary  printing 
and  pnbliahiug  of  the  libeloua  article  with- 
in the  state  of  New  York,  without  diar*- 
garding  the  lawa  of  that  state  and  frustrat- 
ing the  plain  purpose  of  auch  law,  whid 
waa  that  there  should  be  but  a  aingls  prose- 
cution  and   conviction. 

These  propoaitions  being  true,  it  fol*  V 
towB  in  tbe  light*ot  the  construction  which  • 
we  have  given  tha  act  of  1898,  and  the 
court  below  was  ri|^t  in  quashing  ths  in- 
dictment aa  not  authorized  by  that  act. 
No  other  conclusion  we  think  waa  possible. 
As  the  court  could  not  have  sustained  tha 
indictment  without  giving  to  tha  statute 
a  meaning  directly  conflicting  with  the  con- 
struction which  we  have  affixed  to  lt> 
In  other  words,  the  court  could  not  have 
upheld  the  indictment  without  deciding  thai 
because  the  statute  provided  that  acta  when 
committed  on  United  States  reservatlona, 
which  were  not  expressly  made  criminal  by 
a  law  of  the  United  Btatea,  might  be  proaa- 
cuted  and  punished  in  accordance  witii  tha 
atate  law,  therefore  a  prosecution  was 
authorised  which  waa  inconsistent  with  that 
law,  and  in  disregard  thereof.  And,  further, 
albeit  that  Congress,  having  regard  for  tha 
autonomy  of  the  states,  had  deemed  it  best 
not  to  treat  reservatlona  within  atataa  aa 
foreign  to  the  states  tor  the  purpose  of 
puniahing  crime  unleas  expressly  provided 
to  the  contrary,  nevertheless  ths  l^islation 
enacted  by  Congress  for  thia  purpose  had 
destroyed  the  end  contemplated,  aince  that 
legislation,  when  rightly  construed,  while 
applying  tiie  atate  legislation  to  crimes  com- 
mitted on  a  reservation  as  if  the  territory 
was  not  foreign,  but  domestic^  at  the  same 
time  exacted  that  the  state  law  when  thua 
applied  ahould  be  enforced  as  If  the  terri- 
tory waa  in  no  respects  for  ths  purposa 
domestic,  but,  on  the  contrary,  wss  wholly 
foreign.  The  contradiction  and  confusion 
to  which  the  contention  thus  reduces  itself 
is  too  apparent  to  require  anything  but 
statement.  Indeed,  we  think  the  miscon- 
ception just  pointed  out  lies  at  the  basis  of 
all  the  propositions  so  ably  pressed  at  bar  to 
secure  a  reversal,  aince  they  all  depend  up- 
on a  construction  of  the  act  of  1S93  which 
we  hold  to  be  wrong.  Great,  therefore,  aa 
might  otherwise  be  their  potency,  with  ths 
foundation  gone  upon  which  they  rest,  all 
come  to  this:  that  the  statute  sanctlona 
that  which  it  by  necessary  implication  pro- 
hibits, and,  moreover,  destroys  the  great  k> 
public 'purpose  which  its  adoption  waa  in-  • 
tended  to  foster  and  protect 

Tbe  ruling  which  we  now  make  doM  not, 
of  eourae,  extend  to  a  subject  which  is  not 
before  us.  It  follows,  therefore,  that  we  do 
not  now  Intimate  that  the  rule  which  In 
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thU  cote  haa  eontitillMl  our  dsciBion  wonid 
b«  applicable  to  a  case  whera  an  indictment 
vas  found  in  a  court  of  th«  United  &tat«a 
for  a  crime  which  woa  wholly  eommltted  on 
a  Teaervation,  diBconnect«d  with  aeta  com- 
Bdttad  within  tha  JurinUotloii  of  tb«  atat^ 


and  wlwra  tha  praaecntion  for  tneh  alma 
in  the  eourta  of  the  United  Stat«a,  inat«ad 
ot  being  in  eonflict  with  the  applicable 
state  law,  waa  In  all  roapecta  ia  hanooDj 

tb  era  with. 
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GASES  DISPOSED  OF  AT  OCTOBEB  TESHS,  1909,  1910, 


UnnnAPouB,  St.  Paul  A  Sacui  Bis.  Uahi 

Bailwat  OoKPAitT,  PIff.  in  Err.,  t.  State 

ow  NoBTB  Dakota  ex  bh.  T.  F.  McCdb, 

Atb>ni«7  OeneraL     [No.  66B.] 
Appeal — judgment — affirming  withont  pieju- 

dice. 

In  Error  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  nrrlow  a  daeree 
•njoining  a  carrier  from  further  vioUtion 
of  a  lav  fixing  ratea  tor  the  oaniage  of  ooal 
within  the  tUte. 

See  nune  ease  below  (N.  It.)  120  N.  W. 
874. 

Ur.  Charlee  W.  Buim  (or  plaintiiT  in  «i- 
ror. 

Uesara.  Androw  Hlllar,  Oay  C  E.  Corllie 
and  T.  V.  MoCoe  for  defendant  in  error. 

Uaroh  14,  1010.  Per  Curiam.  Afilrnied 
without  prejndiee. 


Gbkat  NoBTHSur  Railwat  OoupAifT,  FlUn- 
tlff  in  Error,  t.  Statk  (v  Nobth  Dakota 
cz  IBL.  T.  F.  MoCui^  Attorney  General. 
[No.  S54.] 

Appeal — judgment — afflrmiug  witliont  preju- 
dice. 
In  Error  to  the  Suprena  Court  of  the 

State  of  North  Dakota  to  review  a  decree 

enjoining   a    earrier    from    fnrtlwr   viola- 

tion  of  a  law  fixing  rata*  for  the  carriage 

of  ooal  within  the  itate. 
See  came  ease  below  (N.  D.)   120  N.  W. 

874. 
Mr.  Charlea  W.  Bunn  for  plaintiff  in  er- 


Uareh  14,  1010:    Pv  Onrlam.    Affirmed 
without   prejndioe. 


Fun  Natioitak  Baitk  of  RtCEntoini,  Vi»- 

onoA  et  b1.,  Plaintiffe  In  Error,  ▼.  Wi& 

UAH   B.   TXTOO   CouPAifT   et   aL     [N«b 

B2.J 

In  Error  to  the  Supreme  Court  of  A^ 
peal*  of  the  State  of  Virginia. 

Ueaan.  George  Bryan  and  A.  W.  Pattv- 
■OQ  for  plaintiff*  in  error. 

Meeare.  £.  Randolph  William*  and  B.  O. 
Bickford  for  defendant*  in  error. 

Jane  17,  1010.  Dlemiated  pur*nant  t* 
the  S8th  Bule. 

Tbomab   W.    Btdbblefield,    Appellant,   *. 

I«x  A.  SrcBBUTTEU)  et  aL,   [Ho.  18B.] 

Appeal  from  the  Court  of  Appeal*  of  the 
Diatriet  of  Columbia. 

Meiar*.  Jame*  S.  Easby-Smlth  wad  How- 
ard Boyd  for  appellant. 

Hea*Ta.  Joaeph  W.  Cox  and  A.  BL  Iik 
Leelde  for  appellee*. 

July  S6,  IDIO.  Di*mla*ed  pureoaat  to  the 
2Sth  Rule. 

GaoBGE    MEHon.,    Plaintiff    In    Error,    t. 

B1.AITCBK  ISxnatL  et  al.       [No.  87S.] 

In  Error  to  the  Supreme  Court  of  O* 
8Ute  of  Iowa. 

No  counfel  for  pl^ntiff  in  error. 

Ueaara.  Andrew  Wilion  and  Noel  W. 
Barkadale  for  defendant*  in  error. 

Anguat  IS,  IBIO.  Dodceted  and  di*mi*aad 
with  eoat*. 

Monn,  Lakd  Coupaitt,   Appellant,  t.  Al- 

BBT  W.  QiLCHxm,  Governor  of  the  Stat* 

of  Florida,  et  aL     [No.  202.] 

Appeal  from  the  United  SUtea  Circuit 
Court  of  Appeal*  for  the  Fifth  Cireoit 

Meter*.  J.  C  Cooper  and  Alexander  St 
CUr  Abrama  for  a{>pellant. 

Mr.   William  B.  Jenning*  for  appellaea. 

October  11,  1010.  Diamiiaed,  Mch  put^ 
paying  it*  and  their  Oiwn  eoata,  par  ttigm- 
Ution  of  oounaeL 
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Itonu  Eur  Ooar  Railwat  Ooattiwx, 


OoWnor  of  th«  State  of  Florida  at  aL 

[No.  203.1 

Appeal  from  tlM  United  State*  Oroiiit 
Oonrt  of  Appeal*  (or  the  Fifth  ClrenlL 

Ue**rB.  J.  C.  Cooper  and  Alexander  Bt. 
Clair  Abrama  for  appellant. 

Ur.  William  S.  Jenning*  for  appellee*. 

October  11,  IBIO.  Dismissed,  each  part? 
paying  it*  oivn  and  their  own  eoat*,  per 
•tipulation  of 


Sr.  Bekedict'b  Abbet,  a  Corporation,  Plaln- 

tiS  in  Error,  t.  Mabioh  Couktt,  OmoH, 

«t  al.     [No.  240.] 

In  Error  to  the  Supreme  Conrt  of  the 
Btate  of  Oregon. 

Mr.  John  A.  Carson  for  plaintiff  In  error. 

No  appearance  for  defendant*  in  error. 

October  11,  1910.  Diamisaed  witb  eoati, 
on  motion  of  oounial  for  tha  plainUff  in 


VvTTBt    Statcs,    Plaintiff    In    Error,    t. 
Oboboi  F.  Lausoir.     [No.  129.] 
In   Error   to   the   Circuit   Court   of   the 

United  State*  for  the  Diatiiet  of  Bbod*  le- 

land. 
Tbe   Attorney   General   (or   plaintiff   in 


October  11,  1910.  XHimiieed  on  motion 
^  Mr.  Attorney  General  Wiekersham  for 
the  plaintifT  in  error. 

Vwrrm    States,    Plaintiff    la    Error,    v. 

jAHxa  DuuB.     [No.  292.] 

In  Error  to  the  District  Conrt  of  the 
United  State*  for  the  Eaatem  Dietrlet  of 
Pann^ylrania. 

The   Attorney   General   tot   plaintiff   in 

Ur.   Frands  S.  Law*   (or  defendant  in 

Oetobor  11,  1910.  I>lBmI**od  on  motion 
id  Ur.  Attorney  General  Wlekeieham  (or 
the  plaintiff  in  error. 

UmiB*  Statbo,  FMntiff  in  Error,  t.  Jajos 

Stott.     [No.  293.] 

In  Error  to  the  District  Court  of  tbe 
United  State*  for  tbe  Eaatem  Dietrict  of 
FannaylTania. 

The   Attorney   General    for   plaintiff   in 

Ueier*.  J.  Parker  Kirlln  and  Jobs  U. 
Wooleey,  for   defendant  in  error. 

October  11,  1910.  DIamlaaed  on  motion 
•f  Mr.  Attorney  General  Wickarabam  (or 
the  plaintiff  in  error. 


Umno  BxAXM,  Plaintiff  la  Imr,  t.  Hdos 

S.  UOBHur.    [No.  SU.] 

In  Error  to  tbe  District  Court  of  Ike 
United  State*  for  tbe  Diatrlet  of  Colmrsdo. 

The   Attorney   General   for   plaintiff   la 

lb.   Edwin   B.   Park   (or   defendant   In 

Ootober  11,  1910.  Dismissed  on  motion 
o(  Ur.  Attorney  General  Wiekeraham  for 
tbe  plaint  In  error. 


TTirenxi  Statbs,  Plaintiff  la  Error,  t.  Lvm 

Oavabxlll    [No.  354.] 

In  Error  to  the  District  Court  o(  Um 
United  State*  (or  the  Di*triet  of  Colorado. 

Th*   Attorney   General   (or   pUiutUt   !■ 

Mr.   Edwin   H.   Park   (or   defendant   i> 

October  11,  1910.  Dlunlased  on  motion 
o(  Ur.  Attorney  General  Wldcerabam  tat 
tile  plaintiff  In  error. 


UniTBi  Statbi,  Plaintiff  in  Error,  v.  WiU 

LUX  A.  DDifoan.     [No.  SOS.] 

In  Error  to  tbe  Diatrict  Conrt  o(  ttw 
United  State*  (or  tbe  District  o(  Colorado. 

The   Attorney   Qeoeral   (or   plaintiff   la 

Mr.  Edwin  H.  Park  (or  defendant  in 
error. 

October  11,  1910.  Diamiesed  on  motioa 
of  Ur.  Attorney  General  Wickenban  for 
tbe  plaintiff  in  error. 


UinxES    BiAXtB,    Plaintiff    in    Error,    ▼, 
Hekbt  Bobckmah.    [No.  S02.] 
In   Error   to   the  Circuit   Court   o(  the 

United  State*  for  the  Eastern  Diatrlet  of 

New  Tork. 
The   Attomciy   General    for    pWntlff  la 


of  Mr.  Attorney  General  Wiekeraham  for 
the  plaintiff  la  error. 

JAKI  U.  Wain  et  aL,  PlalnUffi  In  Error, 

V.  CoimKiriouT  Gkn^ul  Jjia  laan^ 

AifCB  ComAXT.    [No.  T22.] 

In  Error  to  tbe  Conrt  of  Appeal*  o(  th* 
District  of  Columbia. 

No  appearanee  for  plaintiff*  In  error. 

Mr.  John  Ridout  for  defendant  In  error. 

October  11,  1910.  Docketed  and  dl» 
mlesed  wltb  eoata  on  motion  of  Ur.  Joba 
Bidont  for  tbe  defendant  in  error. 


on.GoogIc 


a  exjpBiaa  oodbx  bxpoktsb. 


Oat.  Tmg 


EuiOH  VJtitm  T  OoBUR,  Appallut,  t. 
I.AWBBKCB  H.  OxAHAio^  u  CommiHioBer 
of  tlw  biterior  of  Porto  Bleo.  [No.  OS.] 
Appeal  from  the  Dlitrlet  Court  of  the 

United  StAtM    for   Porto  Rioo. 
Ur.  F.  Eingsbur?  CurtU  tor  sppellknL 
No  appumice  for  appellee. 
October  11,  1910.   Diuniued  irith  ooati, 

«D  motioB  of  coudmI  for  the  ■ppeUeal 


Habt  B.  Cavtwbiobt,  PltdntlS  in  Error,  t. 

L  U.  HOLOOUB,  Adrainirtretor  of  the  Ee- 

lata  of  D.   J.  Spencer,  Deoeued,  at  ti. 

[No.  97.] 

In  Error  to  the  Bnprema  Conit  of  the 
Btato  of  Oklehoma. 

Ur.  Uarahall  Fulton  for  pUIntUT  fn 
•nor. 

Hr.  Joa  T.  Robinion  for  dalendmta  In 

October  11,  1910.    DiimiBied  with  e 
on  moUon  of  eounael  for  the  plaintUf  in 


137.] 

Appeal  from  the  United  States  <3ranlt 
Court  of  Appeali  for  tbe  Eighth  Circuit. 

Ur.  William  T.  Hntchios,  for  appellant 

No    appearance   tor    appellee. 

Oetober  11,  1910.  Diimined  with  ooeta, 
en  motion  of  oouneel  tor  tlie  appellant. 


Jaoksou  hviaxk  Cokpaht,  Appellant,  t. 
Chablb  F.  Tusms,  Tax  Collector  of 
Walton  County,  Florida,  et  al.  [No.  141.] 
Appeal   from    the   United   Btatea    Oironit 

Court  of  Appeals  for  the  Fifth  Cireult 
Ur,  William  W.  Flonmoy  for  appellant. 
Ur.  S.  K.  Oillii  tor  appelleea. 
October  11,  IBIO.     DiemieHtd  with  aotta, 

on  authorit;  of  eounael  for  the  appellant. 


FwnASO    RULT4.T,  lAOBT,  ft  POWB    Colt- 

TAjn  at  aL,  Appellanta,  v.  Citt  at  Fow- 

UND  et  ah    [Nol  170.] 

Appeal  from  tbe  Circuit  Court  of  tlw 
United  BUtes  for  the  District  al  OngmL 

Ur.  Frederidc  V.  Holman  for  appeUanfak 

No  appearanee  for  appellees. 

Oetober  11,  1910.  IHimiased  with  eoita, 
on  Bwtion  of  tictirniil  tor  the  appeUantb 


SocTHEUf   Brtm  Laits   A   Timn   Ocnc- 

paiTT,  Appellant,  T.  Albxbt  W.  QaOBXin, 

Chmmor  of  the  State  of  Florida,  el  aL 

[No.  198.] 

Appeal  from  the  United  Statea  Cirentt 
Court  of  Appeals  for  the  Fifth  Cironit. 

Ueasrs.  3.  0.  Cooper  and  £.  J.  L'Bn|^ 
for  appellant. 

Ur.  WilUam  S.  Jennings  for  appellees. 

Oetober  11,  1910.  DiamiHed,  each  parlgr 
paying  its  and  their  own  ooats,  per  stipu- 
lation of  eounsd. 


FumniA.  LaFv  ft  Ttm^  Cokpaitt,  Appel- 
lant, t.  ALB^rr  W.  Q11.CHBIBT,  Goreniar 
of  the  Btoto  of  Florida,  at  al.  [No.  199.] 
Appeal   from  the  United   SUtes  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit 
MesiirB.  J.  C  Cooper  and  E.  J.  I/En^ 

for  appellant. 

Ur.  William  S.  Jennings  tor  appellees. 
Oetober  11,  IBIO.     Diamiised,  each  paitj 

paying  iU  and  their  own  costs,  per  iUpI^ 

laUon  of  oonnaeL 


CoitBOLiDATKD   Lard   Cohpant,   Appellant 
V.  AlBEBrr  W.  OiLCHniST,  OoTernor  of  tha 
Btoto  of  Florida,  et  aL      [No.  200.] 
Appeal    from    the   United    Statea    Circuit 

Court  of  Appeals  for  the  Fifth  Circnil 
Uesers.  J.  C.  Cooper  and  B.  J.  L'Engls 

tor  appellant. 

Ur.  William  B.  Jennings  for  appellees. 
Oetober  11,  1910.    Dlimissed,  each  parlr 

paying  lU  and  thdr  own  oosta,  per  stipn- 

latioD  (d  oooumL 


jAflSSon  Lnisn  CoitPAin,  Appellant,  ▼. 

Cbablu   F.    Tubreb,   Tax   Collector   of 

Walton    County.    Florida,    et    aL     [N< 

14B.] 

Appeal  from  the  United  States  drcnlt 
Court  of  Appeals  for  the  Fifth  Circuit. 

Ur.  William  W.  Floumoy  for  appellant. 

Ur.  B.  E.  Oillis  for  appellee. 

October  11,  1910.  Dismissed  with  easts, 
cm  authori^  of  eounael  for  the  appellant. 


Etaam  Lars  CourAirr,  Appellant,  r.  Az^ 

msT  W.  OiLcHBiST,  QoTemor  of  the  Stat* 

of  Florida,  at  al.    [No.  201.] 

Appeal  from  the  United  Statea  Cirenll 
Court  of  Appeals  for  the  Fifth  dreuit 

Messrs.  J.  C  Cooper  and  E.  J.  I/Xn^ 
for  appellant 

Ur.  William  B.  Jannlnga  for  appellees. 

Oetober  11,  1910.  Dismissed,  each  party 
paying  iU  and  their  own  ooati,  par  atipa- 
laUon  of  eounael. 
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BiOBABDBOM,  TnutMS.      [No.  724.] 

AppuJ  from  the  Court  of  AppeaU  of  tbe 
Diatriet  of  Coluinbift. 

Mo  appearuiee  for  »ppe11uit*. 

Mr.  Muon  N.  Bichardson  tor  appelleea. 

October  12,  1910.  Docketed  uid  dinniM«d 
with  toatm,  on  motion  of  Mr.  MaaoD  N. 
Bichftrdaon  for  tlw  appatlMS. 

J.  W.  Obebh  et  kL,  AppeOuiti,  ▼.  Hasvxt 
H.  Athebtoh,  TnuteeH,  etc  [No.  «S3.] 
AppeU  from  the  United   Bt*tes  Circuit 

Court  of  Appeals  for  the  Seventh  Ctrenlt. 
Ur.  Will  W.  Enmmond  for  AppelUmta. 
No  appearance  for  appellees. 
October  IT,  1»10.    Diamiaied  with  eoatt, 

OB  motion  of  oounsel  for  appellanta. 

Dblawabi  Riteb  Taxi  Cohpaitt,  Owner, 
etc,   Appellant,  t,  JxHim  Alios.     [No. 
065.] 
Appeal  from  the  District  Co>iirt  of  the 

Unltwl  Btatee  tor  the  Eastern  IHrtrlot  of 

Pennsylvania. 
Mr.  Charles  Heebner  for  appellant 
Ur.  Thofnaa  Leeming  for  appellee. 
October  17,  1910.    IMsmisaed  par  stipule^ 


Babtlttt  RicnAUta,  FetiUoner,  r.  UnrEt 

States.    [No.  602.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  (^reuit  Gonrt  of  Appeals  lor 
tbe  Eighth  Circuit 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Laoey,  and  R.  S.  Hall  for  petitioner. 

The  Attorney  Oeneral  and  tha  Solicitor 
Oeneral  for  respondent 

October  IT,  1910.    Denied. 

Will  O.  Comstook,  Petitioner,  t.  Diitud 

Btatxs.    [No.  ses.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Eighth  Circuit 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
I^eey,  and  R.  S.  HsJl  for  petitioner. 

Tbe  Attorney  General  and  the  Solidtor 
General  for  respondent 

October  17,  IBIO.    Denied. 

Ohapxr  C.  Jauesos,  Petitioner,  T.  Uimra 

Statis.    INo.  604.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  Appeals  for 
tiie  Eighth  Circuit 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
X^cey,  and  E.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solioitor 
General  for  respondent 

October  17,  IBIO.    Denied. 


AoQunaA  TMsrixr,  Patltfonv,  v.  Vm^ 

Statu.    [No.  508.] 

Petition  for  a  Writ  of  Certiorari  to  tht 
United  States  Qrcuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Measrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Lacey,  and  P.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solidtor 
Oeneral  for  reapondent 

October  17,  ISIO.    Denied. 

Loir  D.  UAnsB,  Petitioner,  t.  IDeua  En* 

MOK.     [No.  679.] 

Petition  for  a  Writ  of  Certiorari  to  tte 
United  States  Circuit  Court  of  Appeals  tot 
the  Fifth  Cireolt 

Meesrs.  L  W.  Stephens  and  Georis  & 
Miller  tor  petitioner, 

Mr.  Charlea  E.  Bell  tor  rMpondant 

October    17,    IBIO.     DetUed. 

Jaoob  Gold,  Petitioner,  t.  Socth  Sim 
Tenwr  CoicPAifT,  Trustee,  eto.  [No.  OSO.J 
Petition  lor  a  Writ  of  Certiorari  to  the 

United  Ststes  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
Mr.  Lowrey  C.  Barton,  for  petitionee 
No  appearance  tor  reapondent 
October  17,  1910.    Denied. 


Baltdcobi  ft  Ohio  Railboas  Cmtrun,  P^ 
titioner,  t.  EmvABo  Wurms.  [No.  09S.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  ot  Appeals  for 

the  Sixth  Circuit 
Messrs.  George  E.  Hamilton  and  F.  A. 

Durban  for  petitioner. 
No  appearance  for  respondent 
October  17,  1910.    Denied. 


BosABio  Minnto  A  Milluto   Comtaitt,  a 
Ctoporation,  Petitioner,  v.  Chabucb  W. 
Clau.     [No.   632.] 
Petition  for  a  Writ  ot  Cartiorart  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the    Ninth    Circuit 
Ur.  John  A,  Ooodrieh  for  petitioner, 
Mr.  Walter  M.  Biektord  for  respondent 
October  17,  1910.    Denied. 


Uabt  D.  Grac^  Petitioner,  v.  Chasleb  O. 
BununoHAK  et  al..  Trustees.  [No.  099.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  Statee  Circuit  Court  ot  Appeals  for 

the  Second  Circuit 
Messrs.  Prederie  C  ScoOeld,  William  J. 

Grace,  and  Theodore  E.  Hancock  for  peti* 

Messrs.   Charles  Btone,   Irring  L  Emll^ 
and  D.  R.  Cobb  for  respondents. 
Oetober  17,  IBIO.    Denied. 
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Wnxuu  D'Aimr  Huts  at  «L.  PeUUnurs, ' 
T.  Bi-uuKL  Dkupbikb.     [No.  700.] 
Petition   for   Writ  of  Certiorari  to   tbe 

United  States  rareult  Court  td  Appeali  tot 

the  Second  Circuit, 
ill.  Albert  A.  Wtaj  for  petitioner*. 
Messrs.   Charles  0.  MkU  uid  JuoM  A. 

WakeSeld  for   respondent. 
October    IT,   ISIO.     Denied. 


.  Eadlet  et  aL,  Petitionera,  t. 

Abihcb  C  HumxonB.    [No.  033.] 

Petition  for  •  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  AppeaU  for 
the  Eighth  Circuit. 

Meura.  Elliott  W.  Major  and  John  M 
Atkinson  for  petitionere. 

Mr.  John  I*  ThtHnas  for  reapondent 

October  17,  1010.    Granted. 


Anirm  Luwa,  Petitioner,  *.  Woluii  Wil- 

LUMS,    Commieaioner    of    Immigration. 

[No.  S81.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  tor 
the  Second  Circuit 

Mr,  I.  Henry  Harris  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  (or  reepondent. 

October  17,  1610.    Qrantod. 


Thomas  B.  Stuabt  et  aL,  Petitioner!,  y. 

Unior  pACino  BAXLaoAD  Cowaht.    [No, 

604.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appcab 
for  the  Eighth  Circuit 

HeesTs.  L.  T.  Michencr,  TlioDiaa  B.  Stew- 
art, and  Joseph  C  Helm  for  petitionere. 

Messrs.  Clayton  C  Doreey,  William  V. 
Hodges,  Maxwell  ETarts,  and  N.  H.  Loomii 
for  respondent 

October  17,  1010.    Granted. 


Ex  PABTK;  IlT  THB  MATTKn  OT  PaTBIOX 
Lakceb,  Petitioner.  INo.  —  Original.] 
Motion   far   leave   to    file   a    petition    for 

Writ  of  Mandanius. 


Fkaiix  N.  HoreroT,  Appellaat,  t.  BBDUn 

A.  FuMD,  a  Deteetlve  of  PoUca  fli  tha 

Ci^  of  New  Tork.    [No.  SST.] 
Extradition. 

Appeal  frmn  the  Circuit  Gonrt  of  tha 
United  State*  to  reriaw  a  decree  denyinf 
relief  by  habeas  eorpu*  to  a  peraon  bald 
in  custody  under  an  extradition  warrant. 

Bee  earn*  case  below,  180  Fed.  MO. 

Meears,  Adrian  H.  Jolin^  John  IX  Und- 
aay,  and  Adrian  H.  Larldn  for  appellant 

Meeira.  W.  A.  Blakeley,  Charlea  S.  Whit- 
man, Warren  I.  S^mour,  George  GordOB 
Battle,  and  H.  Snowdon  Marahall  for  ap- 

Oetober  17,  1010.  Order  affirmed  witlt 
ooita.  No  further  opinion  will  be  daUTered. 
(Mr.  Justice  Hughea  did  not  participate 
in  the  eonaideration  or  da^daion  of  thii 
eaae.) 


Mbbmmack  Rit^  SATnfos  Bar,   Apps^ 

lent,  V.  Cm  or  Clat  Cxktb.  EAKAAa, 

at  at.    [No.  804,] 

Appeal  from  the  dreult  Court  of  tba 
United  Statea  for  the  District  of  Kanaas. 

Measra.  D.  R.  Hit*  and  0.  0.  Coleman  for 
appellant, 

Meura.  A.  A.  Godard  and  F.  B.  DawM 
for  appellee*. 

October  24,  IBIO.  I»smi*aed,  with  eoath 
No  further  opinion  will  be  deliTarad. 


OoLOBADO  A  SovTH^or  Racwat  CtaaAWt, 

Plaintiff   in    Error,   r.   Unrmt   Seatm. 

[No.  172.] 

In  Error  to  the  Diatrlet  Court  of  the 
United  Statea  for  the  District  of  OoloradoL 

Mr.  E.  K  Whitted  for  plaintiff  in  error. 

The  Attorney  General   for  defendant  In 

October  24, 1010.  Diamiaiod  on  authorify 
of  counsel  for  plaintiff  in  error,  on  motion  of 
Ur.  Attorney  General  Wickeraham  for  the 
defendant  In  error. 


juuo  BOBToa,  Plaintiff  in  Error,  t.  Vbo- 

ED  STAns.     [No.  740.] 

In  Error  to  the  Supreme  Cotirt  of  the 
Philippine   laianda. 

No  appearance  for  plaintiff  in  error. 

The  Attorney  General  for   defendant  la 

October  24,  1010.  Docketed  end  tUm- 
missed,  on  motion  of  Mr.  AHomey  Qaunl 
Wickeraham  for  the  defendant  in  error. 
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WiLLUH   J.   pDOHtir,   Appellant,   t.    Cm 
Ann  Comnr  ov  Dbttb,  Ooloudo,  at  %L 
(No.  ese.] 
Appsal   from   the  Circaft   Oonrt  of  tlw 

Dnited    8Ut«s   for    On    DUtrlot   of   Colo- 
ur. VUrvey  Riddell  for  appelluit. 
Mesars.  Oeorg«  Q.  Riolimond  and  F.  W. 

Baaboni  for  fLppelleu. 
October  24,  1910.    Decree  affirmed,  witli 

«oaU.    No  fiutber  opinion  will  be  delivered. 


Waltix   J.   Gbeoobt,   Petitioner,   ▼.   Dis- 
TRior  or  CoLDiiBU.    [No.  683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Court  of  Appea.la  of  the  District  of  Colum- 


WiLLiAM  B.  Kaait,  PetiUoner,  v.  DuxBUn 

or  CoLUuBiA.    INo.  888.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
Court  of  Appeals  (rf  the  District  of  Colum- 
bia. 

Meair*.  Daniel  W.  Baker  and  Franlc  J. 
Eogan  for  petitioner. 

Meura.  Edward  H.  Thomaa  and  William 
Eenrj'  Wbite  for  reapondent. 

October  84,  1910.    Denied. 


ABnxm  National  Baxx  et  a1.,  Petitlonen, 
Y.  Joseph  H.  Dollbt,  Beak  Commission- 
er, et  al.    [No.  662.] 
FMltloD  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.    John    Lee    Webster,    Chester   I. 

Long,  B.  P.  Waggener,  and  John  W.  Qleed 

for  petitioners. 
Ur.  F.  S.  Jackson  for  respoodenta. 
Oetober  24,  1910.    Denied. 


Unns    Steaubhif    Coicpakt,    Clidmant, 

etc,    PetiUoner,    t.    Sooitri    Nourxux 

d'AxiOMXifT.    [No.  eei]. 

Petition  for  a  Writ  of  Certiorari  to  the 
Dnited  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Meesra.  Charles  Page,  Edward  J.  HcCnt- 
■ben,  and  Bamuel  Knight  for  petitioner, 

Ur.  William  Deuman  for  respondenL 

October  24,  1910.    Denied. 


MABimo  Ihbdxahcb  Ookpaht,  Lnimik 

Petitioner,  t.  M.  B.  Dou.ax  BTMAiiSHir 

CoMPAXT.    [No.  697.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tbe  Ninth  Circuit 

Mr.  William  Denman  for  petitioner. 

No  appearance  for  respondent 

October  24,  1010.    Denied. 

HATm     Ifc     JoHMSioir,     Administratrix, 
etc.,  et  al..  Petitioners,  ▼.  Btatk  Mutual 
Lm  Ihbdrarob  Coicfamt.    [No.  710.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Messrs.  John    G.    Capers  and    W.   Bojd 

Elvana  for  petitioners. 
Mr.  J.  P.  E.  Bryan  for  respondent 
October  24,  1910.    Denied. 


ASTHUB  P.   Heinzb,  PeUUiRier, 


[No.  ) 
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Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  tat 
the  Second  Circuit 

Mr.  John  Mason   Brown  for  petitioner. 

The  Attorney  General  and  Mr.  Felix 
Frankfurter  for  respondent 

October  24,  1910.    Denied. 

Sak  Airrosio  ft  Abkaksab  Pau  Railway 

CoKFAfli,  Plaintiff  in  Brror,  T.  Staix  o* 

TlDCAft.     [No.  368.] 

In  Error  to  the  Court  of  Ciril  Appeals  for 
the  Third  Supreme  Judicial  District  of  the 
SUte  of  Texas. 

Mr.  A.  W.  Houston  for  plaintiff  in  error. 

No  appearance  for  defendajit  in  error. 

October  26,  1910.  Dismisaed  with  coats, 
on  motion  of  counsel  for  the  plaintiff  in  er- 


D.   W.   DmevoBE,   Appellant   *■   Btcpkui 
B.  Wooo  and  Albert  Sartain,  Agent  of  tlia 
State  of  Ohio.     [No.  746.] 
Appeal  from   the  District  Court  of  the 

United  SUtee  for  the  Northern  Distriet  of 

Illinois. 

No  appearance  for  appellant 
Mr.  Karl  T.  Webber  tor  appellees. 
October  81,  1910.    Docketed  and  dismissed 

with  costs,  on  motion  of  Mr.  Earl  T.  Wd»- 

ber  for  the  appellees. 

Ukiteo   Statu,   Petitioner  t.  TirwAjrx  A 

OoHPAnr.    [No.  T3E.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtee  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

The  Attorney  Qeneral  for  petitioner, 

Mr.  Arthur  M.  King  for  rrppondent 

OetobCT  31, 1910^    Denied. 
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CgtBLFS  WuT,  Attomej  Oenenl,  at  ftL, 
FetiUoneTs,     t.     Atokibok,     Topeea,     & 

SAiraA       Ft       RULWAT      OOKFAITT        [No. 

726];  CsABiAs  West,  ATOUnET  Oeris- 
Ai,  et  ftL.  Petitionen,  ▼.  Onur,  Cdlobado, 
&  Santa  F4  Railwat  Coupart  [No. 
T2S];  Charles  West,  Attomtj  GenerAl, 
at  al.,  Fstitimert,  t.  Mibsocbi,  Kassab, 
ft  Texas  Railwat  Od.  [No.  727] ;  Chasleb 
West,  Attornej  General,  at  al..  Petition- 
en,  T.  MiDLAi^D  Vallst  Eaiiaoab  Coic- 
PANT  [No.  728]}  Chablxs  West,  Attor- 
DBf  Qenenl,  et  al.,  Petitioner!  t.  Kansas 
Cm  Southebn  Railwat  Coitrurx  [No. 
729];  Chasles  West,  Attom^  Geaeral, 
et  al..  Petitioner!,  v.  Chicaoo,  Rook 
IsLAiTD,  ft  Facifio  Railwat  Cokfant 
[No,  730];  Ckabues  West,  Attorney 
General,  et  el..  Petitioner!,  v.  St.  Louis  ft 
Ban  Fbancibco  Railboas  Cokpant  [No. 
731]. 
PetitioDB  for  WriU  of  Certiorari  to  the 

United  StaUa  Circuit  Court  of  Appeala  for 

tbe  Eighth  Circuit 

Meura.  Frederidc  N.  Judaon  and  Charlea 

West  for  petitionera. 
Meaers.  Robert  Dunlap  and  Frank  Ha^^r- 

men  for  reepon  dents. 
October  SI,  1910.    Denied. 


jAins  DxwAB  et  aL,  Petttlonen  t.  J.  LuD- 

wio  MowiNCKEU    [No.  730]. 

Petition  for  a  Writ  of  Certiorari  to  Uie 
United  States  Circuit  Court  of  Appeals  lor 
Ue  Ninth  Circuit 

MeMra.  J.  Parker  Elrlin  and  Charlea  R. 
Hickox  for  petitioners. 

No  appearance  for  respondent. 

Ootober  81, 1910.    Denied. 


Matthew  Qaqe  and  Jane  Qage,  Appellants, 

T.  RinaaiDB  Trust  Covfant,  Lhhtd, 

•t  al.    [No.  33.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southeni  District  of 
California. 

Mr.  William  B.  Uathews  for  appellanti. 

Mr.  John  O.  North  for  appelleea. 

November  1,  IBIO.  DiemisBed  with  coats, 
pursuant  to  the  Tenth  Rule. 


WiLLiAH  F.  CbOHBAH,  Jr.,  PlaintlfT  In  Er- 
ror, V.  EowABD  D.  Preston,  luapeetor  of 
Public  Buildings,  et  al.     [No.  40.] 
In  Error  to  the  Court  of  Appeals  ot  the 

Btate  of  Maryland. 
Mr.  Osborne  I.  YelloU  for  plaintiff  in  error. 
Meaara.    Edgar    Allen   Poe    and    Sylvan 

Hayea  Lauchheimer  for  defendants  In  error. 
Novemtier  3,  1910.    Diamissed  with  eosta, 

pursusot  to  the  Tenth  Rule. 


Powhatan  Qui  ft  CoKi  Quipant,  App^ 

lant,  T.   NoRfoLK  ft  Wssnav  Railwaz 

CoKPAXz.    [No.  47i.] 

Appeal  from  the  United  BUtes  Cirenlt 
Court  of  Appeals  for  the  Fourth  Circuit, 

Ur.  Willfam  A.  Glasgow,  Jr,  for  sppet 
lant 

Messrs.  Joseph  L  Doran,  Theodore  W. 
Beath,  John  H.  Holt,  and  Lueian  K  Cocks 
for  appellee. 

November  4,  IBID.  Dlamlaaed  with  eoat% 
on  motion  of  eouuael  for  appellant. 


BcBNASD  CoBBiOAN  «t  at,  FUintiffs  In  Er- 
ror, V.  Kansas  Citt  et  aL    [No.  44.] 
In  Error  to  the  Supreme  Court  of  tta 

State  of  Missouri. 
Mr.  O.  H.  Dean  for  ptelntia!  In  mcr. 
No  appearance  lor  defendant!  In  error. 
November  4,  1910.    Dieuiaaed  with  M«t% 

pursuant  to  the  Tenth  Rulsk 


RuasELi.  P.  OooDwn  and  Bobist  U.  Fin> 
TON,    Plainttffs    in    Error,   t.    Pboplb** 
Unitd)  Statu  Bank.    [No.  SS.] 
In   Error  to   the   Clieuit  Court   of   the 

United  SUtes  for  the  Bsstam  Distrlet  ti 

Missouri. 
The  Attorney   General   for  pUlntifrs  t> 

error. 

No  appearance  for  defendant  In  error. 
November  7,  1910.    Dismissed  with  «ost^ 

on  motion  of  Mr.  Attorney  General  Vnak> 

arsham  for  tha  jdaJntiffs  in  error. 


Baoli  UiNiNa  ft  IitPtoTuran  CoHrapr, 

Plaintiir  in  Error,  t,  Bobxkt  K.  Ltnm. 

[No.  52.] 

b  Error  to  the  Supreme  Court  •(  ttit 
Territory  ot  New  Mexico. 

Mr.  Samuel  Parker  for  plaintiff  in  ertor. 

No  appearance  for  defendant  in  error. 

November  7,  ISIO.  Disroisaed  with  aost^ 
pursuant  to  the  Tenth  Rule. 


Stuabt  Wood,  Petitioner,  v.  Bauub  PtM- 

TON  BsowNTNo  et  aL    [No.  744.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Qrenit  Court  of  Appeals  fu 
the  Fourth  Circuit 

Meaara.   Malcolm  Jackson,  C.   W.  Camp- 
bell, and  Willism  A.  Ghwgow,  Jr..  for  psfr 

No  appearance  for  respondsnL 
Nonmher  7,  IBIO.  Denied. 
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Bbooelik,  Claimant,  ete^  Fatitlcmer,  t. 

New  Yobk,  Nkw  HAVKif,    &    Habtposd 

Railboas  Compaitt.    [N<>^  7411.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btat«i  C^cnit  Court  of  Appeals  (or 
tbe  Second  Circuit. 

Meaara.  Da  Lagnel  Berier  and  June*  J. 
Uaeklin  for  petitioner. 

Mr.  William  Qreanough  for  reapondent. 

November  7,  1910.    Denied. 


IxnUTATIOKAX.  TexT-BOOX  COHFAltT,  Plain- 
tiff In  Error,  v.  Casl  PrrEBsoir.  [No. 
S.] )  iHTISIIATIOItAI.  Tkki-Book  Coupahy, 
Plaintiff  in  Brror,  t.  Cohheu.  R.  Ltwoh. 
[No.  87.1 
Interatate  oommerw— eorreiponilenee  achools 
— (tate  regulation. 

In  Error  to  the  Supreme  Court  of  tbe 
SUta  of  Wiaconein  to  review  a  judgment 
vhieli  affirmed  a  judgment  of  the  Circuit 
Court  for  Manitowoc  Count;,  in  that  atate, 
doiTing  the  right  of  a  foreign  oorreapond- 
enee  achool  to  maintain  an  action  in  the 
■tata  eonrta.    Also 

la  Error  to  the  Supreme  Court  of  the 
State  of  Vermont  to  rerjew  a  jndgment 
wUeh  reverted  a  judgment  of  the  County 
Coort  for  Caledonia  County,  in  that  etate, 
permitting  such  action  to  be  maintained. 

See  uune  eaaea  below.  No.  S,  lU  Wia. 
MS,  113  N.  W.  730,  14  A.  k  E.  Ann.  Caa. 
MC;  No.  27,  81  Vt  101,  BO  AtL  541. 

Mr.  David  C.  Harrington  for  plaintiff  In 

No  briefi  filed  (or  defendants  in  error. 

November  7,  1910.  Per  Ottriom:  Sub- 
•tantially  the  lame  queation  of  Federal  law 
Involved  in  these  two  eaaea  arose  under  a 
Eanaaa  atatute  in  International  Text-Book 
Co.  V.  Pigg,  217  U.  S.  01,  S4  L.  ed.  678,  27 
LJLA.(K.S.)4eS,  SO  Sup.  Ct.  Rap.  481; 
■nd  tbe  Federal  right  asserted  in  that  case 
was  Buatalned.  There  is  no  difference  in 
principle  between  the  two  caaes  last  named 
■nd  the  Pigg  Case,  although  the  Federal 
fneation  Involved  in  them  arises  under  the 
statutes,  respectively,  of  other  states, — Wii- 
eousin  and  Vermont.  In  view  o(  the  plead- 
ings and  the  conceded  facta  in  these  eaaea, 
the  jndgment  in  each  of  them  must  be  re- 
Yaned  on  the  authority  of  the  Pigg  Case, 
and  the  eases  are  severally  remanded  for 
ancb  further  proceedings  as  is  required  by, 
and  is  not  inconsistent  witb,  this  opinion. 
II  la  n  ordered. 

SI  a  0—15. 


VniiiA  Li  Bim^  FWntlS  !■  Snor,  T.  Jomi 

F.  Mabohxt.    [No.  S7.] 
In  Error  to  the  Court  of  Errors  and  A^ 
peals  of  the  State  of  New  Jersey. 

Mr.  Robert  Carey  for  plaintiff  in  error. 
Mr.  Gilbert  Collins  for  defendant  in  «r- 


WiLUAH  U.  BBovir,  Appellant^  t.  Josn  V. 

HoBB,  Marshal  of  the  United  SUtes,  eta, 

[No.  126]. 

Appeal  from  the  District  Court  o(  the 
United  States  (or  the  Southern  District  o( 
Florida. 

Measra.  J'rederick  C.  Bryan  and  Qeorg* 
M.  Bobbins  (or  the  appellant. 

The  Attorney  General  and  the  BoUdtor 
Qeneral  for  appellee. 

November  14, 1010.  Dismissed  with  eosti, 
on  motion  of  Mr.  Vredariok  CL  Bi^an  tot 
the  appellant. 


CHAXLKt    Mabtel,    Plaintiff   In    Bmr,  Wr 

Stati  of  Maikk    [No.  26.] 
Brror  to  state  court — Federal  questloti. 

In  Error  to  the  Supreme  Judielal  Court 
of  the  State  of  Maine  to  review  a  jndgment 
overruling  the  exceptions  of  a  person  con- 
victed in  that  court  o(  being  a  eommon  sai- 
ler o(  Intoxicating  liquors. 

See  same  ease  below,  108  M&  68,  AS  AtL 
454. 

Mr.  Herbert  E.  Holmes  (or  plalntUT  In 

Mr.  Warm  C.  PhlllHtwk  for  defendant  in 

November  14,  1910,  Par  (Turfem;  Dis- 
missed for  want  of  juriadfetion  la  tUt 
court. 


Moon  BncyrBBB,  Petitioners,  T.  A.  Ducaa 

ft  CoHFAKT  et  aL    [No.  740.] 

Petition  (or  a  Writ  of  Certiorari  to  the 
United  SUtas  Circuit  Court  of  AppesJa  for 
the  Fifth  QreniL 

Mesara.  Edwin  a  Btudenberg  and  V. 
Walter  Brandenberg  (or  petlU<MieT& 

Mr.  James  Trottor  for  respondmta, 

HoTWoiber  14,  1010.    Dauied. 
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Was&xh  B*tIi»o*"  Ooxfaitx  «t  al.,  P«ti- 
tionw*,  V.  jAius  FoLLTTE.    [No.  719.] 
Patition  for  ft  Writ  of  CerUorftri  to  tlw 

Unit^  StatM  Circuit  Court  of  AppMb  for 

the  Baeond  (Srcnlt. 
M«un.  Lawrene*  Oreer,  Rnah  Taggut, 

and  F.  W.  Nieodemiu,  Jr.,  for  petitioners. 
MMan.  Btaphen  M.  Yeaman  and  J.  Ai^- 

wall  Hodge  for  respondent. 
Horember  1*.  IBIO.    Denied. 


Jucsfl  D.  OiLL,  Ootleator,  ate,  PetiUoner  t. 

Jaicu  W.  Austih,  Executor,  etc.     [No. 

T«l.] 

Petititm  for  a  Writ  of  Cortiorart  to  the 
United  SUtea  Cir«alt  Court  of  Appeals  for 
the  Fint  Cinniit 

The  Attorney  Oeneial  for  petltloDer. 

Mr.  J.  L.  Thomdike  for  reqtondutt 

Norember  1^  1010.    Senied. 

W.  FsaiTS  Ennnr,  Collector,  cte.  Petition- 
er, T.  Saicokl  Mobhb  Cohakt  et  al.,  Bx- 
eeuton,  ete.     [No.  T4Z.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtM  areuit  Court  of  Appeals  for 

the  First  Circuit. 
The  Attame7  Qeneral  for  petitioner. 
Messrs.  Walter  F.  Angel  and  Mr.  Frsak 

E.  Swan  for  respondents. 
Norember  li,  1010.    Denied. 

JAKES  D.  Onx,  Collector,  ete..  Petitioner, 

T.  J.  Soorr  pABBisn,  Adminiatrator.   [No 

763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

The  Attorney  General  for  petitioner. 

Hr.  J.  L.  Thomdike  for  respondent. 

November  11,  1910.    Denied. 

TEBDntAiiD   EiDMAH,   Collector,   etc..   Peti- 
tioner, V.  Hekbt  B.  Shepabd,  Eieentor, 
•to.   [No.  764.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

The  Attorney  General  tor  petitioner. 
No  appearance  for  mpondent 
November  14,  1910.    Denied. 

Taoniufo  EvatAX,  Collector,  etc.  Petition- 
er, T.  Albcbt  Lewisohh  et  al.,  Bucu- 
tors,  etc     [No.  760.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Second  Circuit 

The  Attorney  General  for  petitioner. 
Mr.  Edward  Lauterbacb  for  raipondent. 
November  1^  1010.    Denied. 


ABoan  D.  SAinns,  CoDsotor,  ate,  Fstt- 

tionsr,  T.  Lawxctoi  D.  Bniimi  at  A, 

Executors,  etc     [No.  7B«.] 

Petition  for  a  Writ  of  Certiorari  to  tks 

United  Ststas  Circuit  Court  of  j^paali 
lor  the  Saoond  Circuit. 

The  Atomsy  General  for  paUtiaoar. 

Mr.  Anilay  Wilcox  for  reapo 

November  14,  IBIO.    Doiled. 

Uirrm   Srans,   PaUUoner,  t.   Pnn  W. 
SoTTSB,  Executor,  ate.    [No,  767.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Saoond  Qrcnit. 
The  Attorney  General  for  petitioner, 
Mr.  John  Jerome  Booney  for  reepondorti 
November  14,  1910.    DaniedL 

WnuAic  HoCOAOH,  Collector,  etc.  Petition 

er,  V.  AuKBTim  Baitbebobb  et  aL,  Kt 

aentora,  ate     [No.  768.] 

Petition  for  a  Writ  of  Certiorari  to  tt* 
United  States  Circuit  Court  of  Appeals  for 
the  Third  dreuit 

The  Attorney  General  for  petitioner. 

Mr,  Wllllani  ¥.  C.  Anderion  for  f 

November  14,  1910.    Denied. 

Tkeodobb  R.  ConvEBsi;  Receiver,  etc,  Plals* 

tiff  in  Error,  v.  JoHn  A.  Stxwabt.    [Nol 

30.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgmant 
entered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  that  state,  which  had 
affirmed  a  jndgment  of  the  Appellate  IH- 
vision  of  the  Supreme  Court,  First  Depart- 
ment, atBrming  a  judgmant  In  favor  of  de- 
fendant entered  upon  the  report  of  a 
referee  In  an  action  to  recover  an  sswi 
ment  upon  the  atock  of  a  foreign  corpora- 
tion. 

See  same  case  below  In  Court  of  Appeali^ 
102  N.  Y.  S73,  BS  N.  E.  1107. 

Messrs.  William  O.  Wilson  and  C  A.  Sev- 
erance for  plaintiff  in  error. 

Mr.  Edward  W.  Sheldon  for  defendant  la 

November  14,  1910.  Par  Curiam:  Writ 
of  error  dismissed  for  want  of  Jnriadietion 
in  this  court  Beanpr«  v.  Noyes,  138  U.  8. 
397,  401,  34  L.  ed.  091,  092, 11  Sup.  Ct  Rap. 
296;  Eustls  ▼.  Bollea,  lEO  U.  8.  361,  869, 
370,  37  L.  ed.  1111,  1113,  14  Sup.  Ct  Rap. 
131;  Rutiand  R.  Co.  t.  Central  YermoBl 
R.  Co.  109  U.  S.  630,  40  L.  ad.  284,  16  Snp. 
Ct  Rep.  113;  Missouri  P.  R.  Co.  v.  Pita- 
gerald,  ISO  U.  B.  S66,  40  L.  ed.  SS6, 1«  Sup. 
Ct  Rep.  8B9;  Bacon  v.  Tbxas,  168  U.  8. 
207,  227,  41  L.  ed.  132,  1S9, 16  Sup.  Cb  Bap. 
1023. 
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T^LiM    Bailwat 

OoMBAst,  PUintiff   in   Bnor,  t.   J 

Bl&ohlcx,    INol  34.] 
■mr  to  ibita  eonrt — F«d«r»l  qiusUa 

In  Error  tQ  the  Court  of  Civil  AppMli 
for  th«  Fifth  Snprvne  Judidal  Diltriet  of 
tt«  Stato  ot  Taxaa  to  reviow  ft  judgment 
whldi  ftfBrmed  •  judgment  of  the  Diitriet 
Court  of  Qrtyatm  County,  in  th«t  itftte,  in 
fftTor  of  plMntifl  in  ui  action  to  leeonr 
duiugee  for  penonftl  injurie*  reoeiTed  In 
the  Indian  torritoiy.  Application  was  made 
In  the  trial  court  for  remoTal  of  the  oauM 
to  the  Circuit  Court  of  the  Unit«i  8\ 
for  the  Eaetera  Diittiot  of  Taxaa,  and  wm 
denied. 

Sea  lame  eaae  below,  SO  Tax.  Civ.  App. 
Kl,  109  &  W.  gS6. 

Meaira.  Jamae  Hagarman  and  JoMph  M. 
BiTaon  for  plaintiff  in  error. 

Mr.  B.  F.  Looney  for  defendant  In  error. 

November  2B,  IDIO.  Per  CuHom:  It  !• 
ordered  that  the  Writ  o{  Brror  b«  diamieaed 
for  want  ot  Jurisdiction,  on  authori^  of 
Uiaaooii,  E.  A  T.  B.  Co.  v.  HoUan,  EIS 
V.  S.  OlS,  S4  L.  ed.  630,  80  Sup.  01  Bep. 
676.    No  fnrtiMT  i^Inion  will  bo  deUvaiad 


Ipibak  PKrixuTivi  Absooiatior,  Appellant^ 

T.  HuoH  H.  QoiDOK,  and  Benjamin  Hillari 

Adminlctrator.     [No.  S£0.] 

Appeal  from  the  Court  of  Appaala  of  the 
Dlabiet  of  Columbia. 

See  eame  caM  below,  H  App.  D.  0.  S5S. 

Heears.  Chailei  Foe,  Daniel  B.  Handeraon, 
Benjamin  S.  Minor,  and  Hugh  B.  Bowland 
for  iqipellant 

Vi.  Heber  J.  Uay,  for  Benjamin  Uilter, 
kdmintatrator,  one  of  the  appelleea. 

NovaDber  28,  IBIO.  Decree  affirmed  with 
ooata  M  t4>  Benjamin  Hiller,  admlniatrator, 
ene  ot  tbe  appelleea. 

Zoi  AamB  Seuplk  et  aL,  Ezecnbwa,  ete., 

P«tiUonert,  v.  Iawis  Coitsraaonos  Cok- 

pAirr,    (No.  771.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Court  of  Appeali  for 
tlM  Ninth  Circuit 

Ur.  Twyraan   0.  AhtMtt  (or  petiUonera. 

No  appearance  for  respondent. 

Voramber  28,  1910.     Denied. 

K.  U.  Hebb  et  al.,  Receivera,  ete.  Petition- 
era,  V.  TwxmiK  TnADma  Coupakt.    [No. 
769.] 
Petition  tor  a  Writ  ol  Certiorari  to  the 

United  Statea  arcuit  Court  of  Appeala  for 

tka  Bemmd  arenit 
Heaara.  J.  Parker  Kirlln  and  Charlea  R. 

Hicftox  for  petitionera. 
Ur.  Frederick  M.  Brown  for  reapondenL 
Nonmber  8S,  1910.    Denied. 


LntUi  A.  JoKEB,  Admialatratri^  •(&  [N<k 

747.] 

Petition  for  a  Writ  ot  OertloTarl  to  Oa 
United  Statea  Qreuii  Court  ot  Appeala  for 
the  Fonrtli  Oiitrnit. 

Ur.  Henry  S.  Davia  for  petiUonar. 

Mr.  Walter  Hai»rd  tor  respondent 

November  28,  1910.    Denied. 

B.  F.  SwDT  et  aL,  Petitionen,  t.  IxrB 

M.  David.    [Nou  706.] 

Petition  for  a  Writ  ot  Certiorari  to  tba 
United  GUtes  Cirenlt  Conrt  of  Appeala  for 
the  Ninth  Circuit. 

Mr.  William  T.  B.  Curtia  for  petitionan. 

Mr.  Jamea  A.  Serr  for  reapondvtt. 

November  28,  1910.    Denied. 

J.  M.  GunxT  PcnoLCOH  Oouvaitt,  Pitl* 
tioner,    v.    Ooastwibb   TnAirapORAiiDa 
COMPANT.     [Koa.  77S  and  774.] 
PeUtlona  for  Writs  of  Certionui  to  tba 

United  SUtea  Circuit  Court  tt  Appeala  tor 

Second  Cirenit. 
Mestrs.   D.   T.   Wataon,   a   a   Burling* 

ham,  and  Jamea  B.  Beal  for  petitioner. 
Meeara.  Edward  E.  Blodgett  and  J.  Paikn 

Sirlin  for  reapondant. 
November  28, 1010.    Daniad. 

0.  P.  Eaujoam,  Warden,  eto;,  FatitioBtf,  v. 

Fbamk  Watm.     [No.  778.] 

Petition  for  a  Writ  of  Certiorari  to  Ite 
United  States  Circuit  Court  of  Appeal* 
for  the  Ninth  dreuit. 

The  Attorney  General  for  petiticur. 

Ur.  BdwiB  O.  Brandenburg  for  r«panfr 
enL 

November  S8,  1910.    Denied. 

HionT  Itemn)  et  aL,  Petitionan,  t.  Jumt 

Taloott.    [No.  748.] 

Petition  tor  a  Writ  ot  Certlarari  to  tha 
United  States  Circuit  Court  of  Appeala  for 
the  Seventh  Cirenit. 

MesBTS.  Jaeob  Newman,  B.  0.  Levinaoa,  Si 
V.  Becker,  and  Arthur  T.  Bohaffner  lor  peti- 
tioners. 

Meaira.  Horace  Kent  Teaxiej  and  Roger 
Sherman   for  respondent. 

November  28,  1910.    Granted. 

Uinrm  SrAns,  Plaintiff  In  Error,  t.  Paovio 

Hail  SrxAifsniP  Coupaitt.     [Nol  C6< 

2gs,  290,  297,  298.] 

In  Brror  to  the  District  Conrt  of  tha 
United  States  for  the  Northern  Dirtriet  of 
^lifomia. 

Tha  Attomer  Oaneral  for  plaintiff  in  error. 

Mr.  Uazwell  Enrta  for  defendant  In  error. 

November  28,  1910.  Dismissed  on  motion 
for  Mr.  Attorney  General  Wlekersham  for 
tbe  plaintiff  ia  enrw. 
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Bax  Jtum  Imbt  ft  nuran   Ooiipaxt, 

PUlntiff  in  Error,  t.  Mabu  Fu.    [No. 

03.] 

In  Error  to  the  Dlrtriet  Conrt  of  the 
Unitad  Stat«a  for  Porto  Rioo. 

Heurfl.  P.  Eingabury  CurtU  tnd  Eeotor 
H.  SooTiUa  for  plaintiff  in  orror. 

Ur.  Franci*  E.  Dexter  for  detendaut  in 
error. 

November  88,  IBIO.    DimiiMed,  per  aiig- 


Eatohadob  U.  Takferuit,  Appenent,  t. 
WiLUAic  Wnxuva,  United  Statu  Com- 
miuioner  of  Immigation,  ete.  [No.  62S.] 
Appeal   from  the   Circuit  Court  o(   the 

United  StktM  for  the  Bouthem  Diitriet  of 

Nevr  York. 
Mr.  Everett  F.  Wheeler  for  appellant 
The  Attonie?  General  for  appellee. 
November  28,  IDIO.   Dismteaed  with  eoeta, 

•n  motion  of  eounael  for  appellant. 


JoHif    A.    RiPFES,    Petitioner,    t.    Ummi 

Statu.     [No.  714.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  Statea  Cirauit  Oonrt  of  Appeals  for 
the  Eighth  Cirooit. 

Meura.  Shepard  BareUy,  Thomu  T. 
FaunUeroy,  and  P.  H.  Cullen  for  petitlon- 

The  Attomej  General  and  Ur.  Aeaistant 
Attorney  General  Harr  for  respondent, 
December  S,  1910.    Denied. 


Amahua  C.  Fobteb,  Petitioner,  v.  LTioiAito 
F.  BouLO,  Executrix,  ete.    [No.  787.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statei  Circuit  Court  of  Appeals  (or 

the  Fifth  Circuit. 

Heurs.    Frederick   G.    Bromberg   and   J. 

Blodcer  Thornton  for  petitioner. 
Mr.  Harry  Pillans  for  respondent 
Deoember  6,  1910.    Denied. 


I  A.  "Side  et  si.,  Petitioners,  ▼. 
Ukited  erATxa.    [No.  798.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 

blL 

Mr.  A.  S.  Worthington  for  petitioners. 
The  Attorney  General  for  respondent. 
December  B,  1910.     Granted. 


■X  rABTIt     IV   TBB  HAXtBI  W   MtTJ/W 

BXKUUHIP    CouPAXX,    Petitioner.     [No. 
— ,  OriginaL] 

Motion  for  leaTS  to  file  petition  for  Wrtt 
of  ProhibitiMi. 

Mr.  Everett  P.  Wheeler  for  petitioner. 
Mr.  Frederick  M.  Bromi  for  reapondant, 
December  8,  IBIO.     Denied. 

Ex  PASTE:  Ik  the  Mattb  or  H.  a.  Bias- 
TOBD,   PeUtoner.      [No.  — ,  OriginaL] 
Motion  for  leave  to  file  petition  for  Writs 

of  Prohibition  and  Mandamus. 
Meesrs.  George  P.  Hoover  and  William  B> 

Borah  for  petitioner. 
December  6,  1910.    Denied. 

Ex  paktb:  In  thx  Mams  aw  SoBBnos  ra 
EzquiAOA,  Petitioner.  [No.  — ,  OriginaL] 
Motion  for  leave  to  file  petition  tor  Wilt 

of  Prohibition  or  Mandamus. 
Mr.  Francis  H.  Dexter  for  petitioner. 
C,  1910.     Denied. 


Ex  PABTV:     In  THE  UATTBB  OV  ATBAITAat 

NiooLA,  Petitioner.    [No.  8,  OriginaL] 

Petition  for  a  Writ  of  Mandamua. 

Mesars.  Lon  0,  Hoeker,  James  C.  Jonea, 
and  J.  J.  Darlington  for  petitioner. 

Mr.  l^rson  8.  Dines  and  Mr.  Millard  F. 
Watts  for  respondent. 

December  S,  1910.  Denied,  rule  dia- 
charged,  and  petition  diamiased,  on  author!* 
ty  of  Be  Tobin,  214  U.  S.  607,  S3  L.  ed. 
lOei,  29  Sup.  Ct.  Bep.  702. 

Ez   pabtb:     Iif   THB  Maitix   or  Ccsasx 

Paokino  OoKPAin,  Petitioner.    [No.  11, 

OriginaL] 

Petition  for  a  Writ  of  Mandamua. 

Messrs.  Ralph  W.  Breckenridge  and 
Charles  J.  Greene  for  petitioner. 

Mr.  Conetantine  J.  Smyth  and  Mr.  Ed- 
ward P.  Smith  tor  respondent. 

December  6,  1910.  Denied,  rule  die- 
charged,  and  petition  dismissed,  on  the  at^ 
thorily  ot  Ra  Pennsylvania  Co.  137  U.  8. 
461,  34  L.  ed.  738,  11  Sup.  Ct.  Rep.  141. 

Uabt  R.  Tbihblb  et  aL,  PlatnUfTs  in  Error, 
V.  Ida  V.  Kluoh  et  aL    [No.  01.] 
In   Error  to  the   Circuit   Court  of   the 

United   SUtes   for   the   District  of  Sontk 

Carolina. 
Mr.  William  A.  Gnnter  for  pUIntiffa  la 

Mr.  F.  Barron  Grier  for  defendants  in  er^ 

December  B,  1010.  Dismissed  for  the  want 
of  jurisdiction,  on  authori^  of  Bmpir* 
State-Idaho  Min.  A  Developing  Co.  v,  Han- 
ley,  205  U.  8.  226,  611..  ad.  779,  27  Sup.  Ct 
Rep.  47*.  ^  ■  , 
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CLAMtnOB  E.  Vvnm,  PUntlff  In  Error,  t. 

Cmuso  Cm  Sailwat  Coupaxt  rt  «L 

[Nol  lES.] 
Error  to  itAtt  court — FedtraJ  question. 

In  Error  to  the  Supreme  Court  of  the 
StAte  of  niinoU  to  review  a  decree  whieh  Af- 
firmed A  deoree  of  the  Supreme  Court  of 
Cook  County,  In  that  itAte,  diAmiising  a  bill 
flied  by  a.  atockbolder  in  a  street  railway 
oompany  to  let  Aaide,  aa  impairing  contract 
tAligationi,  a  municipal  OTdinance  embody- 
ing AD  agreement  between  the  municipality 
And  tbe  director*  of  the  atreet  rallwAy  oom- 
pAny  with  reference  to  the  oeeupAtion  of  the 
eity  itreeta  and  the  rebuilding  of  tha  etreet 
railway  ejitem. 

Bee  lAme  cam  below,  23Q  HL  S4»,  80  N. 
K.  !66. 

Hr.  Elijah  K.  Zoline  for  plainttfT  In  er- 

Mr.  John  P.  Wibon  for  defendante  In  er- 


r  le,  leiO.  Per  Curiam:  Am  tt 
doea  not  Appear  from  tbe  record  that  this 
court  has  JuriBdietlon  in  thie  case,  the  writ 
of  error  U  diuniued  for  want  of  juriAdio- 


Juuo  Atbab,  AppellAnt,  t.  Psoplk  of  Pobto 

BlOO.     [No*.  66  and  69.] 

Appeala  from  the  Supreme  Court  of  Porto 
Rleo. 

Heaara.  Jadceon  H.  Ralston,  F.  L.  Sid- 
dona,  and  William  E.  Riebardson  for  Ap- 
pellAnt. 

Meura.  FauI  OhArlton  and  Foster  T. 
Brown   for   Appellee. 

December  18,  1910.  As  Jnrisdtetfon  In 
ihla  court  does  not  appear  from  the  records 
la  these  eases,  the  appeal  in  eaoh  ease  is 
dismissed  for  want  of  Jurisdiction. 


BuTS  or  New  Jebset,  Petitioner,  t.  Fkars- 
un  Tbubt  Cohpant  et  al.    [No.  772.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtes  Cirenit  Court  of  Appeali  for 

tbe  First  Cirenit 

Hr.  Arthur  I/ird  for  petitioner. 

Ur.  William  H.  Dunl>ar  for  respondents. 

Beconbar  1%  1910.    Denied. 


BrAmABV  On  CovPAifT  or  New  Tobk,  Pe- 
titioner, T.  UifiTKD  States.  [Nol  776.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Stages  Circuit  Court  of  Appeals  for 

tha  Seemid  Circuit. 


Uessrs.  ICartb  Omr  and  Dudd  J.  Kab*- 

flek  for  petitlonv. 

The  Attorney  GenerAl,  AMiatAnt  to  tiw 
Attorney  GenerAl  Kenyoo,  and  Uenra.  Ik 
WaIIaca  Dempaey  And  Barton  Correau  lor 
respondent. 

December  11^  1910.    Denied. 


Nattoital  Bubett  Oompaxx,  Petitioner,  w, 
Eajtsaa   Crrr  Htsxaulio  Puias  BuoB 
CouFAWT.    [No.  782.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  SUtes  Clroult  Court  of  Appeals  for 

the  Eighth  QTcnlt 

Mr.  Frank  Hagerman  tor  petitioner, 
Mr.  James  8.  Botaford  for  respondaatt 
December  12,  IBIO.     Denied. 


RoLAifD  F.  Qonxnr,  CUImAnt,  etc.  Petl- 

tiUoner,  t.  Atlantic  Mctuai.  Ihbubakcb 

COMPANT,     [No,  810.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Horace  L.  Cheyney  for  petitioner. 

Mr.  Edwin  L.  Baylies  for  reapo    '     ' 

December  12,  1910.    Denied. 


Ex  PAiTCt    Ir  thb  Mattd  or  Wtuiui 

W.    Bnmo^    Lootb^    Petitioner.     [No. 

*,  Original.] 

Petition  for  a  Writ  of  MAndAmus. 

Messrs.  Frederic  D.  McKeoney,  Cbarlea 
H.  Aidrlch,  and  Henry  W.  Prouty  for  peti- 

Messrs  Aldia  B.  Browne  and  Alexander 
Britton  for  respondent 

DecMDber  12,  1910.  Dismiaaed  on  motion 
of  Mr.  Frederia  D.  McEenney  tor  the  netl- 
tlonar.  *^ 


FnaT    Natioital    Bark    or    PiTTSEmoR, 

PEnirsTLVAifiA,  Appellant,  t.  Gcaaaut^ 

TiTU  ft  TBtm  OouPART,  Trustee,  et«. 

[No.  B24.] 

AppeAl  from  tha  United  Statea  areult 
Court  of  Appeals  tor  tbe  Third  Cirvnlt 

Messrs.  Frederic  D.  I&Eenney  and  WD- 
llAm  H.  HaII  for  Appellant 

Mr.  W.  A.  Way  for  appellee. 

December  12, 1910.  Dismissed  with  eesta, 
per  stipulation,  and  on  motion  of  Mr. 
Frederlo  D.  McKenn^  for  tha  oppeUant 


on.GoogIc 


(US  V.  8.  m.) 
WINSLOW  MJlRT  RBAVSS,  Seoond  lim- 
tenmt.    Artillery    Corps,    U.    S.    Arm;, 
Plff.  in  Err., 

FREDERICK  C.  AIN8W0RTH,  Major  Gen- 
eral, Military  Secretary,  U.  S.  Army, 
and  William  E.  Taft,  Secretary  of  War. 

CoirariT  uriontj.  I*aw  (!  818*)— Miutaby 
TBI BUK Ai^  —  JuKisDicTioH  —  Dub  Pbo - 
0B8S  or  CAw. 

1.  The  proceedings  before  the  examining 
board,  convened  ander  the  act  of  October 
1,  1S90  (26  8Ut.  at  L.  B6Z,  chap.  1241,  U. 
8.  Comp.  Stat.  1801,  p.  849),  enacted  to 
provide  for  the  promotion  or  retirement  of 
Army  officera,  which  resulted  in  the  dis- 
charge of  an  officer  with  one  year's  pay, 
by  order  of  the  Freeident,  were  not  and 
without  jurisdiction,  and  hence  without 
due  process  of  law,  because  the  board  bad 
preriously  made  an  order  that  such  officer 
was  then  phyeically  incapacitated  for  serv- 
ice from  disability  contracted  in  line  of 
duty,  but  bad  a  reasonable  hopv  ot  recov- 
ery, and  that  he  could  not  with  safety  pro- 
ceed with  hia  examination,  since  such  order 
was  merely  provisional,  and  not  a  final  deci- 
sion, which,  under  the  law,  would  have  en- 
titled him  to  be  retired  with  three  quarters 
pay  for  life. 

tat.  Nole.— For  other  cases,  leo  ConsUtutlonal 
t^w.  CodL  DIs.  1  ai3:    Doc.  Dli-  I  318. '1 
COBSTlTtJTIOMAL  lJ.W  (|  318*)-Dui:  Pbo- 

CE06  or  L:L«— Miutabt  Law. 

B,  Military  law  is  due  process  of  law  to 
those  in  the  military  or  naval  service  of 
the  United  States, 


Abut  ahd  Navt  (|  47*)— Oocbtb— Rbi.a- 
noif  TO  Mhjtabt  Tbibukai> 

3.  TtM  decision  of  a  military  tribunal 
Beting  within  the  scope  of  its  lawful  pow- 
ers cannot  be  reviewed  or  est  aside  by  the 

tHT"  Note.— For  other  oasei,   see  Annr  anfl 
MavT.  Cent.  Sir  II  S3-SE:    Dec  Dig.  1  «7.<] 

Asicr  AHD  Navt  (I  U*)— CouBTft-RiL*- 

TIOK   TO   MILITABT    TbiBDHAI.  —  UBBTIO- 
BABT. 

4.  Errors  and  injustice  done  in  the  pro- 
ceedings before  the  examining  board  con- 
vened under  the  authority  of  the  act  of 
October  !,  1800,  enacted  to  provide  for  the 
promotion  or  retirement  of  Army  officers, 
which  resulted  in  the  dlsoharge  of  an  of- 
ficer with  one  year's  pay,  by  an  order  made 
by  the  President,  in  the  exercise  of  hie  re- 
•erved  power  to  review  the  proceedings  and 
decisions  of  such  board,  cannot  be  corrected 
by  the  courts  of  certiorari. 

[EM.  Note.— For  other  caBei,  ■•«  Armir  and 
Navy.  Cent.  Dig.  I  U;   Dec  DlK.  I  U-*] 


judgment  which  affirmed  a  judgment  of  the 
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Bnpreme  Court  of  the  District,  dismissing 
a  petition  for  certiorari  to  review  the  pro- 
ceedings of  a  military  tribunal  and  the  or- 
der made  by  the  President,  diaoharging  an 
Army  ofBoer  with  one  year's  pay.    Affiimed. 

See  same  case  below,  28  App.  D.  C.  1S7. 

The  facta  are  stated  in  the  opinion. 

Mr.  Alexander  S.  Baoon  for  plaintlfl  in 

Assistant  Attorney  General  Harr  for  d» 
feadants  in  error.  f 

*Mr.  Justice  HcKenna  delivered  the  opin-  * 
Ion  of  the  court: 

Plaintiff  in  error  filed  a  peUtion  in  the 
supreme  court  of  the  Dietrict  of  Columbia 
for  a  writ  of  certiorari  to  review  the  pro- 
ceedings of  a  board  of  examination  con- 
vened under  the  authority  of  the  act  of 
Congress  of  October  1,  1890,  entitled,  "An 
Act  to  Provide  for  the  Examination  of 
Certain  Officers  of  the  Army,  and  to  regu- 
late Promotions  Therein"  (28  SUL  at  L. 
&e2,  chap.  1241,  U.  S.  Camp.  SUt  1001,  p. 
S49},  and  to  annul  an  order  made  by  the 
President,  discharging  plaintiS  in  «mt 
from  the  Army. 

The  basis  of  the  petition  is  that,  by  a 
prior  decision  of  the  board,  he  became  en> 
titled,  by  virtue  of  the  act  of  Congress,  to 
be  retired  with  three  quarters  pay  tor  life. 

A  writ  was  issued,  directed  to  Genetal 
Frederick    C    Ainsworth,    Military    Seero- 

He  appeared  and  moved  to  qnaeh  the 
writ  The  motion  was  granted  and  the 
petition  dismissed.  The  order,  however,  waa 
subsequently  vacated,  and,  by  leave  of  the 
court,  the  petition  was  amended  by  making 
William  H.  Taft,  SecreUry  of  War,  one  of 
the  respondents. 

An  amended  writ  wae  issued,  which  the 
respondents  moved  to  supereede  upon  the 
following  grounds:  The  writ  was  granted 
improvidently,  and  upon  an  «m  parte  appli- 
cation; its  allowance  would  be  unjust  and 
contrary  to  public  policy;  the  petition  doee 
not  set  up  any  right  of  property,  title,  or 
interest  in  the  alleged  office;  Congress  baa^ 
intrusted  to  toe  board  of  examination  the  £ 
decieion  of^matters  properly  arising  before  • 
it,  and  the  court  has  no  jurisdiction  by 
certiorari  to  examine  the  proceedings  of  the 
board;  the  allowance  of  the  writ  would  em- 
barrass the  operations  of  the  military 
service  of  the  United  Stales  and  the  proper 
administration  of  the  manifold  duties  of  tho 
War  Department,  hindering  the  enforcement 
uf  its  discipline  and  regulations,  and  the 
discharge  of  the  legally  ordained  functions 
cf  that  branch  of  the  government;  the 
record  sought  to  be  reviewed  allows  that  the 
petitioner  ( plaintiff  in  error)  "is  not  «n< 
titled  to  the  issuance  of  the  writ,  as  it  up- 
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p«kra  by  ft  iulj  eartlfled  and  true  utrut 
bom  Hid  racord."  The  raeoid  wu  filed 
with  the  motion  uid  will  be  given  hereafter. 

The  motion  to  Buperiede  was  granted,  the 
order  reciting,  "it  appearing  to  the  oourt, 
without  eonaidering  the  queation  ol  dia- 
eretion,  that  tha  writ  of  eartiorari"  had 
been  "improperly  granted."  The  petition 
waa  diamiaaed  at  the  cost  of  the  petitioner, 
which  ruling  waa  affimiAd  by  the  court  of 
ftppeala. 

The  oourt  of  appeale  expressed  th«  opin- 
ion that  the  board  of  examination  waa 
military  in  character,  and  having  had  juria- 
diction  of  the  aubject-matter  and  of  the 
perean,  the  oourta  ware  without  jurisdic- 
tion to  review  its  decision. 

By  9  3  of  the  act  of  October  1,  1890,  the 
President  is  authorized  t«  prescribe  a 
^st«m  of  examination  for  all  officers  be- 
low the  rank  of  major,  to  determine  tlieir 
fitness  for  promotion,  and  it  is  provided 
"that  if  any  officer  fails  to  paw  a  satis- 
factory examination  and  ia  reported  unfit 
(or  promotion,  the  officer  next  below  him 
In  rank,  having  passed  said  examination, 
shall  receive  the  promotion:  And  provided. 
That  should  the  officer  fail  in  his  phyaical 
ssamination,  and  be  found  incapacitated  for 
service  by  reason  of  physical  diaability  con- 
tracted in  line  of  duty,  be  shall  be  retired 
2  with  the  rank  to  which  his  seniority  en- 
§  tttlad  him  to  he  promoted;  but  if  he  should 
*  fail  for  any  other  reason,  he  ahall  be  sus- 
pended from  promotion  for  one  year,  when 
be  shall  he  re-examined,  and  in  case  of 
failure  of  such  re-eiamination  he  shall  be 
honorably  discharged  with  one  year's  pay 
from  the  Army;  .  .  .  and  no  act 
.  .  .  shall  be  so  construed  aa  to  limit  or 
restrict  the  retirement  of  officers  as  herein 
provided   for." 

This  statute  constitutes  the  law  of  the 
ease.  The  material  facts  are  these:  Plain- 
tiff in  error  was  a  second  lieutenant  of 
artillery  on  sick  leave  at  Fort  Hamilton 
on  account  of  neurasthenia,  resulting  from 
overwork  in  the  Philippine  Islands.  On 
August  16,  1004,  be  waa  ordered  for  pro- 
motion before  a  hoard  of  examination, 
constituted  of  five  members,  two  of  whom 
were  surgeons.  The  surgeons  found  him 
physically  St  for  duty,  hut  he  was,  on  their 
recommendation,  allowed  to  return  to  Fort 
Hamilton.  On  October  5,  1S04,  while  atill 
on  sick  leave,  he  was  again  ordered  to  Fort 
Monroe  before  the  same  board  and  forced 
to  take  a  mental  examination.  He  broke 
down  completely  and  was  found  deficient 
On  May  22,  1905,  he  waa  again  ordered  be- 
fore the  hoard  for  re -examination,  and  ap- 
peared before  it  on  the  23d,  On  the  24th 
the  board  made  the  following  order,  which 


waa  referred  to  ahore  in  eMuectton  with 
the  motion  to  supersede  the  writ: 

"The  board  ia  of  opinion  that  2d  Ueufc 
Winslow  H.  Seavea,  Arti  Corps,  is  physical* 
ly  incapacitated  for  serviee  at  the  present 
time,  but  that  there  it  a  reaeonabht  hope 
of  Ma  recovery.  Lieut.  Reavea's  present 
condition  ia  aveh  that  it  is  not  possible 
lor  him  to  proceed  with  the  mental  exami- 
nation without  aerious  interference  with  his 
future  reoovery. 

"His  disability  is  due  to  severe  eer^ra) 
and  eardio-vaacnUr  neurasthenia,  contraot- 
ed  in  line  of  dn^." 

Subsequently  he  was  ordered  to  appear 
before  the  some  examining  hoard,  convened 
by  special  order  of  the  President,  bntg 
ehan|p»d  as  to  a  majority  of  its  members.  O 
Tbe'board  convened  at  Fort  Monroe  August  • 
21, 1905,  and  ha  appeared  before  it  pursuant 
to  orders.  He  waa  found  physically  fit  for 
duty.  He  failed,  however,  in  bis  mental 
examination,  and,  we  may  assume,  although 
it  is  not  directly  averred,  that  in  conse- 
quence of  tlie  report  of  the  board,  th* 
President  made  the  order  above  set  out; 
honorably  discharging  the  plaintiff  in  error 
from  the  service  of  the  United  States.  This 
order  he  attacks,  and  urges  that  of  the 
24th  of  May  aa  the  foundation  of  hie 
rights  and  oontentions.  He  maintains  that 
the  surgeons  having  reported  aa  therein  set 
out,  and  their  report  having  been  confirmed 
by  a  full  board  of  five  officers,  and  for- 
warded to  the  Secretary  of  War,  it,  under 
the  express  wording  of  the  statute  of 
October  1,  1890,  had  the  finality  of  an 
aojuittal  of  a  court-martial,  "and  that,  by 
the  operation  of  the  Statute,"  plaintiff  in 
error  "waa  thereupon  retired  and  entitled 
to  retired  pay  during  lif^  instead  of  being 
dismissed  from  the  service  with  one  year's 
pay,"  and  that,  as  such  right  became  abso- 
lute by  the  report  of  the  aurgeous  and  the 
action  of  the  board  thereon,  the  subsequent 
proceedings  of  the  board  were  without  juris- 
diction and  void,  and  that  they  and  the 
President's  order  deprived  him  of  his 
property  without  due  process  of  law. 

Plaintiff  in  error  mis  understands  the 
order  of  May  24.  It  is  not  a  final  order,  but 
a  provisional  one.  It  waa  an  indulgence  to 
the  affiicted  officer,  giving  him  a.  chance  for 
recovery  and  promotion  and  assignment  to 
the  active  list  of  hie  profession.  And  we 
have  no  doubt  of  the  power  of  the  board  to 
make  it  and  reserve  jurisdiction  for  further 
proceed  inga. 

It  is  next  contended  that,  even  if  the 
board  had  jurisdiction,  its  proceedings 
subsequent  to  the  order  of  May  24,  1S05, 
were  arbitrary  and  illegal,  and  that  the  re- 
lief prayed  does  not  involve  the  "queetioa 
of  interference  with  the  discretion  of  the 
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■  board;  tt  !■  «  questfoQ  of  tlie*juriBdictioD 
of  the  board  Mid  of  the  fact  that  discretion, 
it  exercised,  wbb  abused."  On  this  cod- 
tenttoD,  the  Bvermenta  of  the  petition  have 
a  more  pertinent  bearing  than  on  the  first 
eontentlou.  The  petition  deecribed  nltb 
much  detail  and  quite  Tividly  his  disability. 
He  alleges  that  for  the  last  two  years  he 
has  been  suffering  from  an  ^^remely  acute 
ease  of  cerebral  neurasthenia,  or  nervous 
exhaustion,  for  whieh  he  has  been  almost 
coutiuuouslf  under  the  care  of  phyaiclans, 
•ome  of  whom  are  the  moat  famous  in  the 
world  as  specialists  for  nervous  diseases. 
And,  further,  that  ha  is  to-day  in  as  bad 
a  condition  as  at  any  time  during  the  last 
two  years,  and  is  wholly  unable  to  exercise 
mental  effort;  his  memory  is  at  times  a 
blank,  and  it  is,  and  for  two  years  has  been, 
utterly  im possible  for  him  "to  study,  read, 
or  think  consecutively,  except  tor  a  few 
moments  at  a  time,  and  'his'  sleep  has  not 
averaged  more  than  about  two  and  one-baU 
bonra  per  day."  This  was  his  condition,  it 
ia  alleged,  when  he  waa  ordered  before  the 
first  board.  The  all^^tions  are  supported 
by  an  afSdavit  of  Dr.  Weir  Mitchell  and 
Dr.  John  K.  Mitchell.  The  affidavit,  which 
was  submitted  to  the  first  board,  illustrated 
his  eondition  and  its  effects  in  various 
ways,  and  declared  that  from  the  experience 
and  knowledge  obtained  from  actual  at- 
tendance upon  him,  he  was  not  "competent 
to  undergo  a  mental  examination  or  to  do 
any  *nilitary  duty." 

This  condition  is  further  act  forth  in  the 
petition,  and  the  alB davit  which  accom- 
panied it,  with  circumstances  of  emphasis, 
and  there  is  an  Intimation  that  the  final 
action  of  the  board  was  contrived.  The  de- 
tails we  may  omit.  The  important  facts 
which  are  alleged,  and  which,  as  it  is 
tended,  give  character  to  the  action  of  the 
board  BB  illegal  and  arbitrary,  are  the  fol- 
lowing: The  board  had  before  it  papers 
from  the  War  Department,  and  his  cou 
^ade  a  series  of  motions  for  permissio: 
gaxamine  them  and  to  inspect  the  other 
•  dence,  which  included'documenta  of  all 
kinds,  reports  of  surgeons,  and  the  report 
of  the  surgeons  made  to  the  board  May  23, 
IQOE. 

A  motion  was  also  made  to  strike  out  the 
report  of  the  surgeons,  on  the  ground  that 
the  report  of  the  examining  board  of  May 
£4,  1905,  was  final,  and  plaintiff  in  error's 
retirement  was  mandatory  under  said  re 
port  and  the  act  of  Congress  of  October  I; 

iseo. 

The  motions  were  all  denied  except  the 
request  to  produce  witnesses.     At  the   re- 
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quest  of  the  board,  ha  preaanted  the  namea 
of  about  thirty  witnessea  who  were  physi- 
cians and  had  bad  him  under  ohaervation 
for  different  periods  of  time,  and  all  of 
whom  could  swear  to  facts,  exact  aymptoma 
of  his  malady,  and  besides  could  give  ax- 
pert  evidence  aa  to  his  eondition  while 
under  observation.  The  names  of  the  wit- 
and  the  facts  were  given.  It  waa 
offered  to  be  shown  that  the  reports  of  the 
surgeon  who  had  charge  of  a  hospital  at 
Fort  MePhersoD,  Georgia,  to  wliich  plaintiff 
bad  been  sent,  that  he  was  competent  to 
do  duty,  were  not  baaed  on  tacts  or  the  re- 
ports of  the  attendants,  "but  were  prepared 
legligently,  ignorantly,  wickedly,  and  cor- 
-uptly."  And  an  offer  waa  made  to  pro- 
duce the  attendanta  with  their  official   ra- 

The  board  refused  to  call  in  witnesses,  on 
the  ground  that  the  doctors  named  bad  al- 
ready filed  eertifieatea,  and  that  the  laymen 
were  not  expert  witnessea.  Plaintiff  in 
error  was  not  allowed  to  call  witnesses, 
nor  to  inspect  exhibits  presented  to  the 
board,  nor  to  cross-examine  the  surgeons 
on  their  report.  Alt  testimony,  documen- 
tary or  otherwise,  waa  taken  in  secret 

The  board  went  into  executive  session 
and  formally  reported  plaintiff  in  error  to 
be  without  physical  disqualification,  and 
competent  to  take  the  examination,  and  to 
do  the  duty  of  a  first  lieutenant  of  artillery. 
He  was  thereupon  ordered  to  take  such  ex- 
amination, and  attempted  to  take  the  same, 
until  prevented  by  spells  of  weeping  and^ 
other  marked  symptoms  of  neuraathenia.  g 
Thereupon  the  post  surgeon  made  a  certifi-* 
cate  as  to  his  eondition  and  put  him  on  the 
sick  report,  and  on  the  following  day  the 
surgeons  of  the  board  were  eent  to  Fort 
Monroe  and  superseded  the  post  surgeon, 
and  plaintiff  in  error  was  forced  to  go 
through  "ths  farcical  form  of  an  examina- 
tion under  the  personal  supervision  of  the 
board  surgeons,  turning  in  practically  blank 
examination  papers,  petitioner's  mind  being 
almost  a  blank." 

The  prayer  is  for  a  writ  of  certiorari  to 
bring  up  all  of  the  proceedings  which  we 
have  detailed,  that  they  may  be  reviewed, 
and  that  the  following  order  discharging 
him  from  the  Army  be  annulled.  The  order 
is  annexed  to  the  petition  as  an  exhibit 
and  is  as  followsi 

4.  By  direction  of  tha  President,  2d 
Lieutenant  Wiuslow  Hart  Reavea,  Artillery 
Corps,  is  honorably  discharged  from  the 
I  services  of  the  United  Btates,  under  tha 
I  provision  of  the  a«t  of  Congress  approved 
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October  1,  1S90,  to  take  effect  September  14, 
IWd   (1,052,959,  M.  B.  0.)- 
Bf  order  of  the  Acting  Secretary  of  War. 
J.  C.  Bates, 
Major  Geneni),  Acting  Chief  of  SUff. 
Official:   F.  0.  Ainsworth, 

The  MiliUry  BecreUry. 

And  it  ii  farther  prajed  that  petitjoner 
be  put  upon  the  retired  list  under  tlie  act 
of  October  1,  1600,  and  the  findings  of  the 
board  of  Maj  24,  1905,  and  that  the  pro- 
ceedings of  the  board  and  of  the  Acting 
Secretary  of  War  eubsequent  to  that  date 
be  found  to  be  void  and  without  effect. 
And  anch  further  relief  is  prayed  as  may 

The  petition  Is  verified  and  ia  accom- 
panied by  an  affidavit  of  plaintiff  in  error's 
eounsel,  corroborating  with  some  detail  its 
Statements  of  the  mental  and  phjaical  con- 
edition  of  plaintiff  in  error, 
e  It  will  be  seen  that  the  report  of  tbo 
•  board  of  May  24,*  1905,  is  made  by  the 
petition,  and  urged  in  the  argument,  as 
the  foundation  of  the  rights  of  plaintiff  in 
error.  It  ia  argued  that  his  commission  in 
the  Army  constituted  property  of  which  to 
be  retired  from  the  Army,  with  pay  for 
life,  was  a  valuable  attribute,  and  of  which 
he  could  not  be  deprived  without  due  pro- 
eeaa  of  law.  Such  process,  he  urges,  "con- 
•lata  of  two  independent  parts,  both  of 
which  must  be  lawful;  one,  the  proceeding 
before  the  board  of  examination  and  its  re- 
port, which  conforms  in  all  respects  to  ■ 
'decision'  by  a  judge,  which  is  the  founda- 
tion of  a  judgment;  second,  the  confirma- 
tion of  that  report  by  the  President."  These 
being  flkd,  it  ia  further  argued  all  subse- 
quent proceedings  alTecting  them,  if  without 
jurisdictional  support,  as  it  is  contended 
they  are,  are  void  and  may  be  declared 
■Dd  plaintiff  in  error's  right  to  be  pro- 
moted and  put  upon  the  retired  list  ad' 
judged.  But  the  contention  and  argument 
are  without  foundation,  as  we  have  seen, 
and  the  case  presented  by  the  petition  does 
not  exiat.  It  is  not  necessary,  therefore, 
review  the  able  argument  of  counsel.  It 
based  entirely  on  the  unsound  assumpti 
which  we  have  pointed  out.  Besides,  what 
ia  due  process  of  law  must  be  determined 
by  circumetances.  To  those  in  the  military 
or  naval  service  of  the  United  States  the 
military  law  is  due  process.  The  decji 
therefore,  of  a  military  tribunal  acting 
within  the  scope  of  ita  lawful  powers  can- 
not be  reviewed  or  act  aside  by  the  courU. 
Johnson  v.  Sajrc.  1S8  U.  S.  100,  39  L.  ed. 
S14,  15  Sup.  Ct.  Hep.  TT3.  See  also  Mullan 
*.  United  States,  Z12  U.  S.  516,  63  L.  ed. 
632,  28  Sup.  Ct.  Rep.  330. 

It  ia  contended,  however,  that  the  board 


of  examination  did  not  observe  the  pro- 
cedure required  by  law,  and  that  they  are 
bound,  as  retiring  boards  are  bound  under 
8  1248  of  the  Revised  Statutes  (U,  B.  Comp. 
StaL  1001,  p.  888),  to  "inquire  into  and  de- 
termine the  facts  touching  the  nature  and 
lion  of  the  disability  of  any  officer, 
.  and  shall  have  such  powera  of  a 
court-martial  and  of  a  court  of  inquiry  as^ 
may  be  necessary  for  that  purpose."  « 

•But  the  act  of  October  1,  1890,  baa  a" 
different  purpose  from  the  retirement  of 
officer  from  service.  Its  purpose  ia  to 
ire  efficiency  in  those  who  are  to  be 
active  in  service,  and  physical  capacity,  of 
course,  is  as  necessary  as  mental  capacity, 
but  no  fixed  procedure  ia  provided  by  the 
statute  to  ascertain  either;  but  by  very 
comprehensive  words  power  is  conferred 
upon  the  President  to  "prescribe  a  system  of 
examination  of  all  officers  of  the  Army,  to 
be  conducted  at  special  times  anterior  to  tho 
acquiring  of  the  right  of  promotion,  a*  may 
he  best  for  the  interests  of  the  service." 
Tbia  power  ia  exercised  through  special 
orders  creating  examining  boards,  which  de- 
fine their  membership  and  duties.  For 
officers  of  artillery,  the  board  shall  consist 
of  five  members,  two  of  whom  shall  be  medi- 
cal officers,  and  a  recorder,  all  of  whom  taka 
an  oath  to  act  and  report  impartially.  Tim 
medical  officers  are  required  to  make  the 
necessary  physical  examination  of  all  of- 
ficera,  reporting  their  opinion  to  the  board, 
by  which  "all  questions  relating  to  the 
physical  condition  of  an  otScer  shall  be  de- 
termined." The  orders  directed  that  "if 
anything  ahould  arise  during  the  examina- 
tion regarding  the  introduction  of  evideno^ 
the  inquiry  shall  proceed  upon  written 
interrogatories  aa  far  as  possible,  the  board 
determining  to  whom  queationa  aball  be 
forwarded."  If  it  becomes  necessary  to  take 
oral  testimony,  the  fact  must  be  reported  to 
the  War  Department  for  the  i 
orders  in  regard  to  witues 
from   a   distance. 

The    record,    where    an    officer    is    found 
physically   disqualified,   must   be   authenti- 
cated by  all  members  of  the  board  and  the 
recorder.     If  the  disability  be  the  result  of 
on  incident  of  the  service,  and  the  proceed- 
ings of  the  board  be  approved  by  the  Presi- 
dent, the  officer  "ahall  be  r^arded  as  physie- 
ally  unfit  for  promotion,  within  the  meaning 
of  S  3  of  the  act  of  October  1,  1800,  and  ^ 
shall  be  retired  with  the  rank  to  which  his  e 
seniority* entitles  him  whenever  a  vacancy* 
occurs  that  otherwise  would   result  in   fail 
promotion  on  the  active  list." 

If  it  be  disputable  whether  these  pro- 
visions guarantee  to  an  officer  "the  safe- 
guards of  a  trial  in  court,"  it  ia  certain  that 
the  decision  is  not  final  with  the  board,  but 
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miut  b«  T0port«d  with  tha  proccedlugi  to 
the  Preaident,  and  mty  he  approved  or  dis- 
approved by  bim.  This  ia  the  only  relief 
from  the  errors  or  the  iDJuHtiee  tbat  may 
be  done  by  the  board  which  ia  provided. 
Tbe  courts  have  no  power  to  review.  The 
eourta  are  not  the  only  inatrumentalitieB 
of  govemment.  They  cannot  coDUnand  or 
regulate  the  Army.  To  be  promoted  or  to 
be  retired  may  be  tbe  right  of  an  officer, 
tbe  value  to  him  of  hia  commiaeion,  but 
greater  even  than  that  ie  the  welfare  of 
the  country,  and,  it  may  be,  even  its  aalety, 
through  tbe  efficiency  of  the  Army.  Aad 
this  waa  the  motive  of  tbe  act  of  October 
1,  1890,  and  naturally  it*  accompli thment 
waa  intrusted  to  the  President  He  exe- 
«uted  the  trust  by  constituting  examining 
iKiarda,  defining  their  duty,  and  reserving 
to  himself  the  ultlmattt  review  of  their  pro- 
ceedings and  decision.  This  ia  the  pro- 
tection which  the  act  of  Congress  gives  to 
the  rights  conferred  fay  it.  If  it  had  been 
the  intention  of  Congres*  to  give  to  an  of- 
floer  the  right  to  raiae  iasuea  and  oontro- 
rareiea  with  the  board  upon  the  elamenta, 
physical  and  mental,  of  his  qualifleations 
for  promotion,  and  carry  them  over  tbe 
head  of  the  President  to  the  eourta,  aad 
to  be  there  litigated,  it  may  be,  through  a 
aourse  of  years,  upon  the  assertion  of  error 
or  injustice  in  the  board's  rulings  or  de- 
eiaiona,  euch  intention  would  have  been  ex- 
plicitly declared.  The  embarrassment  of 
■neh  a  right  to  the  service,  Indeed,  the 
detriment  of  it,  may  be  imagined. 

It  ie,  however,  contended,  that  People  ex 
raL  Smith  v.  Hoffman,  160  N.  Y.  468,  M 
LJLA.  697,  60  N.  R  187,  austaina  the  right 
of  review.  The  esM  does  not  support  the 
eontention.  The  decision  was  based  on 
O  statutes  of  the  state,  which  made,  it 
•  decided,  the  military  board  whose  action 
waa  reviewed,  a  judicial  tribunal,  and  its 
deeieion  subject  to  be  reviewed  by  certiorari. 
And,  replying  to  the  argument  against  the 
existence  of  the  power  of  the  courts  to  re- 
view the  determination  of  a  military  tri- 
bunal, and  the  cases  from  tbe  Federal 
eourts,  adduced  to  support  tbe  argument, 
the  court  said:  "There  is  a  wide  difference 
between  the  regular  Army  of  the  nation 
and  the  militia  of  a  state,  when  not  in 
service  of  the  nation;"  and  that  "more  rigid 
rules  and  a  higher  state  of  dicipline  are 
quired  in  the  one  case  than  in  the  other. 
Judgment  affirmed. 


JOEL  B.  UAYES,  KarshU  of  Jackeoa 
Coun^,  Missouri,  and  Elliott  W.  MajUi 
Attorney  Oeneral. 

Weiohts  AMD  Mbasobbb  {(  2*)— Coksti- 
TCTiOKAi,  Law  <t|  296,  S&*>— Rkoula- 
Triro  Sales— DEOtrcnon  jaoM  actual 
Wbioht— Dm  Pboobu  or  h^w—VoucE 

1.  Making  eriminal  any  deduction  by  tbe 
purebaaer  from  tha  actual  wei^t  of  grain, 
•eed,  hay,  or  coal,  under  a  claim  of  right 
^y  reason  of  any  custom  or  rule  of  a  board 

>f  trade,  aa  is  done  by  Mo.  act  of  June 
8,  1909,  ia  a  valid  exercise  of  the  polioe 
power  of  the  state,  and  does  not  take  prop- 
erty without  due  process  of  law,  nor  un- 
constitutionally interfere  with  Uie  liberty 
to  contract. 

[Bd.  Note— For  other  osms,  see  Welabts  and 
-iMsurei.  Cent.  Dla.  |  I;  Dm.  DIf.  |  t:*  Con- 
■tltutional  Law.  Oral.  DIb.  Ii  8S,  m;    Deo.  IMe. 

H  m.  sa.*] 

OONBTITUTIOITAL    IiAW     (I    SO*)    —    POLIOB 

PowKB— FuxDOK  TO  ConTBAOi— Bxatr- 

LATUtO  BOABDB  or  AlADZ. 

2.  Hie  eonduct  of  its  business  by  a  board 
of  trade  formed  to  enforce,  as  between  ita 
members,  a  hi^  standard  of  business  deal- 


'neadful  to  protect  the  people  agsinat  unfair 
practioee  that  are  likely  to  occur,  without 
unconstitutionally  interfering  with  the  lib- 
arty  of  contract  to  which  its  individual 
-members  are  entitled. 

CBd.  Note.-For  ntber  asMe.  m*  OoasUtuUs— I 
Iaw,  Cut  Die  I  UT:    Dte.  Die  |  a.*] 

INo.  697.J 

Argued   December   13,    14,    1910.      Deddad 

January  9,  1911. 

JN  ERROR  to  tha  Supreme  Court  of  tha 
State  of  Missouri  to  review  a  judg- 
ment denying  relief  iiy  liabeaa  eorpua  to 
a  person  convicted  of  making  a  deduction 
from  the  actual  weight  of  a  car  load  of 
wheat,  under  claim  of  right  by  reason  of 
a  rule  of  the  board  ol  trade.     Affirmed. 

See  eame  oaae  below,  227  Mo.  617,  UJ 
S.  W.  306. 

Tbe  facta  are  stated  in  tbe  opinion. 

Messrs.  Frank  Uacerman  and  Elna> 
brough  Stone  for  plaintiff  in  error. 

Meaars.  Elliott  W.  Major  and  John  H. 
Atkinson  for  defendants  in  error.  >• 

*Mr.  Justice  Hkrtan  delivered  tbe  opinlsa* 

of  the  court: 

The  plaintiff  in  error  waa  proceeded 
'  against   by   information  filed  in   the  oriin- 
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InAl  wnrt  of  JaekMn  aonnty,  MiiBouri, 
under  a  statute  of  Miisouri,  which  waa 
paaaad  June  8th,  1S09,  and  ia  entitled,  ".An 
Just  to  Prevent  Fraud  in  the  Furobaae 
and  Sale  of  Qrain  and  Other  Commoditiee." 
The  statute  reada;  "g  1.  Eveiy  sate  of 
grain,  seed,  baj,  or  coal  ahall  be  made  on 
the  baaia  of  the  octtMiI  weight  thereof,  and 
any  purchaser  of  grain,  seed,  hay,  or  coal, 
who  shall  deduct  any  amount  from  the  ac- 
tual weight  or  measure  thereof  under  claim 
of  right  to  do  BO  5y  reoeon  of  any  oualom 
or  nila  of  a  board  of  trad«,  or  any  pretente 
whatgoever,  shall  be  deemed  guilty  of  a  mis- 
demeanor,  and  shall  be  subject  to  a  fine  of 
not  less  than  £10  nor  more  than  tlOO 
for  each  and  every  offense,  g  2.  No  agent 
or  brolcer  selling  any  grain,  seed,  hay,  or 
eoal  ahall  have  authority,  under  claim  or 
right  to  do  so  by  retuon  of  any  ouatom  or 
mlo  of  board  of  trade,  to  sell  any  grain, 
seed,  hay,  or  coal  only  on  the  basis  of  the 
actual  weight  thereof,  and  any  contract  of 
aale  ol  any  grain,  seed,  bay,  or  coal,  made 
in  violation  of  this  act,  ihall  be  null  and 
void."  Ho.  Beas.  Acts  190S,  p.  619;  Uo. 
Rev.  Stat.  S3  11,969,  11,910. 

The    information    charged    that    the    ae- 
eused,  on  the  let  day  of  September,   190S, 
at  the  oounty  of  Jaekson,   state  of  Mis- 
sMuri,  purchased  from  one  James  Anderson 
J;  ft  car  load  of  wheat,  by  weight,  and  unlaw- 
*  folly   took   and*deducted   from   the   actual 
weight  100  pounds,  pretending  and  claim- 
ing the  right  to  make  such  deduction,  and 
to  have  and  keep  the  said  100  pounds  ao 
deducted  free  of  charge  and  cost  to  him, 
under  and  by  virtue  of  a  rule  and  custom 
of  the  board  of  trade  of  Kansas  City,  Mii- 

Having  been  arrested  on  a  capiaa,  and 
being  held  in  custody  by  the  defendant  as 
marshal,  the  accused  presented  to  the  crim- 
inal court  an  application  for  a  writ  of 
habeaa  eorpna,  claiming  that  he  was  de- 
prived of  bis  Uberty  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  The  application  was  de- 
nied, but  it  was  aubsequently  granted  by 
the  supreme  court  of  the  state.  The  latter 
court,  upon  final  hearing,  also  denied  the 
application,  and  ordered  that  the  petitioner 
be  remanded  to  the  custody  of  Uie  marshal. 
The  case  is  now  here  for  review,  upon  as- 
signments of  error  which  question  the 
constitutional  validity  of  the  statute  under 
the  ]4th  Amendment. 

The  case  was  heard  upon  an  agreed  state- 
ment of  facte,  the  parties  reserving  all 
qnestioiM  as  to  the  relevancy  of  any  par- 
ticular fact  therein  stated.  As  the  case  is 
of  some  importance,  it  will  be  appropriate 
to  set  forth  the  above  statement  in  full, 
as  follows:    "Without   admission   of  either 


party  aa  to  the  lelevancy  of  any  particular 
fact  herein  set  forth,  the  following  faeta 
are  agreed  between  the  parties:  There  are 
competitive  grain  markets  at  Galveston, 
Texas;  Chicago,  Illinois;  Omaha,  Nebras- 
ka; Atchison  and  Wichita,  Kansas;  and  St. 
Louis,  St.  Joseph,  and  Kansas  City,  Mis- 
souri. That  Kansas  City  is  a  primary  grain 
market.  That  a  very  slight  difference  in' 
price  or  condition  will  influence  the  market- 
course  of  grain.  That  the  board  of  trad» 
of  Kansas  City,  Missouri,  Is  a  voluntarj' 
organisation  of  buyers  and  sellers  of  groin 
and  pravisiona,  supported  by  dues  and  as- 
sessments,  and  maintained  for  the  purpose  t- 
of  furnishing  a  marketing  plac**wbere  such  ? 
persons  can  meet,  and,  under  rules  of  safety 
and  convenience,  transact  such  business.  Its 
objects  are:  'To  maintain  a  board  of  trade 
to  promote  uniformity  in  the  customs  and 
usages  of  merchants;  to  inculcate  principles 
of  justice  and  equity  in  business;  to  facili- 
tate the  speedy  adjustment  of  hnainess  dis- 
putes; to  inspire  eonSdence  in  the  business 
methods  and  integrity  of  the  parties  here- 
to; to  collect  and  disseminate  valuable  com- 
mercial and  economic  information,  and  gen- 
erally to  secure  to  its  members  the  beneSta 
of  co-operation  in  the  furtherance  of  their 
legitimate  pursuits,  and  to  promote  the 
general  welfare  of  Kansas  City.'  Its  mem- 
bers are  gorerned  by  rules  and  regulations 
enacted  by  the  members,  and  which  form 
part  of  the  written  contract  of  association 
between  them.  This  organisation  provides 
for  the  exeluaive  use  of  its  members  a  trad- 
ing floor,  where  grain  is  bought  and  sold 
onlynnder  and  according  to  said  rules.  Threo 
of  said  rules  are:  '§  IS.  The  weight  super- 
vising committee  shall  have  superviaion» 
through  the  weight  department,  of  tbs 
unloading  of  all  cars  unloaded  at  all  e1^ 
vators,  mills,  warehouses,  transfer  and  team 
tracks,  within  the  jurisdiction  of  tbls  board, 
and  shall  cause  the  same  to  be  tboron^Iy 
swept  and  cleaned  when  unloaded.  Sweep- 
ing or  cleaning  of  cars  subsequently  by  any 
operator  or  employee  of  any  elevator,  mill, 
warehouse,  transfer  or  team  tracks,  or  by 
any  person  or  persons  under  agreement  with 
the  same,  or  the  buying  or  reciting  of  anj 
such  sweepings  or  cleanings  by  any  member 
of  this  association,  is  prohibited,  g  17. 
Violations  of  any  of  the  provtsioBs  of  g  lit 
of  this  article  shall  subject  the  member* 
BO  violating  to  a  flne  of  $00  for  the  flrst  ofr 
fense,  to  a  fine  of  tlOO  for  tbe  second  of- 
fense, to  expulsion  and  forfeiture  of  mem- 
bership for  the  third  offense,  g  18.  Oa  all 
grain  bought  by  members  of  the  Kansas 
City  board  of  trade,  and  on  which  Konaaaa 
City  unloading  wei^ts  are  givsB,  an  al-|j 
lowance  of  100  lbs.  per  ear  AM  ba*mada* 
to  the  buyer,  to  cover  leas  «  nsaoiml  «l 
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dirt  and  othar  foreign  matter.'  That  laid 
board  of  trade  maintains  a  bureau  of 
ireigbta,  which  atrictly  enfoTcea  rule  16. 
Tbat  rulM  18  and  17  were  enacted  to  secure 
to  the  aeller  full  weight  of  the  entire  con- 
tents of  the  car,  and  rule  IB  to  secure 
the  buyer  from  Iobh  through  dirt  and  foreign 
matter  in  or  swept  out  with  the  grain, 
which  was  unloaded  at  Kansas  City.  Before 
grain  is  sold,  it  ie  graded.  One  of  the  con- 
aiderations  in  grading  is  the  dirt  and  for- 
eign matter  in  the  grain.  Experience  had 
shown  tbat  there  ia  a  loss  from  dirt  and 
foreign  matter,  varying  with  different  cars, 
which  ia  not  fully  tsJcen  care  of  in  the 
grade.  That  there  is  no  method  in  use  of  ac- 
curately determining  the  percentage  of  such 
foreign  natter  and  dirt,  and  the  100-pound 
quantity  was  taken  as  a  fair  average.  The 
members  of  said  board  of  trade  buj>  and  sell 
sometimes  as  commission  men  for  outsiders 
and  sometimes  for  their  own  account,  and 
it  is  impoBSihle  to  tell  without  inquiry 
whether  a  buyer  or  seller  is  acting  for 
himself  or  for  someone  else.  The  buying 
and  selling  of  grain  on  the  floor  of  said 
board  of  trade  is,  as  in  all  other  markets, 
based  upon  the  constantly  and  rapidly  fluc- 
tuating market  prices  in  that  and  the  other 
principal  grain  markets.  There  is  no  time 
nor  opportunity  to  ascertain  the  capacity 
(principal  or  agent)  in  which  a  member  is 
acting  when  he  buys  or  Bells,  and,  if  he  be 
in  reality  acting  as  agent,  no  opportunity 
to  investigate  the  financial  standing  of  tne 
real  principal.  Because  of  this  condition, 
and  also  to  secure  the  prompt  and  faith- 
ful performance  of  all  sucb  contracts  ol 
sale,  there  ia  a  rule  of  said  board  of  trade 
forbidding  ilie  disclosure  of  outside  prin- 
cipals, and  holding  the  member  in  alt  cases 
as  the  principal.  There  are  also  rules 
making  a  member  responsible  for  the  faith- 
ful performance  of  auch  contracts.  That 
the  state  railroad  and  warehouse  commis- 
„sion  has  in  force  a  rule  requiring  cars  un- 

*  loaded  at  Eanxas  City  to  be  cleanly  swept. 

•  That'the  method  ot  making  the  reduction  is 
to  weigh  the  loaded  car;  then,  after  empty- 
ing and  cleanly  sweeping  the  car,  to  weigh 
the  ear;  the  difference  in  these  two  weights 
is  entered  on  the  account  sales  as  the  weight 
of  the  car  load  of  grain,  the  deduction  of 
100  pounds  being  also  noted  on  that  slip, 
and  settlement  made  for  this  balance.  That 
is,  the  weight  of  the  entire  contents  of  the 
car  is  shown,  and  also  the  100  pounds'  de- 
duction on  the  face  of  the  account  sales 
given  the  erller.  That  upon  the  Ist  day 
of  September,  1009,  your  petitioner  IHouse] 
bought  upon  the  trading  Door  of  said  board 
of  trade,  and  from  a  member  thereof,  a 
ear  load  of  wheat  on  Kansas  City  unload- 
ing weights.    In  accordance  with  the  above 


method,  and  under  Mid  rule  IS,  he  deduct- 
ed 100  pounds  and  made  aattlement  (or  the 
balance.  The  member  selling  this  grain 
did  not  own  it,  but  was  acting  as  a  commis- 
sion man.  He,  however,  dealt  with  your 
petitioner  aa  in  his  own  right,  and  your  pe- 
titioner bad  no  notice  or  knowledge  tbat 
such  seller  was  not  the  real  owner  of  tlie 
grain.  Nothing  had  been  said  between  the 
member  selling  and  bis  principal  aa  to  the 
allowance  of  the  100  pounds.  Both  your  pe- 
titioner and  the  seller  understood  at  the 
time  of  sale  that  it  wag  made  subject  to 
thia  rule." 

An  extended  discussion  of  the  general 
question  of  constitutional  law  raised  by  tlie 
aselgnmenta  of  error  is  rendered  unneces- 
sary by  former  decisions  of  this  court. 
There  are  certain  fundamental  principles 
which  those  cases  recognize  snd  which  are 
not  open  to  dispute.  In  our  opinion,  they 
lin  the  power  of  the  state  to  enact  the 
statute  in  question.  Briefly  stated,  tliose 
principles  are:  That  the  government  creat- 
ed by  the  Federal  Conetitutiou  ia  one  of 
enumerated  powers,  and  cannot,  by  any  of 
its  agencies,  exercise  an  authority  not  grant- 
ed by  that  instrument,  either  in  express  ^^ 
words  or  by  necessary  implication;  tbat  »■ 
power  may  be  implied  when  necessary*  to  • 
give  effect  to  a  power  expreealy  granted; 
that  while  the  Constitution  of  the  United 
States  and  the  laws  enacted  in  pursuance 
thereof,  together  with  any  treaties  made  un- 
der the  authority  of  the  United  Btatea, 
constitute  the  supreme  law  of  the  land,  a 
state  of  the  Union  may  exercise  all  such 
governmental  authority  as  is  consistent 
with  its  own  Constitution,  and  not  in  con- 
flict with  the  Federal  Constitution;  that 
such  a  power  in  the  state,  generally  re- 
ferred to  aa  ita  police  power,  is  not  grant- 
ed by  or  derived  from  the  Federal  Consti- 
tution, but  exisla  independently  of  it,  1^ 
reason  of  ita  never  having  been  surrendered 
by  the  state  to  the  general  government; 
that  among  the  powers  of  the  state,  not  sur- 
rendered,— which  power  therefore  remains 
with  the  Btate,~-iB  the  power  to  so  regulate 
the  relative  rights  and  duties  of  all  within 
its  jurisdiction  as  to  guard  the  public  mor- 
als, the  public  safety,  and  the  public  health, 
as  well  as  to  promote  the  public  conven- 
ience and  the  common  good;  and  that  it  is 
with  the  state  to  devise  the  means  to  be 
employed  to  such  ends,  taking  care  always 
that  the  means  devised  do  not  go  beyond 
the  necessities  of  the  case,  have  some  real  or 
substantial  relation  to  the  objects  to  be 
accomplished,  and  are  not  inconsistent  with 
its  own  Constitution  or  the  Constitution 
of  the  UniUd  SUtes.  The  eases  whieli 
'  sanction  these  principles  are  numeroua,  ar* 
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mH  known  to  the  profenlon,  and  need  not 
Iw  here  cited. 

Applying  these  principle*  to  the  present 
eue,  we  cannot  Bay  that  the  statute  in 
quettioD  ia  in  conflict  with  the  Conatltution 
of  the  United  States.  The  BUpreme  court 
of  Uiasouri  well  obiened  that  the  object 
of  the  atatutfl  was  to  prevent  the  enforce- 
ment of  a  rule  of  a  board  of  trade,  under  the 
ordinary  operation  of  which  unfair  and 
fraudulent  practices  occur,  or  would  most 
probably  occur,  in  the  sale  of  grain  and  the 
other  commoditiea  named.  That  court  said: 
S  "The  proviaion  of  the  act  which  petition- 
s' er  ia  charged'with  having  violated  is  that 
part  thereof  which  prohibits  any  purchaser 
of  grain  from  deducting  any  amount  from 
the  actual  weight  under  any  elaini  of  right 
to  do  ao  by  reason  of  any  custom  or  rule 
of  the  board  of  trade;  and  it  is  the  rule 
of  the  Kansas  City  board  of  trade  at  which 
this  act  ia  really  aimed.  The  petitioner 
claims  that  thia  act  is  unconstitutional 
because  it  prohibits  him  from  deducting  an 
arbitrary  amount,  to  wit,  100  pounds,  from 
each  and  every  car  of  grain,  irrespective 
of  the  fact  whether  or  not  it  actually  con- 
tains any  dirt  or  other  foreign  aubstance. 
White  conceding  in  the  agreed  statement 
of  facts  that  there  is  no  method  of  accurate' 
Ij  determining  the  percentage  of  such  for- 
eign matter  and  dirt,  be  assumes  tliat  there 
will  be  an  average  of  100  pomida  to  each 
ear.  Be  admits  that  in  grading  wheat, 
dirt  and  foreign  matter  are  taken  into  ac- 
count in  determining  the  value  of  the  grain, 
but  the  Ksnaaa  City  board  of  trade  has 
arbitrarily  added  to  thia,  and  deducted  100 
pounda  from  every  car;  ao  that  if  A  shipped 
■  ear  of  grain  to  Kansas  City  to  a  member 
of  the  board  of  trade,  which  was  entirely 
free  from  dirt  or  foreign  matter,  under 
thia  rule  100  pounds  would  be  deducted, 
he  loses  the  value  of  this  100  pounds,  and 
reeeires  no  compensation  therefor,  but  is 
told  that  he  must  submit  to  this  because 
•ome  other  shipper  may  ship  a  car  load 
of  grain  containing  20Q  pounds  of  dirt  or 
foreign  matter;  thua  the  grain  of  A,  which 
contains  no  dirt,  is  taken  wit)iout  compen* 
■ation,  and  the  man  who  shipped  a  car  load 
of  grain  with  200  pounds  of  dirt  suffers 
a  deduction  of  only  100  pounda.  .  .  .  ' 
Bishop,  New  Crim.  Law,  §  234.  ...  I 
prohibits  merely  the  taking  of  one  man' 
property  by  another  without  compensatioi 
It  imposes  no  unjust  burden  upon  the  pu: 
chaser,  but  simply  inhibits  hia  deducting 
vfrom  the  wheat  he  purchases,  a  part  there- 
Jf  of  which  he  would  take  without  paying  the 
*  aeller  therefor,  by  virtue,  not  of  an;*agree- 
ment  with  the  seller,  but  by  virtue  of  a 
rule  made  by  nn  association  of  which  he  is 
a,  member."    [227  Mo.  639,  127  S.  W.  309.] 


Again,  the  supreme  eonrt  of  tlia  ttatei 
Petitioner  inaiats  that  by  prohibiting  him 
from  making  the  deduction  on  100  pounds, 
hia  property  ia  taken  without  due  process 
of  law.  We  agree  with  the  attorney  gen- 
eral that  he  has  reversed  the  eonditiona. 
To  strike  down  this  act  will  be  to  permit 
to  continue  to  take  the  shipper's  prop- 
erty without  due  process  of  law,  and  with- 
out any  compenaation  therefor.  Without 
further  elaboration,  we  are  of  the  opinion 
that  this  act  is  a  valid  one,  and  it  ia  wisely 
aimed  to  prevent  unjust  and  unfair  prac- 
tice, and  to  repeal  and  nullify  a  rule  of  the 
board  of  trade  which  ia  unjust  and  unfair, 
and  contrary  to  good  morala  and  fair  deal- 
ings, and  the  act  oRenda  against  no  provi- 
sion of  the  Constitution." 

Reference  baa  been  made  to  the  fact  that 
the  board  of  trade  of  Kanaas  City  is  a  vol* 
untary  association  of  individuals  who  per- 
form great  service  to  the  public,  and  that 
its  purpose  is  to  enforce,  as  between  its 
members,  a  hi^  standard  of  busineaa  deal- 
ings. Let  all  this  be  granted,  and  yet  it 
must  be  held  that  the  board,  in  the  man- 
agement of  its  affairs,  has  such  close  and 
constant  relations  to  the  general  public, 
that  the  conduct  of  its  buaineas  may  be  reg- 
ulated by  auch  meana,  not  arbitrary  or  un- 
reasonable in  their  nature,  as  may  be  found 
by  the  state  necessary  or  needful  to  protect 
the  people  against  unfair  practices  that 
may  likely  occur  from  time  to  time.  Such 
regulations  do  not,  in  any  true  senae,  inter- 
fere with  that  "liberty  of  contract"  which 
the  individual  members  of  the  board  of  trade 
are  undoubtedly  entitled,  under  the  Consti- 
tution, to  enjoy,  without  unnecessary  inter- 
ference from  government;  for  the  liberty 
of  contract  which  that  Instrument  protects 
against  invasion  by  the  state  is  subject  to 
such  regulations  of  the  character  just  stat-  ^ 
ed,  as  the  state  may  establish  for  the  pro-S 
tection  of  the  publia*and  the  promotion  of* 
the  general  welfare.  If  such  state  regula- 
tions are  not  unreasonable,  that  la,  not 
simply  arbitrary  nor  beyond  the  necessities 
of  the  case,  they  are  not  forbidden  by  the 
Constitution  of  the  United  States.  Wo  so 
adjudge  on  both  principle  and  authority. 

The  judgment  of  the  Supreme  Court  of 
Miasouri  is  aCBrmed. 

Mr.  Justice  HcKeank,  concorrlng; 

The  CaiEF  Justice  and  myself  concur  in 
the  judgment  solely  on  the  ground  that  it 
is  competent  for  the  state  of  Missouri  to 
provide  that,  in  the  absence  of  an  express 
contract  to  which  the  owner  of  the  articles 
sold  on  the  board  ia  a  party,  the  rule  of 
the  Kansas  City  board  of  trade  shall  not 
prevail. 
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Police  Powxb— Due  Pboceu  or  Law- 

Fbiedok  to  Co  NTS  act. 

1.  Tbfl  keeping  of  a  place  where  corporate 
■tocka  and  bontla  and  grains,  provisiona, 
and  other  commodities  are  bought  and  sold, 
but  not  paid  for  and  delivered  at  the  time, 
and  where  no  complete  record  of  the  trans- 
aetions,  including  a  minute  of  the  time  of 
delivery,  is  made  in  a  book  kept  for  the 
purpose,  and  no  memorandum  of  the  sale, 
properly  stamped,  is  given  the  purchaser, 
may  be  made  a  criminal  offense,  as  is  done 
by  Mo.  act.  of  March  6,  1907,  in  the  exer- 
Oise  of  the  police  power  of  the  state,  with- 
out taking  property  without  due  process  of 
law,  or  unconstitutionally  interfering  with 
ttie  freedom  to  contract 

[Bia.  Note.— For  othar  esses,  ms  OaniUtatleD- 
sl  I^w,  Cent  Dlr  H  UT,  Ol.  MB;    Dao.  Dig.  » 

vn.  8».*1 

ConmrrUTioiiAi.  Law  (|  280*)  —  Eqdai. 
PBOTwrnoiT  OF  ths  Lawb  — Olaosipica- 
TioH— Taxes— Salcs  ma  Furtrai  Deuv- 

S.  Singling  out  the  keeping  of  a  place 
where  corporate  stocks  and  bonds,  and 
grains,  prorisions,  and  other  commodities 
are  bougnt  and  sold,  but  not  paid  for  or  de- 
liTered  at  the  time,  as  a  proper  business 
for  the  imposition  of  a  stamp  tax  upon 
such  sales,  as  is  done  by  Mo.  act  of  March 
8,  1B07,  does  not  make  the  statute  invalid, 
SB  denying  the  equal  protection  of  the  laws. 

rsd.  Note.— For  othar  esaei.  see  Conilltutloo- 
si  Law.  Gent  DlS-  I  fST:    Dm.  DIb-  I  130. •] 

CoufSBCE  (1  6S*)  —  State  Reodi^tioh  — 
Sales  roa  ("utoke  Delivebt. 
3.  Interstate  commerce  is  not  unconstitu- 


where  corporate  stocks  and  lionde,  and 
grains,  provisions,  and  other  commodities 
are  bought  and  sold,  but  not  paid  for  and 
deiivered  at  the  time,  is  made  criminal  un- 
less a  complete  record  of  the  transaction. 


the  state  regulating  sales  for  future  deliv- 
ery.    Affirmed. 

See  same  case  below,  2£B  Uo.  2S,  128 
8.  W.  177. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Frank  Hagerman  and  Eim- 
brough  Btone  for  plaintiffs  in  error. 

MessrB.  Elilott  W.  Major  and  John  M. 
Atkinson  for  defendant  In  error.  a 

0) 

*Mr.  Justice  Harlan  delivered  the  opln- * 
Ion  of  the  court: 

This  is  an  indictment  in  the  criminal 
caurt  of  Jackson  county,  Missouri,  ag^nat 
the  plaintiffs  in  error,  Broadnaz  and  Essex. 
It  is  based  on  a  statute  of  Missouri,  ap- 
proved March  8th,  1907  (Mo.  Sess.  AcU 
1907,  pp.  392,  393;  Mo.  Rev.  Stat.  1909, 
g§  10,228-10,230),  which  declares  it  to  be 
"unlawful  for  any  corporation,  association, 
copartnership,  or  person  to  keep,  or  cause 
to  be  kept,  in  this  state,  any  office,  store, 
or  other  place  wherein  is  permitted  the 
buying  or  selling  the  shares  of  stocks  or 
bonds  of  any  corporation,  or  petroleum, 
cotton,  grain,  provision  a,  or  other  com- 
modities, either  on  margins  or  othenrlss, 
where  the  same  is  not  at  the  time  aetnallj 
paid  for  and  delivered,  without  at  this 
time  of  the  sale  the  seller  shall  cause  to  be 
made  a  complete  record  of  the  thing  sold, 
the  purchaser,  and  the  time  of  delivery,  in 
a  book  kept  for  that  purpose;  and  at  the 
time  the  seller  shall  deliver  to  the  puT< 
chaser  a  written  or  printed  memorandum 
of  said  sale,  on  which  he  shall  place,  or 
cause  to  be  placed,  a  stamp  of  the  value 
of  25  cents,  which  the  seller  shall  purchase 
of  the  state  auditor,  and  have  on  hand  be- 
fore making  such  sate;  and  it  shall  be  the 
duty  of  the  state  auditor,  upon  the  passage 
act,  to  have  printed  or  engraved 
stamps  for  this  purpose,  of  such  design, 
as  he  may  select;  and  on  application  andS 


iess  a  complete  record  of  the  transaction,  „„„„„j  V,  o.ij  ■>.»...  *„  i».— jt.t»i_« 
including  a  minute  of  the  time  of  delivery  •Payment  for  said  stamps,  to  immediately. 
1 j.^_  .  I 1,  I I.  I 11 -'i    furnish  the  same  to  the  annlicants  aDDlTins 


is  made  in  a  book  kept  for  the  purpose,  and 
the  purchaser  ia  given  a  memorandum  of 
the  sale,  properly  stamped,  although  the 
grains,  provisions,  and  other  commodities 
sold  may  be,  at  the  time  of  sale,  in  the 
course  of  transportation  as  articles  of  in- 
terstate   


lEd, 
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Argued  December  14,  1010.    Decided  Janu- 
ary 0,  1911. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  jud;:;ment 
which  affirmed  a  conviction  in  the  Criminal 
Court  of  Jackson  County,  in  that  state,  of 
persona  charged  with  violating  a  statute  of 


furnish  the  same  to  the  applicants  applying 
therefor;  Provided,  further,  and  it  shall 
be  unlawful  for  the  purchaser  to  receive 
the  memoranda  aforesaid  until  it  bears  the 
stamp  above  provided  for.  g  1.  The  fund 
arising  from  the  sale  of  the  stamps  pro- 
vided for  in  g  1  of  this  act  shall,  in  the 
hands  of  the  state  auditor,  constitute  a 
road  fund;  and  it  sbail  be  the  duty  of  the 
said  auditor  to  distribute  said  fund,  annu- 
ally, to  the  counties  in  the  stats  and  the 
city  of  St.  Louis,  in  the  same  proportion 
and  in  like  manner  as  the  state  school 
funds  are  now  distributed  by  him.  g  2.  Any 
person,  whether  acting  individually  or  as  a 
member,  or  as  an  officer,  agent,  or  employee 
of  any  corporation,  association,  or  copart- 
nership, who  shall  be  guilty  of  violating 
any  of   the  provisions  of  3   1,  shall,  upon 
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•onTietfon  thereof,  b«  fined  in  anj  Bum  not 
laM  than  fifty,  nor  more  than  one  thouund 
dolUm,  and  in  additton  thereto  may  be 
ImpriBoned  in  the  oounty  or  dt;  Jail  for 
a  period  of  not  leaa  than  tfairtj'  daya,  nor 
to  axoeed  one  year.    §  ^■" 

The  indictment  chargea  that  the  defend- 
ants, being  ofScere  and  agents  of  the  board 
of  trade  of  Kanaaa  City,  MiBsouri,  did,  at 
a  time  specified,  wilfully  and  unlawfully 
keep  and  camed  to  be  kept  a  place,  com- 
monly called  the  trading  floor  of  the  board 
of  tnde  of  Kansaa  City,  wherein  was  per- 
mitted the  buying  and  selling  of  grain, 
provialona,  and  other  commodities,  on  mar- 
gin* and  otherwise,  and  where,  at  the  time 
of  auch  ealee,  so  permitted,  the  grain, 
proTiiiona,  and  other  commodities  ao  sold, 
were  not  actually  paid  for  and  delivered, 
and  at  such  time  and  place  the  aellers,  or 
any  of  them,  of  the  grain,  provisions,  and 
other  commodities,  so  sold  on  mar^ns  and 
otherwise,  did  not  then  and  there  cause 
to  be  made  a  complete  record  of  the  eom- 
modities  sold  and  the  time  of  delivery 
^  in  a  book  kept  for  that  purpose,  and  at  aald 

*  time  and  place  neither  the  sellers,  aor  any 

•  of  them,  delivered  to  the  purchaserf*a  writ- 
ten or  printed  memoranda  of  said  sales,  on 
which  they,  the  sellers,  or  any  of  them,  had 
placed  or  caused  to  be  placed  a  stamp  of  the 
Talue  of  25  cents,  which  tbey  had  purchased 
of  the  state  auditor,  and  bad  on  hand  be- 
fore making  snch  sales;  contrary  to  the 
statutes,  etc. 

The  defendants  demurred  to  the  indict- 
ment on  the  ground,  among  others,  that 
the  statute  was  in  violation  of  the  14th 
Amendment,  as  well  as  of  the  commerce 
provision  of  the  Constitution  of  the  United 
States.  The  demurrer  was  overruled  and 
the  defendants  excepted.  A  jury  was 
waived,    and    the    case    was    tried    by    the 

Before  the  introduction  of  evidence,  the 
defendants  objected  to  any  proof,  resting 
tbeir  objection  upon  these  grounds:  1.  That 
the  statute  waa  discriminatory,  abridged 
the  privileges  and  immunities  of  citizens 
of  the  United  States,  deprived  defendants 
of  their  property  without  due  process  ot 
law,  and  denied  to  them  the  equal  protection 
of  the  law,  contrary  to  the  provisions  of 
the  14th  Amendment  of  the  Constitution 
of  the  United  States.  2.  That  it  waa  an 
unwarranted  attempt  to  regulate  interetate 


The  objection  was  also  made  that  the 
statute  was  in  violation  of  certain  allied 
provisions  of  the  Constitution  of  Mssouri. 
But  with  the  latter  ground  we  have,  for 
obvioua  reasons,  no  ceocern  on  this  writ 
of  error  from  the  state  court.    The  above 


objections  to  the  evidenoe  ware  onmile^ 
the  defendants  duly  excepting. 

For  the  purpose  of  the  ease,  and  subject 
to  such  objections  as  might  be  thereafter 
stated,  facts  were  admitted  which  brought 
the  case  within  the  provisions  of  the  stat- 
ute and  the  averments  of  the  indictment. 

The  defendants  objected  to  these  facts 
as  incompetent  and  inconsistent  with  the 
Constitutions,  both  ot  the  United  States 
and  of  Missouri.  The  objections  were  over- 
ruled and  the  defendants  excepted.  To  theS 
above  statement'of  admitted  facts  this  was  ? 
added:  "A  substantial  part  of  the  sales 
aforesaid  being  ol  grain,  provisions,  and 
other  oommoditles  which  were,  at  the  time 
of  sale,  in  oourse  of  transportation  as  ar- 
ticles of  interstate  commerce."  The  state 
objected  to  the  facta  Just  stated  as  Inoom* 
petent  and  irrelevant.  The  objection  was 
overruled,  and  the  state  excepted. 

The  result  ot  the  trial  was  a  judgment 
that  the  defendants  were  guilty,  and  they 
were  fined  each  (CO.  Motion*  for  a  new 
trial  and  for  the  arreat  of  Judgment  having 
been  severally  denied,  the  case  wa*  t»ken 
by  appeal  to  the  supreme  court  of  Miaaonri, 
where  the  judgment  of  the  trial  oonrt  waa 
affirmed. 

The  assignments  of  error  present  the 
same  questions  of  constitutional  law  that 
were  raised  by  the  defendants'  demumr 
and  objections  to  evidence. 

The  word*  of  the  statute  show  that  tba 
keeping  of  a  plocs  where  corporate  stocka 
and  bonds,  as  well  a*  grains,  provisions, 
and  other  commodities  were  bou^t  and 
sold,  but  not  paid  for  at  the  time,  without 
a  complete  record  of  the  transaction  (in- 
cluding a  minute  of  the  time  of  delivery) 
in  a  book  kept  for  that  purpose,  and  wltii- 
out  the  purchaser  receiving  a  printed  or 
written  memorandum  of  the  sale,  needed 
to  be  regulated,  so  as  to  protect  the  publlo 
against  unfair  or  fraudulent  practices  that 
might  result  to  the  injury  or  inconvenience 
of  the  general  public  We  are  not  prepared 
to  hold  that  the  state  in  this  matter  has 
exceeded  the  bounds  of  reason,  or  ha*  legis- 
lated beyond  the  necessities  of  the  ease, 
or  has  arbitrarUy  interfered  with  the  course 
of  ordinary  bnsinesa  among  its  people. 
While  it  is  the  duty  of  the  Federal  courts, 
if  their  Jurisdiction  be  lawfully  Invoked, 
to  see  to  it  that  the  constitutional  rights 
of  the  citizen  are  not  infringed  by  the  state, 
or  by  its  authorized  agents,  they  should  not 
strike  down  an  enactment  or  regulatloBf^ 
adopted  by  the  state  under  its  police  power,^ 
unless  it  be  clear  that  the*  declaration  of* 
public  policy  contained  in  the  atatnte  I* 
plainly  in  violation  of  the  Federal  Oob- 
stitntion.  Much  may  be  done  by  a  state 
under  its  police  power   which  many   may 
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regard  aa  an  unwbe  eiertion  of  goveru- 
mental  authority.  But  the  Federal  courts 
hare  no  power  to  overthrow  such  local 
legiilation,  aimpljr  because  they  do  not  ap- 
prove it,  or  because  they  deem  it  unwise 
or  inexpedient.  What  \it  have  said  in 
House  V.  Mayes,  21B  V.  S.  270.  55  L.  ed. 
— ,  31  Sup.Cc.Rep.  234,  aa  to  the  nature  and 
extent  of  the  police  power  of  the  state, 
!a  applicable  to  this  case,  and  need  not  be 
here  repeated. 

Suflice  It  on  this  point  to  adjudge,  as  we 
now  do,  that  the  Federal  Constitution  does 
not  prevent  the  enforcement  hj  the  state 
of  the  provision  making  it  unlawful  to  keep 
or  cause  to  be  kept  in  tbe  state  an  onice, 
store,  or  place,  wbere  things  are  omitted 
to  be  dona  which  the  statute  requires  to 
b«  done  at  the  time  bonds  and  stocks  and 
commodities  are  said  and  bought  in  such 
place.  The  defendants  were  indicted  and 
found  guilty  of  keeping  and  causing  to  be 
kept  such  a  plact  as  the  statute  forbade 
to  be  kept  or  caused  to  be  kept.  We  do 
not  perceive  that  an;  right  secured  by  the 
14th  Amendment  is  or  has  been  thereby 
violated.  We  could  not  adjudge  otherwise 
without  declaring  that  the  statute  was  so 
unreaaonabte  and  so  far  beyond  the  neccs- 
■itiea  of  the  case  as  to  be  deemed  a  purely 
arbitrary  interierence  with  lawful  busi- 
ness transactions.  We  are  unwilling  to  ao 
adjudge.  Much  was  said  at  bar  about  the 
"liberty  of  contract."  In  a  large  sense 
every  person  has  that  liberty.  It  is  secured 
by  the  provision  in  the  Federal  Constitution, 
forbidding  a  state  to  deprive  any  person 
of  liberty  or  property  without  due  process 
of  law.  But  the  Federal  Constitution  does 
not  confer  a  liberty  to  disregard  regulations 
aa  to  tbe  conduct  of  business  which  the 
Btate  lawfully  establishes  for  all  within  ita 

^  It  is  contended  that  the  statute  H  in 
^violation  of  the  14th  Amendment,  in  that 
*  the  classification  of 'subjects  within  tbe 
limits  of  tbe  authorities  levying  the  stamp 
tax  is  not  a  true  classification.  Construing 
Iho  statute,  the  state  court  said:  'In  our 
opinion,  this  taw  clearly  embraces  every 
class,  whether  it  be  corporation,  association, 
either  voluntary  or  otherwise,  partnership. 
or  person  which  furnishes  a  place  for  deal- 
ing in  sales  of  stocks,  bonds,  etc.,  upon 
margins  or  otherwise,  where  the  same  are 
not  at  the  time  actually  paid  for  and 
delivered,  and  embraces  all  classes  who 
may  deal  in  such  places  so  furnished.  It 
is  clear  that  the  character  of  business 
which  is  treated  of  by  the  statute  is  fully 
recognired  as  a  separate  and  distinct  busi- 
ness from  all  other  classes.  That  tbe  stat- 
nt«  embraces  every  class,  whether  it  be 
corporation,  association,  partnership,  or  per- 


son who  may  furnish  a  place  or  who  maj 
deal  in  transactions  in  such  places,  thera 
can  be,  in  our  opinion,  no  sort  of  doubt  [ 
therefore  we  conclude  that,  so  far  as  tbe 
class  of  persona  to  whom  this  law  is  made 
applicable,  whether  natural  or  artificial, 
this  statute  embraces  the  entire  class,  and 
is  not  subject  to  the  objection  that  It  singles 
out  a  part  of  a  legal  class  upon  which  the 
license  or  stamp  tas  is  imposed,  and 
exempts  others  of  the  same  class.  Mani- 
festly, the  selection  ol  the  business  calling 
and  the  class  pursuing  such  calling  were 
proper  and  appropriately  selected  by  tha 
legislature  of  this  state  in  dealing  with 
that  subject."  [228  Mo.  42,  128  S.  W. 
1S2.]  Of  course,  we  take  the  statute  as  a 
local  law  to  mean  what  the  court  sayi 
it  means.  Kor  is  there  any  force  in  tha 
objection  that  the  classification,  as  shown 
by  tbe  statute,  is  arbitrary  and  unreason- 
able. The  same  metliods  and  means  ara 
applied  equally  to  all  of  tbe  same  clasa, 
Kentucky  R.  Tax  Cases,  115  U.  S.  321, 
337,  29  L.  ed.  414,  419,  6  Sup.  CT.  Rep.  67: 
Magoun  v.  Illinois  Trust  &,  Sav.  Bank,  170 
U.  S.  2S3,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
B94;  Barbier  v.  Connolly,  113  U.  B.  27, 
32,  28  L.  ed.  923,  925,  6  Sup,  a.  Rep.  357. 
Again,  it  is  said  that  the  statute,  by 
its  necessary  operation,  is  a  regulation  of 
interstate  commerce.  Not  so.  It  might  ^ 
suffice,  in  the  present  case,  to  say  that,  a> 
undei*ths  facts  admitted,  there  is  no  reason  • 
whatever  to  invoke  the  commerce  claus* 
of  the  Federal  Constitution.  All  that  tha 
defendants  offered  to  show  in  this  conneo- 
tion  was  that  a  substantial  part  of  the 
sales  referred  to  were  of  grain,  provisions, 
and  other  commodities  which  were,  at  tha 
time  of  sale,  in  course  of  transportation 
as  articles  of  interstate  commerce.  With 
this  state  of  facts,  and  no  mors  befort  it, 
the  supreme  court  of  the  atate  said:  "Th« 
requirements  of  the  statute  now  under  con- 
sideration have  no  bearing  or  influenc* 
whatever  upon  property  sold.  It  is  ad- 
dressed to  those  furnishing  the  places,  aa 
well  as  those  who  deal  in  the  transaction 
in  each  placet.  In  other  words,  in  sale* 
of  property  in  the  manner  and  □(  r^  placM 
pointed  out  by  tha  statute  it  is  required, 
where  a  sale  is  made  in  the  manner  con- 
templated by  that  statute,  that  the  seller 
shall  make  a  memorandum  of  such'  sale, 
and  plEice  upon  such  memorandum  a  25 
cent  stamp.  We  repeat  that  tranaactiona 
of  this  character  have  no  influence  whatever 
upon  commerce  between  different  states, 
and,  as  was  in  substance  said  by  the  Su- 
preme Court  of  the  United  States  [New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  S. 
152,  61  L.  ed.  415,  27  Sup.  a.  Rep,  188, 
9   A.   &   E.   Ann.   Cas.   7361,   sales   oF   this 


dn.GOOgIC 


UIO. 


BIERCE  T.  WATERHOUSB. 


dharkuter  do  not  contempUto  or  ha*e  anj- 
Uing  to  do  with  the  transportatioa  of 
property  from  one  state  to  aoother,  as  in 
the  drummer  cases,  and  the  mere  fact 
that  the  parties  to  such  sale,  or  either  one 
of  them,  happens  to  Iw  a  resident  of  another 
state,  in  no  way,  legally  or  practically, 
affects  the  transaction,  and  falls  far  short 
of  subjecting  such  transaction  to  condemna- 
tion for  the  rCBBon  that  it  interferes  with 
Interstate  commerce.  Our  conclusion  upon 
this  proposition  is  that  this  statute  in  no 
way  interferes  with  interstate  commerce, 
and  should  not  be  held  invalid  for  that 
reason."  We  add  that  the  indictment  deals 
with  the  place  where  sales,  such  as  the 
statute  describes,  are  made.  The  offense 
^  is  complete  under  the  statute,  by  the  keep- 
A  ing  of  such  a  place,  and  that  occurs  before 
•  any  question  of*interstate  commerce  could 
arise,  so  far  as  this  record  discloses. 

We  do  not  perceive  that  any  error  of 
law  was  committed  by  the  state  court,  and 
Its  judgment  is  afHrmed. 


WILLIAM  WATERHOUSE  and  Albert 
Waterhouse,  Ejcecutora  under  the  Will 
and  of  the  Estate  of  Henry  Waterhouse, 
Deceased. 

CODBTS  (I  3S7*(— AppKAi^ScorK  of  Bb- 
TUw  — Effect  or  BasLiEB  Afpeai,  io 

LOWEB  COCBT. 

1,  The  entire  case  is  open  for  the  con- 
sideration ol  the  Federal  Supreme  Court  on 
a  writ  of  error  to  a  territorial  supreme 
•ourt,  to  review  a  judgment  of  that  court, 
which,  on  a  second  writ  of  error,  affirmed  a 
judgment  below,  pntered  pursunnt  to  its 
mandate,  issued  on  the  first  ""■''  "'  '-rror. 

fB*.  Note.— For  other  oa»e»,  ■ 
DlK  I  1037:  Dm.  Dig.  I  S3T.<] 
COUSTfl    (I    887*)— AFPEAt^SCOPB 


a  Courta.  Cent. 


.,..^— EiiBOBfl  Not  Cossidebed  bt  la- 

TEBMEDIATE   ApPIt-I^TE    CODBT, 

2.  Errors  assigned  in  the  supreme  court 
of  a  territory,  but  passed  by  it  without 
decision,  are  open  for  review  in  the  Federal 
Bupreme  Court  on  writ  of  error,  if  that 
eourt  finds  that  the  former  court  erred  in  re- 
versing the  judgment  of  the  trial  court 
upon  the  sinKle  error  considered. 

Sid.  NolB,-For  other  csbm,  ua  Conrti,  Oeat 
Dig.  I  IMT:    Dm.  Dig.  t  •S'-'l 

Pbibcipai.  and  Sunm  (I  ^^^-JV?",' 

ICEHI^l'ARTlCa   AND    PBIV1E8— PKlBCJPAi 
*BD   SUBEn.  .       J    . 

3.  The  surety  on  a  redelivery  bond  m  re- 
plevin cannot  object  that  his  liability  was 
enlarged  bevond  his  undertaking,  so  as  to 
discharge  him  from  liability,  by  the  allow- 
ance of  amendments  to  the  declaration  in 
replevin  suit,  increasing  the  alleged  value 
of  the  property,  where  tlie  issue  as  to  the 
propriety  if  such  amendments  w( 
in  the  repl.'vin  suit,  and  was  .lei^idcd  Bguinst 


4.  A  judgment  of  the  Hawaiian  supreme 
eourt  did  not  become  final  before  the  en- 
actment of  the  act  of  March  3,  1905,  and 
hence  not  reviewabte  in  the  Federal  Su- 
preme Court  under  that  act,  where,  al- 
though the  opinion  was  filed  prior  to  that 
enactment,  a  petition  for  rehearing  was 
duly  filed  and  entertained  by  the  eourt,  and 
was  not  denied  until  after  the  passage  of 
such  statute. 

[Bd,  Note.— For  oOitr  caMS.  see  Courta,  OdL 
Dig.  g  lOtt;    Dm.  Dig.  |  m.*l 

HxPLEViN  (S  123*)— Release  or  Subeit— 
Ohaitob  in  REICEni  OB  Pbocedube. 
6.  A  redelivery  bond  in  replevin  must  be 
regarded  as  having  been  entered  into  sub- 
ject to  such  changes  in  remedy  or  procedure 
as  do  not  change  the  contractual  rights  of 
the  parties,  s.  g.,  the  statutory  allowance 
of  a  writ  of  error  from  the  Federal  Su- 
preme Court,  to  review  the  final  judgment 
m  the  replevin  suit,  where  no  such  review 
had  theretofore  been  permissible,  or  subte- 
quent  legislation  authorizing  the  issuancs 
of  an  execution  during  the  pendency  of  B 
writ  of  error  to  review  such  judgment  if 
the  defendant  should  be  ruled  to  give  a  new 
redelivery  bond  upon  an  affidavit  of  in- 
Bufliciency. 

rsd.  Note.— Tor  other  cbms,  s*e  Replevin. 
Cent.  Dig.  11  4n-4W:    Dm.  Dig.  1  1»-*] 

Riiplevin  (I  120*)— Pbeiiaturity— SoiT  oh 
Kboblivebt  Bond.  .      ,  , 

6.  An  action  upon  the  redelivery  bond  in 
replevin  is  not  premature  hecauaa  started 
during  the  pendency  of  a  writ  of  error  in 
the  supreme  court  of  Hawaii,  to  review  the 
judgment  in  the  replevin  suit,  where,  pur- 
suant to  Hawaii  Laws  1003,  chap.  32,  gS  17- 
10,  enacted  after  the  making  of  the  re- 
delivery bond,  an  execution  had  been  issued 
and  returned  unsatisfied,  because  of  tho 
failure  to  give  a  new  redelivery  bond  upon 
an  affidavit  of  insufficiency. 

[BiL  Kot»—VoT  other  caMa,  see  Replevin, 
C*nt.  Dig.  II  6U-B1! ;    Dee.  Dig.  I  1».*1 

Replevin  ()  135*)— Qdebtion  fob  Jdbt— 
Teh  DEB. 

7.  Whether  the  evidence  in  a  sutt  on  a 
redelivery  bond  in  replevin  shows  a  tender 
of  redelivery  of  the  property  by  the  prin- 
cipal obligor  after  judgment  requiring  such 
return  is  for  the  jury  to  determine,  upon 
proper  instructions. 


[No.  60B.] 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to.  review  a  judg- 
ment which  affirmed,  on  a  second  writ  of 
error,  a  judgment  of  the  Circuit  Court  for 
the  First  Circuit,  in  that  territory,  in  favor 
of  defendants  non  obsfanle  i-eredicto  in  an 
action  upon  a  redelivery  bond  in  replevin, 
I  Reversed  and  remanded,  with  directions  to 
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mfflrm  the  jndgmeDt  of  the  trUI  eonrt,  «d- 
torad  on  the  verdict  in  favor  of  plkfntiff. 
See  ume  cue  below,  19  H»w.  694. 

J*     Statement  b^  Mr.  Juttice  Iinrton; 

■  *Thie  wsB  an  tiction  for  breach  of  the 
condition  of  a  redelivery  or  retuni  bond 
executed  b^  the  defendant  to  a  certain 
replevin  auit  instituted  in  a  circuit  court 
for  the  territory  of  Hawaii.  The  bond  waa 
in  thsM  words: 

Qreuit  Court,  Third  Circuit,  Territory  of 

fl  ctamp, 

William  W.  Bieree,  Limited,  a  Carporatlon, 
FUintiff, 

Clinton  J.  Eutchina,  Truatea. 
Replevin, 
Betnm  Bond- 
Enow  all  men  bj  theee  preeenta: 
That   we,    Clinton   J.    Eutchine,   tnutae, 
R  aa  principal,  and  Henry  Waterboua*  and 
•  Arthur  B.  Wood,  as  auretiei.'are  held  and 
firmly  bound  unto  William  Bierce  Company, 
Limited,    it*    snccesior   or    aucceasora    and 
aaaigns.  In  the  sum  of  thirfy  thanaand  (30,- 
000]    dollars,   for   the   payment   of    which, 
well  and  truly  to  be  made,  we  bind  our- 
aelvea,  our  aucoesaorB  herein  and  adminis- 
trators,   jointly    and    severally,   firmly    by 
these  preaenta. 

The  condition  of  the  forgoing  obligation 
b  a«  follewa; 

That  whereaa  the  said  William  W.  Bierce, 
Limited,  has  begun  in  the  circnit  court  uf 
the  third  circuit  of  the  territory  of  Hawaii 
a  replevin  suit  againat  Clinton  J.  Hutchina, 
trustee,  to  recover  from  him  certain  prop- 
erty specifically  set  forth  In  the  bill  of 
complaint  filed  in  said  suit,  and  of  the 
value  of  tlE.ODO,  aa  stated  in  the  affidavit 
filed  therein,  and  has  requested  that  the 
said  property  be  taken  possession  of  by 
the  high  aherifif  of  the  territory  of  Hawaii, 
or  hia  deputies,  and  turned  over  to  said 
plaintiff;  and  whereas  said  defendant  ia 
desirous  of  having  said  property  returned, 
and  has  required  the  return  thereof  from 
said  high  sheriff  and  his  deputies: 

Now,  therefore,  if  the  said  proper^  and 
all  thereof  sliall  be  well  and  truly  delivered 
to  said  plaintiff,  if  such  delivery  be  ad- 
judged, and  payment  to  said  plaintiff  be 
well  and  truly  made  of  such  aum  as  may, 
for  any  cause,  be  recovered  against  the  de- 
fendant, then  this  obligation  to  be  null  and 
void;  otherwise  to  be  and  remain  in  full 
lorce  and  elTect. 
In  witness  whereof  we  have  hereunto  set 


our  hands  and  seals  this  21it  day  of  Jnlj, 
A.  D.  1003. 

(Signed)       Clinton  J,  Eutchina,  Tmstecb 
(Signed)      Henry  Watsrhouaa,  Surety, 
(Signed)       Arthur  B.  Wood,  Surety. 

The  foregoing  bond  ia  approved  aa  to  Itl 
sufficiency  of  auretiea. 

Dated  July  21,  1S03. 
(Signed)  A.  U.  Brown, 

Ei(^  Sheriff.    « 

*The  replevin  eoit  referred  to  waa  insti-* 
tuted  Jnly  20,  1903,  by  a  corporation  styled 
William  W.  Bierce,  Limited,  againat  Clin- 
ton J.  Hutchina,  trnatee,  and  was  for  tha 
recovery  of  certain  railway  material  which 
had  been  conditionally  sold  to  the  Kona 
Sugar  Company,  another  corporation.  ThM 
property  of  the  latter  company,  including 
this  material,  waa  acquired  at  a  reoeiver'a 
sale  by  Hutchina,  trustee,  with  notice  that 
the  title  had  been  retained  by  the  Blerc* 
Company,  and  that  the  property  liad  not 
been  paid  for-  The  plaintiff's  affidavit  (Be*. 
Laws  [Hawaii]  9  2102)  ateted  the  value  of 
the  material  which  it  was  sought  to  re- 
claim at  915,000,  and  a  bond  in  double  that 
sum  was  duly  executed,  with  the  usual 
conditiona  of  aneh  replevin  bonds.  The  ds- 
fendant  Hutchina  thereupon.  In  order  to 
retain  possession  of  the  material  claimed, 
executed  a  redelivery  or  return  bond  under 
i  2112,  Rev.  Laws  (Hawaii),  being  Ute  bond 
upon  which  the  present  action  is  baaed. 

The  replevin  auit  resulted,  on  March  19, 
1004,  in  a  judgment  for  the  plaintiff  and 
against  the  defendant  Hutcblns,  trustee, 
for  the  return  of  the  property  and  damagaa 
for  its  detention,  or  in  default  of  return, 
that  the  defendanU  pay  the  value  of  tha 
property,  which  waa  adjudged  to  be  $22,000. 

Inasmuch  aa  the  defense  by  the  aure^  in 
the  action  upon  the  return  bond  referred 
to  grows  in  part  out  of  mattera  which  were 
litigated  in  the  replevin  suit,  we  must  atate 
somewhat  fully  the  proceedings  In  that  ac- 
tion. That  case,  upon  a  bill  of  exceptions, 
was  taken  to  the  supreme  court  of  Hawaii. 
Certain  of  the  eiceptiooa  taken  by  the  de- 
fendant Eutehina  were  sustained  in  a  judg- 
ment rendered  January  2S,  IVOS,  one  of 
which  waa  that  the  trial  court  had  erred  in 
not  rendering  judgment  for  the  defendant 
non  obstante  Mredtoto.  See  William  W. 
Bierce  v.  Hutchina,  16  Eaw.  418.  A  motion 
for  a  rehearing  was  disposed  of  in  that « 
court  April  80,  1005  (see  16  Eaw.  71T).  S 
On  May  6,*1906,  a  judgment  was  entered  * 
reversing  tiie  judgment  of  the  circuit  court, 
and  remanding  the  case,  with  direction  to 
render  a  judgment  for  defendant  non  ob- 
stante veredicto.  Thereupon  an  appeal  to 
this  court  was  allowed,  where  the  judgmrat 
of   the    Hawaiian    supreme    court   waa    r»- 
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varied,  for  the  reasona  appearing  in  the 
opinion  reported  in  20S  U.  S.  340,  61  I.,  ed. 
838,  27  Sup.  Ct.  Rep.  524,  ind  the  i»se  re- 
manded to  that  court.  Thereupon  the  eu- 
preme  court  cf  Hanaii  held  that  the  de- 
fendant Eutchine  iras  then  entitled  to  have 
a  bearing  upon  other  exceptions  not  passed 
upon  at  the  first  hearing.  These  were 
therefore  heard  and  overruled.  18  Haw. 
374.  An  appeal  from  that  judgment  nas 
taken  to  this  court,  and  dismissed,  as  iiot 
from  a  final  judgment.  211  U.  S.  42B,  63 
L.  ed.  £67,  S9  Bup.  Ct.  Rep.  122. 

Pending  the  review  proceedings  above  re- 
ferred to,  the  pluntiff,  upon  cause  shown, 
obtained  a  rule  on  the  defendant  Hutchica 
to  give  a  new  redeliverf  bond.  Failing  in 
this,  an  execution  issued  to  recover  the  prop- 
erty which  the  defendant  had  bean  directed 
to  return,  and  for  Che  damage  for  detention 
and  costs.  These  damages,  amounting  to 
$1,000,  and  the  taxed  costs,  were  paid  and 
may  be  dropped  from  consideration.  The 
■heriS  returned  that  he  was  unable  to  ob- 
tain possession  of  the  materials  for  whiuh 
the  action  had  been  Instituted,  and  there- 
fore returned  the  execution  unsatisfied. 

Panding  the  review  proceedings  already 
■tated  this  action  was  begun  against  the 
obligors  and  the  executors  of  Henry  Water- 
houM,  one  of  the  sureties  upon  the  return 
bond  given  by  Hutchins,  as  stated.  Wood, 
tbe  other  surety,  was  sued,  hut  was  not 
found.  Hntchjos,  for  reasons  immaterial, 
waa  dropped  out.  Upon  the  issued  joined 
there  was  a  verdict  and  judgment  against 
the  executors  of  Waterhouae  for  822,000, 
tbe  value  of  the  property  which  the  obligor 
had  failed  to  return,  as  required  by  the 
„  judgment  in  the  replevin  suit,  that  being 
N  the  value  adjudged  in  that  action,  together 
•  with  interest  and  costs  of  former  ■sctions 
not  paid,  the  whole  a^regatlng  $28,1S6.T4, 
for  which  there  was  judgment 

A  bill  of  exeeptions  was  taken  from  this 
Judgment  to  the  supreme  court  of  Hawaii, 
which  court,  passing  over  the  great  major- 
ity of  exceptions  without  ruling,  sustained 
one  wliieh  assigned  error  in  the  overruling 
of  the  motion  of  the  defendants  below  for 
judgment  non  obttante  veredicto. 

The  ease  having  been  remanded  for  judg- 
ment pursuant  to  the  opinion  and  mandate, 
there  waa  a  judgment  notwithstanding  the 
verdict  for  the  defendant.  This  in  turn 
waa  affirmed  by  the  supreme  court  of  the 
territory,  and  the  present  writ  is  ausd  out 
to  review  that  judgment. 

Hessrs.  Frederic  D.  McKenney  and 
Henry  W.  Prouty  for  plaintiff  in  error. 

Messrs.  David  Ii.  Withlngton,  William 
R.  Castle,  W.  A.  Greenwell,  and  Alfred  L. 
Castle  for  defendnnts  in  error. 


Mr.  Justice  Ijiirton,  after  making  the* 
above  statement,  delivered  the  opinion  of 
the  court; 

The  right  to  have  this  judgment  reviewed 
by  this  court  involves  the  review  of  tbe 
judgment  upon  which  the  mandate  issued,  ^ 
end  necessarily  brings  here  the  first  aa  |J 
well  as*the  second  bill  of  exceptions  and  * 
transcript  as  one  case.  As  it  appears  from 
the  first  bill  of  exceptions  and  the  opinion 
and  judgment  in  that  case  that  tbe  plaintiffs 
in  error  in  that  case,  the  defendants  in 
error  here,  had  taken  many  exceptions  to 
the  judgment  against  them  which  were  not 
passed  upon  by  the  supreme  court  of  the 
territory,  it  must  follow  that,  if  we  shall 
find  that  that  court  erred  in  reversing  the 
judgment  upon  the  single  error  considered, 
that  the  other  exceptions  and  errors  not 
considered  are  now  open  for  review,  Inaa- 
much  as  the  judgment  might  have  been  re- 
versible for  otiier  errors  not  considered.  The 
practice  adopted  by  the  supreme  court  of  the 
territory  of  passing  without  deciding  other 
errors  assigned  upon  a  judgment  Is  not 
approved,  since  it  is  lilcely  to  involve  fur- 
ther review  proceedings  and  duplicate  ap- 
peals. Especially  is  this  so  in  cases  which 
are  subject  to  the  appellate  Jurisdiction  of 
this  court.  The  single  ground  upon  which 
the  supreme  court  of  Hawaii  reversed  the 
judgment  in  favor  of  the  Bierce  Company, 
and  against  the  executors  of  the  surety 
upon  the  return  bond  made  by  the  defend- 
ants in  the  replevin  suit,  was  that,  by  two 
amendments  made  to  tbe  declaration  in  the 
replevin  suit,  tbe  value  of  the  property 
which  tbe  plaintiff  sought  to  reclaim  waa 
increased  from  816,000  to  822,000,  where- 
by, OS  the  court  below  held,  the  liability 
of  the  sureties  was  enlarged  beyond  their 
undertaking.  The  efl'ect  of  this  was  held 
to  discharge  the  sureties.  In  this  we  think 
the  oourt  erred. 

The  plaintiff,  to  make  out  its  ease.  Intro- 
duced in  evidence,  together  with  other  mat- 
ters, the  pleadings,  the  judgment,  tbe  re- 
turn of  the  sherifi!  upon  the  execution  for 
a  return  of  the  property  unsatisfied,  and 
tbe  return  bond.  The  judgment,  as  before 
stated,  waa  for  a  return  of  tbe  property 
and  coats,  and  81,046,  damages  for  deten- 
tion, and,  in  default  of  a  delivery  of  tha 
property,  that  the  defendant  Hutchins,  trus- 
tee, pay  the  value  thereof,  found  to  be  $22,-  n 
000,  for  which  there  was  judgment.  JJ 

*The  penalty  of  the  return  bond  was  830,*  ■ 
000.     The   damages  laid   in   the  complaint^ 
as  amended,  were  $29,156.74,  and  the  judg- 
ment  in  the   trial   court  upon   tbe  verdict 
was  for  the  full  damages  claimed. 

At  the  close  of  all  the  evidence,  the  de- 
fendants moved  the  court  to  instruct  a  ver- 
dict for  the  defendsnts.     This  motion  waa 
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b«Md  npoD  aereraJ  ground*.  The  principai 
one  was  that  the  transcript  of  the  record 
in  the  replevin  action  showed  (a)  that  the 
plaintiff  in  that  action  had,  in  the  affidavit 
required  by  £2102,  Rev.  Laws  {Hawaii],  ex- 
ecuted before  the  iBSuanee  of  the  writ  of 
replevin,  stated  the  value  of  the  property 
claimed  to  be  $16,000;  (b)  that  the  penal^ 
of  the  replevin  bond  was  In  douhle  this 
value;  (c)  that  the  return  bond  recited  that 
the  value  of  the  property  claimed  h&d  been 
stated  in  the  complaint  in  the  replevin  pro- 
ceeding to  be  fl6,000;  (d)  that  the  eom- 
pUint  had  been  subsequently  amended  so  as 
to  staU  the  actual  value  to  be  $20,000,  and 
ft  Mcond  time  amended  so  as  to  state  the 
actual  value  to  be  322,000;  and  that  the 
legal  effect  of  these  amendments  was  to  re- 
lease and  discharge  the  sureties. 

The  motion  for  an  instructed  verdict  was 
overruled  and  the  ctue  submitted  to  the  jury, 
who  found  the  actual  value  of  the  property 
elairaed  to  be  122,000,  and  for  this  there 
was  an  alternative  judgment,  oa  stated  be- 
After  verdict  the  defendants  moved  a 
judgment  non  obstante  veredicto  upon  like 
grounds.    This  too  was  denied. 

On  the  appeal  of  the  defendants  to  the 
supreme  court  of  Hawaii,  the  action  of  the 
trial  court  in  allowing  the  amendment  of 
the  complaint  so  as  to  increase  the  value 
of  the  property  in  the  manner  stated  was 
assigned  as  error.  Upon  this  matter  the 
supreme  court  said: 

"The  only  exceptions  to  rulings  prior  to 
the  judgment  on  which  the  defendant  relied 
in  argument  are  (1)  to  allowing  the  plain- 
tiff to  amend  its  complaint  by  changing 
the  averment  of  the  value  of  the  property, 
first  from  $16,000  to  $20,000,  and  then  to 
$22,000.     .     .     . 

"The  BiTPncimerts  were  properly  allowed 
under  the  statute  (Rev,  Laws,  g  1738).  He- 
fore  tlie  property  was  delivered  to  the  plain- 
tiff, the  defendant  obtained  a  return  of  it 
to  himself  upon  his  statutory  bond  in  double 
the  value  of  the  property  as  originally  stat- 
ed by  the  plaintiff.  It  does  not  appear 
that  the  defendant's  rights  were  affected  by 
the  amendment  increasing  the  value."  Wil- 
w  liam  W.  Bierce  v.  Hutchins,  18  Haw.  611, 
ISS22- 

*  *ThU  brings  us  to  the  proposition  as  to 
whetlier  a  question  thus  once  litigated  and 
decided  In  the  replevin  suit  is  open  for  re- 
litigation by  the  surety  when  sued  upon 
the  return  bond.  The  surety  on  such  a 
tond,  given  in  the  course  of  a  judicial  pro- 
ceeding, is  represented  in  that  proceeding  by 
bis  principal.  That  the  court  possessed  the 
power  of  allowing  an  sjnendment  which  in- 
.troduced  no  new  cause  of  action  is  plain. 
The   surety   became  such   in  contemplation 


of  the  possible  exercise  of  that  power.  The 
penalty  of  the  bond  was  not  exceeded,  and 
an  increase  in  the  od  damitUM  did  not  in- 
troduce a  new  cause  of  action.  Townseod 
Nat.  Bank  v.  Jones,  151  Mass.  4E4,  2«  N. 
E.  GB3.  By  the  execution  of  the  bond,  the 
surety  consented  to  become  reaponaible  to 
the  amount  of  the  penal  sum  therein  named. 

The  only  possiUe  objection  lay  in  the 
question  as  to  whether  the  plaintiff  was  es- 
topped from  laying  the  damages  in  excess 
of  the  value  of  the  property  stated  in  the 
original  complaint  or  affidavit.  There  are 
case*  which  hold  that,  in  the  replevin  ac- 
tion, the  plaintiff,  having  himaeU  fixed 
the  value  of  the  property  claimed  by  an  af- 
fidavit, is  estopped  thereby  from  shoning 
that  it  is  of  a  leas  value,  if  he  failed  in  his 
suit,  though  the  defendant  may  show,  if  he 
can,  that  it  was  of  a  greater  value.  Wash- 
ington Ice  Co.  V.  Webster,  126  XJ.  8.  426, 
31  L.  ed.  799,  8  Sup.  Ct.  Rep.  947.  But  we 
are  not  disposed  to  think  that  a  plaintiff 
in  such  a  suit  may  not  show,  especially 
when,  as  here,  the  defendant  upon  a  return  >» 
bond  was  suffered  to  retain  the  poBseBBion,^ 
that  he  had  mistakenly 'undervalued  the* 
property.  We  have  been  cited  to  no  au- 
thorities which  extend  the  principle  of  es- 
toppel to  shut  out  fluch  an  amendment  of 
the  ad  damnum  clause  of  tlie  complaint  in 
a  replevin  action.  However  this  may  be, 
the  queationa  were  directly  in  issue  in  the 
replevin  suit,  and  decided  against  the  de- 
fendant therein. 

One  who  becomes  a  surety  for  the  per- 
formance of  the  judgment  of  a  court  In  a 
pending  case  is  represented  by  his  principal, 
and  is  bound  by  the  judgment  against  his 
principal  within  the  limits  of  his  obliga' 
tion.  Washington  Ice  Co.  v.  Webster,  126 
U.  S.  426,  444,  446,  31  L.  ed.  700,  806,  807, 
8  Sup.  CL  Rep.  947;  Stovall  v.  Banks,  10 
Wall.  683,  W  L.  ed.  1036. 

The  issue  as  to  whether  the  value  of  the 
property  redelivered  to  the  defendants  was 
greater  than  alleged  in  the  plaintiff's  affi- 
davit and  claimed  in  the  original  complaint, 
as  well  as  whether  the  amendment  of  that 
complaint  was  such  as  to  change  the  cause 
of  action,  were  issues  made  and  decided 
against  the  principal  in  the  bond  upon 
which  the  sureties  were  bound,  and  cannot 
be  relitigated,  in  the  absence  of  fraud  and 
collusion,  by  a  surety  when  sued  upon  the 
bond.  Townsend  Nat  Bank  v.  Jones,  161 
Maas.  4S4,  460,  24  K.  E.  603;  Greenlaw  t. 
Logan,  2  Lea,  18S;  Kennedy  v.  Brown,  21 
Kan.  I71i  Hare  ▼.  Marsh,  ei  Wis.  436,  60 
Am.  Rep.  141,  21  N.  W.  Z67;  Mason  v.  Rich- 
ards, 12  Iowa,  74. 

The  motion  of  the  executors  of  Water- 
house  in  the  trial  court  for  a  judgment  «u>is 
ohitant«  veredicto  was  predicated  upon  se** 
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CTkl  distinct  groonda.  To  the  kction  ol  the 
trikl  court  Id  overruling  tbis  motion  ex- 
MptioDa  were  Auiy  taken,  uid  thii  action 
wu  made  the  lubject  of  dUtinct  asaign- 
menta  of  error  upon  the  writ  of  error  to 
the  aupreme  court  of  Hawaii.  That  oourt, 
aa  we  have  alread^^  aeen,  oonaidered  only 
aueh  of  the  grounds  relied  upon  aa  raised 
the  question  of  the  effect  of  the  increase  of 
the  plaintiff's  ad  <Iamnum  clause  from  $1G,- 
9  000  to  £22,000.  Coneluding  that  the  neces- 
jj  aary  legal  effect  of  that  amendment  of  the 

*  complaint  was  to  relieve  the  sureties  upon 
the  leturn  boad.  It  reTorsed  the  judgment 
and  remanded,  with  direction  to  give  judg- 
ment for  the  aaid  executora,  notwithatond- 
ing  the  verdict  againat  them.  See  IS  Haw. 
S98. 

The  learned  oonnael  for  the  executors 
have  inaiated  that  if  we  ahall  conclude  that 
the  action  of  the  aupreme  court  of  Hawaii 
is  not  to  be  supported  upon  the  single 
ground  oonaidered  by  it,  that  it  ia  then  the 
dut;  of  this  court  to  eonaider  the  grounds 
for  tlie  motJon  not  passed  upon,  and  if 
upon  any  one  of  them  the  judgment  of  the 
eupreme  eourt  of  Hawaii  may  be  sustained, 
ita  judgment  should  not  be  diaturbed.  Upon 
thia  contention  each  of  the  aeveral  grounds 
upon  which  aueh  motion  was  baaed  has  been 
covered  by  the  briefs  Bled  by  the  present 
defendants  in  error. 

Among  the  grounds  for  a  judgment  not- 
withstanding  the  verdict,  not  considered, 
waa,  that  the  judgment  of  the  aupreme  court 
of  Hawaii,  reversing  the  judgment  in  favor 
of  William  W.  Bierce,  Limited,  againat 
Hutchina,  trustee,  was  final  as  to  tlie  sure- 
ty upon  the  return  bond,  and  was  not  sub- 
ject, so  far,  at  leaat,  aa  the  surety  was  con- 
cerned, to  be  reviewed  or  aet  aside  by  any 
writ  of  error  to  thia  court,  and  that  the 
judgment  of  thia  court  {205  U.  S.  340,  61 
L.  ed.  8S8,  27  Sup.  CL  Rep.  S24),  reveia- 
ing  the  judgment  of  the  Hawaiian  eupreme 
court,  should  not  in  anywise  affect  the 
present  defendanta  in  error  aa  repreaenta- 
tivee  of  Waterbouse,  one  of  the  sureties  up- 
on the  return  bond.  But  the  Judgment  of 
the  Hawaiian  aupreme  court  was  not  ffnal 
prior  to  the  act  of  Congreaa  referred  to. 
It  is  true  that  the  opinion  of  the  Hawaiian 
court  reversing  the  judgment  of  the  Hawaii- 
an circuit  court  was  filed  on  January  28, 
1S05,  a  date  prior  to  the  act  of  Gongreae 
referred  to.  But  the  record  shows  that 
thereupon  a  petition  for  rehearing  was  filed, 
and  that  a  rehearing  waa  denied  April  2S, 
1905  (see  William  W.  Bierce  *.  Hutchlne, 
18  Haw.  717),  and  that  the  final  judgment, 
which  waa  reversed  by  this  court,  waa  not 
^  rendered  until  May  0,  190S,  a  date  after 
N  the  law  referred  to.    The  effect  of  the  pend- 

•  tng'patition  for  a  rehearing,  if  filed  in  due 
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time  and  entertained  by  tba  oonrt,  as  was 
the  ease,  waa  to  prevent  the  judgment  from 
becoming  final  and  reviewable  until  disposed 
of.  Aapen  Hin.  ft  Smelting  Co.  t.  Billings, 
ISO  U.  S.  31,  37  L.  ed.  &86,  14  Sup.  Ct 
Rep.  4;  Be  McGall,  76  C.  a  A.  4S0,  I4S  Fed. 
8B8.  Since,  therefore,  there  was  no  final 
judgment  prior  to  the  going  into  effect 
of  the  act  of  Congress  of  March  3,  1905  [33 
SUt.  at  L.  103E,  chap.  1485],  the  pending 
litigation  was  subject  to  the  power  of  Con- 
gresa  to  'aUow  a  review  after  final  jutlg. 
ment,  although  no  such  review  had  tliers- 
tofore  been  admissible.  No  fundamental 
right  waa  thereby  denied  and  the  bond  must 
be  regarded  aa  having  been  entered  into 
Buhjeat  to  such  change  in  remedy  or  pro- 
cedure as  did  not  change  the  contractual 
rights  of  the  parties- 
It  is  next  claimed  that  this  action  upon 
the  return  bond  was  premature,  because 
started  during  the  pendency  of  the  defend- 
ant's writ  of  error  in  tiie  supreme  court  of 
Hawaii  from  the  judgment  in  the  replevia 
case.  But  that  writ  did  not  annul  the 
judgment.  The  Hawaiian  act  of  1003,  chap. 
32,  §§  17,  18,  and  19,  Rev.  Laws  of  Hawaii, 
190S,  §9  isei,  1864,  and  186S,  provided  for 
the  issuance  of  an  execution  if  the  defend- 
ant should  be  ruled  to  give  a  new  return 
bond  upon  an  affidavit  of  insufficiency.  Thia 
was  done  and  the  objection  of  the  defendant 
overruled.  An  execution  issued,  which  waa 
duly  returned  unsatisfied.  The  contention 
that  thia  act  of  1903  did  not  go  into  force 
until  after  the  execution  of  the  return  bond 
has  no  merit.  Such  a  bond  ia  alwaya  en- 
tered into  subject  to  the  possibility  of 
changes  in  the  law  of  procedure  which  do 
not  change  the  contract.  The  defendant  re- 
fused to  give  the  new  bond  required,  and, 
under  the  act  referred  to,  an  execution  waa 
issued,  which  was  returned  unsatisfied.  This 
fact  authorized  an  immediate  suit  upon  the 
return  bond.  Here  was  no  error  in  hold- 
ing that  the  suit  waa  not  premature  under 
the  act  referred  to. 

Another  group  of  assigumenta  relate  to  an  ^ 
alleged  tender  of  redelivery  of  the  property  |J 
by  Hutchins,  trustee,  after*the  judgment  re-» 
quiring  a  return.  The  Insistence  was  and 
is  that  there  should  have  been  a  directed 
verdict  for  the  defendant  upon  the  evident* 
showing  such  tender  and  a  rejection  by  the 
plaintiff.  The  letter  in  evidence  making  a 
tender  was  not  an  unequivocal  tender. 
There  waa  alao  evidence  tending  to  show  the 
exiatence  of  obstacles  to  a  repossession, 
which  it  was  the  duty  of  the  defendant  to 
have  removed;  and  also  svidence  of  a  con- 
veyance by  the  defendant  of  record,  which 
clouded  the  title.  There  was  an  absence  of 
evidence  tending  to  show  any  actiie  exer- 
tion to  restore  the  plaintiff's  possession,  and 
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BO  eridenee  th&t  tbe  plaintiff  woa  ever  m- 
tunllf  put  in  repossesgion.  The  queetlon 
WH  one  for  the  jury,  who  found  for  the 
plAintiff.    The  charge  wu  full  and  fair. 

There  were  «  Tast  number  of  errorB  ib- 
■igned.  We  have  referred  to  thoM  which 
were  either  preewd  in  argument  or  have 
otherwise  been  deemed  of  aueh  importance 
aa  to  require  particular  notice.  Thoee  not 
referred  to  have  been  considered,  with  the 
result  that  we  find  none  of  them  well  tak- 
en. 

The  oonclueion  we  reach  ie  that  the  judg- 
ment of  the  Supreme  Court  for  the  terri- 
tory of  Hawaii,  reveriing  the  judgment  of 
tiw  Circuit  Court,  and  directing  a  judg- 
ment non  obgtante  veredicto,  was  erroneous. 
The  second  judgment,  aOlrming  the  judg- 
ment of  the  Circuit  Court  upon  ite  mandate, 
ll  alio  erroneous. 

The  case  must  be  remanded,  with  direction 
to  set  both  Judgments  aside,  and  affirm  the 
judgment  of  the  trial  oourt  in  favor  of  the 
plaintiff,  William  W.  Bierce,  Limited. 

Reversed. 


UU  D.  B.  107.] 
GERMAN  ALLIANCE  INSURANCE  COM- 
PANY, Plfl.  in  Err., 

FOSTER  E.  HALE,  Junior. 

CoHaTiTDTiosAi,  Law  fl  308*)— Due  Pbo- 
CE88  OF  Law  —  PEHAUzina  Inbubarce 
Compart  ConirBcno  with  Tabutt  Ab- 

•OCIATIOH. 

1.  Due  process  of  law  is  not  denied  to 
an  insurance  company  connected  with  a 
tariff  association  Aich  flies  rates,  by  Ala. 
Code  I8BG,  S§  2819,  2620,  under  which  the 
insured  or  beneficiary  in  a  policy  issued  by 
such  company  may  recover,  in  addition  to 
the  actual  loss,  25  per  cent  of  the  amount 
of  such  actual  loss  or  damage,  any  stipula- 
tion in  the  contract  of  insurance  to  the 
contrary  notwithstanding;  but  such  stat- 
ute is  a  valid  exercise  oi  the  police  power 
of  the  state,  to  discourage  monopolies  and 
to  encourage  competition  in  tlie  matter  of 
Insurance   rates. 

[Bd.  Nota.—PDr  otber  esse*,  m*  Constltntlon- 
Bl  I^w.  CenL  DIs.  H  Kt-SW:    Du.  Die  I  Kt-'J 

CoNBTiTDTioHAL  Law  (|  247*)  —  Equal 
Pkotbctioh  or  tbx  Lawb  — Penauzinq 

InSUBARCI    COUFAKT    CONRKOTUI    WITH 
TaBITF  AStOCIATIOH. 

2.  An  insurance  company  connected  with 
a  tariff  association  which  fixes  rates  is  not 
denied  the  equal  protection  of  the  laws  by 
Alabama  Code  189S,  9S  2010,  EQ20,  under 
which  the  insured  or  beneficiary  in  a  pol- 
Ict  issued  by  such  company  may  recover,  in 
addition  to  the  actual  loss  or  damage,  2S 
per  cent  of  the  amount  of  such  actual  loss 
or  damage,  since  such  stattate  places  upon 
an  equality  in  every  respect  all  insurers 
which,  at  the  time  of  issuing  the  insur- 
ance, or  Bul'seqitently,  and  lipfore  trial,  were 
in   anyway   connected  with   any  other  per- 


sons,  asBoeiationa,   or  corporations   wUeh 
acted  together  in  fixing  insuranoe  rates. 

tOd.  Note.— For  other  eases,  bm  OoaMKaUw- 
sl  Lav,  CuiL  DIs.  f  lot;    Dec  Die  I  ttT.*| 

Plkadinq   (1   416*}— Deuukbu— WAiTiHa 

OB  Abakdonuo  OBJECT!  ona. 

3.  The  issues  raised  by  a  plea  will  be 
presumed  to  have  been  waived  or  abandoned 
at  the  trial,  where,  after  a  demurrer  to 
such  plea  had  been  sustained  without  ex- 
ception taken,  defendant  went  to  trial  upon 
the  merit*  without  objection,  and  intro- 
duced evidence  upon  other  issues,  and  no 
evidence  was  ofTered  or  introduced  on  either 
aide  relating  to  the  matters  set  out  in  lucb 

[Ed.  Note.— For  other  casss.  ««  PleoaUB, 
Cut.  Dig.  H  Un-14Wi    Dso.  DIE.  I  U*-*l 

[No.  M-l 

Argued  and  submitted  November  £9,  1910. 
Decided  January  16,  IBll. 

IN  ERROR  to  the  Circuit  Court  of  tha 
United  States  for  the  Southern  Distriot 
of  Alabama  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  on  a  policy  of  in- 
suranoe.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aleund«r  O.  King,  H.  Pillaiu, 
SbeltoD  Sims,  J.  H.  Webb,  King  ft  Spald- 
ing, and  Pillans,  Hanaw,  ft  Pillans  for 
plaintiff  in  error. 

Messrs.  Tbomss  U.  Slevens  and  StevaBB 
ft  Lyon  for  defendant  in  error. 

*  Mr.  Justice  Harlan  delivered  the  opin-  * 
Ion  of  the  court; 

This  action  was  brought  in  one  of  the 
courts  of  Alabama  by  the  defendant  in 
error,  Hale,  on  a  policy  of  fire  insurance 
issued  by  the  German  Alliance  Insurance 
Company,  a  New  York  corporation. 

The  policy  covered  "lumber  and  squared 
timber  while  stacked  on  the  bonks  of 
Byrne's  Mill  pond,  near  Bay  Minette,  Bald- 
win county,  Alabama,  said  lot  of  lumber 
and  timber  containing  300,000  feet,"  eto. 

Upon  the  petition  of  the  defendant,  the 
case  was  removed  into  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  Alabama,  where  a  verdict  was  returned 
for  $5,168.63  in  favor  of  the  plaintiff.  For 
that  amount  judgment  was  rendered  againat 
the  company.  The  circuit  court  suggested 
that  the  verdict  was  excessive,  and  that  the 
motion  for  new  trial  would  be  granted,  un- 
less the  plaintiff  reduced  the  verdict  to 
$4,112.  The  required  reduction  was  made 
and  the  new  trial  denied.  Northern  P.  R. 
Co.  V.  Herbert,  11«  U.  S.  642,  647,  29  L.  ed. 
755,  758,  6  Sup.  Ct.  Rep.  590.  n 

The  principal   question  presented  by  theJJ 
assignments  of'arror  arises  out  of  certain* 
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pTDvisioni  of  th«  Code  of  Alabama,  u  fol- 
lowai 

"9  2619.  Every  contract  or  policy  of  in- 
■nrance  heroBfter  made  or  ieaued  ihatl  be 
eonitruod  to  mean  that,  in  the  event  of  loea 
or  damage  tbereunder,  tbe  auured  or  bene- 
fioiary  thereunder  may,  in  addition  to  the 
actual  losa  or  damage  suSered,  recover  26 
per  cent  of  the  amount  of  *uch  actual  loM, 
any  proviaion  or  stipulation  in  lueh  con- 
tract or  policy  to  the  contrary  notwith- 
■taiiding.  Provided,  at  the  time  of  the 
making  of  auch  contract  or  policy  of  in- 
•nronce,  or  aubBequently,  before  the  time  of 
trial,  the  ioiurer  belonged  to,  or  wai  a 
member  of,  or  in  any  way  connected  with, 
any  tariff  asaociatiou  or  luch  like  thing, 
by  whatever  named  called,  or  who  had  made 
any  agreement  or  had  any  underatanding 
with  any  other  person,  corporation,  or  8B- 
JociatioQ  engaged  in  the  business  of  iniur- 
«nn,  aa  agent  or  otherwise,  about  any  par- 
tienlar  rate  of  premium  which  should  be 
ebarged  or  fixed  for  any  kind  or  claaa  of 
Inaurance  risk;  and  proTided  further,  no 
•tipulatioD  or  agreement  in  Bueh  eontraot 
or  policy  of  insurance  to  arbitrate  loM  or 
damage,  nor  to  give  notice  or  make  proofs  of 
loas  or  damage,  shall  in  any  luoh  case  be 
binding  on  the  assured  or  beneficiary,  but 
right  of  action  accrues  immeiUatdy  upon 
loss  or  damage. 

"S  2620.  If  it  is  shown  to  the  reaaonable 
■atisfaction  of  tbe  jury  t^  a  preponderance 
of  tbe  weight  of  the  testimony  that  such 
iasurer,  at  the  time  of  the  making  of  sueh 
agreement  or  policy  of  insurance,  or  subse- 
quently, before  the  time  of  trial,  belonged 
to,  or  was  a  member  of,  or  in  any  way  con- 
nected with,  any  tariff  association  or  such 
like  thing,  by  nhateTer  name  called,  either 
in  or  out  of  this  state,  or  had  made  any 
agreement  or  had  any  understanding,  either 
in  or  out  of  this  state,  with  any  other 
person,  corporation,  or  association  engaged 
in  the  business  of  insurance,  as  agent  or 
,  otherwise,  about  any  particular  rate  of 
"  premium  which  Bhould  be  charged  or  fixed 
'  for  any  risk  of*lnsurance  on  any  person  or 
property,  or  on  any  kind  or  class  of  in- 
surance risk,  they  must,  if  they  find  for 
tbe  assured  or  beneficiary,  in  addition  to 
bis  actual  damagea,  assess  and  add  2S  per 
cent  of  tbe  amount  ot  sucb  actual  loss,  and 
judgment  shall  be  rendered  accordingly, 
whether  claimed  in  the  complaint  or  not." 
Ala.  Code  1S96,  §S  2619,  2620;  Id.  1907,  %% 
4594,  4596. 

At  the  time  of  the  contract  of  insurance, 
the  defendant  corporation  was  connected 
with  a  tariff  aasociation  which  preacribod 
the  ratea  of  premium  to  be  charged  by  its 
eonatituent  members.  The  verdict  and 
Judgment  against  the  company  gave  effect 


to  that  clause  of  tbe  statute  providing  that, 
under  every  contract  or  policy  of  inaurauce, 
thereafter  made  or  issued  by  any  auoh  as- 
sociation, the  auured  or  beneficiary  may,  in 
addition  to  the  actual  loss  or  damage  suf- 
fered, recover  25  per  cent  of  the  amount  of 
auch  actual  loss,  any  provision  or  stipu* 
lation  in  auch  contract  or  policy  to  tbe 
contrary  uotwith standing. 

The  assignments  of  error  present  a  ques- 
tion of  practice  which  is  supposed  to  be 
raised  by  those  provisions  of  the  polity 
which  contained  a  covenant  and  warrontj' 
in  these  words: 

"1st.  The  assured  will  take  a,  complete 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and  unless  sueh 
inventory  bas  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this 
policy,  one  ehall  be  taken  in  detail  within 
thirty  daya  of  issuance  of  this  policy,  or 
this  policy  shall  be  null  and  void  from  sueh 
date,  and  upon  demand  of  tbe  assured  the 
unearned  premium  from  such  date  shall  be 
returned.  2d.  The  assured  will  keep  a  set 
of  books,  which  shall  clearly  and  plainly 
present  a  complete  record  of  business  trans- 
acted, including  all  purchases,  salfs,  and 
shipments,  both  for  cash  and  credit,  from 
date  of  inventory,  as  provided  for  in  the 
first  section  of  Uiis  clause,  and  during  the  ^ 
continuance  of  this  policy.  3d.  The  assured  ** 
will  keep  such  books  and  inventory,  and*alao  ■ 
the  last  preceding  inventory,  if  such  has 
been  taken,  securely  locked  in  a  fireproof 
eafe  at  night.  In  tbe  event  of  failure  to 
produce  auch  set  of  books  and  inventories 
for  the  inspection  of  this  company,  this 
policy  shall  become  null  and  void,  and  such 
failure  shall  constitute  a  perpetual  bar  to 
any  recovery  thereon.  And  defendant  avers 
that  the  assured  wholly  disregarded  the 
terms,  stipulations,  and  conditions  of  said 
policy  in  tiie  following  respects,  to  wit:  1st. 
He  did  not  keep  a  set  ol  books,  as  therein 
provided;  Zd.  He  did  not  keep  said  books 
securely  locked  in  a  fireproof  safe  at  night 
and  at  other  times,  as  therein  provided;  3d. 
He  failed  to  produce  said  books  for  the  in- 
spection of  the  defendant  after  said  alleged 
loss,  wherefore  said  policy  became  and  was 
null  and  void.  And  the  defendant  says  by 
reason  of  the  failure  and  refusal  of  said 
plaintiff  to  comply  with  the  said  covenant 
and  warranty  in  the  said  particulars,  the 
said  plaintiff  is  not  entitled  to  recover  in 
this  action,  nor  to  have  and  maintain  this 
action  against  the  defendant." 

Tbe  principal  question  arising  on  this 
writ  of  error  is  whether  the  above  sections 
of  the  Alabama  Code  are  consistent  with  the 
Constitution  of  the  United  States.  Tho 
eontentloB  Is  that  the  provision  blowing 
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th«  iniured  or  beneficiary  in  a  named  con- 
tingency to  recover,  in  addition  to  the 
actual  lou  or  damnge  iuffered  by  him,  25 
per  cent  of  the  amount  of  loas  or  damage  ao 
suffered, — any  etipulatiaa  in  the  contract 
of  insurance  to  the  contrary  aotwithatand- 
ing, — deprives  the  company  of  its  property 
without  due  proceae  of  !aw,  and  also  denies 
to  it  the  equal  protection  of  the  laws;  thus, 
it  is  contended,  violating  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
Btatea. 

In  our  opinion  the  statute  a  not  liable 
to  objection  on  constitutional  grounds. 
The  state — as  we  may  infer  from  the  words 
of  the  statute  alone — regarded  the  fixing  of 
H  iDBurance  ratee  by  self-constituted  tariff 
I  associations  or 'combinations  as  an  evil 
against  which  the  public  should  be  guarded 
by  such  legislation  as  the  state  was  compe- 
tent to  enact  This  question  was  before  the 
supreme  court  of  Alabama,  and  the  statute 
was  there  assailed  as  violating  both  the 
state  and  Federal  Constitutions.  That 
court  held  that  the  object  of  the  legislature 
of  Alabama  was  to  prevent  monopoly  and  to 
encourage  competition  in  the  matter  of  in- 
•urance  rates,  and  that  the  statute  was  a 
legitimate  exercise  to  that  end  of  the  police 
power  of  the  state,  not  inconsistent  with 
either  the  state  or  Federal  Constitution. 
Constitutional  Ins.  Co.  v,  Parkes,  142  Ala. 
fiSO,  658,  659,  39  So.  204.  The  same  view 
of  the  statute  was  taken  by  the  state  court 
In  subsequent  esses.  Fireman's  Fund  Ins. 
Co.  V.  Hellner,  159  Ala.  447,  49  So.  297,  17 
A.  &  E.  Ann.  Cas.  7B3;  *tna  F.  Ins.  Co. 
T,  Kennedy,  161  Ala.  BOO,  50  So.  73.  We 
concur  entirely  in  the  opinion  expressed  by 
the  state  court,  that  the  statute  does  not 
infringe  the  Federal  Constitution,  nor 
prive  the  insurance  company  of  any  right 
granted  or  secured  by  that  instrument.  The 
business  of  lire  insurance  is,  as  everyone 
knows,  of  an  e:xtensive  and  peculiar  char- 
acter, and  its  management  concerns  a  very 
large  number  of  people,  particularly  those 
who  own  property  and  desire  to  protect 
themselves  by  insurance.  We  can  well 
understand  that  fire  insurance  companies, 
acting  together,  may  have  owners  of  prop- 
erty practically  at  their  mercy  in  the  mat- 
ter of  rates,  and  may  have  it  in  their  power 
to  deprive  the  public  generally  of  the  ad- 
vantages flowing  from  competition  between 
rival  organisations  engaged  in  the  busii 
of  flre  insurance.  In  order  to  meet  the  e 
of  such  combinations  or  associations,  the 
state  is  competent  to  adopt  appropriati 
regulations  that  will  tend  to  substitute 
competition  in  the  place  of  combination  or 
monopoly.  Carroll  v.  Greenwich  Ins.  Co. 
190  U.  S.  401,  411,  50  L.  ed.  246,  250,  26 
Bup.  Ct.  Rep.  t>6.     Regulations    having   a 


real,  substantial  relation  to  that  and,  and 
which  are  not  essentially  arbitrary,  cannot 
properly  be  characterized  as  a  deprivation  t- 
of   property  without  due   process    of    law.  Jj 
They    are   enacted* under   the   power   with" 

hich  the  states  have  never  parted,  uf 
iring  for  the  common  good  within  the 
mita  of  constitutional  authority.  Insur- 
nce  companies,  indeed,  all  corporations,  as- 
:>ciationB,  and  iudiTiduals,  within  the 
jurisdiction  of  a  state,  are  subject  to  such 
r^ulations,  in  respect  of  their  relativ* 
rights  and  duties,  as  the  state  may,  in  th* 
:ise  of  its  polics  power,  and  in  harmony 
with  its  own  and  the  Federal  Constitution, 
prescribe  for  the  public  convenience  and  the 
general  good.  Jacobaon  v.  Uassnchuaetts, 
107  U.  S.  11,  27,  31.  4S  L.  ed.  943,  651,  20 
Sup.  Ct.  Bep.  358,  3  A.  4  E.  Ann.  Cat.  706; 
Lake  Shore  &  U.  S.  R.  Co.  v.  Ohio,  173  U. 
&  28B,  207,  43  L.  ed.  702,  700,  IB  Sup.  Ct 
Bep.  460 ;  House  v.  Mayea,  219  U.  S.  270, 
60  L.  ed.  — .N.  Sap.  Ct  Hep.  234. 

Uuch  stress  is  placed  by  the  inauranott 
company  on  that  clause  of  the  statute  al- 
lowing the  insured  to  recover,  in  addition 
to  the  actual  loss  or  damage  suffered, 
26  per  cent  of  the  amount  of  auch 
loss  or  damage,  if  the  company,  be- 
fore or  at  the  time  of  trial,  belonged 
to  or  was  connected  with  a  tariff  association 
that  fixed  rates,  We  do  not  think  that  this 
provision  is  in  excess  of  the  power  of  the 
state.  As  a  means  to  effect  the  object  id 
the  statute, — the  discouragement  of  mo- 
nopoly or  combination,  and  the  encourage- 
ment of  competition  in  the  matter  of  in- 
surance rates, — the  state  adopted  the  regu- 
lations here  in  question.  It  waa  for  the 
state,  keeping  within  the  limits  of  its  oonsU- 
tutionat  powers,  to  say  what  particular 
means  it  would  prescribe  for  the  protection 
of  the  public  in  such  matters.  The  court 
certainly  cannot  say  that  the  means  here 
adopted  are  not,  in  any  real  or  substantial 
sense,  germane  to  the  end  sought  to  be  at- 
tained by  the  statute.  Those  mesne  may 
not  be  the  best  that  could  have  been  de- 
vised, but  the  court  cannot,  for  any  such 
reason,  declare  them  illegal  or  beyond  the 
power  of  the  state  to  establish.  So  far  as 
the  Federal  Constitution  is  concerned,  the 
state  coutd  forbid,  under  penalty,  combi- 
nations to  be  formed  within  its  limits,  1^ 
persons,  associations,  or  corporations  en- 
gaged in  the  business  of  insurance,  for  the 
purpose  of  fixing  rates.  But  it  is  not  bound  •* 
to  go  to  that  extent  in  its* legislation.  It? 
may,  in  its  discretion,  go  only  so  far  as  to 
impose  upon  associations  or  corporations 
acting  together  in  fixing  rates,  a  liability  to 
pay  to  tlie  insured,  as  part  of  the  recovery, 
a  certain  per  cent  lieyonil  tlie  Rctuul  loss 
or   damage    suffered,   if,   before   or   at  the 
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tima  of  iuit  on  tha  contract  of 
it  is  made  to  appew  that  tha  company  or 
eorporatioii  nwd  is  part  of  or  connected 
witii  a  tariff  rata  association.  Such  a  pro- 
TiaioD  manifeatly  tends  to  dlsconrage 
moDopolf  or  combination  and  to  encourage 
competition  In  a  businew  in  the  conduct  of 
which  the  general  public  is  largely  inter- 
aated. 

Equally  without  basis  on  which  to  rest 
Is  the  contention  that  the  etatute  violates 
the  clause  of  the  14th  Amendment,  forbid- 
ding a  state  to  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."  We  will  assume,  for  the  purposes 
of  this  case,  that  this  company  is  within 
the  Jurisdiction  of  the  Federal  court,  so  as 
to  entitle  it  to  claim  the  benefit  of  that  pro- 
vieion  of  the  14th  Amendment.  Blake  v. 
McClung,  172  U.  S.  230.  260,  43  L.  ed.  432, 
440,  19  Sup.  Ct.  Rep.  166.  We  are  yet 
clearly  of  the  opinion  that  the  statute  does 
not,  within  the  meaning  of  the  Conatitution, 
deny  the  insurance  company  the  equal  pro- 
tection of  the  laws.  The  statute  applies 
only  to  associations  or  corporations  that 
tmite  in  fixing  the  rates  of  insurance  to  be 
charged  by  each  constituent  member  of  the 
eombination.  Looking  at  the  evil  to  be 
muedied,  that  nas  such  a  classiflcatioa 
aa  the  state  could  legally  make.  It  is 
neither  unreasonable  cor  arbitrary  within 
ttw  rule  that  a  classification  must  rest  upon 
some  difference  indicating  "a  reasonable 
and  just  relation  to  the  act  in  respect  of 
which  the  classification  is  proposed."  The 
legislature  naturally  directed  its  enactment 
against  insurance  companies  or  corpora- 
tions which,  before  or  at  the  time  of  trial, 
vere  found  to  be  members  of  an  insurance 
tariff  association  that  fixed  rates.  No 
s  principle  or  classification  requy-ed  it  to  in- 
n  elude  insurance  associations  that  were  free 
*  to  act,  in'the  matter  of  rates,  upon  the 
merits  of  each  application  for  insurance,  un- 
affected by  any  agreement  or  arrangement 
with  other  companiea.  All  insurance  oom- 
paniea,  penons,  or  corporations  engaged  in 
the  business  of  insurance,  as  agent  or  other- 
wise, with  associations,  persons,  or  corpo- 
rations which  acted  together  in  fixing  ratea, 
are  placed  by  the  statute  upon  an  equality 
In  every  respect,  and  therefore  it  cannot 
rightfully  be  contended  that  the  plaintiff 
in  error  is  denied  the  equal  protection  of 
the  laws.  Whatever  "liberty  of  contract" 
they  had  must  have  been  exercised  in  subor- 
dination to  any  TaKd  regulations  the  state 
praaoribsd  for  the  conduct  of  their  business. 


Statutes  that  apply  equally  to  all  of  the 
same  class  and  under  tike  conditions  cannot 
be  held  to  deny  tlie  equal  protecUon  of  the 
laws;  for,  as  t)iis  court  has  adjudged,  "the 
equal  protection  of  the  laws  is  a  pledge  of 
the  protection  of  equal  laws"  to  alt  under 
like  circumstances.  Yick  Wo  v.  Hopkins, 
:i8  U.  S.  3Se,  367,  30  L.  ed.  220,  221,  6 
Sup.  Ct,  Rep.  1064;  Barbier  v,  Connolly,  113 
U.  S.  27,  28  L.  ed.  023,  6  Sup.  Ct  Rep.  357; 
Soon  Hing  v.  Crowley,  113  U.  S.  703.  28 
L.  ed.  114S,  6  Sup.  Ct  Rep.  730. 

One  of  the  assignments  of  error  for  this 
court,  the  ninth,  is  that  the  circuit  court 
erred  in  sustaining  the  plaiutilTa  demurrer 
to  the  plea  numbered  two,  in  which  refer- 
ence was  made  to  the  above  proTisions,  al> 
leged  to  be  embodied  in  the  policy,  and 
which  make  it  the  duty  of  the  assured  at 
stated  times  to  take  an  inventory  of  stock  on 
hand,  and  keep  a  set  of  hooka,  to  be  securely 
locked  in  a  fireproof  safe  at  night  To 
that  plea  the  plaintiff  demurred  upon  theaa 
separate  grounda:  1.  It  did  not  appear 
that  the  plaintiff  was  bound  by  the  provi- 
sion of  the  policy  referred  to  In  the  plea. 
2.  The  property  insured  was  of  such  a  char- 
acter that  the  policy  set  up  in  the  plea  waa 
not  applicable  thereto.  3.  It  did  not  ap- 
pear that  the  property  insured  was  of  snel) 
a  character  that  the  provision  of  tha  polieji 
as  set  up  in  the  plea,  was  applicable  there- 
to. 4.  It  was  not  made  to  appear  by  the 
pica  that  there  was  any  purchase,  sales, . 
and  shipment  or  other  business  transacted  n 
from  the  time  the*poticy  was  issued  until  * 
the  time  of  the  loss  which  affected  or  re- 
lated to  the  property  insured.  The  d»- 
murrer  was  sustained,  but  no  exception  ap- 
pears to  have  been  taken  to  this  action  of 
the  courts.  The  defendant  did  not  stand 
upon  his  plea,  and  went  to  trial  upon  tha 
merits  of  the  case,  without  objection,  and 
introduced  evidence  upon  other  issues  in  the 
case,  but  at  the  trial  no  evidence  was  offered 
or  introduced  on  either  side  relating  to  the 
matters  set  out  in  the  second  plea.  Under 
these  circumstances,  we  are  not  required 
to  consider  the  questions  raised  by  that 
plea.  On  this  record  we  may  fairly  as- 
sume that  the  defendant  st  the  trial  waived 
or  abandoned  the  issues  raised  by  the  plea. 
Garrard  v.  Reynolds,  4  How.  123,  126,  11  U 
ed.  003,  005 ;  Weed  r.  Crane,  164  U.  S.  670, 
and  19  L.  ed.  712,  14  Sup.  Ct  Rep.  1215. 
lii'-tricting  this  decision  to  the  points 
hereinbefore  discussed,  the  judgment  must 
be  affirmed. 
I     Judgment  affirmed. 
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DAVID  HUBEKAT  and  J.  Henry  Dltk,  on 

Tbdr  Own  BebnU,  eto^  Appta., 
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UNTTBD  STATES.     (No.  330.) 

WILLIAM  BROWN  uid  Levi  B.  OrltU,  on 
Thdr  Own  Behalf,  uid  on  Behalf  of  All 
Other  Cherokee  Citizene  HaTuig  Like  In- 
terest Id  the  Fropertj  Allotted  under 
the  Act  of  July  1.  1902,  Appta., 


UNITED  STATES.     (No.  1 


11.) 


COUBTB  (I  2S7*)— FlDKBU,  SDFBEiaE  COTffT 
—  JUBISDICnOlT  —  n w  J  T.-m  A  nn.nT  BT 
OOItQUSB. 

1.  CoDgTMi  could  not,  u  wu  attemptad 
by  the  act  of  March  1,  1907  (34  Stat,  at 
iZ  lOlB,  ehap.  228S),  confer  juriadiction 
upon  the  court  of  claimi,  and,  by  appeal, 
opoa  the  Federal  Supreme  Court,  ol  suite 
againit  the  United  Statei,  to  be  brought  by 
certain  named  Cherokee  Indiani,  for  them- 
aelvea  and  all  others  aimilarlj  utuBted,  to 
determine  the  validity  of  acts  of  Congresi 

eawed  alnce  the  act  of  July  1,  1S02  (32 
tat  at  L.  Tie,  chap.  1376),  eo  far  aa  auch 
aote  purport  to  Inerease  or  extend  ttie  re- 
vtrictiona  upon  alienation,  encumbrance,  or 
the  right  to  leaae  the  allotmente  of  landaof 
CheroKee  eitizena,  or  to  inerease  the  num- 
ber of  peraona  entitled  to  share  in  the  flnal 
dlatribution  of  the  Cherokee  Ian  da  and 
funds,  since  this  is  nothing  more  than  an 
attempt  to  provide  for  a  final  judicial  de- 
termination in  the  Supreme  Court  of  the 
eonatitutional  validity  of  congressional  leg- 
islation, without  a  "ease"  or  "controversy" 
to  which,  under  the  Federal  Constitution, 
the  Judicial  power  alone  extends, 
rila.  Note. — For  other  oases.  •••  courts,  Cent. 


Conn  (i  3DT*>— Fedebai.  SupBBira  Oodbt 

—  JCBlBDIdlOK  —  Ul(U.TEBaBQJTT     BT 

Oonouos, 

£.  The  pendent^  in  the  courts  of  the  Dis- 
trict of  Columbia  of  auits  to  enjoin  the 
Secretary  of  the  Interior  from  carrying 
into  effect  certain  congrcBsiona]  legislation 
when  Congress  attempted,  by  the  act  of 
March  1,  1B07,  to  confer  jurisdiction  upon 
the  court  of  claims,  and,  by  appeal,  upon 
the  Federal  Supreme  Court,  of  suite  r^'ainst 
the  United  Stntes,  to  be  brought  by  the 
petitionera  in  the  then  pending  litigation, 
to  determine  the  validity  of  such  legialation, 
doea  not  remove  the  objection  that  action 
not  judicial  in  its  nature  within  the  mean- 
ing of  the  Federal  Constitution  was  there- 
by remiired  of  the  Supreme  (^nrt. 

IBd.  note.— For  otber  cMea,  ses  Courts,  Oest 
vut-  i  m:  Dsc.  Dia- 1  st.*) 
Btatuteb  (8  C4*)— Ihvaud  m  Past. 

3.  The  invalidity,  so  far  as  the  Federal 
Supreme  Court  is  concerned,  ae  requiring 
nonjudicial  action,  of  the  provisions  of  the 
act  of  March  1,  1907,  attempting  to  confer 

Juriadiction  upon  the  court  at  claims,  and, 
y  appeal,  upon  the  Supreme  Court,  of 
auits  against  the  United  Stntea,  to  be 
brought  by  certain  named  Clieroltee  In- 
dians, for  themselves  and   all  othera  simi- 


larly altuated,  to  determine  the  validity  of 
Congressional  legislation  subsequent  to 
the  aet  of  July  1,  1002,  in  so  far  aa 
sneh  l^slation  purport*  to  increase  or 
extend  the  restrictions  upon  alienation, 
encumbrance,  or  the  right  to  lease  the 
allotments  of  lands  of  Cherokee  eiti- 
sena,  or  to  increaae  the  number  of  persona 
entitled  to  share  in  the  flnal  distribution 
of  the  Cherokee  lands  and  funds,  defeats 
the  jurisdiction  of  the  court  of  olaima  aa 
well,  since  an  intention  cannot  be  impated 
to  Congress  to  confer  jurisdiction  on  that 
court  separately  eouaidered. 

Kd.  Nots.— For  otber  cues,  ua  Statutes.  Cent. 
H  U-M;  Dee.  Dlr  I  «.*) 

INoa.  330,  331.] 

Argued  November  30  and  December  1  and 
e,  1010.     Decided  January  £3,  ISll. 

APPEALS  from  the  Court  of  Claims  f» 
review  decrees  dismissing  petitions  In 
suits  by  Cherokee  Indiana  against  the  Unit* 
•d  States,  brought  solely  to  determine  the 
validity  of  certain  congressional  legislation. 
Beversed  and  remanded,  with  directions  to 
dismiss  for  want  of  jurisdiction. 

Bee  same  ease  below.  No.  330,  44  Ct  CL 
137;  No.  331,  44  Ct.  CI.  283. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Dnnlel  B.  Henderson,  Joba  J> 
Hempblll,  William  H.  Robeson,  and 
Frank  J.  Boudinot  for  appellants. 

Measrs.  Wade  H.  Ellis  and  Henry  K. 
Colton  for  appellees. 

Mr.  William  W.  HastliiEa  for  ttiB  Chero- 
kee Nation. 

Messrs.  8.  T.  Bledaoe  and  Evans  Browno 
as  amioi  ouria. 

Mr.  Charles  West,  in  behalf  of  the  state 
of  Oklahoma.  g^ 

*  Mr.  Justice  Day  delivered  tlie  opinion  of  • 
the  court:    ' 

These  cases  arise  under  an  act  of  Con- 
gress undertaking  to  confer  jurisdiction  upon 
the  court  of  claims,  and  upon  this  court,  on 
appeal,  to  determine  the  validity  of  certain 
acts  of  Congress  hereinafter  referred  to. 

Case  No.  330  was  brought  by  David 
Mnakrat  and  J.  Henry  Dick,  in  their  own 
behalf,  and  in  behalf  of  others  in  a  like 
situation,  to  determine  the  constitutional 
validity  of  the  act  of  Congress  of  April  2S, 
IBOe  (34  Stat,  at  L  137,  chap.  ISTS),  as 
amended  by  the  act  of  June  21,  1S06  (34 
Stat,  at  L.  325,  et  acq.,  chap.  S504),  and  to 
have  the  same  declared  invalid  in  ao  far  aa 
the  same  undertook  to  increase  the  number 
of  persona  entitled  to  share  in  the  fnat  dia* 
tritnitian  of  lands  and  funds  of  the  Chero. 
kees  beyond  those  enrolled  on  September  1, 
1 902,  in  accordance  with  tlic  act  of  Congreaa 
passed  July  1.  1902  (33  Stat,  at  1.  716-720, 
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•  TEl,  chap.  1376).  The  BCta*mibB«qneDt  to 
thftt  of  July  I,  1902,  have  the  effect  to 
Increase  the  number  of  persona  entitled 
to  participate  in  the  diviBion  of  the  Chero- 
kee lands  and  funds,  hy  permitting  the 
enrolment  of  children  who  were  minors, 
living  on  March  4,  1306,  irhaae  parents  haj 
theretofore  been  enrolled  ae  members  ot  the 
Cherokee  tribe,  or  had  applications  pending 
for  that  purpaie. 

Case  No.  331  was  brought  b^  Brawn 
■nd  Qritts  on  their  onn  behalf  and  on  be- 
half of  other  Cherokee  cititeas  having  a  like 
interest  in  the  property  allotted  under  the 
aot  of  July  1,  1902  (32  SUt.  at  L.  71R, 
chap.  1375).  Under  this  act,  Brown  and 
Gritta  received  allotments.  The  subtequont 
act  of  March  II,  1904  (33  Stat  at  L.  66, 
ehap.  505,  U.  8.  Com  p.  Stat.  Supp.  1909,  p. 
D3S ) ,  empowered  the  Secretary  of  the  Interior 
to  grant  rights  of  way  for  pipe  lines  over 
lands  allotted  to  Indians  under  certain 
regulations.  Another  act,  that  of  April 
3S,  leOG  (34  Stat,  at  L.  137,  ahap.  1876), 
purported  to  extend  to  a  period  of  twenty- 
five  yeara  the  time  within  which  full-blood- 
ed Indians  of  the  Cherokee,  Choctaw,  Chlck- 
aaaw.  Creek,  and  Seminole  tribes  were  for- 
bidden to  alienate,  sell,  dispose  of,  or  en- 
enmber  certain  of  their  lands. 

The  object  of  the  petition  of  Brown  and 
Qritta  was  to  have  the  subsequent  legisli^ 
tfam  of  1904  and  1906  declared  to  be  un- 
constitutional and  void,  and  to  have  the 
knda  allotted  to  them  under  the  orlgina] 
aot  of  July  1,  1902,  adjudged  to  be  theirs 
free  from  restraints  upon  the  right*  to 
aell  and  convey  the  same.  From  this  atate- 
ment  it  is  apparent  that  the  purpose  of  the 
proceedings  instituted  in  the  court  of  clainu, 
and  now  appealed  to  this  court.  Is  to  re- 
strain the  enforcement  of  such  legislation 
subsequent  to  the  act  of  July  I,  1902,  upon 
the  ground  that  the  same  is  unoonatitu- 
tional  and  void.  The  oourt  of  claims  sus- 
t^ned  the  validity  of  the  acta  and  dla- 
miMed  the  petitions.  44  Ct.  a.  137,  283. 
Q  These  proceedings  were  begun  under  the 
U  nipposed  authority  of  an  act  of  Congress 
■  pasaed  March  1,  1607  (a  part'of  the  In- 
dian appropriation  bill),  34  Stat  at  L. 
1015,  1028,  chap.  S38B.  As  that  legiaUtion 
li  Important  in  thia  connection,  so  much 
of  the  act  as  authorl»d  the  beginning  of 
these  suits  is  here  inserted  in  full: 

"That  William  Brown  and  Levi  B.  Gritts, 
on  their  own  behalf  and  on  behalf  of  all 
other  Cherokee  citizens,  having  like  inter- 
est* in  the  property  allotted  under  the 
■et  of  July  first,  nineteen  hundred  and  two, 
entitled,  'An  Act  to  Provide  for  the  Allot- 
ment of  Lands  of  the  Cherokee  Nation, 
for  the  Disposition  of  Town  Sites  Therein, 
and  foi  Other  Purposes,'  and  David  Mnak- 


rat  and  J.  Henry  Diok,  on  th^  own  behalf 
and  on  behalf  of  all  Cherokee  eitliwia  en* 
rolled  aa  such  (or  allotment  as  of  Septem- 
ber first,  nineteen  hundred  and  two,  be,  and 
they  are  hereby,  authorized  and  empowered 
to  institute  their  suits  in  the  oourt  of  claims 
to  determine  the  validity  of  any  acts  ot 
Congress  passed  since  the  aald  act  of  July 
first,  nineteen  hundred  and  two,  in  so  far 
as  said  acts,  or  any  of  them,  attempt  to 
increaae  or  extend  the  restrictions  upon 
alienation,  encumbrance,  or  the  right  to 
leaae  the  allotment*  of  land*  of  Cherake* 
citiiens,  or  to  increase  the  number  of  pei^ 
sons  entitled  to  share  In  the  final  dlstribn- 
tion  of  lands  and  funds  of  the  Cherokees 
beyond  those  enrolled  for  allotment  as  of 
September  first,  nineteen  hundred  and  two, 
and  provided  for  in  the  said  act  ot  July 
first,  nineteen  hundred  and  two. 

"And  Jurisdiction  is  hereby  conferred  upon 
the  court  of  claims,  with  the  rif^t  of  ap- 
peal, by  either  party,  to  the  Supreme  Oonrt 
of  the  United  States,  to  hear,  deterrnine^ 
and  adjudicate  each  of  said  aulta. 

"The  suits  brou^t  hereunder  shall  bs 
brought  on  or  before  September  first,  nine- 
teen hundred  and  seven,  against  the  United 
States  aa  a  party  defendant,  and,  for  tlie 
speedy  disposition  of  the  questions  involved, 
preference  shall  be  given  to  the  same  bj 
aaid  coorta,  and  by  the  Attorney  Qenend, 
who  l3  hereby  diarged  with  the  defense  of  h 
said  suits.  JJ 

*  "Upon  the  rendition  of  final  Judgment  by  * 
the  oourt  of  claims  or  the  Supreme  Court 
of  the  United  States,  denying  the  validly 
of  any  portion  of  the  said  acta  authoriced 
to  be  brought  into  question,  in  either  or 
both  of  said  cases,  the  court  of  claima  shall 
determine  the  amount  to  be  paid  the  attor- 
neys employed  by  the  above-named  par- 
ties in  the  prosecution  thereof  for  serviees 
and  expenses,  and  shall  render  judgment 
therefor,  which  shall  be  paid  out  of  the 
funds  in  the  United  SUtes  Treasury  be- 
longing to  the  beneficiaries,  under  the  siUd 
act  of  July  first,  nineteen  hundred  and 
two," 

This  act  Is  the  authority  fix  the  main- 
tenance of  these  two  suits. 

llie  first  question  in  these  eases,  as  in 
others,  involves  the  Jurisdiction  of  this 
oourt  to  entertain  the  proceeding,  and  thai 
depends  upon  whether  the  Jurisdiction  con- 
ferred is  within  the  power  of  Congress 
having  in  view  the  limitations  of  the  Judi- 
cial power,  aa  established  by  the  Conatitn- 
tion  of  the  United  States. 

Section  1  of  article  8  of  the  Constitution 
provides : 

"The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and 
in    such   inferior   courts   as   the   Congress 


oofGooglc 


SI  8UPBEME  COOBT  REPORTER. 


Oci.  Tm^ 


Bftj,  from  time  to  time,  ordftln  and  «at&b- 
liBh." 

Section  3  of  the  Mm«  article  provide*: 

"The  judicial  power  shall  extend  to  ail 
eaiBH,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made, 
nnder  their  authority;  to  all  eases  affecting 
fttDbassadors,  other  public  ministers,  and 
oonsuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which 
the  United  States  shall  be  a  party;  to  con- 
troTersies  between  two  or  more  states; 
between  a  state  and  citizens  of  another 
■tate;  between  citiiena  of  different  states; 
between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states,  and 
between  a  state,  or  the  citizens  thereof, 
la  and  foreign  states,  citizens,  or  subjects." 
P  'It  will  serve  to  elucidate  the  nature  and 
extent  of  the  judicial  power  thus  oonferred 
by  tbe  Constitution  to  note  certain  in- 
stances in  which  this  court  has  had  occasion 
to  examine  and  define  the  same.  As  early 
as  1792  an  act  of  Congress  {I  8Ut.  at  h. 
248,  chap.  11),  waa  brought  to  the  attention 
of  this  court,  which  undertook  to  provide 
for  the  settlement  of  claims  of  widows  and 
orphans,  barred  by  the  limitationa  there- 
tofore established  regulating  claims  to  in- 
Talid  pensions.  The  set  was  not  construed 
by  this  court,  but  came  under  consideration 
before  the  then  chief  justice  and  another 
justice  of  this  court  and  the  district  judge, 
and  their  conclusions  are  given  In  the  mar- 
gin of  the  report  of  Haybum's  Case,  2 
Dall.  409,  1  L.  ed.  436.  The  act  undertook 
to  devolve  upon  the  circuit  court  of  the 
United  States  the  duty  of  examining  proofs, 
of  determining  what  amount  of  the  monthly 
pay  nould  be  equivalent  to  the  disability 
ascertained,  and  to  certify  the  same  to  tbe 
Secretary  of  War,  who  was  to  place  the 
names  of  the  applicants  on  the  pension 
list  of  tbe  United  States  in  conformity 
thereto,  unless  he  had  cause  to  suspect  im- 
position or  mistake,  in  which  event  he 
might  withhold  the  name  of  the  applicant 
and  report  the  same  to  Congress. 

In  the  note  to  the  report  of  the  case  in 
2  Dalt.  it  appeared  that  Chief  Justice  Jay, 
Mr.  Justice  Cushing,  and  District  Judge 
Duane  unanimously  agreed: 

"That  by  the  Constitution  of  the  United 
States,  the  government  thereof  is  divided 
Into  three  distinct  and  independent  branches, 
and  that  it  is  the  duty  of  each  to  abstain 
from,  and  to  oppose,  encroachments  on 
either. 

"That  neither  the  legislative  nor  the 
executive  branches  can  constitutionally  as- 
sign to  the  judicial  any  duties  bnt  such 
as  are  properly  judicial,  and  to  be  performed 
in  a  judicial   manner. 


"That  the  duties  assigned  to  tha  dndtt 
eonrts  hj  this  act  are  not  of  that  descrip- 
tion, and  that  the  act  itself  does  not  appear 
to  contemplate  tbem  as  aucb ;  inasmu<^  as  S 
•it  subjects  the  decision*  of  these  eourts,  ? 
made  pursuant  to  those  duties,  first  to  tba 
consideration  and  suspension  of  the  Secre* 
tary  at  War,  and  tben  to  tbe  revision  of 
the  legislature;  whereas  by  the  Constitu- 
tion, neither  the  Secretary  at  War,  nor  any 
other  executive  officer,  nor  even  the  legis- 
lature, are  authorised  to  sit  as  a  court  of 
errors  on  the  judicial  acts  or  opinions  of 
this  court." 

A  further  history  of  the  case — and  of 
another  brought  under  the  same  act,  bnt 
unreported — will  be  found  in  United  States 
V.  Ferreira,  13  Eow.  40,  14  L.  ed.  42,  in 
wbich  the  opinion  of  the  court  was  bf 
the  chief  justice,  and  the  note  by  him  on 
page  52  was  inserted  by  order  of  the  oourt. 
Concluding  that  note,  it  was  said: 

"In  the  early  days  of  the  government,  tba 
right  of  Congress  to  give  original  jurisdie- 
tion  to  the  Supreme  Court,  in  cases  not 
enumerated  in  the  Constitution,  was  main- 
tained by  many  jurists,  and  seems  to  have 
been  entertained  by  tha  learned  judges 
who  decided  Todd's  Case.  But  discussion 
and  more  mature  examination  has  settled 
tbe  question  otherwise;  and  it  has  long 
been  tbe  established  doctrine,  and  we  Iw- 
lieve  now  assented  to  by  all  who  have  ex- 
amined tbe  subject,  that  the  original  juris- 
diction of  this  court  is  confined  to  the  cases 
spedfled  in  the  Constitution,  and  that  Coa- 
grese  cannot  enlarge  it.  In  all  other  cases 
its  power  must  be  appellate." 

In  the  Ferreira  Case  thia  court  determlnad 
the  effect  of  proceedings  under  an  act  of 
Congress,  authorising  the  district  judge  of 
the  United  States  for  the  northern  district 
of  Florida  to  receive  and  adjudicate  claims 
for  losses  for  which  this  government  was 
responaible  under  the  treaty  of  1S19  be- 
tween the  United  States  and  Spain  [S 
Stat,  at  L.  252] ;  decisions  in  favor  of  claim- 
ants, together  with  evidence  given  In  con- 
nection therewith,  to  be  reported  to  the 
Secretary  of  the  Treasury,  who,  being  satis- 
fied that  the  same  were  just  and  equitabla 
and  within  the  treaty,  was  to  pay  the  ^ 
amount  thereof.  It  was  held  that  an  award  >> 
of  th«*dLBtrlct  judge  under  that  act  waa  not  • 
the  judgment  of  a  court,  and  did  not  afford 
a  basis  of  appeal  to  this  court. 

In  1T93,  by  direction  of  the  President, 
Secretary  of  State  Jefferson  addressed  to 
the  justices  of  the  Supreme  Court  a  com- 
munication soliciting  their  views  upon  tha 
question  whether  their  advice  to  the  Execu- 
tive would  be  available  in  the  solution  of 
important  questions  of  the  oonstruction  ot 
treaties,  laws  of  nations  and  laws  of  th» 
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butd,  wUd  Oa  Saeretuy  Mid  were  often 
praMnted  under  dreanwUncM  which  "do 
ttot  giv«  a  cognixanca  of  tkam  to  the  tribu- 
nalt  of  tin  oountry."  Titt  kniwar  to  tJie 
qiieation  was  postponed  until  the  aubie- 
quent  ritting  of  the  Supreme  Court,  when 
Chief  Justice  Jblj  and  his  BJiBoeiatea  an- 
EweTed  t«  President  Washington  that,  in 
consideration  of  the  lines  of  separation 
drawn  b7  the  Constitution  between  the 
three  departments  of  govemment,  and  be- 
ing judges  of  a  court  of  last  resort,  afforded 
•troDg  arguments  against  the  propriety  of 
extra judieally  deciding  the  questions  al- 
luded to,  and  expressing  the  Tiew  that  the 
power  given  bj  the  Constitution  to  the 
President,  of  calling  on  heads  of  depart- 
ments for  opinions,  "leenu  to  have  been 
purposely,  as  well  as  expressly,  united  to 
the  executive  departments."  Correspond- 
ence ft  Public  Papers  of  John  Jay,  voL  3, 
p.  486. 

The  aubject  undarwent  a  complete  e>am- 
InatioD  in  the  case  of  Gordon  v.  United 
States,  reported  in  an  appendix  to  117  U. 
8-  697,  in  which  the  oplnlra  of  Mr.  Chief 
Justice  Taney,  prepared  bj  him  and  placed 
hi  the  hands  of  the  clerk,  is  published  in  full. 
It  is  said  to  have  been  his  last  judicial 
utterance,  and  the  whole  subject  of  the 
nature  and  extent  of  the  judicial  power 
conferred  b;r  the  Constitution  Is  treated 
with  great  learning  and  fullness.  In  that 
ease  an  act  of  Congress  was  held  invalid 
which  undertook  to  ooofer  jurisdiction  upon 
the  court  of  claims,  and  thence  by  appeal 
^  to  this  court,  the  judgment,  however,  not 
U  to  be  paid  until  an  appropriation  had  been 
•  estimated  therefor 'by  the  Secretary  of 
the  Treasury;  and,  aa  was  said  by  the 
chief  justice,  the  result  was  that  neitber 
court  could  enforce  its  judgment  by  any 
process,  and  whether  it  was  to  be  paid  or 
not  depended  ou  the  future  action  of  the 
Becretary  of  the  Treasury  and  of  Gon- 
greas.  "The  Supreme  Court,*  says  the 
Chief  Justice,  "does  not  owe  ita  existence 
or  its  powers  to  the  legislative  department 
of  the  government,  It  is  created  by  the 
Constitution,  snd  represents  one  of  the 
three  great  divisions  of  power  in  the  govern- 
ment of  the  United  States,  to  each  of  which 
the  Constitution  has  assigned  its  appro- 
prlata  duties  and  powers,  and  made  each 
IndepcTident  of  the  other  in  performing  its 
appropriate  functions.  The  power  con- 
ferred on  this  court  is  exclusively  judicial, 
and  It  cannot  be  required  or  authorized  to 
•incise  any  other." 

Concluding  his  discussion  of  the  subject, 
the  chief  juetice  said,  after  treating  of  the 
powers  of  the  different  brandies  of  the 
government,  and  laying  emphasis  upon  the 


independence  of  the  Judicial  power  aa  estab- 
lished under  our  Constitution: 

"These  cardinal  principles  of  free  govern- 
ment had  not  only  been  long  established  in 
England,  but  also  in  the  United  States  from 
the  time  of  their  earliest  colonization,  and 
guided  the  American  people  in  framing  and 
adopting  the  present  Constitution.  And  it 
is  the  duty  ol  this  court  to  maintain  it  un- 
impaired as  far  as  it  may  have  the  power. 
And  white  it  executes  firmly  all  the  judicial 
powers  intrusted  to  it,  the  court  will  care- 
fully abstain  from  exercising  any  power 
that  is  not  strictly  judicial  in  its  character, 
and  whieh  Is  not  clearly  confided  to  It  by 
the  Constitution." 

At  the  last  term  of  the  court,  in  the  case 
of  Baltimore  A  0.  R.  Co.  v.  Interststa  Com- 
meroe  Commission,  216  U.  S.  216,  64  L.  ed. 
164,  SO  Sup.  Ot.  Rep.  S6,  this  court  declined 
to  take  jurisdiction  of  a  case  which  under* 
took  to  extend  its  appellate  power  to  the 
consideration  of  a  case  in  which  there  was  ^ 
no  judgment  in  the  court  below.  In  that  " 
case  former  esses  were  reviewed*  by  Hr.  • 
Chief  Justice  Fuller,  who  spoke  for  the 
court,  and  the  requirement  thst  this  court 
adhere  strictly  to  the  jurisdiction,  original 
and  appellate,  conferred  upon  it  by  the 
Constitution,  was  empbaslzed  and  enforced. 
It  Is  therefore  apparent  that  from  its  earli* 
est  history  this  court  has  consistently  de- 
clined to  exercise  any  powers  other  than 
those   which   are   strictly   judicial   in   their 

It  therefore  becomes  necessary  to  inquire 
what  is  meant  by  the  judicial  power  thus 
conferred  by  the  Constitution  upon  this 
court,  and,  with  the  aid  of  appropriate  legis- 
lation, upon  the  inferior  courts  of  the  Unit- 
ed States,  "Judicial  power,"  says  tiir.  Jus- 
tice Miller,  in  his  work  on  the  Constitution, 
"is  the  power  of  a  court  to  decide  and  pro- 
nounce a  judgment  and  carry  it  into  effect 
between  persona  and  parties  who  bring  a 
cose  before  it  for  dedsion."  Miller,  Const. 
S14. 

As  we  have  already  seen,  by  the  express 
terms  of  the  Constitution,  the  exercise  of 
the  judicial  power  is  limited  to  "cases"  and 
"controversies,"  Beyond  this  it  does  not 
extend,  and  unless  it  is  asserted  in  a  case 
or  controversy  within  the  meaning  of  the 
Constitution,  the  power  to  exercise  it  is 
nowhere  conferred. 

What,  then,  does  the  Conetitution  mean 
in  conferring  this  judicial  power  with  the 
right  to  determine  "cases"  and  "controver- 
sies." A  "case"  was  defined  by  Mr.  Chief 
Justice  Marshall  as  early  as  the  leading 
case  of  Marbury  v.  Madison,  1  Cranch,  137, 
2  L.  ed.  60,  to  be  a  suit  instituted  according 
to  the  regular  course  of  judicial  procedure. 
And  what  more,  it  anything,  is  meant  in 
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the  nM  of  tlM  term  "eontrovenjl"  Tlut 
quefltion  was  dealt  with  by  Ifr.  Jostice 
Field,  at  the  drcuit,  Jd  the  eaw  of  Re  Pa- 
dflo  R.  Conmiission,  32  Fed.  241,  255.  Of 
these  temiB  that  learned  jmitice  aafd: 

"The  judicial  article  of  the  Constitution 
mentioni  cases  and  eontravergiei.  The 
M  term  'controveraieB,'  if  diBtingnishable  at 
7  all  from  'eaBca,'  la  to  in  that  it  ia  leM'com- 
prehensiTe  than  the  latter,  and  Inclndei 
only  luita  of  a  civil  nature.  Chiaholm  v. 
Oeoi^a,  2  Dall.  431,  432,  1  L.  ed.  445,  i4S, 
1  Tucker'*  Bl.  Coni.  App.  420,  421.  By 
eaaea  and  eontroTeraiee  are  intended  the 
elaima  of  litigant*  brought  before  the  courts 
for  determination  by  auch  regular  proceed- 
inga  as  are  established  by  law  or  custom 
for  the  protection  or  enforcement  of  rights, 
or  the  prevention,  redreas,  or  punishmcDt  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  Btatea  takes  such  a  form  that 
the  Judicial  power  is  capable  of  acting  upon 
It,  then  it  has  become  a  case.  The  term 
Implies  the  existence  of  present  or  possible 
adverse  parties,  whose  oontentiooa  are  sub- 
mitted to  the  court  for  adjudicatton." 

The  power  being  thus  limited  to  require 
an  application  of  the  judicial  power  to 
oases  and  controrenies,  Is  the  act  which 
undertook  to  anthoriie  the  present  suits 
to  determine  the  constitutional  validity  of 
certain  legislation  within  the  constitutional 
authority  of  the  court!  This  inquiry  in 
the  case  before  us  includes  the  broader  ques- 
tion, When  may  this  court,  in  the  exercise 
of  the  judicial  power,  pass  upon  the  consti- 
tutional validity  of  an  act  of  CongreasT 
That  question  has  been  settled  from  the 
early  history  of  the  court,  the  leading  case 
on  the  subject  being  Marbury  v.  Madison, 

In  that  case  Chief  Justice  Marshall,  who 
apoke  for  the  court,  was  careful  to  point 
out  that  the  right  to  declare  an  act  of  Con- 
gress unconstitutional  could  only  be  exer- 
cised when  a  proper  case  between  opposing 
parties  was  submitted  for  Judicial  determi- 
nation; that  there  was  no  general  veto 
power  in  the  court  upon  the  legislation  of 
Congress;  and  that  the  authority  to  declare 
an  act  unconstitutional  sprang  from  the 
requirement  that  the  court,  in  administering 
the  law  and  pronouncing  judgment  between 
the  parties  to  a  case,  and  choosing  between 
the  requirements  of  the  fundamental  law 
K  established  by  the  people  and  embodied  in 
jl  the  Constitution  and  nn  act  of  the  agents 
•  of  the  people,  acting  under  authority  of 
the  Constitution,  should  enforce  the  Consti- 
tution as  the  supreme  law  of  the  land.  The 
Chief  Justice  demonstrated,  in  a  manner 
which  lvi9  been  regarded  as  settling  the 
question,  that  with  the  choice  thus  given 


Oct.  Taat, 

between  a  eonatltnUonal  requirement  and 
a  oonflicting  atatutory  enactment,  the  plaia 
duty  of  the  court  was  to  follow  and  enforM 
the  Constitution  as  the  supreme  Uw  es- 
tablished by  the  people.  And  the  oourt 
recognized,  in  Harbury  v.  Madison  and'  sub- 
sequent cases,  that  the  exercise  of  this  great 
power  oould  only  be  invoked  in  casee  which 
came  regularly  before  the  courta  for  deter* 
mination,  for,  said  the  chief  justice,  in 
Osbom  V.  Bank  of  United  States,  9  Wheat. 
819,  6  L.  ed.  223,  speaking  of  tha  third 
article  of  the  Constitution,  conferring  ju- 
dicial power: 

"This  clause  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  tha  full  ex- 
tent of  the  Constitution,  laws,  and  treattei 
of  the  United  States,  when  any  qneBtioa 
respecting  them  ahall  assume  such  a  form 
that  the  judicial  power  is  capable  of  acting 
on  it.  That  power  ia  capable  of  acting  only 
when  the  subject  la  submitted  to  it  by  a 
party  who  asserts  bis  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  eaaa, 
and  the  Constitution  declares  that  the  ju- 
dicial power  shall  extend  to  all  eases  aris- 
ing under  the  Constitution,  laws,  and  trea- 
ties of  the  United  States." 

Again,  in  the  ease  of  C<Aen  v.  Virginia, 
6  Wheat.  264,  5  L.  ed.  267,  Chief  Juatioa 
Marshall,  amplifying  and  reasserting  tha 
doctrine  of  Marbnry  v.  Madison,  recognised 
the  limitations  upon  the  right  of  this  court 
to  declare  an  act  of  Congresa  unconstitu- 
tional, and  granting  that  there  might  ba 
instances  of  its  violation  which  eould  not 
be  brought  within  the  jurisdiction  of  the 
courts,  and  referring  to  a  grant  by  a  state 
of  a  patent  of  nobility  aa  a  ease  of  that 
class,  and  conceding  that  the  conrt  would 
have  no  power  to  annul  such  a  grant,  said: 

"This  may  be  very  true;  but  by  no  means 
justifies  the  inference  drawn  from  ft.  Tha  m 
article  does  not  extend  the*judieial  power  ? 
to  every  violation  of  the  Constitution  which 
may  possibly  take  place,  but  to  'a  case  in 
law  or  equity"  in  which  a  right  under  such 
law  is  asserted  in  a  court  of  justice.  If 
the  question  cannot  be  brought  into  a 
court,  then  there  is  no  case  in  law  or  equity, 
and  no  jurisdiction  is  given  by  the  words 
of  the  article.  But  if,  in  any  controversy 
depending  in  a  court,  the  cause  should  de- 
pend on  the  validity  of  such  a  law,  that 
would  be  a  ease  arising  under  the  Consti- 
tution, to  which  the  judid&l  power  of  the 
United  States  would  extend.  The  same  ob- 
servation applies  to  the  other  instanoes 
with  whicb  the  counsel  who  opened  the 
cause  has  illustrated  this  argument.  Al- 
though they  show  that  there  may  be  vio- 
lations of  the  Constitution  of  which  tha 
courts  can  take  no  cognisance,  they  do  not 
show  that  an  interpretation  more  restrietlT* 
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tluui  the  worda  thaitualTea  import  oaght  to 
b«  giren  to  thia  uticle.  Th«f  do  not  ahow 
tbftt  there  cftn  be  'a  owe  In  Uw  or  equity' 
uiaing  under  tha  Coiutitution,  to  which 
the  judiciai  pover  does  not  extend." 

See  iJso,  in  thi*  oouneetioD,  Chicago  ft  0. 
T.  E.  Co.  T.  Wellman,  143  U.  S.  339,  36 
L.  ed.  176,  12  Sup.  Ct.  Rep.  400.  On  page 
S45  «f  the  opinion  in  that  case  the  result  of 
the  prerious  decisions  of  this  court  was 
snmmariied  io  these  apposite  words  by  Mr. 
Justice   Braver,  who  spolce  for  the  court: 

"Whenever,  In  pursuance  of  an  honest 
and  actual  antsgonietic  assertion  of  rights 
by  one  individual  against  another,  there  is 
presented  a  question  involving  the  validity 
of  any  act  of  any  legislature,  state  or  Fed- 
eral, and  the  decision  necessarily  rests  on 
the  competency  of  the  legislature  to  so 
enact,  the  court  must,  in  the  exercise  of  Its 
solemn  duties,  determine  whether  the  act 
be  oonatitutional  or  not;  but  aueh  an  exer- 
cise of  power  is  the  ultimate  and  supreme 
function  of  courts.  It  is  legitimate  only  in 
the  last  resort,  and  as  a  necessity  in  the 
determination  of  real,  earnest,  and  vital 
controversy  between  individuals.  It  never 
S  was  the  thought  that,  by  means  of  a  friend- 
7  ly  suit,  a*party  heaten  in  the  legislature 
eould  transfer  to  the  courts  an  inquiry  as 
to  the  eonatitntionality  of  the  legislative 
act." 

Applying  the  principles  thus  long  settled 
by  the  decisions  of  this  court  to  the  act 
of  Congress  undertalcing  to  confer  juris- 
diction in  thia  ease,  we  find  that  William 
Brown  and  Levi  B.  Gritts,  on  their  own 
behalf  and  on  behalf  of  all  other  Cherokee 
dtizens  having  like  interest  in  the  prop- 
erty allotted  undsr  the  act  of  July  1,  1902, 
and  David  Muskrat  and  J.  Henry  Dick,  for 
themaelTes  and  representatives  of  all  Cber- 
olcee  dtisens  enrolled  as  such  for  allotment 
as  of  September  1,  1902,  are  anthoriced 
and  empowered  to  institute  auita  in  the 
eonrt  of  claims  to  determine  the  validity 
of  acts  of  Congress  passed  since  the  act 
of  July  1.  1902,  in  so  far  as  the  sams  at- 
tempt to  increase  or  extend  the  restrictions 
npon  alienation,  encumbrance,  or  the  right 
to  lease  the  allotments  of  lands  of  Chero- 
kee citizens,  or  to  increase  the  number  of 
persons  entitled  to  share  in  the  final  dis- 
tribution of  lands  and  funds  of  the  Chero- 
kees  beyond  those  enrolled  for  allotment  as 
of  September  1,  1902,  and  provided  for  in 
the  said  act  of  Jnly  1,  1B02. 

The  jurisdiction  was  given  for  that  pur- 
pose drst  to  the  court  of  claims,  and  tlien 
apon  appeal  to  this  court.  That  is,  the 
object  and  purpose  of  the  snit  is  wholly 
comp<'i<'ed  in  the  determination  of  the  con- 
stitutional validity  of  certain  acts  of  Con- 
greaa;    and  furthermore,  in   the  last  para-  ' 


graph  of  the  section,  should  a  Judgment  be 
rendered  in  the  eonrt  of  claims  or  this  court, 
denying  the  constitutional  validity  of  anch 
acts,  then  the  amount  of  oompenaation 
to  be  paid  to  attorneys  employed  for  the 
purpose  of  testing  the  constitutionality  of 
the  law  ia  to  be  paid  out  of  funda  In  tha 
Treasury  of  the  United  States  belonging  to 
the  beueflciaries,  the  act  having  previously 
provided  that  tba  United  States  should  b* 
made  a  party,  and  the  Attorney  Qeneral  ba  ^ 
charged  with  the  defense  of  the  suits.  « 

■  It  ia  therefore  evident  that  there  !•  • 
neither  more  nor  less  in  this  procedure  than 
an  attempt  to  provide  for  a  judicial  deter- 
mination, final  in  this  court,  of  the  con- 
stitutional validity  of  an  act  of  Congress. 
Is  such  a  determination  within  the  judicial 
power  conferred  by  the  Constitution,  as  tha 
same  has  bean  interpreted  and  defined  in 
the  authoritative  decisions  to  which  we 
have  referred  T  We  think  it  is  not.  That 
judicial  power,  as  w«  have  seen,  la  tha 
right  to  determine  actual  controversies  aria- 
ing  between  adverse  litigants,  duly  insti- 
tuted In  oourts  of  proper  jurisdiction.  Tha 
rigbt  to  declare  a  law  unconstitutional 
arisea  becauae  an  act  of  Congress  relied 
upon  by  one  or  the  other  of  such  parties 
in  determining  their  rights  is  in  eonfiiet 
with  the  fundamental  law.  The  aserdaa 
of  this,  the  most  important  and  delicate 
duty  of  this  court.  Is  not  given  to  it  as  a 
body  with  rerisory  power  over  the  action 
of  Congress,  but  because  the  rights  of  tha 
litigants  in  justiciable  controversies  require 
the  court  to  choose  between  the  fundamen- 
tal law  and  a  law  purporting  to  be  enacted 
within  constitutional  authority,  but  in  fact 
beyond  the  power  delegated  to  the  legis- 
lative branch  of  tne  government.  Thia  at- 
tempt to  obtain  a  jndicial  declaration  of 
the  validity  of  the  act  of  Congress  is  not 
presented  in  a  "case"  or  "controversy,"  to 
which,  under  the  Constitution  of  the  United 
States,  tb->  Judicial  power  alone  extends. 
It  li  true  the  United  States  is  made  a  de- 
fendant to  thia  action,  but  It  baa  no  interest 
adverse  to  the  claimants.  The  object  ie  not 
to  aaaert  a  property  right  as  against  the 
government,  or  to  demand  compensation  for 
alleged  wrongs  because  of  action  upon  Its 
part.  The  whole  purpose  of  the  law  is  to 
determine  the  constitutional  validity  of  thia 
class  of  legislation,  In  a  suit  not  arising 
between  parties  concerning  a  property  right 
necessarily  involved  in  the  decision  in  ques- 
tion, but  in  a  proceeding  against  the  gov- 
emment  in  its  sovereign  capacity,  and  con-  gt 
ceming  wliich  the  only  judj^ent  required  J| 
is  to  settle  the  doubtful 'character  of  the  • 
legislation  in  question.  Such  judgment  will 
not  conclude  private  parties,  when  actual, 
litigation  brings  to  the  court  the  qneaUon 
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of  tlw  oonstitutioQality  of  such  legislation 
In  a  legal  Bense  the  judgment  could  not  be 
axeeuted,  and  amounta  in  fact  to  no  more 
than  an  expression  of  opinion  upon  the  va- 
lidity of  the  acta  in  question.  Conllning 
th«  jurisdiction  of  this  court  within  the 
limftatioDB  conferred  by  the  Conatitution, 
which  the  court  has  hitherto  been  careful 
to  observe,  and  nhose  boundaries  it  has 
refused  to  transcend,  we  think  the  Congress, 
in  tht  act  of  March  1,  1907,  exceeded  the 
limitations  of  legislative  authority,  so  far 
as  it  required  of  this  oourt  action  not  ju- 
dicial in  its  nature  within  the  meaning  of 
the  Constitution. 

Nor  can  it  make  any  difference  that  the 
petitioners  had  brought  suits  in  the  supreme 
court  of  the  District  of  Columbia  to  en- 
join th«  Secretary  of  the  Interior  from 
carrying  into  efTect  the  legislation  subse- 
quent to  the  act  of  July  1,  1302,  which  suits 
were  pending  when  the  jui-isdlctiaual  act 
here  involved  was  passed.  The  latter  act 
must  depend  upon  its  own  terms  and  be 
Judged  by  the  authority  which  it  under- 
takes to  confer.  If  such  actions  aa  are  here 
attempted,  to  determine  the  validity  of  leg- 
islation, are  sustained,  the  result  will  be 
that  this  court,  instead  of  beeping  within 
the  limits  of  judicial  power,  and  deciding 
cases  or  controversies  arising  between  op- 
posing parties,  as  the  Constitution  intended 
it  shonld,  will  be  required  to  give  opinions 
In  the  nature  of  advice  concerning  legis- 
lative action, — a  function  never  conferred 
upon  it  by  the  Constitution,  and  against 
the  exercise  of  which  this  court  has  stead- 
ily set  its  face  from  the  beginning. 

The  questions  involved  in  this  proceeding 
u  to  the  validity  of  the  legislation  may 
arise  in  suits  between  individuals,  and  when 
they  do  and  are  properly  brought  before 
this  court  for  consideration  they,  of  course, 
e  must  be  determined  in  the  exercise  of  its 
I  judicial  functions.  For*the  reasons  we  have 
stated,  we  are  constrained  to  hold  that 
these  actions  present  no  justiciable  contro- 
versy within  the  authority  of  the  court, 
acting  within  the  limitations  of  the  Con- 
atitution under  which  it  was  created.  As 
Congress,  in  passing  this  act,  as  a  part  of 
the  plan  involved,  evidently  intended  to 
provide  a  review  of  the  judgment  of  the 
court  of  claims  in  this  court,  as  the  con- 
stitutionality of  important  le^slation  is 
concerned,  we  think  the  act  cannot  be  held 
to  intend  to  confer  jurisdiction  on  that  court 
aeparately  considered.  Connolly  v.  Union 
Bewer  Pipe  Co.  184  U.  S.  540,  565,  46  L. 
ed.  679,  693,  22  Sup.  Ct.  Rep.  431;  Em- 
plovers'  Liabilitv  Cases  (Howard  v.  Illinois 
C.  R.  Co.l  207  il.  S.  463.  52  L.  ed.  297,  28 
Sun.  Ct.  Rep.  141. 

The  judgments  will  be  reversed  and  the 

*FDr  otlur  casM  s«*  same  topic  A  |  innuaB  In 


cases  remanded  to  the  Court  of  Cl^ms,  wltk 
directions  to  dismiss  the  petitions  for  want 
of  jurisdiction. 


(tU  IT.  S.  339.) 

LAWRENCE  E.  SEXTON,  aa  Tnistes  fat 
Bankruptcy  of  Eessler  &  Company,  Ap- 
pta., 

LEOPOLD  LOUIS  DREYFUS,  Louia  L<mU 
Dreyfus,  and  Charles  Lou  la  Dreyfui, 
Composing  the  Firm  of  Louis  Drayfua  ft 
Company.     {No.  662.) 


LLOYDS  BANK,  Ltd.     <No.  fl63.} 

Bakkruptoy  (J  323*)— Skcubed  CsEDrroBa 
-^-AppLicATion  OF  Pbocieds  or  Salb. 

1.  Secured  creditors  of  a  bankrupt,  sell- 
ing their  security  after  the  filing  o{  the 
petition  in  bankruptcy,  and  finding  the 
proceeds  insufficient  to  pay  the  whole 
amount  of  their  claims,  are  not  entitled  to 
apply  such  proceeds  first  to  interest  ac- 
crued since  the  Qling  of  the  petition,  tiiea 
to  the  principal  debt,  and  then  prove  for 
the  balance,  although,  by  the  bankrupt  act 
of  July  1,  1898  (30  Stat,  at  L  S44,  chap. 
641.  U.  8.  Comp.  etat.  J901,  p.  3418), 
S  6Td,  liens  remam  unaffected  by  that  lUt- 
ute,  and  the  value  of  securities  is,  by 
S  G7b,  to  be  determined  by  converting  them 
into  money,  "according  to  the  terras  of  tha 
agreement." 

TEd.  Not*.— Tor  other  easM,  se*  Bsokniptcr, 
Cent  DIK-  H  EOa.  E».  EU;    Deo.  Die  I  in.'f 

Bankruptct  (S  823*)— Sbcdrkd  Csemtorb 
— Appucatioit  or  Ihtkbkbt  awo  Divi- 
DiNDB  AooBumo  on  Skousitt. 

2.  Interest  and  dividends  acomlng  upon 
pledged  securities  after  the  filing  of  a  peti- 
tion in  bankruptcy  against  the  pledgeor 
may  be  first  applied  by  the  pledeees  to  the 
after -accraing  interest  upon  the  debt. 

[Ba.  Note.— For  other  cbb«,  ■»  Banknmtor, 
Cent.  Die.  II  S03.  K6,  GU;    Deo.  Dig.  )  tn.'l 


[Nos.  S62  and  663.] 


APPEALS  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seooud 

Circuit  to  review  decrees  which  affirmed 
decrees  of  the  District  Court  for  the  North- 
ern District  of  New  York,  affirming  orders 
of  the  referee  in  bankruptcy,  permitting 
secured  creditors  to  apply  the  proceeds  of 
the  sals  of  the  securities  first  to  interaat 
accrued  since  the  filing  of  the  petition,  then 
to  the  principal  debt,  and  to  prove  for  the 
balance.    Reversed. 

See  same  case  below,  180  Fed.  07B. 

The  facts  are  stated  in  the  opinion. 
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aieam.  Wallace  Hacfsrl&ne  and 
G(!or^  H.  Gllman  for  appelUnt. 

Mr.  Frederlo  R.  Coudert  for  Dr«;fua 
A  Company. 

Mr.  Rnfns  W.  Bpragne,  Jr.,  for  Llojds 
^  Bank,  Ltd 

•  *Mr.  JnstJM  Holmes  delivered  the  opia- 
ton  of  the  court: 

In  both  of  these  caies,  secured  creditori, 
■elllng  their  aecuritj  some  time  after  the 
filing  of  the  petition  in  bankruptcy,  and 
finding  the  proceeds  not  enough  to  pay  the 
whole  amount  of  their  claims,  were  allowed 
bj  the  referee  to  apply  tlie  proceeds  first  to 
interest  acerned  since  the  filing  of  the  peti- 
tion, then  to  principal,  and  to  prove  for 
the  balance.'  The  referee  certified  the  ques- 
tion whetber  the  creditors  had  a  right  to 
Uie  Interest.  The  district  judge  answered 
the  question  in  the  aHirmative,  giving  the 
matter  a  very  thorough  and  persuasive  dis- 
cussion, and  declining  to  follow  the  English 
rule.  Re  Ke'tsler,  171  Fed.  TBI.  On  ap- 
peal, his  decision  was  sfTirmed  by  a  majority 
of  the  eircuit  court  of  appeals.  180  Fed. 
•7B. 

The  argument  certainly  is  strong.  A  se- 
cured creditor  could  apply  bis  security  to 
interest  Brst  when  the  parties  were  solvent 
(Story  V.  Livingston,  13  Pet.  366,  371,  10 
L  ed.  200,  208),  the  liens  are  not  affected 
by  the  statute,  g  67d  [30  Stat  at  L.  664, 
ehap.  Ml,  U.  S.  Comp.  SUt.  IBOl,  p.  3440J. 
The  law  is  not  intended  to  take  away  any 
|>art  of  the  security  that  a  creditor  may  have, 
as  ft  would  seem  at  first  sight  to  do  if  the 
course  adopted  below  were  not  followed. 
Boms  further  countenance  to  that  course  is 
thought  to  be  found  in  §  67,  which  pro- 
vides that  the  value  of  securities  shall'be 
determined  by  oonverting  them  into  money 
"according  to  the  t«rms  of  the  agreement," 
for  it  is  urged  that,  by  construction,  the 
right  to  apply  them  to  interest  is  as  much 
part  of  the  agreement  as  if  it  had  been 
written  in.  Nevertheless,  it  seems  to  us 
that,  on  the  whole,  the  considerations  on  the 
other  Bids  are  stronger  and  must  prevail. 

For  more  than  a  century  and  a  half  the 
theory  of  the  English  bankrupt  system  has 
been  that  everything  stops  at  a  certain  date. 
Interest  was  not  computed  beyond  the  date 
of  the  commission.  Ex  parte  Bennet,  2  Atk. 
627.  This  rule  was  applied  to  mortgages 
as  well  as  to  unsecured  debts  (Ex  parte 
Warden,  17B7;  Ei  parte  Hercy,  1702,  1 
Cooke,  Bankrupt  Laws,  4th  ed.  181  [1st  ed. 
Apps-] } ;  and  notwithstanding  occasional 
doubts,  it  has  been  so  applied  with  the  pre- 
vailing assent  of  the  English  judges  ever 
•inee  (Ez  parte  Badger,  4  Vee.  Jr.  105;  Ex 
parte  Ramsbottom,  2  Mont,  ft  A.  7S;  Ex 
parte  Penfold,  4  De  0.  ft  6.  2S2j  Ez  parte 
31  S.  C— 17. 


Lubbock,  B  Jur.  N.  8.  BM;  Be  Savin,  L.  B. 
7  Ch.  760,  784  i  Ez  parte  Bath,  L.  E.  22  C\ 
Div.  460,  464;  Quarterraaine's  Case  [1802] 
1  Cb.  630;  Re  Bouacino,  1  Uanson,  60). 
As  appears  from  Cooke,  cupra,  the  rula 
was  laid  down  not  because  of  the  words  of 
the  statute,  but  as  a  fundamental  principle. 
We  take  our  bankruptcy  system  from  Eng- 
land, and  we  naturally  assume  that  the  fun- 
damental principles  upon  which  it  was  ad- 
ministered were  adopted  by  ns  when  we 
copied  the  system,  somewhat  as  the  estab- 
lished construction  of  a  law  goes  with  the 
words  where  they  are  copied  by  anotbei 
state.  No  one  doubts  that  interest  on  un- 
secured debte  stops.  See  §  63  (1).  Shaw- 
nee County  V.  Hurley,  04  C.  C.  A.  362,  169 
Fed.  02,  04. 

The  rule  is  not  unreasonable  when  closely 
considered.  It  simply  flzes  the  moment 
when  the  affairs  of  the  bankrupt  are  sujy- 
posed  to  be  wound  up.  If,  as  in  a  well- 
known  illustration  of  Chief  Justice  Shaw's  ^ 
(Parks  v.  Boston,  IS  Pick.  108,  208),  the  J 
whole  matter  could  be  settled  in  a*day  by  • 
a  pie-powder  court,  the  secured  creditor 
would  tie  called  upon  to  sell  or  have  his 
security  valued  on  the  spot,  would  receive 
a  dividend  upon  that  footing,  would  suffer 
no  injustice,  and  could  not  complain.  U, 
under  %  67  of  the  present  act,  the  value  oil 
the  security  should  be  determined  by  agree- 
ment or  arbitratioD,  the  time  for  fixing  it 
naturally  would  be  the  date  of  the  peti- 
tion. At  that  moment  the  creditors  acquire 
a  right  in  rem  against  the  asseta.  Chemical 
Nat.  Bank  v.  Armstrong,  26  L.R.A.  231,  8  C 
a  A.  165,  16  U.  8.  App.  465,  SQ  Fed.  372. 
378,  370;  Merrill  v.  National  Bank,  173 
U.  S.  131,  140,  43  L.  ed.  640,  643,  10  Sup. 
Ct.  Rep.  360.  When  there  is  delay  in  sell- 
ing because  of  the  hope  of  getting  a  higher 
price,  it  is  more  for  the  advantage  of  the 
secured  creditor  than  of  anyone  else,  as  he 
takes  the  whole  advance,  and  the  others 
only  benefit  by  a  percentage,  which  does 
not  seem  a  good  reason  for  allowing  him 
to  prove  for  interest  by  indirection.  When- 
ever the  creditor  proves,  his  security  may 
be  cut  short.  That  is  the  necessarily  pos- 
sible result  of  bankruptcy.  The  role  under 
discussion  fixes  the  moment  In  sJl  cases  at 
the  date  which  the  petition  is  filed;  but 
beyond  the  fact  of  being  compelled  to  real- 
ize bis  security  and  look  for  a  new  invest- 
ment, there  is  no  other  invasion  of  the  se- 
cured creditor's  contract  righte,  and  that 
invasion  is  the  same  in  kind  whatever  mo- 
ment may  be  fixed. 

It  is  suggested  that  the  right  of  a  creditor 
having  security  for  two  claims,  one  provable 
and  the  other  unprovable,  to  njarahal  his 
security  against  Ue  unprovable  claim  {see 
Hiscock  V.  Varick  Bank,  lOS  U.  S.  28,  37, 
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01  L.  ad.  94B,  B51,  S7  Sup.  Ct  Rep.  681), 
ia  incoiuiatent  with  the  rule  upplied  in  thii 
MBe.  But  that  right  is  not  aSected  bv  tlz- 
ing  A  time  for  winding  up,  and  the  bank- 
ruptcy law  does  not  touch  securities  other- 
wise than  in  this  unavoidahle  particular. 
Tha  provision  in  g  67h  for  converting  se- 
GQtities  into  money  according  to  the  terms 
of  the  agreement  has  no  appreciable  bearing 
on  the  question.  Apart  from  indicating,  in 
«  ftceordance  with  %  6Td,  that  liens  are  not  to 
?  be  affected,  it  would  seem  rather  to'be  in- 
tended to  secure  the  right  of  the  trustees 
and  general  creditors  in  cases  where  the 
■ecuri^  may  be  worth  more  than  the  debt. 
The  view  that  we  adopt  is  well  presented  in 
the  late  Judge  Lowell's  work  on  Bankruptcy, 
I  41Sj  seems  to  have  been  entertained  in 
Coder  v.  Arte,  IS  L.E.A.  (N.S.)  372,  82  C. 
a  A.  Bl,  1S2  Fed.  943.  B50  I  affirmed  with- 


out touching  this  point,  S13  U.  S.  S28,  M 
L.  ed.  772,  29  Sup.  Ct  Eep.  43e,  IS  A.  * 
E.  Ann.  Caa.  1008),  and  is  somewhat  wom- 
tained  by  analogy  in  the  ease  of  insolvent 
banks  (Merrill  v.  National  Bank,  aupra; 
White  V.  Knoi,  111  U.  8.  784,  787,  28  L.  ed. 
603,  B04,  4  Sup.  Ct.  Rep.  686). 

Interest  and  dividend!  accrued  upon  soma 
of  the  securities  after  the  date  of  tha  peti- 
tion. The  English  eases  allow  these  to  be 
applied  to  the  after-accruing  interest  upon 
the  debt.  Ex  parte  Ramsbottom ;  Ez  parte 
Peiifold;  and  Quartermaine'i  Case, — supra. 
There  is  no  more  reason  for  allowing  the 
bankrupt  estate  to  profit  by  the  delay  be- 
jontl  the  day  of  settlement  than  there  is 
tor  letting  the  creditors  do  so.  Therefore 
to  apply  these  subsequent  divldendi,  ate., 
to  subsequent  intereat,  seema  just> 

Decree*  revenad. 
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CHICAOO,  BURLINGTON,  *  QVUHCY 
RAILBOAS  COBfPANT  utd  Chleag*, 
BntlingtOR,  ft  Qulnor  Ballwaj  Oompuiy, 
Plffi.  &i  Err, 

0HABLB8  L.  MoOUIRE. 

CoHSTnnnoAxi.  Law  it  88*) — Fbeidoii  so 
CoHTBACT  —  PoucE  PowsB  —  Railway 
rbi.ikw  Fdhd— Acceptakgi  or  BaNUTTS. 
1.  The  freedom  of  contrftrt  !■  not 

■titutionally    inf rinsed    bw    unending    the 

SroviBioQ*  of  lows  Coda,  )  2071,  which  de- 
Ds  the  likbility  of  railwa;  corporationi  for 
Injuriee  reeulting  from  neglimnce  and  mie- 
managBment  in  the  use  and  operation  of 
tbeir  railvraya,  so  that  a  railway  oomnany, 
when   lued  on   mcb   liability,   ii   precluded 


ft  contract  of  memberahip  in  its  relief  de- 
partment 

[Sd.  HoU— rar  other , 

Lav,  Cent.  DU.  |  IGI;    Dao.  DU-  i  tt.'l 

GoHsrmniOKAi.  Law  (|  245*)  —  B<auAL 
PBononoN  or  thi  Laws— Glassitica- 
TiOH  OF  Bailwat  liUinnTTtn    Riitttit 

2.  An  tmeonatitutional  dieorimination  la 
■ot  made  bj  amending  Iowa  Code,  |  20T1, 
whieh  defined  the  liability  of  railway  oor- 
porationa  for  injuriee  reaulting  from  negli- 
genM  or  miamanagement  in  the  uae  and 
operation  of  their  railwaya,  ao  that  a  rail- 
way eompuiy,  when  aued  on  aueh  liability, 
may  not  raiia  the  defenae  that  a  reoavery 
la  barred  by  the  acoeptaaoa  of  benetlta  lu- 
dw  a  ooatract  of  memberabip  in  ita  relief 
department,  although  thla  proriaion  of  tb» 
anmdatory  aot  appliea  only  to  thoaa  em- 
ployee* who  ware  embraced  within  the  pro- 
Tiaiona  of  the  original  atatute,  and  to  the 
enforcement  of  tbe  particular  liabilitiea 
whloh  that  atatnte  defined,  and  the  baneBts 
of  aueh  atatute  were  ooDfined  to  thoae  en- 
nged  in  the  haaardona  buaineaa  of  oparat- 
UjE  railroada. 

IH.  Nota.— Iter  other  eawa,  ■••  CouUcotloasl 
Law,  Dec  DEt.  i  MG.>] 

[No.  82.1 

Argoed  and  anbmitted  December  S,  S,  1010. 

Decided  February  20,  1811. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
Bent  of  the  District  Court  of  Appanooee 
County,  in  that  atate,  in  favor  of  plaintiff 
in  an  action  by  a  railway  employee  to  ro- 
wrer  damagea  for  Injuriea  received  through 
n^ligenee  imputable  to  the  company.    Af- 

See  aame  caae  below,  131  Iowa,  310,  — 
LJt.A.(N.B.)  — ,  108  N.  W.  1)02;  on  aeo- 
and  appeal,  138  Iowa,  004,  llfl  N.  W.  801. 

The  facta  are  atated  in  the  opinion. 

Ueaara.  Jobn  J.  Herrlck  and  Cheater 
IL  Dawea  for  plaintiffa  in  error. 

Hewra.  A.  J.  Baker,  C.  F.  Howell,  and 
■bwdl  &  Blgln  for  defendant  in  error. 

•rer  MiMt  caaae  m*  luna  topic  *  i  Hi 
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*  Hr.  Juatlce  HngbM  delivered  the  opln-  ? 
ion  of  the  court; 

Charlee  L.  McGuir^  Urn  defendant  in  er- 
ror,  while   acting  aa   a  brakeman   in   the 
service     of     the     Chicago,     Burlington,     ft 
Quinoy    Railroad    Company,    li^  Iowa,   in 
the    year    1900,    received    injuriee    through 
negligence  imputable  to  the  company,  and 
recovered    judgment    in    the    district    court 
of  that  atate  for  the  luin  of  C2,000.     By  ^ 
■tipulation,     the     Chicago,     Burlington,    ft  9 
Quincy    Railway    Company'waa    joined    In* 
tb*  judgment     It  wai  affirmed  by  the  *a- 
preme  court  of  the  atate  of  Iowa,  and  the 
companiea  bring  thla  writ  of  arror. 

The  question  presented  ia  with  reapeot 
to  the  validity  ol  |  20T1  of  the  Code  of 
Iowa,  aa  amended  in  the  year  1608,  whieh 
waa  held  to  preclude  the  railroad  company 
from  making  the  defense  that  recovery  waa 
barred  by  the  acceptance  of  benefits  under 
a  contract  of  membership  in  ita  relief  da- 
partmeat 

The  eection  in  ita  original  form  waa  aa 
foUowa: 

"Rvery  eorporation  operating  a  railway 
aball  be  liable  for  all  damagea  sustained 
by  any  person,  including  employee*  of  aueh 
corporation,  in  consequence  of  the  neglect 
of  the  agents,  or  by  ai^  miimauagemcnt  of 
the  engineers  or  other  employees  thereof, 
and  in  consequence  of  the  wilful  wronga, 
whether  of  commission  or  omission,  of  aueh 
agents,  engineers,  or  other  employees,  when 
such  wrongs  are  In  any  manner  eonnectad 
with  the  use  and  operation  of  any  railway 
on  or  about  which  they  shall  be  employed, 
and  no  contraxit  which  restricts  such  li^ 
bility  shall  be  l^al  or  binding." 

The  amendment  of  ISOS  added  the  follow- 
ing provision; 

"Nor  shall  any  contract  of  insurance  re- 
lief benefit  or  indemni^  in  case  of  injury 
or  death,  entered  into  prior  to  the  injury, 
between  the  person  ao  injured  and  audi 
corporation,  or  any  other  peraon  or  aasodft- 
tion  acting  tpr  such  corporation,  nor  shall 
the  acceptance  of  any  inch  insurance  re- 
lief, benefit  or  Indemnity  by  the  person  in- 
jured, hia  widow,  heirs,  or  legal  tepreaent- 
ativea,  after  the  Injury,  from  auoh  corpo- 
ration, person,  or  association,  constitute 
any  bar  or  defense  to  any  cause  of  action 
brought  under  the  provisiona  of  thia  aeo- 
tion;  but  nothing  contained  herein  shall 
be  construed  to  prevent  or  invalidate  any 
settlement  for  damagsa  between  tlie  parties 
subsequent  to  injuriea  received.''  h 

The  question  arose  upon  demurrer  te  the  S 
defenae  In  tbe^aniwar  of  the  railroad  com-  * 
pany,  which  asserted  the  bar  denied  by  the 
atatnta.      This    defenae,    in    substance,    al- 
lied that  in  November,  1900,  and  prior  to 
hia  injury,  tba  defmdaat  in  error  had  vol- 
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nntftrllj  beeoine  «  iii«mb«r  ol  the  relief  da- 
partment  of  the  railroad  eaapuxj,  and 
thereupon  had  agreed  that  the  aeceptanea 
of  benefita  payable  to  him  in  aceordanoa 
with  the  re^Utloni  o(  the  depixtment 
■honid  diMlkarge  the  company  from  all  lia- 
bility for  damagei;  that  after  he  had  nie- 
tained  the  injuriea  alleged  in  hii  petition, 
he  had  leceiTed  beDeflte  from  the  relief 
fund  of  the  department  amounting  to 
$822;  and  that  the  payment  and  accept- 
ance of  theee  benefit!  conatituted,  under 
the  agreement,  full  satiBfaction  of  the  elaim 
in  suit. 

The  facta  with  regard  to  the  organiza- 
tion, purpoec^  and  management  of  the  re- 
lief department,  and  the  regulation*  gov- 
erning it,  were  fully  averred.  The  depart- 
ment waa  organized  in  188B,  m  a  part  of 
the  eerriee  of  the  railroad  company,  with 
the  object  of  creating  a  fund  out  of  which 
definite  amounta  of  money  ehould  be  paid 
to  eontributing  employee*  in  the  event  of 
dieabitity  from  eidmeaa  or  acoident,  or,  in 
eaae  of  death,  for  their  proper  burial  and 
the  relief  of  their  famiUea.  The  varioua 
companiea  forming  the  Burlington,  eyttem 
organized  aimilar  deportments,  and  by 
agreement  theae  were  aaoociatad  in  joint  ad- 
miniatration. 

The  regulation*  of  the  relief  department 
provided  that  membership  in  the  depart- 
ment ehould  be  voluntary,  and  defined  the 
amount  of  contribution*  to  be  paid  month- 
ly, the  members  being  daaaified  for  thi* 
purpose  according  to  their  monthly  wage*. 
The  amount  of  benefit*  according  to  these 
elassee  wa*  also  *pecified.  The  relief  fund 
eonaiited  of  the  coutributione  of  members, 
income  from  inveatmenta,  interest  paid  by 
the  railroad  company  on  monthly  balance*, 
and  appropriation*  made  by  the  company 
when  necessary  to  cover  deficiencies.  From 
S  the  time  of  organiaation  to  December  31, 
f  1900,  there  was  paid'in  benefits  out  of  the 
fund  BO  constituted  the  sum  of  C2,671,610.- 
64,  of  which  $1,294,790.00  wa*  paid  by  rea- 
son of  Bickncss,  and  |1,3T6,720.04  for  in- 
juries and  death. 

The  railroad  company  had  general  charge 
of  the  relief  department,  and  guaranteed 
the  fulfilment  of  ita  obligations.  It  was  re- 
sponsible for  the  safe-keeping  of  the  moneys 
of  the  relief  fund,  paid  into  the  fund  in- 
terest at  the  rate  of  4  per  centum  per  an- 
num on  monthly  balances,  supplied  with- 
out expense  to  the  fund  the  necessary  fa- 
cilities for  the  busineBg  of  the  department, 
and  defrayed  from  the  moneys  of  the  com- 
pany the  operating  eipensea.  It  was  al- 
leged that  for  these  expenses  the  company 
had  paid  to  December,  1900,  $021,572.44. 
Thi*  *um  did  not  include  oIBee  rent  for 
the  department  or  of  medical 


varioua  lundry  expenses;  nor  did  it  em- 
brace the  service  of  officers  and  of  clerka 
who  were  not  wholly  concerned  with  the 
work  of  the  department,  and  this  service 
and  incidental  expenses  were  alleged  to  be 
worth  approximately  $50,000  a  year.  In 
addition,  during  the  period  mentioned,  the 
railroad  company  paid  to  make  up  deficits 
in  the  fund  the  sum  of  $42,532.94,  for  which 
it  hod  no  right  to  reimbursement 

Among  the  r^ulation*  by  which  the 
members  of  the  relief  department  agreed  to 
be  bound  was  the  following: 

"64.  In  case  of  injury  to  a  member,  ha 
may  elect  to  accept  the  benefits  in  pursu- 
ance of  these  regulations,  or  to  prosecut* 
such  claims  as  be  may  have  at  law  against 
the  company  or  any  company  associated 
therewith  in  the  administration  of  their  t»- 
lief  department*. 

"The  acceptance  by  the  member  of  bene- 
fita for  injury  shall  operate  a*  a  release 
and  satisfaction  of  all  claims  against  the 
company  and  all  other  companies  aseociat- 
ad  therewith,  as  aforesaid,  for  damages 
arising  from  or  growing  out  of  such  injury; 
and  further,  in  the  event  of  the  death  of  a 
member,  no  part  of  the  death  benefit  or  un-  n 
paid  disability  benefit  shall  be  due  or  pay-  2 
able  unless  and  until'good  and  sufflcieot* 
releasee  ahall  be  delivered  to  the  auperin- 
tendent,  of  all  elaims  against  the  relief  de- 
partment, a*  well  OS  against  the  company 
and  all  other  companies  associated  there- 
with, OS  aforesaid,  arising  from  or  growing 
out  of  the  death  of  the  member,  said  re- 
leases having  been  duly  executed  by  all  who 
might  legally  assert  such  claims;  and  fur- 
ther, if  any  suit  shall  be  brought  against 
the  company  or  any  other  company  aoao- 
ciated  therewith,  as  aforesaid,  for  damages 
arising  from  or  growing  out  of  injury  or 
death  occurring  to  a  member,  the  benefits 
otherwise  payable  and  all  obligations  of  the 
relief  department  and  of  the  company,  cre- 
ated by  the  membership  of  such  member  in 
the  relief  fund,  (hall  thereupon  be  forfeited 
without  any  declaration  or  other  act  by  the 
relief  department  or  the  company;  but  the 
superintendent  may,  in  his  discretion, 
waive  such  forfeiture  upon  condition  that 
all  pending  suits  shall  first  be  dismissed. 

"The  payment  by  the  company,  or  any 
company  associated  therewith,  as  afore- 
said, of  any  amount  in  compromise  Of  a 
claim  for  damages  arising  from  or  grow- 
ing out  of  an  injury  to,  or  the  death  of,  a 
member,  ahall  preclude  any  and  all  claims 
for  benefits  from  the  relief  fund,  srisi^ 
from  or  growing  out  of  such  injury  Ml 
death." 

In  support  of  the   defense   baaed  upoa 
this  regulation,  the  railroad  company  fu^ 
the    amended  statnlt 
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kbore  qnofad  did  not  dapriva  It  of  the  right 
to  plead  the  contract  with  the  defend- 
ant in  arror,  and  ita  aatiafactioii,  aa  a  dla- 
eharga,  for  the  reaisou  that  the  itatuta  was 
tepugnant  to  the  14th  Amendment  of  the 
Conatitution  of  the  United  State*,  (1)  aa 
an  unwarranted  interference  with  liber^  to 
maka  eontracts,  and  (2)  aa  a  denial  of  the 
equal  protection  of  the  lawi. 

Hie    district    court    overruled    the    de- 

mnrrer,  but  its  judgment  waa  rereraed  bj 

tha  iupreme  court  of  the  atate,  which  held 

^  the  statute  to  be  valid,  and,  in  eonaequenee, 

S  that  the  demurrer  ahould  have  been  aus- 

•  Uined.  •  McQuire  v.  Chicago  B.  ft  Q.  R.  Co. 
ISl  Iowa,  340.  —  L.R.A.{N.8.)  — ,  108  N. 
W.  002.  Thia  ruling  waa  adhered  to  when 
the  qneation  was  again  raised  on  the  ap- 
peal to  that  court  from  the  final  judg- 
ment 138  Iowa,  e04,  116  N.  W.  801.  And 
to  review  this  decision  a*  to  the  conatitn- 
tionality  of  the  statute,  the  case  has  been 
brought  here. 

We  pass  without  comment  the  criticisms 
which  are  made  of  certain  details  of  the 
relief  plan,  for  neither  the  suggested  exoel- 
knea  nor  the  alleged  defects  of  a  particu- 
lar icheme  maj  be  permitted  to  determine 
the  vajiditf  of  the  atatute,  which  Is  gen- 
eral in  its  application.  The  question  with 
which  we  are  concerned  ia  not  whether  the 
regulations  set  forth  in  the  answer  are  just 
or  nnjuat,  but  whether  the  amended  atat- 
Bte  transcends  the  limits  of  power  as  de- 
fined  by   the   Federal   Constitution. 

The  firet  ground  of  atUek  ia  that  the 
statute  violates  the  14th  Amendment  b; 
reason  of  tha  restraint  it  lays  upon  liberty 
of  contract.  This  section  of  the  Code  of 
Iowa  (g  2071),  as  originally  enacted,  im- 
posed liability  upon  railroad  corporations 
for  injuries  to  employees,  although  caused 
by  the  n^ligence  or  mismanagement  of  fel- 
teif  aervanta.  And  it  was  held  by  this 
eourt  that  it  waa  clearly  within  the  com- 
petency of  the  legislature  to  prescribe  this 
mesaure  of  reaponsibility.  Minneapolis  k 
Bt.  L.  R.  Co.  v.  Herrick,  127  O.  S.  210,  32 
L.  ed.  109,  8  Bup.  Ct.  Rep.  IITS,  following 
Missouri  F.  R.  Co.  v.  Mackey,  127  U.  S. 
SOS,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  IICI. 
The  statute  In  its  original  form  also  pro- 
vided that  "no  contract  which  restricts  such 
liability  shall  be  legal  or  binding." 

Subsequent  to  tbia  enactment,  tbe  rail- 
road company  aatabliahed  its  relief  de- 
partment, and  tha  question  waa  raised  in 
the  etate  court  aa  to  the  legality  of  the 
proviaion  tlien  Incorporated  in  the  contract 
af  membership,  by  which,  in  ease  of  suit 
^for  damages,  ths  payment  of  benefits  waa 

•  to  be  suspended  until  the  suit  should  be 
■  discontinued,   and   the   acceptance  of   bene- 

Ita  waa  to  operate  as  a  full  dis«harge.    The 


two  principal  contentions  against  it  it«re, 
first,  that  it  was  against  public  policy, 
and  second,  that  it  waa  in  violation  of  the 
statute^  Both  were  overruled,  and  with 
reference  to  the  statute,  it  waa  held  that 
the  contract  of  membership  did  not  fall 
within  the  prohibition,  for  the  reason  that 
it  did  not  restrict  liability,  but  put  the 
employee  to  bis  election.  Donald  v.  Chi- 
sago B.  ft  Q.  R.  Co.  93  Iowa,  284,  32  L.R.A. 
402,  01  N.  W.  071;  Maine  v.  Chicago,  B. 
ft  Q.  R.  Co.  loa  Iowa,  260,  70  S.  W.  030, 
80  N.  W.  315.  The  l^islature  then  amend- 
ed the  section  by  providing  expressly  that 
a  contract  of  this  sort  and  the  acceptance 
of  benefits  should  not  defeat  the  enforce- 
ment of  the  liability  which  tha  statute 
defined. 

Manifestly,  the  decision  that  the  eziat- 
ing  statute  waa  not  broad  enough  to  em- 
brace the  inhibition  did  not  prevent  the 
legislature  from  enlarging  ita  scope  so  that 
it  should  be  included.  Nor  waa  the  hold- 
ing of  the  court  final  upon  the  point  of 
public  policy,  so  far  as  the  power  ot  the 
legislature  is  concerned.  The  legislature, 
provided  it  acts  within  its  eoustitutionU 
authority,  is  tbe  arbiter  of  the  public  polii^ 
of  the  state.  While  the  court,  unaided  by 
legislative  declaration,  and  applying  the 
principles  of  the  common  law,  may  uphold 
or  condemn  contracts  in  the  light  of  what 
is  conceived  to  be  public  policy,  its  de- 
termination as  a  rule  for  future  action 
must  yield  to  the  legislative  will  when  ex- 
pressed in  accordance  with  the  organic  law. 
If  the  legislature  had  the  power  to  In- 
corporate a  similar  provision  in  the  stat- 
ute when  it  waa  passed  originally.  It  had 
the  same  power  with  r^ard  to  future 
transactions  to  enact  the  amendment 

It  may  also  be  observed  that  the  statute^ 
as  amended,  does  not  affect  contracts  of 
settlement  or  compromise,  msde  after  the 
injury,  and  the  question  of  the  extent  of 
the  legislative  power  with  respect  to  such 
contracta  is  not  presented.  The  amend- 
ment provides:  "But  nothing  oonteined  ^ 
herein  shall  be  construed  to  prevent  or  in-  js 
validate*  any  settlement  for  damages  be-  * 
tween  tbe  parties  subsequent  to  injuries 
reoeived."  As  was  said  by  the  state  court 
in  construing  tbe  act  (131  Iowa,  p.  377  >: 
"The  legislature  does  not  in  this  act  for- 
bid or  place  any  obstacle  in  tbe  way  of  such 
insurance,  nor  does  it  forbid  or  prevent 
any  eettlement  of  the  matter  of  damagea 
with  an  injured  employee,  fairly  made  after 
the  injury  is  received.  On  the  contrary, 
tbe  right  to  make  such  settlement  is  ex- 
pressly provided  for  In  the  amendment  to 
Code,  S  2071.  Tbe  one  thing  which  that 
amendment  was  intended  to  prevent  waa 
tbe  use  of  this  insurance  or  relief  for  whiob 
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Um  cmploTM  bu  UmMlf  paid  ia  whola  or 
in  p&rt,  >•  A  bkT  to  the  light  which  tha 
■tatut«  haa  fpven  him  to  reeover  duui.ge* 
from  tha  corpoTBtion."  It  ia  urged,  liow- 
erer,  that  the  amendatoTy  act  prohibita  the 
making  ef  a  eontraet  for  aettlement  *%; 
acta  done  aftar  the  liability  had  beoome 
flzed."  The  aooeptance  of  benefit*  la,  of 
«OUrae,  an  act  done  aftor  the  injury,  bat 
the  1^1  conaequencea  Bought  to  be  at- 
tached to  that  aot  are  derived  from  the 
prorliion  in  the  contract  of  membership. 
The  etipulatioD  which  the  statute  nullifies 
is  one  made  In  advance  of  the  injury,  that 
the  Bubaequent  acceptance  of  beneflta  shall 
constitute  full  satiBfaction  of  the  claim  for 
dawiagea.  It  ia  in  tbia  aspect  that  the 
question  arises  as  to  the  restriction  of  lih- 
irtf  ol  eontraet. 

It  faaa  been  held  that  the  right  to  make 
MiBtracts  is  embraced  in  the  conception  of 
llber^  aa  guaranteed  by  the  Constitution. 
Allgeyw  T.  Louiaiana,  IBS  U.  5.  678,  41  L. 
•d.  B32,  IT  Bup.  Ct  Rep.  427;  Lochner  v. 
Maw  York,  198  U.  8.  4S,  40  L.  ed.  937,  26 
Snp.  Ct.  Bep.  939,  3  A.  A  E.  Ann.  Cas. 
1133;  Adair  *.  United  SUtes,  208  U.  S. 
lai,  82  L.  ed.  436,  28  Sup.  Ct  Rep.  277,  13 
A.  ft  S.  Ann.  Cas.  7Q4.  In  Allgeyer  t. 
Louisiana,  supra,  the  court,  in  refef ring  to 
the  14th  AneDdment,  said  (p.  689) :  "The 
liberty  mentioned  in  that  Amendment 
means  not  only  the  right  of  the  citizen  to 
ba  free  from  the  mere  phyaical  reatraint 
ot  hia  person,  aa  by  incarceration,  but  the 
temi  ia  deemed  to  embrace  the  right  of  the 
e  eitiiea  to  be  free  in  the  enjoyment  of  all 
P  Ua  faeultiea;  to  l>e  free  to  UBe*them  in  all 
lawful  waya;  to  live  and  work  where  he 
willj  to  earn  hia  liTelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avoca- 
tion, and  for  that  purpose  to  enter  into 
all  contracts  which  may  be  proper,  necea- 
■ary,  and  essential  to  his  carrying  out  to 
a  Bucceasful  conclusion  the  purposes  above 
mentionod."  But  it  was  recognised  in  the 
eases  cited,  as  in  many  others,  that  free- 
dom of  contract  is  a  qualified,  and  not  an 
abaolute,  right.  There  is  no  absolute  free- 
dom to  do  as  one  wills  or  to  contract  as 
one  chooses.  The  guaranty  of  liberty  does 
not  withdraw  from  legislative  supervision 
that  wide  department  of  activity  which 
eonsists  of  the  making  of  contracts,  or  deny 
to  government  the  power  '  to  provide  re- 
Btrictive  safeguarda.  Liberty  implies  the 
absence  of  arbitrary  restraint,  not  immuni- 
ty from  reasonable  regulatJous  and  prohibi- 
tions imposed  in  the  interests  of  the  com- 
monity.  Crowley  v.  Chriatensen,  137  D.  S. 
89,  34  L.  ed.  621,  11  Sup.  Ct  Rep.  13; 
Jacobaoa  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  C43,  2S  Sup.  Ct  Rep.  3G8,  S  A.  & 
S.  Ann.  Caa.  785.     "It  !•  within  the  un- 
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doubted  powar  of  goTeroment  to  restrain 
some  individuals  from  all  contracts,  aa  well 
aa  all  individuals  from  some  contracts.  It 
may  deny  to  all  the  right  to  contract  for 
the  purchase  or  sale  of  lottery  ticketa;  to 
the  minor  the  right  to  SBsume  any  obliga- 
tions, except  for  the  necessarleB  of  exist- 
ence; to  the  oommon  carrier  the  power  to 
make  any  contract  releasing  himself  from 
negligence;  and,  indeed,  may  restrain  all 
engaged  in  any  employment  from  any  con- 
tract in  the  course  of  that  employment 
which  is  against  publlo  policy.  The  pos- 
session  of  thia  power  by  government  in  no 
manner  conSIcts  with  the  proposition  that, 
generally  speaking,  every  citizen  hae  a  right 
freely  to  contract  for  the  price  of  bis  labor, 
services,  or  property."  Friabie  t.  United 
States,  167  U.  S.  165,  166,  30  L.  ed.  668, 
669,  IS  Sup.  Ct  Bep.  680. 

The  right  to  make  contraeta  la  subject 
to  the  exercise  of  the  powers  granted  to 
Congress  for  the  suitable  eonduet  of  mat- 
ters of  national  concern;  aa,  for  example, « 
the   refutation  of  commerce   with   foreign  J 
nations  and  among  the'several  states.    Ad-  * 
dyston  Pipe  k  Steel  Co.  v.  United  SUtea, 
176  U.  S.  228-231,  44  I.,  ed.  142-144,  20  Sup. 
Ct  Rep.  96;  Fattorson  v.  The  Eudora,  190 
U.  S.  174-176,  47  L.  ed.  1006,  1007,  23  Sup, 
Ct  Rep.  821;  Atlantie  Coaat  Line  R.  Co. 
V.  Rlvertdde  Mills.  Z1&  U.  S.  186,  50  L.  ad. 
— .  31  Sup.  Ct  Bep.  164;  LoaiavlUe  &  N. 
R.  Co.  V.  UotUey  (decided  thia  daf)  219  U. 
S.  467,  S5  L  ed.  — ,81  Sup.  Ct  Rep.  269^ 

It  ia  subject,  alao,  in  the  field  of  atata 
action,  to  the  easentlal  authority  of  gov- 
ernment to  maintain  peace  and  aecurity, 
and  to  enact  lawa  for  the  promotion  of  tba 
health,  safefy,  morals,  and  welfare  of  those 
subject  to  its  jurisdiction.  This  limitotion 
has  had  abundant  illustration  in  a  varietj 
of  circumstances.  Thus,  to  addition  to  UJK 
holding  the  power  of  the  state  to  requira 
reasonable  maximum  charges  for  publia 
service  (Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Chicago,  B.  A  Q.  R.  Co.  v.  Iowa 
(Chicago,  B.  ft  Q.  R.  Co.  v.  Cutts)  94 
U.  S.  16G,  24  L.  ed.  94;  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  29  L.  ed.  036,  • 
Sup.  Ct  Rep.  334,  388,  1191;  WiUcox  T. 
Consolidated  Gas  Co.  212  U.  S.  IS,  63  L. 
ed.  3S2,  29  Sup.  Ct  Rep.  102,  IS  A.  ft  K. 
Ann.  Cas.  1034),  and  to  preHcribe  the  hours 
of  labor  for  those  employed  by  the  stato  or 
its  munieipalitiea  (Atkin  v.  Kansas,  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct  Rep. 
124),  this  court  has  sustained  the  validly 
of  state  legislation  in  prohibiting  the 
manufacture  and  sale  of  intoxicating 
liquors  within  the  atata  (Mugler  v.  Kansas, 
123  U.  8.  623,  31  L.  ed.  206,  8  Sup.  Ct 
Rep.  273;  Crowley  v.  Christensen,  aupra)  i 
in    limiting    employment    in    underground 
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miam  w  mrkiugi,  Mid  in  mwltan  and 
otber  iiutitntloiii  for  the  raduotion  or  n- 
finiug  of  ores  or  metala,  to  sight  houri  ■ 
daj,  except  In  enau  of  emergencj  (Holdeii 
V.  Eudf,  IDS  U.  S.  3B0,  42  L.  ed.  T80,  18 
6np.  Ct  Eep.  383) ;  in  prohibiting  tlie  sale 
ef  eigaxettei  without  licsuie  (Qmidliiig  t. 
Chicago,  177  U.  8.  183,  44  L.  ed.  72S,  20 
Eup.  Cb  Rep.  833] ;  in  reqniring  the  re- 
demption in  cash  of  itore  order!  or  other 
•videneee  of  indebtedneae  ieaued  In  pay- 
ment of  wagea  (Knoxville  Iron  Co,  v.  Har- 
bieon,  183  U.  B.  IS,  46  L.  ed.  6S,  22  Sup.  Ct. 
RepL  1 ) ;  in  prohibiting  eontraeta  for  option* 
to  eell  or  buy  grain  or  other  commodity  at  a 
future  time  (Booth  t.  Illinoia,  184  U.  a 
42S,  40  L.  ed.  023,  22  Sup.  Ct  Rep.  425) ; 
in  prohibiting  tlie  employment  of  women  in 
laundries  more  than  ten  hour*  a  day  (Mul- 
ler  T.  Or^:on,  208  U.  S.  412,  52  L.  ed.  651, 
U  Sup.  CL  Rep.  S24,  13  A.  ft  £.  Ann.  Gee. 
Mi7)  ;  and  in  malcing  it  unlawful  to 
^  tract  to  pay  minera  employed  at  quantity 
V  ratee  upon  the  baaia  of  acreened  coal,  in- 
•  atead  of  the  wei^t'of  the  coal  aa  original. 
ly  produced  in  the  mine.  (McLean  t.  At- 
IcanMe,  211  U.  B.  S30.  S3  L.  ed.  31S,  SB  Sup. 
CL  Rep.  206. 

The  principle  luTolred  In  these  decieiona 
U  that  where  the  tegialatire  action  is  arbi' 
trary  and  has  no  reaaonable  relation  to  a 
ynrpoM  which  it  ia  eompctent  for  govern- 
inent  to  effect,  the  l^slature  tranaeenda 
the  Umita  id  ita  power  in  interfering  with 
liberty  of  eontioet;  but  where  there  it  rea- 
sonable relation  to  an  object  within  the 
goremmental  authority,  the  ezereiae  of  the 
legialatife  diacretlon  ia  not  lubject  to  ]i 
dicial  review.  The  acope  of  judicial  ii 
quiry  In  deciding  the  question  of  pouwr 
ia  not  to  be  confused  with  the  scope  of 
lcgisliiti*e  conai  deration  e  in  dealing  with 
the  matter  of  policy.  Whether  the  enact- 
ment is  wiae  or  unwise,  whether  It  is  based 
on  sound  economic  theory,  whether  it  ia 
the  best  means  to  achiere  the  desired  re- 
sult, whether,  in  short,  the  legialatiTe  dis- 
cretion within  its  prescribed  limits  should 
be  exercised  in  a  particular  manner,  ore 
mutters  for  the  judgment  of  the  legislature, 
and  the  earneat  conflict  of  serious  opinion 
does  not  suffice  to  bring  them  within  the 
range  of  judicial  cognizance. 

The  principle  was  thus  stated  in  Mo- 
Lean  T.  Arkansas,  supra,  pp.  647,  S48 : 
The  legislature,  being  familiar  with  local 
eonditions,  Is,  primarily,  the  judge  of  the 
neceeaity  of  such  enactments.  The  mere 
fact  that  a  court  may  differ  with  the  legis- 
lature in  its  views  of  public  policy,  or  that 
Judges  may  hold  views  inoonaistent  with 
the  propriety  of  the  Ic^elation  in  ques- 
tion, affords  no  ground  for  judicial  inter- 
farene^  vnleaa  t£e  set  in  question  Is  oa- 


miatakably  and  palpably  in  asoesa  of  la^>- 
lative  power  [Casea  dted.]  ...  IT 
there  exiated  a  condition  of  affaire  ooneen- 
tng  which  the  l^islature  ef  the  state,  ezer- 
oiaing  ita  conceded  right  to  enact  laws  for 
the  protection  of  the  health,  safety,  or  wel- 
fare of  the  people,  might  pass  the  law.  It 
rouat  be  sustained;  if  such  action  waa  ar- 
bitrary Interference  with  the  right  to  ea»- 
traet  or  carry  on  busineas,  and  having  BO 
just  relation  to  tlie  protection  of  the  puhUst- 
nrithin  the  scope  of  legislative  power,  tk*  ? 
act  mnat  fail." 

In  dealing  with  the  relation  of  emjflejwr 
and  employed,  the  legialature  has  UMeaw- 
rily  a  wide  field  of  discretiou  in  order  that 
there  may  be  suitable  protection  of  healtk 
and  safety,  and  that  peace  and  good  ordar 
may  be  promoted  through  reflations  da- 
signed  to  insure  wholesome  conditions  of 
worlc  and  freedom  from  oppression.  What 
differences,  aa  to  the  extent  of  this  power, 
may  exist  with  respect  to  particular  sb- 
ploymentt,  and  how  tar  that  which  may  bt 
euijioriied  as  to  one  department  of  aetW* 
ity  may  appear  to  be  arbitrary  in  another, 
must  be  determined  aa  cases  are  presented 
for  decision.  But  it  Is  well  established 
that,  so  far  as  its  regulations  are  vali^ 
not  being  arbitrary  or  unrelated  to  a  prop- 
er purpoae,  the  I^slature  undoubtedly  may 
prevent  them  from  being  nulliSed  by  pr» 
hibiting  contracts  which,  by  modification  Ot 
waiver,  would  alter  or  impair  the  oblig»- 
tloa  impoaed.  If  the  l^alature  may  re- 
quire the  use  of  aatety  devices,  it  may  pr*' 
hibit  agreements  to  dispense  with  thsnL 
If  it  may  restrict  employment  In  minea 
and  smelters  to  eight  hours  a  day.  It  may 
make  contracts  for  longer  service  unlawfuL 
In  Buoh  eaae  the  interference  with  ths 
right  to  contract  Is  incidental  to  the  mail 
object  of  the  regulation,  and  if  the  power 
exists  to  accomplish  the  latter,  the  inter- 
ference is  justified  as  an  aid  to  Its  ex«^ 
cise.  As  was  pointed  out  in  Holden  ▼. 
Hardy,  supra,  on  page  367:  "The  IegiBl» 
ture  has  also  recogniEed  the  fact,  which 
the  experience  of  legislators  in  many  statee 
has  corroborated,  that  the  proprietors  of 
these  establishments  and  their  operatives 
do  not  stand  upon  an  equality,  and  that 
their  interests  are,  to  a  certain  extent,  con- 
flicting. The  former  naturally  deaire  to  o^ 
tain  as  much  Isbor  as  possibls  from  their 
employees,  while  the  latter  are  often  in- 
duced by  the  fear  of  discharge  to  conform 
to  regulations  which  their  judgment,  fair-  tt 
ly  exercised,  would  pronounce  to  be  detrt-  £ 
mental  to  their  health  or*stTength.  In  otb-  * 
er  words,  the  proprietors  lay  down  tfa* 
rules  and  the  laborers  are  practically  eon- 
str^ned  to  obey  them.  In  nch  eaaas  self- 
interest  la  oftni  an  unasfa  guid^  aad  tba 
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lai^Blatim  may  proparljr  iuterpoM  ito  an- 
thorit^.  .  .  .  But  the  fact  that  botb 
pArtiea  are  of  full  age  and  compeUat  to 
contract  doea  not  Becetsarily  deprive  the 
■tate  of  the  power  to  interfere  where  the 
partiea  do  not  itand  upon  an  aquaiitj,  or 
wiiera  the  public  health  demands  that  one 
partj'  to  the  contract  ahall  Im  protected 
against  himaelf.  ^The  state  still  retains  an 
Interest  in  his  welfare,  however  reckless  he 
maj  be.  The  whole  is  no  greater  than  the 
sum  of  all  the  parts,  and  when  the  indi- 
ridual  health,  safetj,  and  welfare  are  sacri- 
floed  or  neglected,  the  state  must  suffer.' " 
Here  there  is  no  question  as  to  the  valid- 
ly of  the  regulation  or  as  to  the  power  of 
tiie  state  to  impose  the  liability  which  the 
statute  prescribes.  Hie  statute  relates  to 
that  phase  of  the  relation  of  master  and 
servant  which  is  presented  by  the  case  of 
railroad  corporations.  It  defined  the  lia- 
bility of  such  corporations  for  injuries  re- 
sulting from  negligence  and  mismanage- 
ment in  the  use  and  operation  of  their 
railways.  In  the  cases  within  its  purriew 
it  extended  the  liability  of  the  oommon  law 
by  abolishing  the  fellow-serfant  rule.  Har- 
lag  authority  to  establish  this  regulation, 
it  ia  msni&eat  that  the  legislature  was  also 
entitled  to  insure  its  efficacy  by  prohibiting 
contracts  in  derogation  of  ito  provisions. 
In  the  exercise  of  this  power,  the  legis- 
lature was  not  limited  with  respect  either 
to  the  form  of  the  contract,  or  the  nature 
of  the  consideration,  or  the  absolute  or  con- 
ditional character  of  the  engagement.  It 
was  as  competent  to  prohibit  contracts 
which,  on  a  specified  event,  or  in  a  given 
contingency,  should  operate  to  relieve  the 
oorporation  from  the  statutory  liability 
which  would  otherwise  exist,  as  it  was  to 
deny    validity   to    agreements   of  absolute 

!•  The  policy  of  the  amendatory  act  was 
IPthe  same  as  tbat'of  the  original  statute. 
Its  provision  that  contracts  of  insurance 
relief,  benefit  or  indemnity,  and  the  accept- 
ance of  such  benedts,  should  not  defeat  re- 
eovery  under  the  statute,  was  incidental  to 
the  r^vlation  it  was  intended  to  enforce. 
Assuming  the  right  of  enforcement,  the 
authority  to  enact  this  inhibition  cannot 
be  denied.  If  the  legialature  had  the  power 
to  prohibit  ooutraets  limiting  the  liability 
Imposed,  it  certainly  could  include  in  the 
prohibition  stipulations  of  that  sort  in  con- 
tract* of  insurance  relief,  benefit  or  in- 
demnity, as  well  as  in  other  agreements. 
But  if  the  legislature  could  specifically 
provide  that  no  contract  for  insurance  re- 
lief should  limit  the  liability  for  damages, 
upon  what  ground  can  it  t>e  said  that  it 
was  beyond  the  legislative  authority  to 
d«y  that  effect  to  the  payment  of  benefits. 


The  asserted  distinction  is  sought  to  bs 
based  upon  the  fact  that  under  the  contract 
of  membership,  the  employee  has  an  elec- 
tion after  the  injury.  But  this  drcum- 
stanoe,  however  appropriate  it  may  be  far 
l^slative  ocwsideration,  cannot  be  regard- 
ed aa  defining  a  limitation  of  legislative 
power.  Tbt  power  to  prohibit  contracts,  in 
any  ease  where  it  eziats,  necessarily  implies 
legislative  control  over  the  transaction,  de- 
spite the  action  of  the  parties.  Whether 
this  control  may  be  eitercised  in  a  particu- 
lar case  depends  upon  the  relation  of  the 
transaction  to  the  execution  of  a  policj 
which  the  state  is  competent  to  eatablisli. 
It  does  not  aid  the  argument  to  describe 
the  defense  aa  one  of  accord  and  satisfac- 
tion. The  payment  of  benefits  is  the  per- 
formance of  tlie  promise  to  pay,  contained 
in  the  contract  of  memliersbip.  If  tbe  leg- 
islature may  prohibit  the  acceptance  of 
the  promise  aa  a  substitution  for  the  stat- 
utory liability,  it  should  also  be  able  to 
prevent  the  like  aubatitution  of  its  perform- 

For  the  reasons  we  have  stated,  the  con-^^ 
siderations  which  properly  bear  upon  the>- 
vrisdom  of  the  legislation* need  not  be  die-* 
cussed.  On  the  one  band  it  is  said  that  the 
relief  department  is  in  the  control  of  the 
corporation;  that  by  reason  of  their  ex- 
igency the  employees  may  readily  be  con- 
strained to  become  members;  that  the  re- 
lief fund  consists  in  larger  part  of  contribu- 
tions made  from  wages;  that  the  acceptance 
of  benefits  takes  place  at  a  time  when  the 
employee  is  suffering  from  the  consequen- 
ces of  his  injury,  and,  being  seriously  ia 
need  of  aid,  he  may  easily  be  induced  to 
accept  payment  from  the  fund  in  whioh, 
by  reason  of  his  contributions,  he  feels 
that  he  is  entitled  to  ebare;  and  that  such 
a  plan,  if  were  permitted,  through  the  pay- 
meat  of  benefits,  to  result  in  a  discharge  of 
the  liability  for  negligence,  would  operate 
to  transfer  from  the  corporation  to  its  em- 
ployees a  burden  which,  in  the  interest  of 
their  protection  and  the  safety  of  the  pub- 
lic, the  corporation  should  be  eampelled  to 
bear.  On  the  other  hand,  it  is  urged  that 
the  relief  plan  is  a  beneficent  scheme,  avoid- 
ing the  waste  of  litigation,  securing  prompt 
relief  in  case  of  need  due  to  sickness  or 
injury,  making  equitable  provision  for  de- 
serving cases,  and  hence  tends  in  an  im- 
portant way  te  promote  the  good  of  the 
service  and  the  security  of  the  employment. 
Even  a  partial  statement  of  these  various 
considerations  shows  clearly  that  they  are 
of  a  character  to  invoke  the  judgment  of 
the  legislature  in  deciding,  within  the  lim- 
ite  of  Its  power,  upon  tbe  pofi^  of  tlw 
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■tate.  And  vlietlier  the  policy  declared 
1^  the  stAtute  in  qiiMtitm  is  approved  or 
disapproved,  it  esnnot  be  laid  that  the 
legislatin  power  has  been  exceeded,  either 
in  defiaing  the  liability  or  in  the  means 
taken  to  pTevent  tbe  legialatiTe  will,  with 
respect  to  it,  from  being  thwarted. 

Tbe  second  ground  upon  which  the  stat- 
ute, as  amended,  is  assailed,  is  that  It  eon- 
stjtutes  a  denial  of  the  squal  protection  of 
the  laws. 

It  is  urged  that  the  prohibition  of  the 
■.mandatory  act  applies  only  to  those  em- 
plojM*  of  railroad  oorporations  who  were 
^  embraced  within  ths  prorision  of  the  origi- 
"  nal'statute,  and  to  the  enforcement  of  the 
particular  liabilities  which  that  statute  de- 
flnsd.  The  limitatioD  to  a  particular  class 
of  employees  of  railroad  corporations  is 
baaed  upon  tbe  deciaiona  of  the  state  court 
that  the  beneflta  of  the  original  statute 
were  confined  to  those  who  were  engaged 
In  tbe  hazardous  busineas  of  operating  rail- 
roads. Deppe  T.  Chicago,  R.  I.  A  P.  It. 
Co.  36  Iowa,  62;  Malone  t.  Burlington,  C. 
R.  ft  N.  R.  Co.  6S  lows,  417,  S4  Am.  Rep. 
11,  21  H.  W.  750;  AlcesoQ  v.  Chicago,  B.  k 
Q.  R>  Co.  lOB  Iowa,  U,  TG  N.  W.  S76.  It  is 
said  tiist  all  employees  of  ths  plaintiSs  in 
error  may  become  members  of  the  relief 
department,  and  that  the  limited  applica- 
tion of  tbe  amendment,  as  to  the  effect  of 
the  acceptance  of  benefits  under  the  mem- 
bership eontract,  is  an  invalid  discrimina- 
tion. 

It  was,  however,  entirely  competent  for 
tbe  legislature,  in  enacting  the  prohibition, 
for  the  purpose  of  seeuring  the  enforce- 
ment of  the  liability  it  had  defined,  to 
limit  it  to  those  eases  in  which  the  liabil- 
ity arose.  As  tbe  purpose  of  tbe  amend- 
ment was  to  supplement  the  original  atat- 
nts,  the  claaaification  was  properly  tbe 
same.  And  with  respect  to  aubeequent 
tranaaetions,  the  amendment  muat  be  re- 
garded as  having  the  same  validity  as  it 
would  have  had  if  it  had  formed  a  part  of 
the  earlier  enactment.  No  criticism  on  tbe 
ground  of  discrimination  can  successfully 
be  addressed  to  tbe  amendatory  act  which 
would  not  likewise  impeach  the  atatute  in 
its  earlier  form. 

But  tbe  propriety  of  the  classification  of 
the  original  statute  waa  considered  and  up- 
held by  this  court.  And  the  validity  of  leg- 
isiatioD  abrc^ting  the  fellow -servant  rule, 
both  with  respect  to  the  class  of  casea  em- 
braced in  the  statute,  and  also  where  it  ii 
abolished  as  to  railway  employees  general- 
ly, has  been  guatained.  Minneapolis  k  St. 
L.  R.  Co.  V.  Herrick,  127  U.  a  210,  32  L. 
ed.  100,  8  Sup.  Ct.  Rep.  1176;  Missouri 
P.  R.  Co.  V.  MackcT,  127  U.  S.  205,  32  L. 
•d.  107,  8  Sup.  Ct.  Rep.  1161;  Louisville  k 


N.  B.  Co.  T.  Uelton,  218  U.  &  36,  04  L. 
ed.  921,  30  Sup.  Ct  Rep.  676;  Uobile,  J. 
A  K.  G  R.  Co.  v.  Tumipseed,  ZIB  U-  S.  35,  ^ 
55  L.  ed,  — ,  31  Sup.  Ct  Rep.  138.    In  view  g 
of  the  full  discussion  •of  this  subject  in  the* 
recent  deciiious  above  cited,  nothing  fur- 
ther need  be  said  npon  this  point. 

We  find  none  of  the  objections  which 
have  been  made  to  the  validity  of  tbe 
amendatory  act  to  be  well  taken,  and  the 
judgment  is  therefore  affirmed. 
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fed  in  interstate  com- 


anytbin 

tion  on  ita  road  since  tbe  enactment  of  the 
act  of  June  29,  1906  (34  SUt  at.  L.  684, 
chap.  3691,  U,  8.  Comp.  Stat.  Supp.  1900, 

£.  1149),  §  2,  prohibiting  any  carrier  from 
emanding,  collecting,  or  receiving  "• 
greater  or  lees  or  different  compenaation* 
for  the  transportation  of  peraons  or  prop- 
erty, or  for  any  service  in  connection  there- 
with, than  that  specified  in  its  pubHsheci 
schedule  of  rates. 

tBd.  Nats.— For  othsr  ouas,  see  Carrier*,'  Dso. 
[.  IK.1 

Carbikbs  II  35*)— Fkdebai.  RBaui.ATioET— 

IRVALIDATIHO        COKTBAOI        FOE       FBXB 

TRA  KSPOBT  AnON . 

2.  An   interstate  carrier   cannot  make  a 


for  damages  since  the  enactment  of  the  act 
of  June  29,  1006,  S  2,  eipresaly  prohibit- 
ing any  carrier  from  demanding,  collect- 
ing, or  receiving  "a  greater  or  less  or  dif- 
ferent compensation"  for  the  transporta- 
tion of  persona  or  property,  or  for  any 
service  in  connection  therewith,  than  that 
■peclfled  in  ita  published  schedule  of  rates. 
[Qd.  Nots.-^n>r  other  caiea,  ne  Carrier*.  Dec 
Di«.  I  U.*l 

Cabbtebb  (I  23*}  —  STATDm  —  Rktrobpbo- 

TivK  BFrECT  —  InvALTDATiira  GoNTBAon 

>OB  Fbtc  Tbanspobtatioh. 

3.  An  agreement  by  an  interstate  carrier 
to  issue  annual  passes  for  life  in  considera- 
tion of  a  releaae  of  a  claim  for  damages, 
though  entered  into  prior  to  the  act  of  June 
29,  1906,  was  made  unenforceable  I^  tbe 
prohibition  of  g  S  of  that  act,  against  de- 
manding, collecting,  or  receiving  "a  greater 
or  leas  or  different  compensation'  for  the 
transportation  of  parsons  or  property,  or 
for  any  service  in  connection  therewith, 
than  that  specified  in  the  carrier's  published 
scheilule  of  rates. 

[EM,  Note.— For  other  cbms,  see  Carrier*.  Dec. 
Dls.  g  Ht-I 
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CoHsTiTuTioif Ai.  Law  (I  160*)  ~  Oblioa- 
Tio:«  07  CoircxAcv—lRVAi.iD  ATI  no  Es- 
isTina  CoHTXAOTS  for  Fxn  Tkanspok- 

4.  Con^eH,  in  the  exereioe  of  iU  power 
otsr  commerce,  oould  eoKct  the  proYiiioiu 
Af  the  kct  of  June  28,  190S,  |  2,  which  rea- 
dered  unenforceable  a  prior  cootrket,  vklid 
when  made,  b]r  which  an  lnter«tat«  curier 
agreed  to  iMua  annual  pauea  for  life  in 
eoHHideration  of  a  release  of  a  claim  for 
damages. 

[Bd.  Not«k-^or  other  eaMt, 
Lew,  Deo.  Die  I  UG.*] 

CoirniTTiTioiiAi,  Law  J  80*)— Fbeidom  to 


S.  The  eonatitutlonal  liberty  of  the  eiti- 
■an  to  make  eontraeta  waa  not  infrii^ed  bj 

the  enaotmant  bjr  Congreeo,  ~  "^~    

of  IU  

rendered  unenforceable  ■  prior  oontract, 
Talid  when  made,  hj  which  an  Interatate 
•airier  agreed  to  isaue  annual  paaiM  for 
life  In  eoniidaratloii  of  a  release  of  a  elaim 


BnlmdtM  Janoai?  S,  1011.    Decided  Feb- 
roar^  20,  1011. 

IN  ERKOR  to  the  Conrt  of  Appeala  of  the 
State  of  Kentuei^  to  review  a  decree 
whleb  affirmed  a  decree  of  the  Warren  Cir- 
eult  Court,  in  that  state,  for  the  ipecifle 
performanee  of  an  agreement  hy  an  inter- 
•tate  oanier  to  iaeue  life  annual  passes. 
BsTersed  and  remanded  for  further  proceed- 

Bee  same  ease  below,  133  Ky.  6fi2,  US 
S.  W.  0S2. 

Hm  facts  are  stated  In  the  opinion. 

Mr.  HeniT  Ii.  Stone  for  plaintiff  in  er- 
ror. 

Messrs.  liowls  HcQnown,  Clarence  U. 
McEIroy,  and  O.  D.  Milliken  for  defeodanU 
(■  wTor. 

•  *  Hr-  Jtistiee  Harlan,  delivered  the  opin- 
ion «f  the  «ourt: 

As  the  result  of  a  collision  in  Kentuelcy 
of  railroad  trains  belonging  to  the  Louia- 
ville  ft  KastiTille  Railroad  Company,  which 
operated  various  lines  extending  through 
Uiat  eommonwealth  at  well  as  into  Tennsa- 
Bse  and  otber  states,  the  plaintiffs  Mottley 
and  wife  received  serious  personal  injnriea. 
The  eollision,  it  is  alleged,  wss  saussd  by 
the  gross  eareleesneas  and  Diligence  of  the 
agents  and  servanta  of  the  railroad  com- 
pany. 

Aftsr  tbo  ootlislon,  the  plaintiffs  and  ths 
eompsay,  «■  the  2d  of  October,  1B7I,  en- 


tered into  a  writt«i   agreement  of   whlah 
the  following  is  a  copy : 

"The  Loulsvills  &  Nasbvills  Railroaip 
Company,  In  eonsidsration  that  E.  L.  MottS 
ley  and  wife,  Annie  B.  Mottley, *have  this* 
day  released  said  company  from  all  dam- 
Bgea  or  claims  for  damages  for  injuries  re- 
ceived by  them  on  the  Tth  day  of  Septem- 
ber, 1871,  in  consequenoe  of  a  collision  of 
trains  on  the  railroad  of  said  company  at 
Randolph's  station,  Jefferson  county,  Ken- 
tncky,  hereby  agrees  to  issus  free  passes 
on  said  railroad  and  branches  now  exist- 
ing or  to  exist,  to  said  B.  L.  Mottley  and 
Annie  E.  Mottl^,  for  the  remainder  of  the 
present  year,  and  thereafter  to  renew  said 
passes  annually  during  the  lives  of  said 
Mottley  and  wife  or  either  of  them." 

The  railroad  company  adhered  strictly 
to  this  agreement  for  many  years,  but  final- 
ly refused  further  to  perform  it,  on  the 
ground  that  the  act  of  Congress  of  June 
29th,  laoe,  amendatory  of  the  aet  regulat- 
ing commerce,  approved  February  4th,  1SS7, 
made  its  enforcement  Illegal  Thereupon 
Mottley  and  wife  brought  suit  In  the  eir- 
cult  court  of  the  United  States  for  the 
western  district  of  Kentucky,  to  enforce  the 
agreement,  and  obtained  a  decree  in  their 
favor.  150  Fed.  406.  But  upon  a  direct 
appeal  to  this  oourt,  that  decree  was  r*' 
versed,  and  the  eass  was  remanded,  with  di- 
rections to  dismiss  the  suit  for  want  of  ju- 
risdietion.  Lonisrille  A  N.  B.  Co.  v.  Mott- 
ley, 211  U.  8.  149,  63  L.  ed.  126,  29  Sup^ 
Ct  Rep.  42-,  Mrtealf  v.  Watcrtown,  188  U. 
B.  S86,  S2  L.  ad.  043,  9  Sup.  Ct.  Rep.  173) 
Tennessee  v.  Union  Planters'  Bank,  162  U. 
B.  454,  4S9,  38  L.  ed.  611,  fil3,  14  Sup. 
Ct.  Rep.  664.  The  grounds  upon  which 
the  Federal  court  waa  held  to  be  without 
jurisdietion  are  not  important  here. 

The  present  action  was  brought  in  the 
circuit  court  of  Warren  county,  Kentucky. 
Hie  relief  sought  was  that  the  defendant 
company  be  required  specifically  to  exe- 
cute the  above  agreement  I7  issuing  passes 
to  the  plaintiffs  for  the  year  1909,  and  for 
every  year  thereafter,  so  long  as  the  plain- 
Uffs  should  each  live,  over  all  Its  roads  in 
and  out  o(  Eratncky. 

The  railroad  company  resists  any  Judg- 
ment that  would  compel  It  further  to  par- 
form  the  sgreonent  sued  on.  It  bases  its^ 
defense  mainly  on  the  oommeree  aet  of^ 
Congress'of  Jnne  2Bth,  1B06,  which  became* 
effective  August  28th,  1906  <34  SUt.  at  L. 
838,  Pt  1,  Res.  Ho.  47).'  "By  that  sUtute, 
Congress,  among  other  things,  provided; 

"Sec  1.  ...  No  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  after 
January  first,  ninteen  hnndred  and  seven, 
directly  or  indirectly.  Issue  or  give  any  in- 
terstate free  ticket,  free  pass,  or  fres  tran» 
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portation  for  pauengen,"  axeapt  to  certain 
apeoifled  peraona,  tha  pbintiffi  not  being 
within  BI17  ol  the  expected  claaaea. 

"See.  6.  ...  No  carrier,  unlesB  otli- 
arwiie  provided  by  thla  act,  sball  engage 
or  participate  in  Uie  tranaportation  of  paa- 
aengen  or  property,  aa  defined  in  thla  act, 
nnles*  the  rates,  farea,  and  charge*  upon 
which  the  tame  are  tranaported  by  taid  ear- 
rier  have  been  Bled  and  publiihed  in  ac- 
•ordanea  with  the  provIeiODe  of  this  act; 
aor  ahall  any  carrier  charge  or  demand  or 
eolleet  or  receive  a  greater  or  leae  or  differ- 
ent eompeDsation  for  such  traneportstion 
of  paasengers  or  property,  or  for  any  eerrice 
in  connection  therewith,  between  the  polnta 
named  In  >nch  tariffa,  tiian  tlie  rates,  farea, 
and  charges  which  are  apecified  in  the  tar- 
iff filed  and  In  effect  at  the  time;  nor  ahall 
any  carrier  refund  or  remit,  in  any  manner, 
or  by  any  device,  any  portion  of  the  ratea, 
faraa,  and  charges  eo  apecifled,  nor  extend 
to  ai^  abipper  or  person  any  privileges  or 
facilities  In  the  transportation  of  paasen- 
gera  or  property,  except  such  aa  are  speci- 
fied in  such  tariffs."  24  Gtat.  at  L.  37B, 
ebap.  104,  U.  S.  Comp.  Stat  1901,  p.  31S4; 
«  8Ut  at  L.  684,  ESS,  Ft.  1,  chap.  36S1,  U. 
B.  Comp.  Stat.  Snpp.  1009,  pp.  1140,  11S3. 

Tha  act  of  June  20th,  1000,  regulating 
•ommerce  and  enlarging  the  powers  of  the 
Intantata  Commerce  Commission,  made  its 
provisions  applicable  to  "any  common  car. 
rier  or  carriers  engaged  in  the  transporta- 
tion of  paasengera  or  property  ...  by 
railroad  ,  .  .  from  one  state  or  ferri- 
toiy  of  the  United  States  or  the  District 
af  Colmnbis,  to  any  other  state  or  territory 
^  of  the  United  States  or  the  District  of  Col- 
^  nmbia,  etc. ;"  and  in  this  respect  it  has  not 
•  been  amended.  It  also  provides  that  a  com- 
mon carrier  violating  the  clause  forbidding 
it  after  January  let,  1907,  directly  or  indi- 
rectly to  issue  or  to  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation 
for  paaaengera,  should  pay  to  the  United 
Btates  a  penalty  of  not  leas  than  flOO  nor 
more  than  (2.000.  Any  person  (other  than 
those  of  the  excepted  clsssea)  who  used  any 
sueh  interstate  free  ticket,  free  pass,  or  free 
transportation,  became  subject  to  a  like  pen- 
alty.   Id.  BBS,  g  1. 

The  state  circuit  court,  ^ving  the  relief 
asked,  by  ita  judgment  required  the  rail- 
road company  to  issua  to  the  plaintiflfa  and 
to  «seh  of  tliem  a  pass  over  its  lines  and 
bronohaa  for  the  year  1909,  and  thereafter 
to  renew  such  paaaea  annually  during  their 
rtapeotiv*  Uvea. 

Upon  appeal  to  the  court  of  appeals  of 
Eaitnc^,  that  judgment  waa  affirmed. 
Loniaville  A  N.  R.  Co.  v.  Mottley,  133  Ey. 
«6S,  lis  8.  W.  082. 

It  may  be,  as  suggested,  that  a  refusal 


to  enforce  the  agreement  of  IBTl  will  op-' 
erato  aa  a  great  hardship  upon  the  defend- 
ants in  error.  But  that  consideration  ean- 
not  control  the  determination  of  this  con' 
troversy.  Our  duty  is  to  aacertain  the  In- 
tention of  Congresa  in  passing  the  atatutv 
upon  which  the  railroad  company  relies  as- 
prohibittve  of  the  further  enforcement  of 
the  agreement  in  suiL  That  intention  is- 
to  b«  gsthered  from  the  words  of  the  act, 
interpreted  according  to  their  ordinary  ae* 
ceptation,  and,  when  it  becomes  neceasary 
to  do  so,  in  the  light  of  the  circumstances 
aa  they  existed  when  the  statute  waa 
passed.  Flatt  v.  Union  P.  R.  Co.  09  U.  S. 
46,  B4,  2S  L.  ed.  424,  420.  The  court  can- 
not mold  a  statute  aimply  to  meet  ita  views 
of  justice  in  a  particular  ease.  Having,  in 
tba  mode  indicated,  ascertained  the  will  of 
the  legislative  department,  the  statute  aa 
enacted  muat  be  executed,  unless  found  to  be 
inconsistent  with  the  supreme  law  of  tho 
land. 

In  our  eoniideratlon  of  tha  case  It  wilf^ 
be  assumed — indeed,  tha  parties  themselves  ^ 
asaume — thst  the  ■  sgreement  of  1871  wsa* 
not,  when  made,  in  conSict  with  the  Consti- 
tution or  laws  of  the  United  States.  But 
we  muat  first  inquire  whether  such  an  agre»' 
ment,  if  made  after  the  passage  of  the  orig- 
inal and  amendatory  commerce  acts,  woulA 
have  been  valid  under  those  acts.  If  thos» 
acts  forbid  agreements  of  that  charactcTr 
we  must  then  inquire  whether  the  one  in 
suit  can  be  now  enforced  simply  because  it 
waa  valid  when  made. 

The  act  of  February  4th,  1987,  regulatr 
ing  commerce,  declared  it  to  be  an  unjust 
and  unlawful  discrimination  for  any  carrlev 
subject  to  the  proviaiona  of  that  set,  direct' 
ly  or  indirectly,  by  any  spociiJ  rate,  re- 
bate, drawback,  or  other  device,  to  charge^ 
demand,  collect,  or  receive  from  aay  persoD 
or  persons  "a  greater  or  leas  compeneaMon'' 
for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  prop- 
erty than  waa  charged,  demanded,  collected, 
or  received  from  any  othar  person  or  p«r- 
Bona  for  doing  him  or  them  a  like  and  eon- 
temporaneons  service  In  the  transportation 
of  a  like  kind  of  traffle  under  auhstantial- 
ly  similar  circumstances  and  conditions.  M 
Stat,  at  L.  37B,  chap.  104,  |  2;  U.  S.  Comp. 
Stat  100],  p.  3154.  But  the  act  of  June 
SStb,  1006,  made  a  material  addition  to  the 
words  of  the  act  of  1887;  for  it  axpresaly 
prohibited  any  carrier,  unleaa  otherwise  pro- 
vided, to  demand,  collect,  or  receive  "m 
greater  or  leas  or  diffarmt  compensation'' 
for  the  trsnsportation  of  persons  or  prop- 
erty, or  for  any  service  in  oonneetion  titers 
with,  than  the  rates,  fares,  and  eharget 
specified  in  the  tariff  filed  and  la  affaot  at 
the  time.     Wa  «aniMt  sappoM  ttat  lU* 
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ehftnge  wks  without  a  disthict  purpoM  od 
tb«  part  of  Congrew.  Tbe  wotiIb  "or  dif- 
fermt,"  looking  at  tbe  conUzt,  cannot  b« 
ngKrded  as  superfluous  or  meaniogleiB.  Wa 
must  hava  regard  to  all  the  worda  u«ed  bj 
Congreaa,  and,  oe  far  aa  posaible,  give  ef> 
feet  to  them.  WaahingtoQ  Sfvket  t.  Hoff- 
man, 101  U.  S.  112,  lis,  25  L.  ed.  782,  783. 
Tha  hiatorj  of  the  acta  relating  to  com- 
merce showi  that  CongreM,  ivhen  introdu- 
*cing  into  the  act  of  1906  the  word  "differ- 
7  ent,"  had  in  mind  tbetpurpoae  of  curing  a 
defect  in  the  law,  and  of  auppreaeing  evil 
practice!  under  it  by  prohibiting  the  carrier 
from  charging  or  receiving  compenaation 
azcept  a«  indicated  in  it*  puhlithed  tariff. 
11th  Ann.  Rep.  InterttaU  Com.  Com.  141; 
ISth  Id.  78,  IS;  40  Cong.  Bee.  Pt.  7,  p. 
8608;  Id.  6617;  Id.  7428,  7434;  Kept  of 
Confer.  Com.,  40  Cong.  Rec.  0522;  42  Cong. 
Eeo.  Pt  2,  p.  1748. 

In  our  opinion,  after  the  pasBage  of  the 
•ommerca  act,  the  railroad  company  could 
not  lawfully  accept  from  Mottley  and  wife 
any  compenaation  "different"  in  kind  from 
that  mentioned  in  Ita  published  schedule  of 
ntea.  And  it  cannot  be  doubted  that  the 
rataa  or  charges  specified  in  such  schedule 
were  payable  only  in  money.  They  could 
not  be  paid  in  any  other  way,  witliout  pro- 
Ijlucing  the  utmost  confusion,  and  defeat- 
ing the  policy  eatablished  by  tha  acts  regu- 
lating commerce.  The  evident  purpose  of 
Congress  was  to  establiab  uniform  rates  for 
transportation,  to  give  all  the  some  oppor- 
tunity to  know  what  the  rates  were,  aa 
well  as  to  have  the  equal  benedt  of  them. 
lb  that  end  the  carrier  was  required  to 
print,  post,  and  flle  its  schedules  and  to  keep 
them  open  to  public  inspection.  No  change 
could  Imi  made  in  the  rates  embrsced  by  the 
schedules  except  upon  notice  to  the  Commis- 
sion and  to  the  public  But  an  eiaminstion 
of  the  schedules  would  he  of  no  avail  and 
would  not  ordinarily  be  of  any  practical 
Talue  if  the  published  rates  could  be  disre- 
garded in  special  or  particular  eases  by  tbe 
acceptance  of  property  of  various  kinds, 
and  of  suoh  value  as  the  parties  immediate- 
ly concerned  chose  to  put  upon  it,  in  place 
of  money  for  tha  services  performed  by  the 

That  money  only  was  receivable  for  trans- 
portation is  tha  basis  upon  which  the  In- 
terstate Commeroe  Commission  has  pro- 
ceeded; for,  in  one  of  its  Conference  Rul- 
ings (207)  issued  in  1909,  the  Commission 
held  that  nothing  but  money  could  be  law- 
fully  received  or  accepted  in  payment  for 
t-  transportation,  whether  of  passengers  or 
7  property,  for  any  service  connected  there- 
wiUi,  "it  being  the  opinion  of  the  eommia- 
aion  that  the  prohibition  against  the  ehar- 
ging  or  collecting  a  greater  or  less  or  Hf- 
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ferettt  oompensation  than  tbe  established 
rates  or  fares  in  effect  at  the  time  pre> 
eludes  the  acceptance  of  service,  property,  or 
other  payment  in  lieu  of  the  amount  speci- 
fled  in  the  publiehed  schedules."  It  is  now 
the  established  rule  that  a  carrier  cannot 
depart  to  any  extent  from  its  published 
schedule  of  rates  for  interstate  transporta- 
tion on  file  without  incurring  the  penalties 
of  the  statute.  Union  P.  R.  Co.  v.  Good- 
ridge,  149  U.  B.  690,  691,  37  L.  ed.  902, 
003,  13  Sup.  Ct  Rep.  970;  Gulf,  C.  k  8.  F. 
R.  Co.  V.  Hefley,  158  U.  S.  08,  102,  39  L. 
ed.  910,  912,  15  Sup.  Ct.  Rep.  802;  Inter- 
state  Commerce  Comtnjssion  v.  Chesapeaka 
0.  R.  Co.  200  U.  S.  361,  391,  60  L.  ed.  515, 
521,  £S  Sup.  Ct.  Bep.  272;  Texsa  ft  P.  R. 
Co  T.  Abilene  Cotton  Oil  Co.  204  U.  S.  426, 
439,  51  L.  ed.  GS3,  G58,  27  Bup.  CL  Rep. 
350,  9  A.  &  E.  Ann.  Cob.  107G.  That  rule 
was  established  in  execution  of  a  publie 
policy  which,  it  seems,  Congress  deliherato- 
ly  adopted  as  applicable  to  the  interstate 
transportation  of  persons  or  property.  Tbe 
passenger  has  no  right  to  buy  tickets  with 
services,  advertising,  releases,  or  property, 
nor  can  the  railroad  company  buy  services, 
advertising,  releases,  or  property  with 
transportation.  Tlie  statute  manifestly 
means  that  the  purchase  of  a  transporta- 
tion ticket  by  a  passenger,  and  its  sale  by 
the  company,  shall  be  consummated  only  b; 
the  former  paying  cash  and  by  tbe  latter 
receiving  cash  of  the  amount  specifled  in 
the  publiahed  tariffs.  In  the  Srst  of  the 
eases  last  alMve  cited  (the  Goodridge  Caaa) 
the  court,  referring  to  the  practice  of  allaw> 
ing  rebates,  aaid:  "So  opposed  is  the  poliqr 
of  the  act  to  secret  rebates  of  this  descrip- 
tion that  it  requires  a  printed  copy  of  the 
classification  and  schedule  of  ratea  to  be 
posted  conspicuously  in  each  passenger  sta- 
tion for  the  use  of  the  patrons  of  the  road, 
that  everyone  may  be  apprised  not  only  of 
what  the  company  will  exact  of  him  for  « 
particular  aervice,  but  what  it  exacts  of 
everyone  else  for  the  some  service,  ao  that 
in  fixing  his  own  prices  he  may  know  pre- « 
eisely  with  what  he  has  to  compete.  To  hold  ^ 
a  defense  thus  pleaded  to  be*  valid  wouM* 
open  the  door  to  the  grossest  frauds  upon 
the  law,  and  practically  enable  tbe  railroad 
company  to  avail  itself  of  any  consideraUon 
for  a  rebate  which  it  eonsidera  sufficient> 
and  to  agree  with  the  favored  customer 
upon  some  fabricated  claim  for  damages 
which  it  would  be  difficult,  if  not  impossible, 
to  disprove.  For  instance,  under  the  defense 
made  by  this  company,  there  is  nothing  ta 
prevent  a  customer  of  tbe  road,  who  bos  re> 
eeived  a  personal  injury,  from  making  a 
claim  agaimrt  the  road  for  any  amount  h* 
ehooeea,  end  in  consideration  thereof,  and 
of  shipping  all  his  goods  by  that  road,  i» 
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caJving  »  rebate  for  all  goods  ha  may  ihip 
over  the  road  for  an  indeSnite  tima  in  th« 
futujo^  It  is  almost  needleaa  to  bbj  that 
•ueh  a  eontract  could  not  be  Bupport«d. 
Iliere  ii  no  doubt  of  tlie  geoeral  proposition 
that  the  release  of  an  unliquidated  elaim  for 
damages  fi  a  good  consideration  for  a  prom- 
ise, M  between  the  parties,  and  if  no  one  else 
were  intareated  in  the  transaction,  that  rule 
mi^t  apply  here;  but  the  legislature,  upon 
grounds  ot  public  polioy,  and  tor  the  pro- 
tection of  third  partisa,  has  made  certain 
reqtUramenta  with  regard  to  equality  of 
rates,  which,  in  their  practical  application, 
would  be  rendered  nugatory  if  this  rule 
were  given  full  efTect."  That  Congress  had 
the  eoaatitutional  power  to  adopt  such  a 
policy  and  to  prescribe  appropriate  means 
to  give  it  effect,  we  do  not  doubt. 

It  is  said,  however,  that,  as  the  ecntract 
of  Uottley  and  wife  with  the  railroad  com- 
pany was  originally  valid,  it  oamiot  t>e 
supposed  that  Congress  intended  by  the  act 
of  190S  to  annnl  or  prevent  its  enforce- 
ment. But  the  purpose  of  Congreee  was  to 
cut  up  by  the  roots  every  form  of  diserimi- 
aation,  favoritism,  and  inequality,  except  in 
the  cases  of  certain  excepted  ol  asses  to 
whieh  Uottley  and  hli  wifi  did  not  belong, 
and  which  exceptions  rested  upon  peculiar 
grounds.  Ihfanifeatly,  from  the  face  of  the 
.eommeree  act  itself.  Congress,  before  taking 
^Bnal  action,  considered  the  question  as  to 
*  what  exceptions,  if  any,  shonld'ba  made  in 
respect  of  the  prohibition  of  free  tickets, 
free  passes,  and  free  traneportation.  It 
solved  the  queetion  when,  without  mslc- 
Ing  any  exceptions  of  taisting  oontroets. 
It  forbade  by  broad,  explicit  words  any 
carrier  to  charge,  demand,  collect,  or  re- 
ceiTe  a  "greater  or  less  or  different  com- 
pensation'' for  any  services  in  connection 
with  the  transportation  of  pasiengera  or 
property  than  was  specified  in  its  published 
schedules  of  rates.  The  court  cannot  add 
an  exception  based  on  equitable  groundi 
when  Congress  forbore  to  make  such  an 
exception.  Ttnrbide  v.  United  States,  22 
How.  290,  203,  10  L.  ed.  342,  343.  Ths 
words  of  tbe  act,  therefore,  must  be  taken 
to  maaa  that  a  carrier  engaged  in  inter- 
state commerce  cannot  charge,  collect,  or 
receive  for  trauBportation  on  its  rosd  any. 
thing  hut  money.  In  Armour  Packing  Co. 
f.  Unit«l  Stste^  209  U.  8.  66,  El,  S2  L.  ed. 
8S1,  6M,  M  Bup.  Ct.  Hep.  42fi,  thU  court 
■aid :  THiere  ia  no  provision  excepting 
special  contracts  from  the  operation  of  the 
law.  One  rate  is  to  be  charged,  and  that 
the  one  fixed  and  published  in  the  manner 
pointed  out  in  the  statute,  and  subject  to 
change  in  the  only  way  open  by  the  statute. 
There  Is  no  provi^on  for  the  filing  of  con- 
baeta  with  shippsrs,  and  no  method  of  mak- 


ing tham  pnblis  defined  In  the  statuta.  If 
the  rates  sre  eubject  to  secret  alteration  by 
special  agreement,  then  the  statute  will  fall 
of  its  purpose  to  establish  a  rate  duly  pub- 
lished, known  to  all,  and  from  which  neither 
■hipper  nor  carrier  may  deparL"  So,  In 
Adams  Exp.  Co.  t.  United  SUtes,  212  U. 
S.  £22,  632,  633,  S3  L.  ed.  036,  040,  29  Sup. 
Ct.  Rep.  316;  "But  the  power  of  Congress 
over  interstate  trssaportation  embraces  all 
manner  of  carriage  of  that  character,  wheth* 
er  gratuitous  or  otherwise;  and,  in  the  ab- 
sence of  express  exceptions,  we  think  It  wsa 
the  intention  of  Congress  to  prevent  a  de- 
parture from  the  published  rates  and  sched- 
ules in  any  manner  whatsoevei.  If  this 
be  not  so,  a  wide  door  is  opened  to  favorit- 
ism In  the  carriage  of  property  in  the  in- 
stances mentioned,  free  of  charge,  If  it  is  ^ 
lawful.  In  view  of  the  provisions  of  the  * 
interetate  commerce  act,  to'iseue  franks  of  • 
the  character  under  consideration  in  this 
eaa^  then  this  right  must  be  founded  upon 
soma  exception  incorporated  In  the  scL" 

It  is  further  ssld  that  the  passes  cod- 
templated  by  the  parties  were  not  strictly 
free  paeaes;  for,  it  is  argued,  tbe  railroad 
company  would  receive  a  valuable  considera- 
tion for  each  one  iasued  by  it.  This  view 
ia  more  plausible  than  sound,  and  does  not 
meet  the  difficulty.  Suffice  it  to  Hay,  in  this 
caaa,  that  such  passes,  when  issued,  would 
ba  illegal  under  the  act  of  Congraas,  by 
reason  of  their  not  being  paid  for  in  money, 
aeeording  to  the  aompany's  achedula  of 
rates,  but  in  consideration  only  of  ths  re- 
lease by  Mottley  and  wife  of  their  claim 
for  damages  on  account  of  the  collision  in 

We  now  come  to  the  question  whether,  as- 
suming that  tbe  sgreement  of  1871  wsa 
valid  when  made,  could  CongreeH,  by  any 
statute  subsequently  enacted,  make  its  en- 
forcement by  Buit  impoBsibln.  There  are  cer- 
tain propositions  at  the  base  of  this  In- 
quiry which  we  need  not  discuss  at  largs, 
because  they  have  become  thoroughly  eatab- 
lished  in  our  constitutional  jurisprudenao. 
One  is,  that  the  power  granted  to  Congraas 
to  regulate  commerce  an^ong  the  states  and 
with  foreign  nations  is  complete  In  itself, 
and  is  unrestricted  except  by  the  limitations 
upon  its  authority  to  be  found  in  tbe  Con< 
stitution.  Gibbons  v.  Ogden,  9  Wheat,  1. 
0  L.  ed.  23;  Brown  v.  Maryland,  12  Wheat. 
41S,  fl  L.  ed.  078;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  17S  U,  S.  211,  229, 
44  L.  ed.  130,  143,  20  Sup.  Ct.  Rep.  90; 
Scranton  y.  Wheeler,  179  U.  S.  141,  102, 
103,  46  L.  ed.  120,  137,  21  Sup.  Ct.  Rep.  48; 
Chicago  B.  1  Q.  R.  Co.  v.  lllinoiH,  SOO  U.  8. 
601,  60  L.  ed.  690,  £0  Sup.  Ct  Sep.  S41,  4 
A.  &  £.  Ann.  Cas.  1176;  Union  Bridge  Co. 
T.  United  States,  204  U.  S.  304,  400,  61  L. 
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«d.  623,  639,  tl  6np.  Ct  Rap.  167;  AtUntia 
Coaat  Line  B.  Co.  t.  Rtvenide  Milli,  219  U. 
S.  ISe,  202,  OS  L.  ad.  — .81  8np.OtBep.  IM. 
In  tb«  Addfittm  Pip*  C^ue,  this  court 
■aid  tbkt,  undar  Ita  power  to  regulate  eom- 
merce,  CtmgrtoM  "naj  enact  such  le^slk- 
tion  as  shall  dMlar*  void  and  prohibit  the 
« perfarmanoa  of  my  oDntract  between   in- 

•  divlduala  or^corporationi  where  the  natural 
and  direct  effect  of  such  a  contract  will  be, 
when  carried  out,  to  directly,  and  not  as  a 
mere  incident  to  other  and  innocent  pur- 
poMa,  regulate  to  any  aubstantial  extent 
Interstate  commerce." 

In  the  ScrantoQ  Case,  where  a  riparian 
owner  sought  eompensation  from  the  goT- 
emment  because  his  access  to  nartgabllity 
had  been  material]]'  obstructed  bj  a  pier 
aoBstmctad  by  ths  govemment  on  the  sub- 
merged  grounds  in  front  of  his  land,  this 
eoort  *aid:  The  riparian  owner  acquired 
tke  right  of  access  to  navigability  tufi/eot 
to  th*  ooHtingeHop  that  euch  right  might  be- 
eome  valueless  in  consequence  of  the  erec- 
tion under  competent  authority  of  strue- 
tares  on  the  aubmerged  lands  in  front  of  his 
property,  for  the  purpose  of  improving  nari- 
gation.  When  erecting  the  pier  In  question, 
the  government  had  no  object  to  view  ex- 
cept, in  the  interest  of  the  public,  to  im- 
prove navigation.  It  was  not  designed 
arbitrarily  or  capriciously  to  destroy  rights 
belonging  to  any  riparian  owner.  What  was 
done  was  manifestly  necessary  to  meet  the 
demands  of  International  and  Interstate 
eommerce." 

In  the  Union  Bridge  Co.  the  question  was 
M  to  the  constitutional  authority  of  the 
govemment  to  require  the  bridge  company 
to  make  certain  changes  or  aiterations  in  a 
bridge  across  a  navigable  river  of  the 
United  Btates,  in  Penneylvania,  and  whieh 
bridge  the  company  owned  and  eoastantly 
used.  It  was  admitted  that  tbe  bridge  had 
been  lawfully  erected.  But  ulimately,  in 
view  of  the  neceBiities  of  interstate  com- 
merce, It  bad  become  an  unreasonable  ob- 
struction to  free,  open  narigation  by  veasela 
and  boats  then  In  um,  and,  for  that  reason 
alone,  tbe  government,  by  ita  constituted 
authorities,  proceeding  under  an  act  of  Con- 
gress, ordered  the  bridge  company,  of  its 
OioN  eoit,  to  make  certain  changes  and  alter- 
ations in  the  structure.  This  court  held 
that  there  was  no  taking  of  property  for 
^  public  use  In  the  conatitutionai  sense,  and 
■  that  although  the  bridge,  when  erected  nn- 

•  der  the  authority  of'Pennsylvania,  may  have 
been  a  lawful  structure,  and  although  it 
may  not  have  been  an  unreasonable  obstruo- 
tlon  to  commerce,  a*  then  carried  on,  "it 
Bust  be  talcen,  under  the  eases  cited  and 
upon  principle,  not  only  that  the  company, 
when  exerting  the  power  conferred  upon  it 


by  ttM  states  did  so  with  knowledge  of  the 
paramount  authority  of  Congress  ta  regu- 
late  commerce  among  the  states,  but  that 
it  erected  the  bridge  sub/eel  fo  the  poati- 
bitit]/  that  OtrngrcM  miffht,  at  some  /uture 
time,  u>h«n  tlit  jmtiUo  interest  demanded, 
exert  ita  power  by  appropriate  legislatioa 
to  protect  navigation  against  nnreasonabla 
obstructions." 

Long  before  the  above  caaes  were  decided 
It  was  said  in  Legal  Tender  Cases,  12  Wall. 
SSO,  G61,  20  L.  ed.  311,  312,  that  "as.  In 
a  stata  of  civil  society,  property  of  a  citlien 
or  subject  is  ownership,  subject  to  the  law* 
ful  demands  of  the  sovereign,  so  contract* 
must  be  understood  as  made  in  rcferenca 
to  the  possible  exercise  of  the  rightful  au- 
thority of  the  government,  and  no  oblige 
tion  of  a  contract  can  extend  to  the  defeat 
of  legitimate  government  authority." 

These  principles  control  the  decision  of 
th*  present  question.  The  agreement  be- 
tween the  railroad  company  and  the  Mott- 
leys  must  necessarily  l>e  regarded  as  having 
been  made  subject  to  the  poBeibility  that, 
at  some  future  time,  Congreas  might  a» 
exert  Its  whole  constitutional  power  in  regu- 
lating Interstate  commerce  as  to  render  that 
agreement  unenforceable,  or  to  impair  Ita 
value.  That  the  exercise  of  such  power  may 
be  hampered  or  restricted  to  any  extent  by 
oontracta  previously  made  between  indi- 
viduals or  corporations  is  inconceivable. 
The  framers  of  the  Constitution  never  in- 
tended any  such  state  of  things  to  exist. 

It  is  said  that  If  Congress  intended  by 
the  eommerce  act  to  embrace  such  a  caaa 
as  this,  then  the  act  is  repugnant  to  tbe 
Constitution.  Does  the  act  infringe  upon 
the  constitutional  liberty  of  the  citizen  to 
make  eontractsi  ManitcBtly  not.  In  tbe 
Addyaton  Pipe  Case  (p.  22S1,  above  clted.^ 
the  court  said:  "We  do  not  assent  to  tha{^ 
•correctness  of  tbe  proposition  t)iat  the  eon-* 
stitutional  guaranty  of  liberty  to  tbe  in- 
dividual to  enter  into  private  contracts 
limits  the  power  of  Congress,  and  prevent* 
it  from  legislating  upon  the  subject  of  con* 
tracts"  relating  to  interstate  commerce. 
Again:  "But  it  has  never  been,  and  in  our 
opinion  ought  not  to  be,  held  that  the  word 
[liberty]  included  the  right  of  an  individual 
to  enter  Into  private  contracts  upon  all 
subjects,  no  matter  what  their  nature,  and 
wholly  irrespective  (among  other  things] 
of  the  fact  that  they  would.  If  performed, 
result  in  the  regulation  of  Interstate  com- 
merce, and  in  ths  violation  of  an  aet  at 
Congresa  upon  that  subject.  Tlie  provlelom 
In  the  Constitution  does  not,  as  we  believe, 
exclude  Congress  from  legislating  with  re- 
gard to  contracts  of  the  above  nature  wMto 
in  th«  SMreiie  □/  itt  conititvtionat  tigkB 
to   rtgvlatt    oommsres  omon;   fAa   stofifc 
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,  .  .  AajVxing  wlildi  direetlj  obitnieti 
•ad  thiu  r^ulatei  th*t  commerce  whteh  ii 
earried  on  among  tb*  ttatM,  wbetber  It  ia 
■Ut«  legtiUttoo  or  print*  contract*  h«- 
twcen  individuala  or  eorporationi,  ■honld 
ba  aubjact  to  th*  power  of  CongraM  la  tha 
regulation  of  that  comnierce." 

Thoac  anthoritiei  and  principle!  aoadamn 
tha  propoattloD  that  the  defendant*  In  error 
liad  the  conftitutional  right,  pursuant  to 
or  beeauae  of  the  agreement  of  18TI,  and 
during  their  reapectire  live*,  to  accept  and 
DM  free  traniportation  for  themaelves,  at 
paaaengera,  on  an  intoratata  train,  after 
Oongieaa  forbade,  under  pcualtj,  any  inter- 
atate  carrier  to  demand,  collect,  or  receive 
eompenaation  for  traniportation,  or  any  in- 
teratate  passenger  not  within  the  claaeei  ex- 
eepted  hj  the  act,  to  um  transportation 
tieketa,  except  upon  tha  basia  flied  bj^  the 
carrler'a  published  schedule  of  rate*.  After 
the  eommerse  act  came  into  effect,  no  con- 
trast that  wa*  Inconsistent  with  the  regu- 
lations establlehed  by  the  act  of  Congress 
•ould  be  enforced  In  any  oourt.  Tha  rule 
2  upon  this  subject  is  thoroughly  aMabllahad. 
•  'It  )a  not  determinative  of  the  present 
qoeation  that  the  commerce  act,  as  now  con- 
•traed,  will  render  the  contract  of  no  value 
for  the  pnrpoaei  for  which  it  was  made. 
In  Legal  Tender  Cases,  aboxe  cited,  the 
oonri,  referring  to  the  5  th  Amendment, 
which  forbids  the  taking  of  private  prop 
artr  for  public  use  without  just  eompensa- 
Man  or  due  process  of  law,  aaid:  "That 
provision  haa  always  been  understood  as  re- 
ferring only  to  a  direct  appropriation,  and 
■ot  to  consequential  injuries  resulting  from 
the  exerclae  of  lawful  power.  It  haa  nei 
bean  supposed  to  have  any  bearing  upon 
to  Inhibit  lawa  that  Indirectly  work  barm 
and  loes  to  Individuals.  A  new  tariS, 
embargo,  a  draft,  or  a  war,  may  inevitably 
bring  upon  individuals  great  losses;  may, 
tndMd,  render  valuable  property  almost 
valueless.  Thi^  may  destroy  the  worth  of 
•ontraeta." 

In  Fitzgerald  v.  Grand  Trunk  R.  Co., 
whieh  waa  the  case  of  a  contract  for  the 
transportation  of  lumber  through  aeveral 
atatca,  tlie  supreme  court  ol  Vermont  said  i 
"Such  commerce  ie  solely  regulated  by  Cmi- 
greaa,  and  when  parties  make  contracts  to 
engage  In  iuteratate  eommerce,  they  ar« 
held  to  do  ao  upon  the  basis  and  with  tha 
anderstanding  that  ebange*  in  the  lew  ap- 
plicable to  their  contract*  may  be  made. 
Tliere  can.  In  the  nature  of  things,  be  no 
vested  right  in  an  existing  law  which  pre- 
ehidea  Ita  change  or  repeal,  nor  vested  right 
Ib  tbe  omission  to  legislate  up<m  a  partie- 
■lar  anbjeet  which  exempts  a  contract  from 
~  1  of  anbaequent  l^slatlon  upon  Ita 
"  r  by  competent  Ic^slative  au- 


thority."    8S  Tt   100,   ITS,  13  I.A.A.  TO^ 
S  Intara.  Com.  Bep.  OSS,  22  AtL  TS. 

In  Fomeroy  on  Contraeta,  |  2S0  (Speellla 
Performance),  after  observing  that  an  D- 
legal  contract  cannot  be  made  the  basis 
of  any  judicial  proceeding,  and  that  no  ao- 
tion  in  law  or  equity  ooiUd  be  maintained 
upon  It,  it  waa  said:  "This  impoaaibilitj 
of  enforcement  exista,  whether  the  *gre»-  ^ 
ment  is  illegal  Im  It*  inception,  or  whaUwr,  m 
being  valid  whan*made^  the  illegality  haa* 
been  ereated  by  a  aubeequent  atatut*.* 
Among  the  ease*  cited  by  the  author  in  su^ 
port  of  that  view  was  Atkinson  v.  Bitehl^ 
10  East,  630,  5S4,  In  which  the  Chief  Jna- 
tic«.  Lord  Ellenborongb,  delivering  the  opin- 
ion of  the  court,  said:  '^That  no  contraet 
can  properly  be  eairied  into  effect,  whIeh 
wa*  originally  made  contrary  to  the  pro- 
vision* of  law,  or  which,  being  made  ooo- 
sistenUy  with  the  rules  of  law  at  tha  Um% 
ha*  become  illegal  in  virtue  of  soma  m^ 
aequent  law,  are  propositions  whieh  admit 
of  no  doubt."  In  Kentucky  A  I.  Bridge  Cot 
V.  Louisville  A  N.  B.  Co.  e  Inters.  Com. 
Bep.  102,  34  Am.  ft  Eng.  B.  Caa.  BSD,  Jndg* 
Cooley  said :  "But  the  act  to  regulate  oob- 
meroe  ie  a  general  law,  and  eontraeta  ara 
always  liable  to  be  more  or  less  affected 
1^  general  laws,  even  when  In  no  way  r» 
ferred  to.  .  .  .  But  this  InddenUl  «^ 
feet  of  the  general  law  ia  not  understood 
to  make  it  a  law  imparing  the  obligatloB 
of  contraeta.  It  Is  a  necessary  effect  <rf 
any  eonaiderable  ebange  In  tha  public  law*. 
If  the  It^alature  had  no  power  to  alter  Iti 
polio*  laws  when  contracts  would  be  af- 
fected, then  the  most  important  and  valu- 
able reforms  might  be  precluded  by  tb* 
simple  device  of  entering  into  contracts  for 
the  purpose.  No  doctrine  to  that  affael 
would  be  even  plausible,  much  leas  sound 
and  tenabla."  '^f  one  agrees,"  said  Hr. 
Parson*,  "to  do  a  thing  which  It  i*  law- 
ful for  him  to  do,  and  it  become*  unlawful 
by  an  act  of  the  legislature,  th*  act  avoid* 
the  promise."  Parsons,  Contr.  eth  ed.  67C. 
We  forbear  any  further  citation  of  an- 
thorltie*.  They  are  numerous  and  are  all 
one  way.  They  support  th*  view  that,  a* 
the  contract  In  quettion  would  have  beaa 
Illegal  If  mad*  after  the  paa*age  of  th* 
eommerce  act,  it  cannot  now  be  enforced 
against  the  railroad  company,  even  though 
valid  when  made.  If  that  principle  be  not 
sound,  the  result  would  be  that  individual*^ 
and  corporations  could,  by  contract*  b^M 
tween  themselve*.  In  antlelpatlon'of  legl»  • 
lation,  render  of  no  avail  the  exercise  t^ 
OongreSB,  to  the  full  extent  authorised  bf 

the  Constitution,  of  Its  power  to  regulate 
eommeroe.     No  pow«r  of  Congreos  can  bt 

tbn*  reatrioted,    Th*  ml*ehie£*  thai  wonM 
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nnilt  from  «  differant  Interpretfttlon  of  the 
Const!  tutloa  will  be  readtlf  pcreeiveiL 

Id  our  opinion,  the  reli^  isked  by  the 
plaintifTs  must,  upon  principle  and  an- 
thority,  be  denied;  that  the  railroad  com- 
panjr  rightly  refuied,  after  the  pMsage  of 
the  eommeree  net,  further  to  eomplj  with 
the  Bgreemant  of  1871;  and,  that  the  decree 
requiring  performanee  of  Ite  proTuiona  by 
Ueuing  annual  paises  wm  erroneous. 

Whether,  without  enforcing  the  contract 
In  suit,  tb»  defendant!  in  error  may,  by 
■ome  form  of  proceeding  against  the  rail- 
road company,  recover  or  restore  the  right* 
they  had  when  the  railroad  collision  oc- 
curred, is  a  qtieetion  not  before  as,  and  m 
•zpreaa  no  opinion  oa  it. 

The  Jadgment  ii  reTersed,  and  the  caaee 
ia  remanded  for  such  further  proceedings 
aa  may  be  deemed  proper,  not  inconsistent 
with  the  views  herein  expressed. 

Beversed. 

<S9  n.  9.  4ffi.t 

OmCAQO.    INDIANAPOLIS,    k    LOUIS 

VILLE  RAILWAY  COMPANY,  Appt, 

UNITBD  STATEa 

Oabbiebs  (I  35*)— Fkdesal  RJcaui^ATioir— 
AcouTina  ADveBTiBina  m  pAniKHi  or 

TUJI BPOBT  ATIOET . 

1.  The  acceptance  of  advertising  by  a  car- 
rier in  lieu  of  money  in  payment  of  In- 
terstate transportation  furnished  to  the 
publiaher,  his  employees,  and  the  imme- 
diate membere  of  bis  and  their  families, 
violates  the  provisions  of  the  act  to  regu- 
late commerce  of  February  *,  1S87  (24  Stat. 
at  L.  379,  chap.  104,  U.  5.  Comp.  Stat  1901, 
p.  31S4},  and  the  acta  amendatory  thereof, 
nrohi biting  the  furnishing  of  interstate 
transportation  for  a  leas  or  different  com- 
penaation  than  that  specified  in  the  car- 
rier's publiabed  rates. 

[Hd.  Nats.— F^r  ottwr  eaaaa.  ua  Curlera^  Dec 
sis.  i  U'*l 

COMMKBCB    fl   8*)— EXCLnBIVBKBSO  OB  FBD- 

BBAL  Power- FixiHO  COKPXNSaTioii — 

TB  A  IlfiPO  BTATTO  R . 

S.  A  state  statute  authorizing  a  railway 
company  incorporated  under  the  laws  of 
the   state   to  iasue   transportati   "    ' 


concerned,  before  the  provisions  of  the  act 
to  regulate  commerce  of  February  4,  13S7, 
and  the  acta  amendatory  thereof,  under 
which  a  carrier  can  accept  nothing  but 
money  in  exchange  for  interstate  tranapor- 
tation. 
[Bd.   Note.- For  other  ""w,   ■••   Conuneree. 


Cent  DIB.  I  t:    Dm.  Dig.  I  ■-•] 


Snbmttted    December    19,    igio.     Decided 
February  20,  1911. 


APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  Dis- 
trict of  nlinoia  to  review  a  decree  enjoin- 
ing a  carrier  from  issuing  interstate  trans- 
portation in  exchange  for  advertising.    Af> 

See  same  case  below,  1G3  Fed.  114. 

The  facta  are  atated  in  the  opinion. 

Messrs.  E.  O.  Field  and  H.  R.  Kunte 
for  appellant. 

The  Attorney  General  and  Ur.  Bartm 
Comeaa  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opln-  * 
ion  of  the  court: 

By  the  act  of  Congress  of  February  IBth, 
1903,  further  regulating  conuneree  with  for- 
eign nations  and  among  the  stales,  as 
amended  by  the  act  of  June  ZSth,  1900,  it 
was  provided  that  whenever  the  Interstate 
Commerce  Conunisaton  hsd  reasonable 
ground  to  believe  that  a  common  carrier  was  ^ 
enguged  in  carrying  passengers  or  freight* 
between*given  points  at  less  than  the  pub-  ■ 
lis  lied  rates  on  file,  or  was  committing 
any  discrimination  forbidden  by  law,  the 
facts  could  be  set  forth  in  a  petition  in 
equity  to  the  proper  circuit  court  of  the 
United  States,  whose  duty  it  was  made 
lunimarily  to  inquire  into  the  circumstan- 
ces, without  formal  pleadiogs  and  proceed- 
ings applicable  to  ordinary  auita  in  equi^. 
if  the  court  becams  satisfied  upon  investi- 
'  m  that  the  facta  existed  as  alleged,  it 
was  then  by  proper  orders  to  enforos  the 
observance  of  the  publislied  tariffs,  or  di- 
rect a  discontinuance  of  the  alleged  dis- 
crimination, with  such  right  of  appeal  aa 
waa  then  provided  by  law  to  the  partiea 
interested  in  the  tral&c  or  to  the  carrier. 
32  Stat  at  L.  847.  848,  Pt  1,  chap.  708  ;i  M 
Stat  at  L.  584,  chap.  3S91.S 

The  preaent  suit  waa  brought  by  the 
bnited  States  under  that  statute  against 
(lie  Chicago,  Indianapolis,  t  Louisville 
Railway  Company,  a  corporation  of  Indiana 
which  operated  the  lines  of  railroad  Icnown 
as  the  Monon  Route,  and  extending  from 
Chicago  through  Indiana  to  Cincinnati, 
and  from  Michigan  City,  Indiana,  to  Louis- 
ville, Kentucky.  The  railway  company  was 
engaged  in  the  business  of  carrying  pas- 
sengers over  the  above  lines. 

The  petition  alleged  that  on  the  24th 
day  of  January,  le07,  the  defendant  mad* 
a  written  contract  with  the  Frank  A.  Mun- 
aey  Company,  publisher,  at  New  York,  of 
Munsey's  MagSEine,  which  contained, 
I  among  other  provisions,  the  following: 
"Agreement   between    the    Monon    Rout* 

(Chicago,  Indianapolis,  ft  Louisville  RaiK 
'way  Company)   and Frank  A  Mux 
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WKj  Conipanj publislier.  Entered  in- 
to thi* 24  day  of  Janu&ry,  1907. 

"Whereu,  the  eaid   publisher   iuuea 

U.Miitej't  Magarine a  publica- 

tion,  published  at  New  York  City,  New 
York,  Chicago  office  423  Marquett«  Build- 
ing,  and   which  has   a   regular   circulation 

B  of 643,000 each  issue. 

r  ■  "And  whereas,  the  said  Honou  Route 
desires  to  advertise  in  said  publication, 
which  adTertising  the  said  publisher  agrees 
to  do  npMi  the  following  tonne  and  condi- 
tions, which  are  mutually  agreed  upon: 

"Ist.  The  said  publisher  agree*  to  pub- 
lish in  said  publication  an  adTortisement 

of  the  Monon  Rout*  as  follows: One 

psgs  'ad'   (divided  as  desired)    

said   advertisenient   to   appear Favor- 

abljr and   occupy   a  spsce  of  not  less 

than. ....  .one  page and  to  Im  pub- 
lished as  desired  iSBues  of  said  publication. 
"Sd.  In  full  consideration  of  the  forego- 
ing advertising,  the  Honon  Houte  agrees 
to  issuo  the  following  nontransferable 
ttansportation  based  on  regular  published 
nto: 

Trip    tiekfltl    or    mileage 

To  tbo  value  of Five   hundred 

Dollars  ($600.,..)  for  the  pereonal  use 
of  the  publisher,  his  employees  or  immedi- 
ate members  of  his  or  their  families,  which 
said  transportation  shall  be  limited  for 
use  not  later  than  December  31,  ISOT. 

"Sd,  Under  no  circumstancea  must  the 
transportation  issued  under  this  contract 
be  sold  or  transferred  to  or  need  bj  any 
•tlMT  than  the  person  to  whom  issued,  as 
such  sale,  transfer,  or  use  would  be  a  mfa- 
demeauor  under  the  law. 

"4th.     It  ie  understood  and  agreed  that 
the   transportation   Issued   under   this 
tract  shall  be  read  to  points  on  the  Monon 
Boute,  and  not  to  points  on  any  otlier  road. 
.    .     .     Further,   should   said   publisher   or 
■ny    person    named   on   said   tickets    allow 
any  other  person  to  use  same,  or  offer  to 
sell,   sell   or   transfer   the  same,   then 
_  publisher   agrees   to   pay   the   said   Monon 
m  Eouts  as  a  penalty  the  full  rate  of  fare 
•  which  would  have  been  paid*  for  regular 
tickets.    .    ,    .    Ihis  contract  expires  De- 
cember 31,  1907,  unless  otherwise  stipulat- 
ed." 

The  petition  also  alleged  that  after  that 
contract  was  entered  Into,  and  previous  to 
April  3d,  1607,  the  defendant  railway  com- 
pany, pursuant  to  the  above  contract, 
transported  over  its  railway  from  points  in 
one  state  to  points  in  other  states,  the  em- 
ployees of  the  Munsey  Company  upon  trip 
and  mileage  tickets  issued  for  their  bene- 
fit. 

That  such  interstate  transportation,  paid 
lor  according  to  the  company's  published 
ai  B.  C— 18. 


rates,  amounted  to  tl4B.10,  while  the  only 

compensation  received  by  it  for  transpor- 
tation previous  to  May  10th,  1007,  was  the 
publication  in  the  March  issue  of  the  Mun- 
aey  Magazine  of  one  fourth  of  a  page  ad* 
vertiaement  of  the  Monon  Route,  which  the 
parties  valued  at  S125; 

That  while  the  railroad  company  was 
thus  transporting  the  Munsey  employees, 
it  contemporaneously  transported  over  its 
lines  between  the  same  points  other  per- 
sons, and  exacted  and  received  in  money 
From  them,  in  esch  instance,  the  full 
amount  of  its  published  rates  and  farea, 
the  conditions  and  circumstances  of  the 
transportation  being  the  same  in  the  cases 
of  employees  and  others; 

That  in  accordance  with  the  contract  la 
question  the  railway  company  was,  at  the 
date  of  this  suit,  still  furnishing  inter- 
state transportation  to  the  publislier  of 
Munsey's  Msgozine  and  the  members  of  his 
family,  and  to  his  employees  and  the  mem- 
bers of  their  families; 

That  the  railway  company  had  entered 
into  tike  contracts  with  other  publishers  of 
magazines,  newspapers,  and  similar  pericdl- 
eals  to  the  number  of  2G1,  under  the  terms 
of  which  latter  eontracts  the  company,  at 
the  date  this  suit  was  commenced,  was  fur- 
nishing interstate  transportation  over  its 
lines  to  such  persons  as  were  from  time  to 
time  dssignated  by  the  publishers  last  above 
mentioned,  but  not  receiving  compensation 
in  money  in  any  instance  when  furnish-  » 
ing*  transportation  under  those  contracts  7 
for  the  services  rendered  by  it;  and 

That  the  above  contracts  between  the 
railway  company  and  the  publishers  of 
magazines  and  newspapers  are  in  viola* 
tion  of  the  act  of  Congress  regulating  com- 
merce, particularly  g§  2  and  6,  and  also  S  S 
□f  the  above  act,  approved  February  19th, 
1003,  in  this:  that  those  contracts  require 
the  furnishing  ot  interstate  transportation 
at  rates  which,  in  each  instance,  "are  less 
than  and  different"  from  the  rates  contem- 
poraneously exacted  from  the  general  pub- 
lic under  substantially  similar  circumstan- 
ces and  conditions. 

The  company,  in  Its  answer,  averred 
that  the  money  value  of  the  space  pur- 
chased from  the  Munsey  Company  under 
the  contract  was  {600,  as  determined  and 
fixed  by  the  rate  to  the  public,  and  that  It 
was  to  pay  therefor  $500  in  value  of  pas- 
senger transportation  issued  snd  based  on 
regularly  published  rates,  so  that  the 
money  value  of  the  advertising  space  par- 
chased  and  the  money  value  of  the  trans- 
portation furnished  was  the  same;  aad 
that  its  arrangements  for  advertising  spaoa 
with  other  publications  were  based  on  tb* 
"regular  published  rate."    The  answer  con- 
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talu  this  paragnpht  "Defendut  admits 
thftt  it  hu  entered  into  »  large  iin:iib«r  at 
other  eontraeta  for  Advertising  apAM  bj 
written  contnusti  providing  eubituitial^ 
the  eame  at  the  eontre^t  with  the  Mimiey 
CompMij,  me  eforeuUd,  and  that  in  each 
cas^  poreiiant  to  the  termi  and  oonditfona 
of  each  of  eeid  eontraeta,  the  publiahere 
named  in  eaid  oontracti  and  in  each  of 
them  aell  to  thle  defendant  advertiaing 
apace  in  the  par  mone;  value  at  the  oanal 
market  rate  therefor,  and  that  thii  defend- 
ant iaanea  and  pays  therefor  in  truiiporta- 
tioQ  *baied  on  the  regular  publiehed  rate*' 
in  monej  value  equal  to  the  money  value  of 
aaid  advertising  apace." 
The   aniwar   further   aven   that  all   the 


Bta  which  prohibits  the  railway  company 
trmn  giving  free  tickets,  free  passea,  or  free 
toMuportatJon,  but  which,  in  express  words, 
anthoriiee  the  eompaay  to  issue  transporta- 
tion in  payment  for  printitig  and  adtiertt«- 
ing.  It  denied  that  the  purchase  of  ad- 
vertising  apace  by  a  eommon  carrier  consti- 
tuted any  part  of  interstate  eommeroe,  or 
that  Congress  has  any  couBtitutional  power 
to  prohibit  it  from  doing  so. 

It  was  admitted  at  the  hearing  "that 
•aid  defendant  had,  subaequent  to  the  Sling 
of  said  petition,  executed  eontraeta  similar 
in  terms  to  the  ones  set  forth  in  said  peti- 
tion, expiring  Deeonber  31,  1B08,  for  the 
ezohange  of  interstate  transportation  for 
advertising,  under  the  same  condition!  ae 
those  set  forth  in  the  eontraeta  deaorlbed 
in  said  petition,  and  that  said  ease  ihould 
be  heard  and  determined  precisely  at  if  it 
were  alleged  in  the  pleading  that  said  de- 
fendant bad  made  aaid  eontraeta  expiring 
December  31,  1S08." 

The  circuit  court  heard  the  ease  upon 
the  pleading*  and  proofs,  and  adjudged 
that  the  acta  of  the  railway  company,  ae 
alleged  in  the  petition,  were  sustained  by 
the  evidence  (as  they  undoubtedly  were), 
and  were  in  violation  of  the  eommerce  act 
of  February  4th,  ISST  £24  Stat  at  L.  S79, 
ehap.  104,  U.  B.  Comp.  SUt.  ISOl,  p.  31C4], 
of  the  act  further  to  regulate  commerce  ap- 
proved February  ISth,  1903,  and  of  the 
acta  amendatory  thereof. 

It  was  further  adjudged,  in  accordance 
with  the  petition  of  the  government,  "that 
the  defendant,  ita  officera  and  agenta,  and 
any  and  all  peraons  whomsoever,  acting 
ra  its  behaif,  be,  and  they  are  hereby,  en- 
joined from  farther  executing  each  and 
•very  one  of  said  eontraets  now  pending 
for  the  exchange  of  transportation  for 
advertising  space;  and  that  they  be,  and 
tiiey  are  hereby,  enjoined  from  issuing 
transportation  in  exchange  for  advertiafog 
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space  pnrmant  to  the  terms  of  eontraeta 
providing  that  said  transportation  shall  be  ^ 
paid  for   by  the  furnishing  of   advertising  A 
space  in  newapapers  or  *  periodicals,    that* 
they  be,  and  they  are  hereby,  enjoined  fiom 
accepting  advortisementa   in  lieu  of  money 
payment    for    interstate    transportation, 
pursuant   to   agreementa  or   eontraeta   pro- 
viding that  said  advertising  space  shall  be 
paid   for  by   issuing    tranaportation ;    and 
that  they  b^  and  they  are  hereby,  enjoined 
from  committing  any  of  the  acta  with  ref- 
erence to  the  exchange  of  interstate  trau- 
portation  for  advertiaing  space,  as  charged 
said  petition." 

1.  The  decisive  question  in  this  caee  it 
whether  the  contract  between  the  railway 
company  and  the  IduDsey  Company  is  («■ 
pugnant  to  the  acta  of  Congress  regulating 
commerce.  In  other  worda,  could  the 
company,  in  return  for  the  transportation 
which  it  agreed  to  furnish  and  did  furnish 
to  the  Munsey  publisher  over  its  interstate 
and  to  his  employees  and  to  the  im- 
mediate members  of  Ms  and  their  families 
accept  aa  compensation  for  auch  service 
anything  elae  than  money,  the  amount  to 
be  determined  by  its  publiehed  schedule  of 
rates  and  chargesi  Upon  the  authority  <rf 
Louisville  ft  N.  B.  Co.  v.  Mottley  (juit  de- 
cided) 219  D.  S.  467.  55  L.  ed.  — ,  81  Sup. 
CL  Bep.  285,  and  according  to  the  prindplM 
announced  in  the  opinion  In  that  ease,  the 
answer  to  the  above  question  must  be  in 
the  negative.  The  acceptanee  by  the  rail- 
way company  of  advertiaing,  not  of  money, 
in  payment  of  the  interstate  tranaportm- 
tion  furnished  to  the  publisher  of  the 
Munsey  magadne,  his  employees  and  the 
immediate  members  of  his  and  their 
families,  waa,  for  tlie  reaaona  given  in  the 
Mottley  Case,  in  violation  of  the  eom- 
merce act.  The  facta  in  the  present  eaee 
show  how  easily,  under  any  other  rule,  the 
act  can  be  evaded  and  the  object  ol  Con- 
gress entirely  defeated.  The  legislative  de- 
partment intended  that  all  who  obtained 
transportation  on  interstate  lines  should 
be  treated  alike  in  the  matter  of  rates,  and 
that  all  who  availed  themselves  of  the 
services  of  the  railway  company  (with 
certain  specified  exoeptions)  should  be  on 
a  plane  of  equality.  Those  ends  cannot  be 
met  otherwiae  than  by  requiring  trana-  A 
portation  to  be*  paid  for  In  money,  whiok  ■ 
haa  a  certain  value,  known  to  all,  and  not  in 
commodities  or  aervices,  or  otherwise  than 

S.  We  need  say  bnt  little  about  tba 
Indiana  atatute  upon  which  the  defense  la 
in  part  based.  The  transactions  In  reapect 
of  which  the  government  seeks  relief, 
being  interstate  in  their  character,  the  aota 
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«f  Congrau  as  to  aaob  trkDBSctioii*  art 
paramoimt.  No  etaU  enactment  can  b« 
of  ftuy  avail  when  tha  aubjeet  of  aucli 
tranaacttone  haa  been  eovered  by  an  act 
«(  Congreaa,  acting  witliln  the  limita  of  it* 
eonititutional  ponera.  It  haa  long  been 
lattled  that  when  an  "act  of  the  legialature 
of  a  atate  preaeribea  a  regulation  of  the 
anbject  repugnant  to  and  Inconsiatent  wltb 
the  r^nlation  of  Congreaa,  the  state  law 
moat  give  way,  and  this  without  regard 
to  the  aouree  of  power  whence  the  atate 
l^alature  derived  ita  enactment."  Sinnot 
T.  Davenport,  £2  How.  2ST,  S43,  IS  L.  ed. 
MS,  247;  Mieaouri,  K.  ft  T.  R.  Co.  v. 
Baber,  189  U.  S.  SIS,  628,  42  L.  ed.  878, 
882,  ]8  Bup.  CL  Kep.  4B8;  Beid  v.  Colo- 
rado, 187  U.  S.  137,  47  L.  ed,  108,  23  Sup. 
Ct  Rep.  B2,  12  Am.  Crim.  Rep.  506.  Thii 
reanlta,  Chtel  Juatice  Marahall  said  In 
Oibbona  v.  Ogden,  S  Wheat,  1,  6  L.  ed.  23, 
aa  well  from  the  nature  of  the  government 
aa  from  the  worda  of  the  Conatitutiou. 
Jodgmeot  affirmed. 

an  IT.  B.  «t.> 
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OoKHSBcc  (I  S8*)'-8tati  RiouiATioif  — 
Fnu.  T&Aiit  Cbbw. 

L  Preacrihing  a  minimum  of  three  brake- 
men  for  freight  trains  of  more  than  twentj*- 
Ave  eara,  operated  in  the  state,  aa  is  done 
b7  Ark.  I^wa  1907,  No.  llff,  does  not 
amoont  to  an  vnconatitutional  regulation 
of  interatate  eommerce  when  applied  to  a 
foreign  railway  eompany  engaged  in  aucb 


OoNnrrtiTioNAi.  Law  (|  241*>  —  Eqttai. 
Pbotkctiom  op  vhk  iZ&ws  — RiqoiBina 
TvLL  Traik  Cxiw. 

2.  The  exclusion  of  railroads  less  than  SO 
milea  in  length  from  the  operation  of  Aik. 
L«wa  1907,  No.  116,  prescribing  a  minimiun 
of  three  brakemen  for  freight  trains  of 
more  than  twentv-five  cars,  does  not  deny 
to  other  railroada  the  equal  protection  of 
the  Uws. 

tW.  NotaL— 7«T  oUiar  caaaa,  aM  Conitltutlonal 
IMM,  Deo.  Dig.  I  241.*1 

CoifmiTDTiONAi.  Law  (I  297»)— Doe  Peo- 
ons  or  Law— RiqoiBUK]  ruu.  Traih 
Oxiw. 

3.  A  railway  oompany  la  not  deprived  of 
Ita  proper^  without  due  proceaa  of  law  by 
Ark.  I«wa  1907,  Ho.  IIQ,  penalising  the 
operation  of  freight  traina  of  more  than 
twen^-flve  cara  with  leas  than  three  braka- 

I,  r^ardleaa  of  an^  equipment  with  anto- 

H,  lee  ConitltuUanal 


luplers  and 
[Sd.  Not*— For  nlhr 
Idw,  Dm.  Dig.  I 
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Argued  Norember  II,  1910.     Decided  Feb- 
ruary 20,  1911. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkanaaa  to  review  a  judgment 
which  affirmed  judgments  of  the  Pulaski 
Circuit  Court  of  that  state,  penalizing  the 
operation  of  a  freight  train  with  lens  than 
three  brakemen.    Affirmed. 

See  aame  ease  below,  86  Ark.  412,  111  B. 
W.  «6. 

The  facts  are  stated  In  the  opinion. 

Hesira.  Thomas  B.  Bnzbee,  Lawrenco 
Harwell,  Edward  B.  Peirce,  and  Erasmus 
C.  Lindley  for  plaintiff  in  error. 

Mesars.  Hal  Zi.  Norwood  and  V.  Xk 
Tarry  for  defendant  in  error.  ». 

*Hr.  Jnsttee  Harlao  delivered  the  opin-* 
ion  of  the  court: 

Two  actions  were  instituted  by  tlia 
atate  of  Arkansas  In  one  of  its  courts 
igoinat  tiie  Chicago,  Rock  laland,  k  Paelf- 
ie  Railway  Company,  a  corporation  of 
niinoia  engaged  In  railroad  busineaa  in 
several  states.  The  company  It  was 
agreed,  entered  Arkansas  for  purposes  of 
railroad  business,  complying  with  all  con* 
dltlon*  of  the  laws  of  that  state  author* 
iaing  foreign  railroad  eorporationa  to  do 
such   bnalness   within   Ita  limits. 

The  complaint  alleged  that  the  defend- 
ant company  on  a  named  day,  and  In  vio- 
lation of  the  law  of  Arkansas,  operated 
ran  in  that  state  a  freight  train  of 
I  than  twanty-flva  cara  without  hav- 
ing equipped  sueh  train  with  aa  many 
aa  three  brakemen;  and  that  the  railroad 
which  the  train  was  operated  was 
more  than  fiO  miles  In  length.  The  state 
asked  a  judgment  In  each  ease  against  the 
railway  company  for  (500.  The  company 
filed  in  each  case  both  an  answer  and  a 
genera]  demurrer. 

The  aulta  were  based  on  an  Arkausai 
statute  (Ark.  Laws  1907,  No.  116]  pr«- 
seribing  the  minimum  number  of  employ- 
ees to  be  used  In  the  operation  of  freight 
traina,  and  providing  a  penalty  for  vio- 
lating ita   provisions. 

The  statute  is  in  these  words:  "%  L 
No  railroad  company  or  officer  of  court, 
owning  or  operating  any  line  or  lines  of 
tmilroad  in  this  state,  and  engaged  In  the 
transportation  of  freight  over  its  line  or 
lines,  shall  equip  any  of  its  said  freight 
traina  with  a  crew  conaisting  of  leas  than 
an  engineer,  a  fireman,  a  conductor,  and 
three  brakemen,  regardlesa  of  any  modem 
equipment  of  automatic  couplers  and  air 
brakea,  except  aa  hereinafter  provided.  J 
i  8.  Thia*act  shall  not  apply  to  any? 
railroad  company  or  officer  of  court  whose 
line  or  lines  are   leas   than   60   miles   In 
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langth,  DOT  to  any  nilroad  in  thU  BUte, 
legardleM  of  the  length  of  tht  eald  linea, 
where  uid  freight  treine  eo  operated  ahull 
eonaiat  of  leoa  than  tirenty-fire  can,  it 
being  the  purpoae  of  thii  act  to  require  all 
railroad*  in  this  atate  whose  line  or  linea 
are  over  60  milea  in  length,  engaged  in 
hauling  a  freight  train  consisting  of 
tvrentf-flve  cars  or  mare,  to  equip  the 
aame  with  a  crew  conaisting  of  not  leea 
than  an  engineer,  a  flremau,  a  conductor, 
and  three  brakemen;  but  nothing  in  this 
act  aball  be  conitrued  so  as  to  prevent 
any  railroad  company  or  officer  of  oourt 
from  adding  to  or  increaeing  Ita  crew  be- 
yond the  number  aet  out  in  this  act 
I  i.  Any  railroad  company  or  officer  of 
court  violating  any  of  the  proviaiona  of 
thia  act  ahatl  be  fined  for  each  offense  not 
lesa  than  (100  nor  more  than  (SOO,  and 
each  freight  train  so  illegally  run  shall 
constitute  a  separate  offense.  Provided, 
the  penalties  of  this  act  shall  not  apply 
during  strikes  of  men  in  train  service  of 
lines  involved."  Ark.  Laws  1907,  No.  116. 
The  railway  company's  answer  In  each 
ease  contained  six  paragraphs.  The  court 
sustained  the  demurrer  to  parsgrapha  1, 
3,  S,  4,  and  t  (the  defendant  excepting), 
and  thereupon,  by  stipulation,  the  two 
actions  were  consolidated  for  the  purpose 
of  a  trial  on  paragraph  S,  which  was  as  fol- 
lows: "Defendant  states  that  ita  aald  train 
was  equipped  with  automatic  couplers  and 
air  brakes,  bo  that  the  cara  thereof  could 
be  coupled  and  uncoupled  without  the 
necessity  of  brakemen  going  between  the 
cara,  and  could  be  stopped  by  the  appli- 
cation of  the  air  brakes  by  the  engineer 
of  said  train  without  the  intervention  or 
aaaistanee  of  the  conductor  or  brakeman, 
aa  required  by  the  act  of  Congress  and 
the  order  of  the  Interstate  Commerce 
Commission,  made  thereunder;  that  it  had 
employed  on  aaid  train  a  conductor  and 
-  two  brakemen,  and  that  the  employment 
»  of  another  brakemen  on  said  train  was 
■  unnecessary,  because  there  were  no  duties 
connected  with  the  running  and  operatinji 
of  said  train  to  be  performed  by  a  third 
brakemao,  and  siud  act,  in  attempting  to 
require  the  defendant  to  employ  three 
brakemen  on  said  train,  attempted  to  re- 
quire the  defendant  to  expend  a  large 
amount  of  money  for  a  useless  and  un- 
necessary purpoae,  and  to  deprive  the  de- 
fendant of  ite  property  without  due  proe- 
«s*  of  law,  and  la  therefore  In  violation 
of  and  in  conflict  with  g  1  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States." 

The  consolidated  eauees  war*,  by  agree- 
ment of  the  parties,  tried  by  the  courL 
Th«  result  in  mwIi  eaae  wai  «  Judgment 


against  the  railway  company  for  $100. 
Upon  appeal  by  the  company  to  the  su- 
preme court  of  Arkansas,  the  action  of  the 
trial  court  was  afSrmed.  86  Ark.  4t2, 
111  8.  W.  4B6. 

In  the  state  court  the  railway  company 
assailed  the  aet  in  question  as  being  in 
conffiet  with  the  I4th  Amendment,  as  well 
aa  of  the  commerce  clause,  of  the  Const!* 
tutioD  of  the  United  States.  But  the  an- 
preme  court  of  Arkansas  overruled  these 
objections,  holding  that  the  act  was  not 
to  be  taken  aa  inconsistent  with  the  Con- 
stitntion  of  the  United  States.  The  caaa 
is  here  for  review  on  the  question  whether 
the  statute  la  in  violation  of  the  Con- 
stitution, 

In  our  judgment,  these  questions  are 
concluded  by  former  decisions,  and  no  ex* 
tended  discussion  of  them  is  now  required. 
Yet,  an  examination  of  some  of  the  de- 
cisions will  be  proper  in  order  to  show  the 
precise  grounds  on  which  this  court  has 
determined  whether  state  enactments  of  a 
particular  kind  were  regulations  of  inter- 
state commerce  or  in  violation  of  the  14th 
Amendment. 

A  leading  case  on  the  general  subject 
is  Smith  V.  Alabama,  124  U.  S.  46G,  474, 
48Z,  31  L.  ed.  608,  610,  513,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  GG4,  which  In- 
volved the  validity  under  the  Conatltution 
of  the  United  States  of  a  statute  of  Ala- 
bama making  it  a  misdemeanor  for  an  3 
engineer  to*operate,  in  thai  slate,  a  train  7 
of  cars  naed  for  transportation  of  per- 
sons or  freight  without  Qrst  undergoing 
an  examination  before  and  obtaining  a 
license  from  a  board  appointed  by  tha 
governor.  The  atatuto  provided  that  be- 
fore issuing  a  license,  the  iMtard  ahould 
inquire  into  the  character  and  habita  of 
the  applicant;  that  no  license  ahould  be 
granted  if  he  was  found  to  be  of  reckless 
or  intemperate  habits;  that  any  license 
granted  should  be  forfeited  If,  upon  notice, 
the  engineer  was  found  to  have  been  in- 
toxicated within  six  hours  before  or  dnr- 
ing  the  time  he  was  engaged  in  running 
a  railroad  engine;  and  that  the  license 
should  be  revoked  or  canceled  if  the  engineer 
was  ascertained  from  any  cause  to  be  un- 
fit or  incompetent.  That  ease  related  to 
an  engineer  whoae  ordinary  run  was  over 
the  Mobile  &  Ohio  Railroad  Company,  be- 
tween Mobile,  Alabama,  and  Corinth, 
Mississippi.  He  never  handled  the  engine 
of  any  train  between  polnta  wholly  with- 
in Alabama.  Aa  an  employee  of  the  com> 
pany  he  also  operated  an  engine  drawing 
a  paasenger  train  between  St.  Louis  and 
Mobile.  It  was  contended  that  the  sUt- 
nte  woa  repugnant  to  the  commerce  elauM 
of  the  ConatltnUon  of  the  United  BUbm. 
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Tliia  oonrt  nfemd  to  th*  dMiiton  In 
Sherlock  t.  AUing,  93  U.  S.  99,  lOS,  S3 
L.  ed.  S19,  920,  which  involvad  th»  qoM- 
tion  whether  ui  Indiuw  statuta  author- 
izing  a  luit  bj  the  perBOual  repreMntti- 
tlve  of  A  deceased  perioa  whoM  death 
vai  CMued  bf  tbe  wrongful  kct  or  omi»- 
■ion  of  Miother  could  be  applied  where 
the  dektb  waa  th«  result  of  a  oolliaion 
between  ateamboata  navigating  the  OAto 
riv»r.  AaA,  apealdng  b;  Mr.  Juitica  Matth- 
ew*, It  aaid:  "Legislation,  in  a  great 
varietj  of  waTS  may  affect  commerce  and 
penoiu  engaged  in  it  without  constitut- 
ing a  regulation  of  it  within  the  meaning 
of  the  Constitution.  .  .  .  And  it  may  be 
said  ganerall;,  that  the  legislation  of  a 
state,  net  dlnct«d  against  commarca  or  an; 
of  its  regulationa,  but  relating  to  the  rights, 
H  duties,  and  liabilities  *f  dticena,  and  only 
^  indirectly  and  remotely  affecting  the  op- 
•  erations  of'commeree,  is  of  obligatory 
force  upon  eitizens  within  it*  territorial 
jurisdiction,  whether  on  land  or  watei,  or 
engaged  in  eonuaere^  foreign  or  interstate, 
«r  in  any  other  purtnlt."  The  court  pro- 
•eedad:  "In  conclusion,  we  find,  there- 
fore, lint,  that  the  statute  of  Alabama, 
the  validity  of  which  ia  under  eonsider- 
ation,  is  not,  considered  in  ita  own  nature, 
a  regnlation  of  interstate  commerce,  even 
when  applied  as  in  the  ease  under  con- 
sideration; secondly,  that  it  is  properly  an 
act  of  the  legislation  within  the  scope  of 
the  admitted  power  reserved  to  the  state 
to  regulate  the  relative  rights  and  duties 
•f  persons  being  and  acting  within  its 
tenitorial  jurisdiction,  intended  to  oper- 
ate ao  as  to  secure  for  the  public,  safety 
at  person  and  property;  and,  thirdly,  that, 
•0  far  as  it  affect*  transactions  of  com- 
meroe  among  the  states,  it  does  so  only 
indirectly,  incidentally,  and  remotely,  and 
not  so  as  to  burden  or  impede  them,  and, 
in  the  particulars  in  which  It  touches 
those  transaotioDB  at  all.  It  1>  not  In  con- 
flict with  any  exprpss  enactment  of  Congress 
on  the  subject,  nor  contrary  to  any  intention 
af  G«ngTM^  to  be  presumed  from  its 
silence." 

In  Nashville,  0.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  8.  SB,  101,  Sa  L.  ed.  352, 
SH,  £  Intera,  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28,  the  question  was  as  to  the  valid- 
ity, ao  far  as  interstate  eommerce  was 
eonceroed,  of  a  statute  of  Alabama, 
saaetad  for  the  protection  of  the  traveling 
pnbUe  against  accidents  caused  by  color 
bUndoeM  and  defective  rision  on  the  part 
of  railroad  employees,  and  which  pro- 
vided for  an  examination  befors  a  state 
board  of  any  person  seeking  a  position 
that  involved  the  running  or  management 
•<  »  ndlroad  train.    In  that  cm*  tha  rafl- 


way  company  operated  Its  lines  throu^ 
several  states,  and  employed  as  a  train 
conductor  one  who  had  not  obtained  a 
certificate  of  his  fitness  ao  far  as  color 
blindness  and  visual  power*  were  con- 
cerned after  referring  to  Smith  v.  Ala- 
bama, above  cited  as  holding  that  the 
statute  of  Alabama,  involved  in  that  case,  S 
was  not  displaced  by  any  ezpresB*  enact-  ■ 
ment  of  Congress  fn  the  exercise  of  its 
power  over  oommerce,  and  that,  until  so 
displaoed,  it  remained  "as  tlie  law  gov- 
erning carriers  in  the  discharge  of  tbeir 
obligations,  whether  engaged  in  purely  tn> 
ternat  commerce  of  the  state,  or  in  com' 
merce  among  the  states,"  this  court, 
speaking  by  Mr.  Justice  Field,  said:  "The 
same  observations  may  be  made  with  re- 
spect to  the  provisions  of  the  state  law 
for  the  examination  of  parties  to  be  em- 
ployed on  railways,  with  respect  to  tbeil 
powers  of  vision.  Such  legislation  is  not 
directed  against  eommerce,  and  only  af- 
fects it  incidentally,  and  therefore  can- 
not be  called,  within  the  meaning  of  the 
Constitution,  a  regulation  of  commerce." 
But  the  case  more  nearly  analogous  to 
the  present  one  U  that  of  New  York,  N. 
K  t  H.  R.  Co.  V.  New  York,  165  U.  S. 
026,  031-633,  41  L.  ed.  8S3-SSG,  17  Sup. 
Ct  Rep.  418,  where  the  court  was  required 
to  determine  the  validity,  under  the  Con- 
stitution of  the  United  States,  of  a  stat- 
ute of  New  York  regulating  the  heating 
of  steam  passenger  ears,  and  directing 
guards  and  guard  poets  to  be  placed  on 
railroad  bridges  and  trestles  snd  tbe  ap- 
proaches thereto.  The  statute  provided 
that  no  steam  railroad  doing  business  in 
New  York  after  a  named  day  should  heat 
its  passenger  cars  on  other  than  mixed 
trains  by  any  stove  or  furnace  kept  in- 
side of  the  car  or  suspended  therefrom, 
except  that)  in  case  of  accident  or  other 
emergency,  such  stove  or  furnace,  with 
necessary  fuel,  conld  be  temporarily  used; 
thst  where  any  ear*  had  been  equipped 
with  apparatus  to  heat  by  steam,  hot 
water,  or  hot  air  from  the  locomotive  or 
from  a  special  car,  the  store  then  in  nss 
could  be  retained  and  used  when  the  car 
was  standing  still;  and  that  the  statute 
should  not  apply  to  railroads  less  than  60 
mile*  In  lengUi,  nor  to  the  use  of  stoT«s 
of  a  pattern  and  kind  to  be  approved  by 
the  stata  railroad  commissioners  for  cook- 
ing purposes  In  dining  ears.  The  New 
York,  New  Haven  k  Hartford  RUlroad  ^ 
Company,  a  Connecticut  corporation,  dur*  « 
ing  atoertain  period  named,  ran  train*  of? 
passenger  ears  over  its  route  from  tha  oity 
of  New  York  to  Hartford,  and  from  Hart- 
ford to  New  York,  and  on  through  trains 
a*  well  aa  oil  its  road  In  New  York  other 


dn.GOOgIC 


t7a 


11  SUPREHE  COUBT  EEFORTEB. 


Oct. 


tbu  on  mixed  traiiia,  the  company  heftM 
its  cKt  by  BtOTCB  ud  rarnftccB  kept  with- 
in the  cnrg.  An  action  was  bronght 
■gaioat  the  tbjIwbj  company  for  violation 
of  the  above  atatute,  and  there  wu  a 
verdict  in  favor  of  the  itata  for  the  pen- 
altlea  impoaed.  That  judgment  waa 
affirmed  by  the  court  of  appeals  of  New 
Yorlc.    142  N.  "S.  846,  37  N.  E.  668. 

It  waa  contended  in  that  case  that  the 
N«w  York  atatute  vaa  repugnant  both  to 
the  commerce  clausa  of  the  Constitution 
and  to  the  14th  Amendment.  In  the 
opinion  of  thii  court,  the  principle  an- 
Botmeed  In  Gibboni  v.  Ogden,  9  Wheat.  1, 
Ell,  6  L.  ed.  23,  73,  that  the  mere  grant  to 
CongreM  of  the  power  to  regulate  com- 
merce did  not,  of  iti  own  force,  and  with- 
out legislation  by  Congress,  impair  the 
authority  of  the  atatei  to  establiah  rea- 
sonable regulations  for  the  protection  of 
the  health,  the  lives,  or  the  safety  of  their 
people,  waa  reaffirmed,  and  <t  wai  uid: 
"The  statute  in  question  had  for  ita  ob- 
ject to  protect  all  persons  traveling  in  the 
atate  of  New  York  on  passenger  cars 
moved  by  the  agency  of  steam  against 
tlM  perils  attending  a  particular  mode  of 
heating  auob  oars.  There  may  be  reason 
to  doubt  the  efBcacy  of  regulations  of 
that  kind.  But  that  was  a  matter  for 
the  state  to  determine.  We  know  from 
the  face  of  the  statute  that  it  has  •  Teal, 
substantial  relation  to  an  object  as  to 
which  the  atate  is  competent  to  legislate; 
namely,  the  personal  security  of  those 
who  are  passengers  on  ears  used  uiithm  ita 
Utttit*.  Why  may  not  regulations  to  that 
end  be  made  applicable,  within  a  state,  to 
the  cars  of  railroad  companies  engaged  in 
interstate  commerce  as  well  as  to  cars 
used  wholly  within  such  state  I  Persons 
traveling  on  interstate  trains  are  as  much 
entitled,  while  within  the  state,  to  the 
»  protection  of  that  state,  as  those  who 
•  travel  on  domestic  trains.  The  *  statute 
in  question  is  not  directed  against  inter- 
state commerce.  Nor  is  it,  within  the 
meaning  of  the  Constitution,  n  regulation 
of  commerce,  although  it  controls,  In  some 
degree,  the  conduct  of  those  engaged  In 
such  commerce.  So  far  as  it  may  affect  in- 
terstate commerce,  it  is  to  be  regarded  as 
legislation  in  aid  of  commerce,  and  en- 
acted under  the  power  remaining  with  the 
state  to  regulate  the  relative  rights  and 
da  ties  of  all  persons  and  corporations 
within  its  limits.  Until  displaced  by  such 
national  legislation  aa  Congress  may 
rightfully  establish  under  its  power  to 
regulate  commerce  with  foreign  nations 
and  among  the  several  states,  the  validity 
«f  the  statute,  ao  far  aa  tjie   commerce 


clause  of  the  Constitution  of  the  United 
States  is  concerned,  cannot  be  questioned.' 

It  was  also  contended  that  the  steiute, 
if  enforced  according  to  its  terms,  would 
make  rapid  tranHportatiou  difficult,  if  not 
impossible,  and  that  to  compel  an  inter- 
state train  to  conform  to  its  provisions 
would  be  a  wholly  unnecessary  burden  on 
interstate  passengers.  After  observing 
that  possible  inconveniences  could  not 
affect  the  question  of  the  power  in  each 
state  to  make  such  regulations  for  the 
safety  of  passengers  on  interstnte  trains 
as,  in  the  the  judgment  of  the  state,  all 
things  considered,  were  reasonable,  appro- 
priate, or  necessary,  this  court  said:  "In- 
convenience of  this  character  cannot  be 
avoided  so  long  as  each  state  hos  plenary 
authority  within  ita  territorial  limits  to 
provide  for  the  safety  of  the  public,  ac- 
cording to  its  own  views  of  necessity  and 
public  policy,  and  so  long  as  Congress 
deems  It  wise  not  to  establish  regula- 
tions -on  the  subject  that  would  displaca 
any  inconsistent  regulations  of  tlie  states 
covering  the  same  ground."  In  reference  to 
the  eontoition  that  the  statute  denied  the 
equal  protection  of  the  laws,  as  prescribed 
by  the  14th  Amendment,  the  court  said: 
'^Is  contention  is  based  upon  that  dauaa  ^ 
of  the  statute  declaring  tliat  it  shall  not  v 
apply  to  railroads  leas  than  60* miles  in* 
length.  No  doubt  the  main  object  of  tbs 
statute  was  to  provide  for  the  safety  of 
passengers  traveling  on  what  are  common- 
ly called  trunk  or  through  lines,  connect- 
ing distant  or  populous  parts  of  the  coun- 
try, and  on  which  the  perils  incident  t» 
traveling  are  greater  than  on  abort,  local 
lines.  But,  as  suggested  in  argument,  a 
road  only  60  milea  in  length  would  seldonv 
have  a  sleeping  car  attached  to  its  traiost 
and  passengers  traveling  on  roads  of  thai, 
kind  do  not  have  the  apprehension  ordi- 
narily fett  by  passengers  on  trains  regu- 
larly carrying  alceping  cars  or  havlng- 
many  passenger  caches,  on  account  of  ths 
burning  of  cars  in  case  of  their  derailment 
or  in  case  of  collision.  In  any  event,  there- 
Is  no  such  discrimination  against  com- 
panies having  more  than  60  miles  of  road 
aa  to  Justify  the  contention  that  there  haa 
been  a  denial  to  the  compunies  named  la 
the  act  of  the  equal  protection  of  tb» 
laws.  The  statute  la  uniform  in  its  oper- 
ation upon  all  railroad  companies  doing- 
buaineas  In  the  state  of  the  class  to  which 
it   is   mads   applicable." 

The  principles  announced  in  the  above- 
cases  require  an  afBrmance  of  the  judg- 
ment of  the  supreme  oourt  of  Arkanssa. 
It  ia  not  too  much  to  say  that  the  stat* 
was  under  an  obligation  to  establish 
such    regulations    as    we 
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reuoiiabU  for  tha  tafet]/  ol  all  engaged  in 
buiines*  or  domidled  nitbin  ita  limita. 
Bejond  doubt,  puMDgera  on  interstate 
carriers  whlla  withtn  Arkaniu  are  m 
fulif  entitled  to  the  benefits  of  valid  local 
lai*i  enMted  for  tbe  public  Mfety  as  are 
dtUen*  of  tbe  state.  Local  Etatutea  dl- 
ncted  to  euch  an  end  bave  tbeir  lource  in 
the  power  of  tbe  state,  never  luirendered, 
•f  earing  for  tbe  public  safety  of  all  with- 
in ita  Jnriadiction;  and  tbe  validity  under 
tlie  Conetftutton  of  the  United  States  of 
■ucb  statntea  it  not  to  be  qneitioned  in  a 
Federal  oonrt  unless  tbey  are  clearly  in- 
coneiatent  witb  eoma  power  granted  to 
the  general  government,  or  with  some 
right  aeenred  by  that  Inatrument,  or  an- 
B  lass  they  are  purely  arbitrary  In  their 
f  nature.  Tbe  statute  here  involved  is  not 
In  an7  proper  sense  a  regulation  of  in- 
teratate  commerce,  nor  does  It  deuy  tbe 
•qual  protection  of  the  laws.  Upon  ita 
face,  it  muat  be  taken  as  not  directed 
against  interstate  commerce,  but  as  hav- 
ing been  enacted  In  aid,  not  in  obstruction, 
of  anch  commerce,  and  for  the  protection 
d  those  egagad  in  aueh  commerce.  Under 
the  evidence,  there  ia  admittedly  some 
room  for  controversy  aa  to  whether  tbe 
•tatate  is  or  was  neeeasary;  but  it  cau- 
Bot  be  aaid  that  it  ia  ao  unreasonable  aa 
t»  justify  tbe  court  in  adjudging  that  it 
k  merely  an  arbitrary  exercise  of  power, 
and  not  germane  to  the  objecta  which 
evidently  the  state  legialatura  had  in 
view.  It  ia  a  means  employed  by  tha 
■tate  to  accomplish  an  object  which  it  is 
entitled  to  accomplish,  and  such  means, 
even  if  deemed  unwiae,  are  not  to  be  con- 
demned or  disr^arded  by  the  courts,  if 
they  have  a  real  relation  to  that  object. 
And  the  atatute  being  applicable  alike  to 
all  belonging  to  the  same  elaaa,  there  ia 
no  basia  for  tbe  contention  that  there  baa 
been  a  denial  of  the  equal  protection  of 
tbe  laws.  Undoubtedly,  Congreai,  in  its 
diaeretion,  may  take  entire  charge  of  the 
whole  subject  of  the  equipment  of  inter- 
state esTB,  and  establish  such  regulations 
aa  are  necessary  and  proper  for  the  pro- 
tection of  those  engaged  In  interstate 
eommeree.  But  it  has  not  done  ao  in  re- 
spect to  tbe  number  of  employees  to 
whom  may  be  committed  the  actual  man- 
agement of  interstate  trains  of  any  kind. 
It  baa  not  eatabliahed  any  regulationa  on 
that  snbjeet,  and  until  it  doea,  the  stat- 
Btea  of  tha  state,  not  in  their  nature  arbi- 
trary, and  which  really  relate  to  the 
rigbta  and  duties  of  all  within  the  juria- 
diction,  muat  control.  This  prindple  has 
been  Brmly  eatablished,  and  la  a  moat 
wbolesome  one  under  our  systems  of  gov- 
ernment. Federal  and  etate.  In  addition 
to   the   otses   above   dted.    Mobile   County 


T.  Kimball,  102  U.  S.  691,  2S  L  ed.  238; 
Gulf,  C.  *  S.  F-  R.  Co.  V.  Hefley,  158  U. 
S.  BS,  33  L.  ed.  910,  IE  Sup.  Ct.  Rep.  SOSj 
Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
656,  40  L.  ed.  1107,  16  Sup.  Ct  Rep.  934; 
Chicago,  M.  &  St.  P.  R.  Co.  t.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  IB  Sup.  Ct  Rep.  S 
2S9;  Western  U.  Teleg.  Co.  v.^Kansaa,  216? 
U.  S.  27,  04  L.  ed.  36S,  30  Sup.  Ct  Rep. 
190;  Reid  v.  Colorado,  187  U.  S.  137,  47 
L.  ed.  108,  23  Sup.  Ct  Rep.  92,  12  Am. 
Crim.  Rep.  COS;  and  Uissourl,  K.  ft  T.  B. 
Co.  V.  Haber,  169  U.  6.  613,  42  L.  ed.  878, 
18  Sup.  Ct  Rep.  488,  may  be  consulted. 
Judgment  afSrmed. 

<iu  n.  B.  in.) 

SOUTHERN  PACIFIC  TERMINAL  COM- 

FAST,   Soatbam   Pacifle   Company,   and 

Galveeton,    Hairlaburg,    k    San    Antonio 

Railway  Company,  Appts., 


B.  H.  YOUNQ,  Appt, 


APPEAL  AND  BUOK  a  7fil*)— DUHUBai.— 
Moot  Cabi. 

1.  An  appeal  from  a  decree  diamiaalng 
a  auit  to  enjoin  the  enforcement  of  an  or- 
der of  tha  Interatate  Gommeree  Commission 
requiring  a  carrier  to  desist  from  grant- 
ing a  shipper  an  allied  undue  preferenea 
over  his  competitors  will  not  tw  dismissed 
aa  presenting  merely  a  moot  case  beoauae 
tha  time  during  which  such  order  was  t^ 
ita  express  terma  to  eontinua  in  fore*  bu 
nrpired. 

Osa.  Note.— For  other  gsms,  m*  Appral  and 

■iTDT.  Cent  DIf.  I  tut;   Dee.  Dig.  I  Tn.*] 

OoHUEBcx  a  85*}— iHmsTATi  OouiiKMa 

ComiaaiOR  —  JutiaDicrioH  —  TEBjoiTAii 

CouPANT  At   "CoiDioir  Casbikb"— D>- 

DUX  PBErEBKHOK. 

2.  A  corporation  created  to  carry  on, 
eonformably  to  a  municipal  ordinance  and 
a  confirmatory  atatnte  intended  to  secure 
public  shipping  facilities,  a  wharfage  busi- 
ness at  a  seaport,  and  to  fumiab  terminal 
facilitiea  for  a  railway  and  ateamship  sy»> 
tem  of  which  it  forms  a  part  and  by  which 
it  is  controlled  through  a  holding  compa- 
ny, ia  a  common  carrier,  and  as  auch  ia  sub- 
ject to  the  jurisdiction  of  tha  IntersUta 
Commerce  Commisaion  acting  in  the  exor- 
cise of  its  autbori^,  under  the  act  to  regulats 
commerce,!  to  prohlUt  andne  preferences. 

ISO.  Note.— For  oUur  cam.  Ha  ConuiMrce, 
Dte.  Dig.  I  St.* 

For  oUwr  daflDltlons,  see  Words  snd  Fliraasa. 
VOL  1  pp.  mt-mc  vot.  1.  p.  Tin.] 


3.  A  lease  to  a  shipper  of  one  of  tbe  piers 
and  improvements  tnereon,  beloncing  to  a 
terminal  company,  which  relieves  ntn  from 
the  payment  of  all  wharfage  and  etorage 
efaargea  other  than  as  the  same  may  be  in- 
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etudad  In  the  ye»rly  rental,  and  hw  enabled 
klm  to  Bcquire  practically  a.  monopoly  ot 
the  export  of  cotton-Beed  product*,  conati- 
tnte*  an  unlawful  or  undue  preference  under 
the  act  to  regulat*  commerce,  where  other 
■bippert  are  not  and  cannot  be  afforded  the 
same  facilities  on  the  same  conditiona. 

CEd.  Note.— For  othar  cues,  ■••  Oarrlraa,  Dm. 
CIS.  I  St.* 

Ar  Mber  deOiiltlMu.  m*  Words  and  FhraiM, 
Tol.  8,  p.  TlTl) 
COHUKBCK   (I    86*>— Il*'f™9TATB  CouitKwa 

COHHIBSIOir    —    JUBIBDICmOH    —    DiTDCB 

Pbefkrbroi  to  Bxpoktkb. 

4.  An  order  of  the  Interstate  Commerce 
GomroiHlon  forbidding  a  carrier  to  ^to 
an  undue  pret'erence  in  the  use  of  ita 
wharves  at  a  seaport  to  an  exporter  of  cot- 
ton-seed products  is  not  a  regulation  of 
purely  Intrastate  or  purely  foreign  com- 
merce, which  would  be  beyond  the  power  of 
the  CommiBSian,  where  the  cotton-ieed  prod- 
ucts purchased  by  him,  whether  at  pointe 
within  or  without  the  state,  are  all  destined 
for  export,  and  the  concentration  and  manu- 
facture of  cotton-seed  calce  into  meal  on  the 
wharrea  are  but  ineidenta  in  tho  tranahip- 
ment  of  the  products  in  export  trade. 

fBd.  Note.—For  other  eases,  •••  Conunam 
Dec.  Dli.  I  ».*] 

[Nob.  469,  460.] 

Arpied  December  S,  1910.    Decided  Febru- 
ary eo,  ISll. 

APPEALS  from  the  Circuit  Court  of  tht 
United  States  for  the  Southern  District 
of  Texas  to  review  a  decree  dismissing  both 
bill  and  crosa  bill  in  a  anit  to  enjoin  the 
enforcement  of  an  order  of  the  Interstato 
Commerce  Commission  requiring  carriers 
to  resist  from  giving  an  undue  preference 
to  ■  shipper.    Affirmed. 

»      Statement  by  Mr.  Justice  HcKenna; 

■  'This  is  a  bill  in  equity  to  enjoin  an  order 
of  the  Interstate  Commerce  Commission  re- 
quiring appellants  to  cease  and  desist,  on 
or  before  the  lit  day  of  September,  190S 
(subsequently  postponed  to  November  16, 
1908),  and  for  a  period  of  not  less  than 
two  years  thereafter,  from  granting  and 
giving  undue  preferenoea  and  advantages 
to  one  E.  H.  Young,  a  shipper  of  cotton 
seed  products  at  the  port  of  GalveBton, 
Texas,  through  failure  to  sxact  from  him 
payment  of  wharfage  charges  for  handling 
cotton  seed  calce  and  meal  over  the 
wharves,  docks,  and  piers  of  appellants, 
while  at  the  same  time  exacting  such 
ebarges  from  other  shippers  of  cotton-seed 
eake  and  meal,  and  from  giving  and  allow- 
ing him  or  any  other  person  whomsoever, 
for  his  exclusive  use,  apace  on  the  wharves 
of  appellants  at  Oalveston  for  use  in  the 
storage  and  handling  of  cotton-seed  cake 
and  meal,  white  contemporaneously  refus- 
ing and  denying  similar  privileges  to  other 


shippers      under      substantially      similar 
eircum stances  and  conditions. 

Young  was  not  a  formal  party  before  the 
Interstate  Commerce  Commisaion.  How- 
ever, he  was  made  a  respondent  in  this  suit, 
and  filed  an  answer  and  cross  bill.  Tba 
Commission    demurred    to    both    bill    and 

.  bill,  and,  the  demurrer  being  over-  ^ 
ruled,  answered.  g 

On  Qnal  hearing  the  case  was  submitted  • 
upon  an  agreed  statement  of  facts,  and  boUi 
'   lis  were  dismissed. 

The  most  important  facta  we  set  out  bo- 
low  and  in  the  opinion.  We  refer  to  tba  re- 
port of  the  Interstate  Commerce  Commit- 
'ou  for  further  details. 

The  Republic  of  Texas  conveyed  to  one 
Menard  the  property  upon  which  the 
wharves  of  the  terminal  company  are  sitn- 
Hted.  Menard  conveyed  the  property  to  the 
preaident  and  directors  of  the  Galveston 
City  Company,  who  conveyed  it  to  Collis  P. 
Huntington,  for  the  sum  of  (200,000;  and 
it  ifl  recited  in  the  deed  to  him  that  it  '^a 
made  upon  the  further  Express  Covenant 
and  condition  as  follows  r  .  .  .  when 
through  and  by  means  of  such  acts  of  Con- 
gress, act  of  the  legislature,  and  ordinance 
and  conveyance  from  the  city  of  Galveston, 
if  any,  as  may  be  required  for  the  purpose 
.  .  .  the  right  has  been  secured  to  the 
said  Colli*  P.  Huntington,  or  his  hslra  or 
asMgns,  to  construct  piers,  ss  he  or  they  may 
from  time  to  time  determine,  .  .  .  tlien 
and  in  that  event  the  said  Collis  P.  Hunt- 
ington, his  heirs  or  assigns,  will  within  six 
months  thereof  commence  the  construction 


of  terminal  facilities  upon  the  property, 
...  for  the  use  of  what  are  commonly 
called  the  Southern  Pacifle  Itailroad  k 
Steamship  Systems." 

The  city  of  Galveston,  on  the  4th  of 
February,  1890,  passed  an  ordinance  which 
recited  the  conditions  of  Huntington's  pur- 
chase to  b«  as  above  stated,  and  that  it  was 
greatly  to  the  interest  of  the  city  that  the 
work  contemplated  by  him  should  be  per- 
formed,  and  that  for  the  proper  utility  of 
the  property  no  streets  should  be  opened 
through  or  acrosa  it,  and  it  was  ordained 
that  atrecta,  avenues,  or  alleys,  if  any,  there, 
tofore  opened,  laid  out,  or  in  any  manner 
deaignated  upon  the  property  be  perpetually 
abandoned,  discontinued,  and  closed.  And 
Huntington,  his  heirs  and  ssaigns,  were 
granted  the  right  perpetually  to  constroet 
and  maintain  piers  as  he  or  they  might  from 
time  to  time  determine,  "and  to  maintuin 
upon  the  property  terminal  facilities  for  the  q 
use  of  what  are  commonly 'called  the  South.  « 
em  Pacific  Railroad  t  Steamship  Systems, 
their  successors  or  assigns."  It  was  pro- 
vided that  tf  Huntington  should  "charge 
'  wharfage  for  the  use  of  such  piers  and  other 
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bcilitlu  upon  said  property,  except  ao  far 
U  whorl  seirice"  might  be  coTered  bjr  the 
freight  rata,  all  euab  nharfage  ihould  be 
nibject  to  the  regulation  of  tbe  railroad 
eoinmieaioii  of  Texas.  And  it  waa  re«ited 
that  it  waa  gteatXj  for  the  pnblie  intereit 
tiiat  the  property  "abould  be  developed  foi 
ahipping  and  transportatioii  purpoaea,  and 
that  the  shipping  facilitiea  of  tbe  port  ol 
Galveaton  abould  be  thereby  improved  and 
•ulargod  in  order  to  better  accommodate 
the  oommerae  of  the  port  and  State.  .  .  ." 
Tha  ordinance  was  ratiQed  by  an  act  of 
the  legislature  approved  May  I,  1890.  Tbe 
aet  aet  out  the  ordinance  in  full,  and  re- 
linquished to  Huntington  the  title  and 
elaim  of  the  state  to  tbe  property  upon  tlie 
eonditlons  expressed  in  the  ordinance,  and, 
ill  addition  to  Bubjeeting  the  wharfage 
ehargea  to  regulation  b;  tbe  railroad  eom- 
misaion,  required  an  annual  report  to  that 
body.  And  it  was  provided  "that  tbe 
•jatem  of  railroad  tracks"  which  might  be 
•onatrueted  by  Huntington  on  tbe  property 
■bould  oonnect  with  tbe  track  of  any  rail- 
rowl  eompany  which  might  be  built  to  the 
property,  at  a  place  designated;  and,  fur- 
ther, that  there  ehould  be  no  consolidation 
«f  the  property,  or  tbe  stock  or  franchise  of 
•ny  corporation  nhieh  might  own  or  control 
tbe  same,  with  the  Oelveaton  Wharf  Com- 
pany, or  any  other  wharf  eompany,  by  which 
the  "wharf  or  other  terminal  charges  should 
be  fixed,"  and  that  "no  charter  formed  for 
the  me,  operation,  and  management  of  the 
property"  should  be  granted  without  con- 
taining the  section  providing  ae  above. 

Huntington  performed  the  conditions  ex- 
pressed in  the  conveyance  and  in  tbe  ordi- 
BBDce  and  the  set  of  the  legislature, 
e  The  Southern  Pacific  Terminal  Company 
•  la  «  Texas*  corporation,  organized  in  JB01, 
to  construct  and  maintain  wharves  and 
docks  for  the  accommodation  of  all  kinds  of 
vessels,  "and  to  avail  of,  use^  and  enjoy  tbe 
properties,  rights,  privileges,  and  franchises 
granted  and  described  and  referred  to  in  the 
aet  of  the  legislature  of  the  state  of  Texas 
of  May  1,  189B,  ratifying  the  ordinance  of 
tbe  city  of  Galveaton,  and  to  construct  and 
maintain  upon  the  property  terminal  facili- 
ties for  the  nae  of  what  are  commonly  called 
the  Southern  Paeifle  Bailroad  t  Steamship 
System  a." 

At  the  time  of  the  incorporation  of  the 
terminal  company  tbe  following  were  com- 
monly referred  to  aa  the  Southern  Pacific 
Railroad  &  Steomahip  Systema:  The  11: 
of  ateamshipa  owned  by  the  Southern  Pa- 
eifle  Company,  mnning  from  New  York  to 
Galveston  and  New  Orleans,  and  also  run- 
ning from  and  between  the  latter  city  and 
Havana;  Morgan's  Louisiana  k  Texas  Boil- 
tnad  and  Steamship  Company;  the  Louisi- 


ana Western  Railroad,  which  leada  frem 
New  Orleans  to  tbe  Sabine  river;  the  Texas 
&  New  Orleans  Railroad,  leading  from  that 
'  to  the  city  of  Houston;  the  GalveabHi, 
HHrrisburg  1  San  Antonio  Railway;  and 
tbe  railroada  m  which  the  Southern  Paciflo 
Company  owns  atock,  extending  from  the 
connection  of  the  lattsr  in  £1  Paso,  at  the 
Grande  River,  to  San  Francisco.  Each 
of  the  railwaya  was  incorporated  as  a  sep- 
arate and  distinct  railway,  and  has  its  own 
oflkera  and  board  of  directora,  but  the 
Southern  Pacific  Company  owns  99  per 
cent  of  tbeir  atock,  and  the  same  per  cent  of 
the  stock  of  the  terminal  company. 
The  two  latter  companies  have  tbe  same 
president,  and  the  Galveston,  Uarrisburg,  ft 
San  Antonio  Railway  Company  and  the 
terminal  company  have  the  some  general 
manager. 

Import  and  export  traffic  passing  throng 
Galveston   posses  over  tbe   wharves  of   the 
terminal  company,  and  the  only  track  facili-  „ 
ties  for  such  traffic  are  those. owned  by  the  g 
'terminal  company  on  ita  own  lands.     And  * 
the  Galveston,  Harrisburg,  i  San  Antonio 
railway  is  the  only  railway  having  phyaicol 
connection  with  the  tracks  of  the  terminal 
company,  and  it  does  alt  of  the  switching 
to  and  from  the  tracks  of  the  terminal  com- 
pany, charging  C1.76   per  car.     The  latter 
eompany  receives  a  trackage  charge  of  fiO 
cents  per  car. 

The  terminal  company  owns  no  ears  or 
looomotivea,  and  iasuea  no  bills  of  lading. 
It  owns  no  stock  in  any  of  the  railroada  or 
corporations  in  which  the  Southern  Pacific 
I  stock.  It  carries  on  a  wharfage  bnsi- 
and  publishes  a  schedule  of  charges  for 
such  bnsiness,  which,  however,  is  not  filed 
with  the  Interstate  Commerce  Commission, 
ita  charge  being  20  cents  per  ton  on  ootton- 
seed  meal  and  cake  passing  over  its  docks, 
and  la  shown  as  wharfage  charge  in  the 
tariffs  of  tbe  Galveston,  Harrisburg,  &  Son 
Antonio  Railway  Company  and  all  other 
railways  entering  Galveston.  Such  tariffs 
do  not  show  that  any  exception  is  made  as 
to  the  docks  occupied  by  B.  H.  Young,  oa 
hereinafter  shown,  hut  as  a  fact  the  wharf- 
age charge  is  not  Imposed  by  the  terminal 
company  on  the  cotton-seed  meal  and  coke 
handled  over  the  dock  of  E.  H.  Young,  othel 
than  BE  the  some  may  be  included  in  the 
general  lease  or  contract  price  fixed  as  here- 
inafter indicated. 

The  terminal  company  was  a  party  to 
numerous  circulars  issued  by  the  Southern 
Pacific  Companies,  known  as  the  "Sunset 
Route,"  so  termed,  principally  for  adver- 
tising purposes.  The  circular  of  May  24, 
1907,  shows  terminal  charges  (other  than 
storage  and  switching).  At  the  port  of 
UalveatoD  the.  circulars  show  ft  charge  of 
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one   oant   per   100   ponndi   on   ootton-Mad 
cake  and  moaL 

The  tartninftl  eompKDjr  Iiaa  on  Its  proparty 
two  pieri,  known  aa  pier  A  and  pier  B,  and 
haa  sreetad  on  them  all  faeilitiea  lor  hand- 
ling  lniport«d  and  exported  freight,  and  all 
e  traight  which  may  come  to  or  paaa  orer  ita 
f  wharrea,  and  It  Iiaa  abundant  land  under 
water  upon  whieh  to  erect  other  pian  if 
they  ahonld  become  naceasarr. 

It  chargea  a  flxad  wharfage  for  all  freight 
paaalng  over  ita  plera  to  or  from  veaaela 
berthed  thereat.  The  Galveaton  Wharf 
Company  affords  limilar  public  wharfage 
facilities  at  the  port  of  Qalveston,  having 
K  number  of  plera.  If  the  faeilitiea  of  the 
Galnaton  Wharf  Ccmpany  ahouM  be  de- 
atroyed,  those  of  the  terminal  company 
would  Iwcome  inadequate  for  handling  the 
import  and  export  and  coaitwise  busineis. 
Bhipi  to  and  from  foreign  ports,  and  coast- 
wise ship*  other  than  those  of  the  Southern 
Paoifio  Company,  berth  at  piers  A  and  B, 
and  there  recaive  and  deliver  freight,  and 
ftt  theaa  piers  the  terminal  company  carriea 
on  its  general  wharfage  business. 

In  the  building  of  pier  B  it  was  necessary 
to  dredge  a  slip  west  of  it,  where  shii>B  eonld 
bertli,  and  in  order  that  the  soil,  through 
the  action  of  storm  and  wave,  ahonld  not 
drift  into  the  iUp,  a  bulkhead  was  built.  To 
the  westward  ot  the  slip  the  lands  of  the 
terminal  company  were  lying  idle  and  use- 
less, they  not  being  needed  by  it;  and  in 
pursuance  of  negotiations  with  Young  the 
eompany  proceeded  to  construct  a  pier, 
known  as  pier  C,  for  the  use  of  Young,  and 
to  erect  thereon  a  warehouse,  shed,  and 
platform  for  his  use,  the  original  construc- 
tion and  subsequent  enlargement  of  which 
eoat  the  company  about  teS.OOO.  At  this 
time  the  pier  is  300  feet  wide  at  its  widest 
part,  and  about  1,400  feet  in  length. 

The  negotiations  terminated  in  a  lease 
nnder  which  Young  is  to  pay  the  terminal 
company  a  yearly  rental  of  $15,000,  pay- 
able monthly  from  the  1st  day  of  Novem- 
ber, 1906.  And  he  agrees  that  he  vill  route 
aU  shipments  of  cotton  seed  and  cotton- 
seed products  purchased  or  shipped  by  him 
"over  the  lines  of  said  terminal  company 
and  its  connections,  aeoording  to  the 
atmetions  of  said  terminal  company  from 
time  to  tiuM,"  and  that  ha  will  insist  upon 
g  and  auforee  suoh  routing,  except  where  the 
S  enforcement  will  prevent  him  from  pnr- 
diasing  such  prodncta  or  from  obtaining 
shipments  which  will  be  ready  to  move  Im- 
mediately and  for  which  care  cannot  be  pro- 
eured  for  the  routing  required.  It  is  pro- 
vided, however,  that  Young  shall  not  be 
bound  by  thcM  provisions  ff  the  rates  bs  not 
eqna]  to  or  lower  than  those  ot  other  eom' 
petiug    lines,    or    the   sarriet   ba   not   ai 


adequate,  but  notice  is  (o  be  given  of  such 
lower  rates  and  servioa,  end  an  option  to 
meet  them. 

The  business  ot  Tonng  is  that  of  a  mer- 
chant and  manufacturer,  engaged  in  buying, 
selling,  and  converting  cotton-seed  cake  and 
meal  for  hie  own  account.  He  took  posses- 
of  pier  C  and  the  improvements  erected 
thereon  by  the  terminal  company  under  his 
contract  with  the  latter  company,  paying 
the  price  stipulated  in  the  contract,  and  baa 
placed  thereon  cake,  aacking  and  grinding 
machines,  representing  an  investment  ot 
(50,000.  Young's  business  consLsts  in  buy- 
ing cotton-seed  cake  in  tbe  interior,  ship- 
ping it  to  himself  by  carloads  at  pier  C, 
there  grinding  it  into  meal,  sacking  it,  and 
loading  it  into  steamships  berthed  at  [uer 
C  for  export. 

All  cotton-seed -meal  cake  passing  orer 
piers  A  and  B  pays  a  wharfage  ot  20  cents 
per  short  ton.  Young  pays  no  wharfage  or 
storage  charge  other  than  as  the  same  may 
be  included  in  the  rental  of  (Ifi.OOO  par 
year.  If  any  exporter  handles  cotton-seed 
meal  or  cake  over  pier  C,  the  wharfage  of 
20  cents  per  ton  Is  paid  by  him  to  Young. 

Young  has  certain  advantages  by  reason 
of  his  eontrsct  with  the  terminal  company, 
which  are  enumerated  in  tlie  agreed  state- 
ment of  facts,  and  the  result  o(  which  is 
stated  aa  follows:  "He  makes  a  aum  equal 
to  30  or  40  cents  per  ton  mora  than  he. 
would  receive  It  he  handled  his  export 
product  under  methods  in  existence  before 
he  eatabliabed  his  plant  on  pier  C  and 
adopted  the  method  of  business  he  foUowa, 
This  30  to  40  cents  per  ton  is  in  addition  to  ^ 
the  ordinary  buying  and  selling  profit"  He  « 
*at  times  pays  more  for  cotton-seed  cake  than  ■ 
his  competitors  can  afford  to  pay,  and  at 
times  he  can  undersell  them  in  European 
marketa;  and  since  he  commenced  business 
some  ot  the  exporters  who  were  engaged  in 
business  when  he  commenced  have  ceased 
exporting.  A  comparison  of  his  business 
with  that  of  all  other  exporters  of  cotton- 
seed cake  shows  that  from  September  1, 
ISOe,  to  September  1,  IfiOT,  he  exported 
106,000  tons  of  cotton-seed  cake  and  about 
the  same  amount  of  cotton  seed-meal;  th^, 
eO.OOO  tons  of  both  products. 

"Borne  of  the  cotton-seed-cake  producers 
at  interior  mills  in  the  state  complain  that 
Young  is  able  to  dominate  the  Texas 
market,  and  that  hie  method  of  conducting 
business  at  Galveston  enables  him  to  com- 
mand the  foreign  trade,  and  may  become  ik 
detriment  to  the  cotton -seed-oake-and-pieal 
industry,  in  that  Young  might  acquire  a 
monopoly.  Others  entertain  a  contrai; 
opiniom  They  all  agree  that  if  there  was  k 
general  establishment  of  plants  In  Oalvea- 
ton,  so  that  »  monopoly  eonld  no.t  be  s^ 
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^Irad,  It  wonld  be  of  giaat  boneflt  to  th* 
•ottan-«ecd  induatrr. 

"On  the  pieieot  conatnicted  docks  of  the 
GalTMton  Wharf  Companj  and  the  termin- 
al oompanj,  with  tbe  structurei  as  now 
located  tbereon,  then  i*  not  apace  enough  to 
furnigh  all  exporters  doing  buainesi  at  Gal- 
veston  with  space  for  ereeting  machinery 
aind  handling  export  business  in  the  tame 
manner  as  is  done  by  Young." 

This  proceeding  wai  inatituted  September 
11,  1QD7,  by  Carl  Eichenberg,  an  exporter  of 
•otton  seed  and  its  producta  from  the  port 
of  Galveston,  by  Sling  hie  complaint  or  peti- 
tion before  the  Interstate  Commerce  Com- 
mission against  tlie  Southern  PaciGc  Com- 
pany and  the  terminal  company,  oomplain- 
ing  that  the  companies,  by  the  arrangement 
^  with  Young,  were  Tiolating  g  S  of  the  aot 
g  to  regulate  commerce,  by  giving  him  an  nn- 
•  ta»  and*unreasonable  preference  and  ad- 
Tsntage  over  his  competitors. 

By  order  of  the  Commission  the  Oalves- 
toB,  Harrisburg  &  San  Antonio  Railway 
Company  and  other  railroad  companies 
entering  Galreaton  were  made  parties  de- 
fendant. 

Answers  were  filed  and  fnll  bearing  was 
kad  by  the  Commission,  whieb  on  June  24, 
IMS,  mode  its  report  and  order. 

No  rehearing  was  asked  by  defendant  be- 
fore the  Interstate  Commerce  Commission. 
Young  was  not  made  a  party  to  the  proeeed- 
Inga  before  the  Commission,  but  he  ap- 
peared and  testified  as  a  witness  for  the 
terminal  company,  and  his  counsel  was 
present  at  the  bearing  when  the  testimony 
was  taken,  and  engaged  In  the  examination 
at  witnessaa.  Young  was  also  present  when 
Iba  eaae  was  argued  and  submitted. 

Heeare.  Maxwell  Erarta,  F.  O.  DIN 
btrd,  and  H.  M.  Garwood  for  appellants. 

Messrs.  Wade  H.  Ellis  and  Lntlier  U. 
Walter  for  appellees. 

f  *Mr.  Justice  MoKenna,  after  stating  the 
faets  aa  above,  delivered  the  opinion  of  the 
einirti 

It  will  be  observed  that  the  order  of  the 
Commission  required  appellants  to  eease  and 
deaiit  from  granting  Young  the  alleged  un- 
due preference  for  a  period  of  not  leas  than 
two  years  from  September  1,  1908  (subse- 
qoently  extended  to  November  IS).  It  is 
henee  contended  that  the  order  of  the  Com- 
mission has  expired,  and  tba^  the  case  hav- 
ing thereby  become  moot,  the  appeal  should 
be  dismissed. 

This  court  has  said  a  number  of  times 
that  it  will  only  decide  actual  controversies, 
and  if,  pending  an  appeal,  something  oo- 
enri^  without  any  fault  of  tba  defendant, 


which  rendera  It  impossible,  if  our  deeiala> 
should  be  in  favor  of  ths  plaintiff,  to  grant 
him  effectual  relief,  the  appeal  will  be  dia- 
missed.  Jones  v.  Montague^  104  V.  B,  147, 
48  L.  ed.  QIS,  24  Sup.  Ct  Rep.  Oil,  and 
Richardaon  v.  MeCheinay,  deeided  Novem- 
ber 2B  of  this  term,  Z18  U.  8.  487,  04  L.  ed. 
1121,  31  Sup.  Ct  Rep.  43.  But  in  those  ^ 
caaea  the  acts  sought  to  be  enjoined  had  h 
been  completely  executed,  and*  there  was  > 
nothing  that  the  judgment  of  tne  court,  U 
the  suits  had  been  entertained,  eould  have 
affected.  The  ease  et  bar  comes  within  the 
rule  announced  In  United  States  t,  Trana- 
Missouri  Freight  Aaso.  168  U.  B.  290,  308, 
41  L.  ed.  1007,  lOie,  IT  Bup.  Ct.  Kep.  HD, 
and  Boise  City  Irrig.  &  Land  Co.  v.  Clark 
(C.  C.  App.  9tb  C.)  6S  C  C.  A.  309,  181 
Fed.  416. 

In  the  case  at  bar  the  order  of  the  Com- 
mission may  to  some  extent  {the  exact  az< 
tent  it  is  unnecessary  to  define)  ba  tlM 
baaia  of  further  proceedings.  But  there  la 
a  broader  consideration.  The  question  in* 
volved  in  the  orders  of  the  Interstate  Com- 
merce Commiaaion  are  usually  oontinuing 
(aa  are  manifestly  those  in  the  case  at 
bar),  and  these  considerations  ought  not  to 
be,  aa  they  might  ba,  defeated,  1^  short*  . 
terms  orders,  capable  of  repetition,  yet 
evading  review,  and  at  one  time  the  govern- 
ment, and  at  another  time  the  carrien, 
have  their  righta  determined  by  the  Com- 
mission without  a  chance  of  redress. 

In  United  States  t.  Trana-Missouri 
Freight  Asao.  inpra,  ths  object  of  the  suit 
was  to  obtain  the  judgment  of  the  court  on 
the  l^ality  of  an  agreement  between  rail- 
roads, alleged  to  ba  in  violation  o(  tba 
Sherman  law.  In  the  eaae  at  bar  the  object 
of  the  suit  is  to  have  declared  illegal  an 
order  of  the  Interstate  Commerce  Commia- 
sion.  In  that  ease  there  waa  an  attempt 
to  defeat  the  purpoaes  of  the  suit  by  a 
voluntary  dissolution  of  the  agreement,  and 
of  the  attempt  the  court  aaid:  "The  mere 
dissolution  of  the  aaaoeiatton  is  not  tba 
most  important  object  of  tUa  litlgati<aL 
The  judgment  of  the  court  la  sought  upoi 
the  question  of  the  legality  of  the  agree- 
ment itself  for  the  carrying  out  of  which  the 
association  waa  formod,and  if  such  agreement 
be  declared  to  ba  Illegal  the  court  la  aakad 
not  only  to  dissolve  the  association  named 
in  the  bill,  but  that  the  defendants  ahould 
ba  enjoined  for  the  future.  .  .  .  Private 
partiea  may  settle  their  controversies  at  any 
time,  and  rights  which  a  plaintiff  may  hare  « 
had  at  the  time  of  the  oonunencement  of  ^ 
the  action  may  terminate  before 'judgment  ■ 
it  obtained,  or  while  the  cese  is  on  appeal, 
and  in  any  such  ease  the  court,  being  In- 
formed of  the  facta,  will  proceed  no  furtlur 
in   the    aetion.      Here,   however,    there   hu 
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btm  BO  aztiDgulihrnetit  of  the  Hghti  (what- 
ever they  are)  of  the  publie,  the  enforce- 
meat  of  wbieh  the  goTennnent  ha«  en- 
deavored to  procure  bj  a  jodgment  of  e. 
eonrt  noder  the  profieiona  of  the  act  of  Cod- 
greae  above  recited.  The  defenditnta  can- 
not foreclose  thoae  rigfati,  nor  prevent  the 
aaeertlon  thereof  by  the  govenunent  ai  a 
■ubitaiitlal  truatee  for  the  public  under  the 
aet  of  Congreea,  by  an;  aneh  action  ai  baa 
been  taken  in  thie  eaee."  And,  referring  to 
the  agreement  aa  one  elalmed  by  the  gov- 
ernment aa  illegal,  it  waa  further  said: 
*niiat  queetlon  the  government  haa  the  right 
to  bring  before  the  court  and  obtain  ita 
Judgment  thereof."  The  fntereata  there 
pMaed  upon  are  no  more  of  a  public  char- 
aeter  than  thoae  involved  in  the  order  of  the 
Interatate  Commerce  CommiMion  in  the 
ease  at  bar,  and  there  was  no  greater  Deces- 
alty  for  continuing  a  juriadiction  which  had 
properly  attached!  and  that  the  government 
ia  the  reapondent,  not  eamplainaut,  doea  not 
leseen  or  change  the  character  of  the  inter- 
eata  involved  in  the  cootroveriy,  or  termi- 
nate ita  quest) one. 

In  Boise  City  Irrig.  k  Land  Co,  *.  Clark, 
■upra,  the  period  tor  which  a  municipal 
.  ordinance  fixed  a  water  rate  expired  pend- 
ing the  litigation  aa  to  ita  legality,  and 
it  waa  contended  that  the  caae  had  become 
moot.  The  court  replied:  "But  the  eourta 
have  entertained  and  decided  such  cases 
heretofore,  partly  because  the  rate, 
fixed,  continues  in  force  until  changed  aa 
provided  by  law,  and  partly  because  of  the 
neceaaity  or  propriety  of  deciding  some 
question  of  law  presented  which  might  serve 
to  guide  the  municipal  body  when  again 
ealled  upon  to  aet  in  the  matter." 
The  motion  to  dismias  la  denied. 
H  Four  errors  are  assigned  in  the  action 
?  of  the  circuit'eourt  in  dismissing  the  bill 
of  complaint;  (I)  The  Interstate  Cotn- 
merca  Commission  had  no  juriadiction  over 
the  terminal  company,  it  not  being  a  com- 
mon carrier,  and  therefore  not  subject  to 
the  act  to  regulate  commerce.  (2)  The 
Cominisaion  bad  no  power  or  authority  to 
declare  the  lease  to  Young  illegal.  (3)  The 
leaae  does  not  constitute  an  unlawful  or 
undue  preference  or  advantage  within  the 
meaning  of  the  act  to  regulate  commerce. 
(4)  The  Commission  by  its  order  assumed 
to  control  intrastate  and  foreign  com- 
merce, not   subject  to   the  act  to   regulate 


Two  facts  are  prominent  in  the  case: 
That  the  piers  of  the  terminal  company  are 
facilitiea  of  Import  and  export  traffic  at  the 
port  of  Galveston,  and  that  the  arrange- 
ment of  the  terminal  company  with  Young 
has  enabled  him  to  largely  and  rapidly  in- 
erease  his  boainesa  until  hla  exporta  of  cot- 


ton-aeed  prodttcta  ai«  more  than  twice  thoas 
of  all  other  oompetitors,  that  he  derive* 
therefrom  3D  to  40  cents  per  ton  over  th* 
ordinary  buying  and  selling  profit,  and  that 
aome  who  were  his  competitora  have  oiaaed 
to  export.  A  direct  advantage  to  Young  ia 
manlteat.  A  direct  detriment  to  other  ax- 
portera  la  equally  manifest 

The  situation  ehallengea  attention.  Ap- 
pellants find  in  it  nothing  but  the  natural 
and  legal  result  of  the  lagacity  which  could 
see  an  opportunity  for  profit,  and  the  enter- 
priae  which  could  avail  of  it  It  waa  the 
aimple  matter  on  the  part  of  Young,  it  is 
contended,  of  bringing  hia  business  to  the 
ship's  aide  and  cutting  out  intervening  ez- 
penaea.  And  it  ia  said  that  the  terminal 
company  had  an  equally  lawful  inducement. 
It  had  an  idle  property,  it  is  contended, 
over  which  it  bad  absolute  control,  and 
which  it  turned  to  uae  and  profit  by  the  ar- 
rangement with  Young.  And  thia,  it  ia 
inaiated,  waa  a  aimple  exercise  of  ownership. 
If  the  elementa  of  tlie  controversy  are  cor- 
rectly atated,  the  justification  may  be  eon-  ^ 
sidered  as  made  out  ^ 

*Appellanta  make  much  of  their  title,  and,  • 
assuming  It  to  be  absolute,  assert  the  right 
to  an  unrestrained  use  of  the  property.  But 
the  assertion  overlooks  or  underestimates 
the  condition  expressed  in  the  deed  to  Hunt- 
ington, ttiat  from  his  estate  to  the  terminal 
company,  in  the  ordinance  of  the  city  of 
Galveston,  and  in  the  act  of  the  legislature 
of  the  state  of  Texas.  The  condition  ex- 
preased  in  all  of  them  waa  that  terminal 
facilities  should  be  constructed  upon  the 
property  for  the  use  of  tlie  Southern  Facifle 
Railroad  t  Bteamship  Systems.  The  aet 
of  the  legislature  declared  that  the  property 
"ahould  be  developed  for  shipping  and  trans- 
portation purposes,  and  tbat  the  shipping 
facilities  at  the  port  of  Galveston  should 
be  thereby  improved  and  enlarged  in  order 
to  better  accommodate  the  commerce  of  the 
port  end  of  the  atate."  And  wharfage 
charges,  except  so  far  as  they  should  be  cot- 
ered  by  the  freight  rates,  should  be  subject 
to  regulation  by  the  railroad  commiasion 
of  the  atate. 

It  ia  dear,  therefore,  that  It  was  tbe 
purpose  of  the  ordinance  and  of  the  act 
confirming  it  to  lecure  stiipping  facilitiea 
for  the  city,  open,  to  public  use;  and  neces- 
aarilj  so,  for  the  property  was  to  be  the 
terminal  of  a  railroad  and  stcamahip  aya- 
tem.  It  may  be,  aa  it  is  contended,  that 
there  waa  no  necessity  for  the  ordinance, 
"except  for  the  purpose  of  a  valid  relin- 
quishment of  the  municipal  right,  often  as- 
serted by  it,  of  opening  atreeta  through  the 
bay-front  propeity  and  constructing  wharvea 
thereon."  The  relinquishment  wns  treated 
aa  valuable,  and  Huntington  pledged  the 
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proparfy  to  i.  pnblie  dm  ai  «  coiiiidar»tl(iii 
for  it  And,  ••  w«  h>Te  uld,  rach  dm  was 
•l«o  a  condition  expreaaad  in  tb*  act  of  the 
legialatun.  It  waa  not  diiohargod  b7  tha 
•xpenditure  of  (160,000  and  the  ereetion  of 
wbaiTM  hy  Huntington,  ea  mmui  to  be  tba 
•ontention. 

The  eaie  haa  no  likeneM  whatever  to 
Louisville  ft  N.  B.  Co.  T.  Weit  Coast  Naval 
Store*  Co.  IDS  V.  8.  483,  49  L.  ed.  113B,  £5 
Sup.  Ct  Sep.  T4S.  In  tbe  latter  case  there 
M  waa  no  disorimination  againat  the  West 
f  Coast*  Company  by  the  railroad  oompanj, 
or  a  prefereuee  given  to  any  perian.  The 
Weat  Coast  Company  had  the  same  privilege 
of  nsing  the  wharvei  of  the  railroad  com- 
pany as  other  shippers  were  given.  It  as- 
serted other  privileges.  It  asserted  the 
privilege  of  using  the  wharf  for  the  purpose 
of  transferring  goods  into  veaaels  which  it 
miglit  arrange  to  take  them;  in  other  words, 
not  into  tbe  vesseli  of  the  railroad  company 
or  into  those  with  which  it  had  traffic  agree- 
ments. And  we  aaid,  through  Mr.  Justien 
Peckham:  "In  brief,  the  fact  aeenis  to  be 
that  the  only  complaint  of  the  plaintiff 
[West  Coast  Company]  is  tbat  the  defend- 
ant [tbe  railroad  company]  will  not  permit 
competing  veasets  to  make  use  of  ita  wharf 
for  the  purpose  of  such  competition." 

It  is  true  tliat  there  was  a  contention 
that  the  wharf  was  a  public  one,  but  the 
contention  was  based  only  on  the  fact  that 
the  wharf  waa  built  at  the  foot  of  a  public 
Street  by  authority  from  the  city  of  Pensa- 
cola  and  the  atata  of  Florida,  ^lat  fact 
alone  was  not  considered  sufScient  to  sup- 
port tlie  contention.  And  it  was  aaid: 
"Tbe  city  or  state  snthorities  in  granting 
the  right  to  erect  auch  facilities  might,  of 
coarse,  have  attached  such  conditions  as 
they  thought  wise,  but  in  their  absence 
neither  the  publie  nor  this  plaintiS,  as  the 
ewcer  of  goods,  would  faave  the  right,  on 
this  state  of  facta,  to  go  to  tbo  wharf  with 
vessels  for  the  purpose  of  continuing  trans- 
portation of  goods  in  competition  with  de- 
fendant." It  is  true  It  waa  aaid  that  tbe 
railroad  company  never  became  a  common 
carrier  as  to  the  wharf,  in  tbe  sense  that  it 
waa  bound  to  accord  to  the  public  or  to  the 
We*t  Coast  Company  the  right  to  use  it 
upon  payment  of  compensation.  Bat  it 
was  added  tbat  the  railroad  company  would 
be  bound  to  carry  the  West  Coast  Com- 
pany's goods  on  tbe  rails  which  led  to  the 
wharf,  for  the  same  purpose  and  upon  the 
-  same  terms  tliat  it  did  for  others,  vis. 
(■  order  that  it  might  Itself,  or  through  others 
•  it  had  contracted  with,  forward*  the  goods 
beyond  its  own  line.  And  it  was  further 
said  that  the  West  Coaet  Company  demand 
ed  more  than  this;  it  demanded  that  the 
railroad  company  should  carry  ita  goods 


order  that  it  might  itself  forward  them  by 
vessels  of  its  own  selection,  and  that  tbe 
railroad  company  should  surrender  posses- 
sion of  enough  of  its  wharf  to  enable  the 
other  company  to  do  so. 

Nor  is  Weems  B.  B.  Co.  v.  People's  8.  B. 
Co.  214  n.  8.  344,  E3  L.  ed.  1024,  29  Sup. 
Ct  Bep.  Ml,  10  A.  ft  B.  Ann.  Cas.  1222, 
applicable  to  the  pending  controversy.  Tbe 
contest  there  was  between  two  independent 
lines  of  steamboats,  the  one  claiming  a 
right  to  use  the  wharves  of  the  otber,  on 
the  ground  that  the  wharves  had  been  dedi. 
cated  to  the  public  The  fact  was  found 
adversely  to  the  contention,  and  the  claim 
of  right  to  the  use  of  the  wharves  denied. 
A  review  of  the  reasoning  of  the  court  i* 
unnecessary.  There  is  great  difference  ba- 
n  competing  carriers  claiming  the  right 
M  tbe  facilities  of  one  another,  and  the 
patrons  of  tbe  same  carrier  contending  for 
equality  of  treatment.  In  stating  this  we 
BBsume  that  tbe  wharves  in  the  pending  ease 
are  the  Instruments  of  a  common  carrier. 
Tbis  is,  however,  denied,  and  it  is  asserted 
that  the  terminsl  company  is  pnrely  a 
wharfage  company,  and  "has  no  powar 
under  its  charter  to  act  as  a  common  car* 
rier."  The  contention  is  based  on  a  partial 
view  of  the  condition.  The  terminal  com- 
pany was  incorporated  to  execute  tbe  pur- 
poses expressed  in  the  act  of  tbe  legisla- 
ture of  tbe  stata  of  Texas,  that  is,  to  con- 
struct terminal  facilities  for  the  Southern 
Pacific  Railroad  ft  Steamship  Systems,  and 
to  accommodate  the  export  and  import 
tralllo  at  Galveston;  and,  necessarily,  as 
instrumentalities  of  such  traffic,  wfaarvea 
and  piers  are  as  essential  as  steamships  and 
railroads,  and  are,  in  fact,  as  they  were  in- 
tended to  be  by  the  charter  of  their  au- 
thorization, parts  of  a  system.  The  only 
track  facilities  for  movement  of  ears  to  or  h 
from  tl\6  ships,  from  or  to  the  tracks  of  the  g 
Southern  Pacific  Bailway,  are  on  the'tenn-  ■ 
inal  company's  lands,  and  are  owned  by  it. 
To  these  tracks  the  Oalveston,  Hsrrisburg, 
ft  San  Antonio  Rtdlway  switches  cars  for 
other  railroads,  charging  tl.76  per  car,  and 
the  terminal  company  receives  a  trackage 
charge  of  GO  cents  per  ear.  It  is  true  tbat 
the  terminal  company  does  a  wharfage  busi- 
ness and  publishes  a  schedule  of  ita  charges, 
which,  while  not  filed  with  tbe  Interstate 
Commerce  Commission,  shows  a  charge  of 
20  cents  a  ton  on  cotton-aeed  cake  and  meal, 
and  this  appears  as  a  wharfage  charge  fn 
tbe  tariffs  of  the  Qalvestan,  Earrisburg,  ft 
Ban  Antonio  Bailway  Company  and  otber 
railways  entering  the  city  of  Galveston. 
And,  besides,  the  terminal  company  was  a 
party  to  numerous  circulars  issued  by  the 
Southern  Pacific  Railway  Company,  and 
that  effective  May  23,  IB05,  was  filed  with 
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flw  Interatftta  Conunarea  Conmiistioii. 
nicM  eireul&ri  gav*  terminsl  ebarge*  »t 
tbe  port  ol  GalvestOD.  The  eharga  on 
Mtton-wed  meal  and  eaJca  wu  given  at  1 
cent  per  100  poondi.  Shipment!  on  tbrongh 
bill*  of  lading  Include  in  the  freight  rate 
the  wharfage  charge. 

Another  and  important  fact  ia  the  oon- 
trol  of  the  propertiea  \>j  the  Southern 
Pacific  Gompanj  through  atock  ownerahip. 
There  la  a  separation  of  the  companies  if 
wa  r^^rd  only  their  ohartera;  there  ia  a 
union  of  them  if  we  regard  their  control 
and  operation  through  the  Southern  Pacific 
Company.  Thia  control  and  operation  are 
the  important  facta  to  abippera.  It  ia  of 
no  conaequence  that  b j  mere  chartar  declara- 
tion the  terminal  company  is  a  wharfage 
company,  or  the  Soutliem  Paciflc  a  holding 
company.  Verbal  deelaretEons  cannot  altar 
the  facta.  The  control  and  operation  of  tlie 
Southern  Pacific  Company  of  the  railroada 
and  the  terminal  company  have  nnlted  them 
Into  a  iyetem  of  which  all  are  neceaaary 
parte,  the  terminal  company  aa  well  aa  the 
railroad  companies.  Aa  aaid  by  the  Inter- 
^  state  Commerce  Commisaion,  "the  terminal 
R  company  waa  organized  to  furnish  term- 
f  inal'faeilitlea  for  the  ayetem  at  the  port  of 
Oalveiton;"  and  it  ia  further  said  that 
"through  sbipmenta  on  the  railroad  linea 
from  and  to  points  in  dilTerent  itatca  of 
the  Union  pass  and  repasa  over  the  docks 
of  the  terminal  company.  It  forma  a  link 
in  this  chain  of  tranaportation.  It  ia 
aary  to  complete  the  avenue  through  wlneb 
move  ahipmenta  over  theae  lines  owned  by 
ft  single  corporation."  And  this  unitf  of 
tlie  railroad's  lines  and  the  terminal  faelli- 
tiea  ia  recognized  In  the  lease  to  Young. 
By  it  ha  agreea  to  route  all  of  his  ship- 
ments over  "the  lines  of  the  terminal  com- 
pany and  its  ^nneetiona,  according  to  the 
Inatmetiona  of  said  terminal  company  from 
time  to  time."  And  provision  ia  made 
BgainBt  the  poasibility  of  other  linea  bidding 
for  the  traffic  by  lower  ratee.  In  such  event 
hi  oust  give  notice  to  the  terminal  com- 
piQiy,  and  give  it  "the  option  of  meeting 
■ucb  proposed  ratea,"  and  if  the  company 
"electa  to  do  so,"  tlien  he  "shall  not  divert 
■neb  ahipmente,  but  iliall  abide  by  the  pro- 
▼iaions"  of  hia  agreement.  And  surely  a 
system  10  constituted  and  used  aa  an  in- 
strument of  interetate  commerce  may  not 
caeape  regulation  as  such  because  one  of 
Its  constituents  ia  a  wharfage  company 
and  its  dominating  power  a  holding  com- 
pany. As  was  well  said  by  the  Interstate 
Commerce  Commission;  "a  corporation  such 
aa  thia  terminal  company,  which  haa  'com- 
peting linea,'  should  not  be  permitted  to 
Meat  the  jurisdiction  of  this  Commiaaion 
bj  showing  that  it  ia  not  in  fact  Mraad 


by  any  railroad  company.  .  ,  .  The 
terminal  company  is  part  and  parcel  of  the 
syatem  engaged  in  the  transportation  of 
conmeree,  and  to  the  extent  that  auoh 
I  is  interstate  the  Commiaaion  haa 
Jurisdiction  to  auperrise  and  control  it 
within  atatutory  limit*.  To  hold  other- 
wise would  in  eSeet  permit  carriers  goi- 
erally,  though  the  organitation  of  separate 
corporations,  to  exempt  alt  of  their  term- 
inals from  our  regulating  aothority."  „ 

The  reasoning  of  the  Commisaion  is  Juati-  g 
lied  by  the  statute.  It  ineludes  in  the  term  • 
"railroad"  "all  bridgea  and  ferries  need  or 
operated  in  connection  with  any  railroad, 
and  also  all  the  roads  in  use  by  any  cor- 
poration operating  a  railroad,  wbcthar 
owned  or  operated  under  a  contract,  agree- 
ment, or  lease,  and  shall  also  include  all 
switcbea,  apura,  tracks,  and  terminal  tacili- 
tiea  of  every  kind  uaed  or  neccas&ry  Id  the 
tranaportation  of  the  persona  or  property 
designated  herein,  and  also  all  freight  d»- 
pots,  yards,  and  grounda  uaed  or  necessaij 
in  the  transportation  or  delivery  of  any  of 
aaid  property." 

The  property  of  the  terminal  company  to 
"necessary  in  the  tranaportation  or  d» 
livery"  of  the  interstate  and  foreign  frei^t 
transported  by  the  linea  of  the  Southern 
Pacifto  aystem.  It  is  the  only  tenninal  for 
freight  moving  over  the  lines  of  auoh  ayaterar 
the  rails  of  one  of  Utose  linea,  the  Oalvea- 
ton,  Harrisburg,  &  San  Antonio  Railway 
Company,  connecting  with  traolca  npon  the 
docka  of  the  terminal  company,  lliat  the 
latter  eollecta  a  trackage  eharge  from  the 
former,  and  it  a  switching  charge  from  the 
terminal  company,  are,  to  quote  the  Com- 
miaaion, "but  incidents  of  the  aaparata  oor- 
porationa." 

In  oppoaition  to  these  views  appellanta 
urge  the  legal  individuality  of  the  different 
railroads  and  the  terminal  company,  and 
cite  caaea  which  eatablisb,  it  is  contended, 
that  stock  ownership  simply  or  through  a 
holding  company  does  not  identify  them. 
We  are  not  concerned  to  combat  the  propo- 
sition. The  record  does  not  present  a  eaaa 
of  atock  ownerabip  merely,  or  of  a  holding 
company  which  was  content  to  hold.  It 
presents  a  case,  as  we  have  already  aaid, 
of  one  actively  managing  and  uniting  the 
railroads  and  the  terminal  company  into 
an  organiicd  system.  And  it  ia  with  the 
system  that  the  law  must  deal,  not  with  ita 
elements.  Such  elements  may,  indeed,  be 
regarded  from  some  atand points  as  legal 
entities;  may  have,  in  a  senae,  separata 
corporate  operation;  but  they  are  directed  ^ 
by  the  same  paramount  and  oombLoing  e> 
power  and*made  single  by  it.  In  all  tran^  ^ 
actiona  it  ia  treated  as  single.  In  the  ordi- 
nance of  the  city  of  Qftlveatan,  tn  tba  a  ' 
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«(  tbe  I^alktnrtt  of  tha  atata  of  ISOB,  ud 
tn  pnblia  oireulAn  uid  In  the  latMe  of 
TouDg,  it  is  the  ■ystem  which  la  de*U  with, 
and  not  It*  Kparata  link*.  And,  we  have 
Men,  the  terminal  faeilitiee  which  the  term- 
inal company  wae  authorized  to  maintain 
were  for  the  system,  not  tor  the  corporate 
alementB  considered  separately. 

It  it  next  contended  that  the  learn 
Yonng,  under  the  facta  proven,  does  not 
oonst[tute  an  unlawful  or  nndue  preference 
under  the  interstate  commerce  acL 

To  a  certain  extent  we  have  considered 
this  contention.  Ad  absolute  advanta^  to 
Toung  cannot  be  denied.  A  facility  that 
haa  enabled  him  to  acquire  practically  all 
the  export  of  cotton -seed  products  must 
have  something  in  it  of  advantage  which 
other  shippers  do  not  receive,  and  it  would 
seem  to  proclaim  a  power  working  for  hia 
benefit  which  ia  not  working  for  others. 
And  jet  it  is  urged  that  there  is  a  con- 
trariety of  opinion  about  it  among  cotton- 
aaad-e^a  producers,  and  aa  to  whether 
Toung  is  able  to  dominate  the  Texas  market 
and  to  command  the  foreign  trade.  The 
taeta,  we  think,  put  the  matter  beyond 
jeotura  or  opinion,  and  demonstrate  the 
potanoy  of  hia  situation.  That  ft  ia  a  pref- 
•ranoe,  however,  is  denied;  and  it  is  urged 
that  Ijy  the  agreed  statement  of  facts  all 
cotton-seed-cake  producers  "agree  that  if 
there  waa  a  general  establishment  of  plants 
in  Qalvestoa,  so  that  a  monopoly  could  not 
ba  acquired"  by  Young,  "it  would  be  of 
great  benefit  to  the  cottDn;seed  induBtrj." 
But  it  Is  also  agreed  that  neither  the  Gal- 
veston Wharf  Company  nor  the  terminal 
company  has  space  enough  to  afford  facili- 
tiea  to  "all  exporters  doing  business  at  Gal- 
vaiton,"  such  as  Young.  And  the  Conunia- 
alon  found  that  as  a  praetteal  matter  other 
^  abippera  could  not  be  given  the  same  facili- 
g  ties  on  the  same  conditiona  as  thoaa  granted 
•  to  him,  nor  could  auch'fecilitiea  be  leeured 
on  tha  bay  front.  It  waa  further  found 
that  the  terminal  oonpany  had  indicated 
that  It  ia  not  willing  to  accord  shippers 
generally  such  facilities,  and  that  the  aitUE 
tion  of  its  docks  with  respect  to  apace  we 
such  that  It  cannot  do  so  even  if  it  should 
be  willing.  It  may  be  contended  that  the 
patrona  of  a  railroad  ere  not  obliged  to 
aealc  or  eompete  for  extraordinary  facilities 
in  its  tonntnala.  But,  be  that  as  it  may, 
bD  ahipper*  most  be  treated  alike. 

Appellants  bring  forward  the  same  argu- 
tnent  to  support  tlie  contention  under  eon- 
aideration  which  they  advance  to  support 
their  first  contention,  to  wit,  tha  righ^  aa 
owner  of  the  property,  to  make  a  lease  of 
its  "unused  property,"  subject  only  to  the 
limitation  that  there  shall  be  no  inter- 
ference "with  the  use  of  the  adjacent  navi- 


gaUe  watara."  It  would  aaara  that,  if  tlia 
argument  have  any  forea  at  all,  It  would 
extend  the  rights  of  ownership  to  used  aa 
well  aa  unuaed  property,  and  be  exercised  In 
any  form  of  preference,  even  to  the  exclu- 
sion of  some  shippers  from  the  wharra. 
However,  as  appellants  do  not  press  tha 
argument  so  far,  we  need  not  dwell  upon  itt 
and  will  only  add  that  the  terminal  facili- 
ties contemplated  by  the  ordinance  of  tbo 
eity  of  Galveston  and  the  act  ol  the  legia- 
latnra  of  Texas  confirming  it  were  public 
terminal  facilities,  not  those  which  might 
be  granted  or  withheld  In  preferences  or 
discriminations. 

The  last  contention  advanced  ta  that  "tha 
order  of  the  Commission  transcends  it> 
Jurisdiction,  in  that  it  regulates  commerce 
purely  state  and  intrastate,  and  alao  purely 
foreign  commerce,  neither  of  which  is  anl^ 
jeet  to  its  authority." 

In  support  of  tiiia  contention  It  Is  In- 
sisted that  the  evidence  shows  the  following 
facts;  The  caka  and  meal  purchased  by 
Young  are  bought  by  him  in  Texas,  Oklo- 
Iioma,  Louisiana,  and  Arkansas,  but  chieHy 
in  Texas,  and  aLipped  to  him  on  bills  of  n 
lading  and  way  bills,  8howing*the  point  of  • 
origin  in  those  states  and  the  destination 
at  Galveston.  The  purchases  are  made  for 
export,  there  being  no  consumption  of  the 
products  at  Galveston.  His  sales  to  foreign 
countries  are  aometlmea  for  Immediate  and 
sometimea  for  future  delivery,  irrespeetiva 
of  whether  he  has  the  product  on  hand  at 
Galveston.  At  times  be  has  it  on  hand. 
At  times,  therefore,  orders  must  be  filled 
from  cake  to  be  purchased  in  the  interior 
or  then  In  tranait  to  him.  When  the  cak* 
reaches  Galveaton  it  is  ground  Into  meal 
and  sacked  by  Young,  and  for  the  meal 
thus  ground  and  such  meal  as  has  been 
brought  to  his  customers  he  takes  out  ships" 
bills  of  lading  made  to  hia  order. 

This  evidence  eetablishes,  appellanta  con- 
tend, that  the  transit  of  the  cake  and  meal 
is  absolutely  ended  at  the  leased  premisea 
at  Galveston,  and  that  it  is  "a  final  point 
of  ooncentration  and  manufacture,  the  cot- 
ton-aecd  cake  being  there  manufactured 
into  meal  and  sacked  for  export."  But 
this  does  not  distinguish  between  the  meal 
and  the  cake,  nor  between  the  meal  that 
is  purchased  at  points  outside  of  Texaa  and 
directly  exported,  from  that  so  purchased 
and  manufactured  on  the  whorvaa  of  tha 
terminal  company.  Nor  does  it  take  account 
of  the  fact  that  the  wharvea  were  intended 
for  shipping  facilities,  a  means  of  tranal* 
tion  from  land  carriage  to  water  earriagSL 
It  ia  manifest,  aa  we  have  aald,  that  to 
make  the  wharves  manufacturing  or  eon- 
eentrating  pointa  for  one  shipper,  and  not 
for  all,  ia  to  give  that  shipper  a  praferenea. 
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And,  being  a  preference,  the  traffic  neoa*- 
■ftrilj  eomcB  under  the  jurisdiction  of  the 
InterttaU  Comicerce  Caminiiaion.  In  other 
wordi,  the  manufacture  or  ooncentration  on 
the  wh«rvea  of  the  termini)  cotnpanjr  4re 
but  iueidents,  under  the  circumBtanceB  pre- 
Mnted  b7  the  record,  in  the  truiBliipment 
of  the  products  in  export  trade,  and  their 
ngnUtion  la  within  the  power  of  the  In- 
»  teratate  Commerce  CotniniBBion.  To  liold 
1  otberwiac* would  be  to  disregard,  as  the  Com- 
mission fl'aid,  the  substance  of  things,  and 
malce  evaalons  of  the  act  of  Congresa  quite 
easy.  It  makes  no  difference,  therefore, 
that  the  stiipments  of  tbe  products  were  not 
made  on  through  bills  of  lading,  or  wheth- 
er their  initial  point  was  GalveBton  or  some 
other  place  in  Texas.  The;  were  all  des- 
tined for  export,  and  by  their  delivery  to 
the  Galveston,  Harrishurg,  t  San  Antonio 
Railway  they  must  be  considered  as  having 
been  delivered  to  a  carrier  for  transporta- 
tion to  their  foreign  destination,  the  term- 
inal company  being  a  part  of  the  railway 
for  aueh  purpose.  The  ease,  therefore, 
eomea  under  Coe  y.  Errol,  lia  U.  S.  GIT,  iS 
U  ed.  Tie,  a  Sup.  Ct.  Rep.  47G,  where  it  is 
■aid  that  goods  are  in  interstate,  and  necea- 
•arlly  as  well  in  foreign,  commeroe  when 
they  have  "actuaJly  started  in  the  eonrse 
at  transportation  to  another  state  or  been 
delivered  to  a  carrier  for  transportation." 
In  Gulf,  C.  t  S.  F.  R.  Co.  t.  Texas,  2M  D. 
6.  403,  61  L.  ed.  640,  2T  Sup.  Ct  Rep.  300, 
the  facts  are  difTerest,  and  the  eaaa  is  not 
apposite. 
Decree  affirmed. 


<U  n.  s.  <■$.> 
SOUTHERN  PACIFIC  COMPANY  and  Ore- 
gon    ft    California    Railroad    Company, 

V. 
INTERSTATE  COMMERCE  COMMISSION. 

CouuBBCE  a  65*)  —  Irtebbtats  Comuebce 
OouMiBSTOiT  —  Powers  —  Rkbtobino  Old 
Rates  Wher  New  Rates  abb  Biason- 

ABI.B. 

1.  An  order  of  the  Interstate  Commerce 
Commission  setting  aside  new  rates  on 
lumber  from  Willamette  valley  points  to 
San  Francisco  and  bay  points,  and  restor- 
ing substantially  the  old  rates,  is  void  as  be- 
yond its  powers,  where,  from  the  record  and 
the  opinion  of  the  ComTnission,  and  from 
the  express  exclusion  of  Portland  from  the 
benefit  of  the  reduced  rate,  and  the  rea- 
sons assigned  for  such  exclusion,  it  is  clear 
that  the  Commission  was  not  exercising  its 
authority  to  condemn  unjust  and  unreason- 
able rales  and  Rx  reasonable  ones,  hut  was 
acting  upon  the  assumption  that  it  had  the 
right  to  protect  the  lumber  interests  from 
the  consequences  of  a  change  in  rates,  even 
if  the  change  was  from  a  rate  which  had 
been  fixed  unreasonably  low,  for  the  pur- 


iging  the  industry,  to  a  high- 
er rate  which  is  not  in  itself  unjust  or  va- 
reasonable. 

[Ed,  Kote.— For  otbor  esua.  Ml  OonuiMnMi 
Dec.  DtB.  I  K.>1 

Appbai.  and  E&rob  (I  781*)— DumsBAi,— 

Moot  Case. 

2.  The  lapse  of  more  than  twa  years  sine* 
an  order  ot  the  laterstate  Commerce  Com- 
mission setting  aside  new  rates  and  restor- 
ing old  ones  on  the  theory  of  a  supposed 
equitable  estoppel  became  eftective  does  not 
require  that  an  appeal  from  a  decree  of  ft 
Federal  circuit  court,  refusing  to  enjoin 
the  enforcement  of  such  order,  be  dismissed 
as  nresenting  a  moot  controversy, — especial- 
ly in  view  of  the  poBHible  liability  for  repa- 
ration to  which  the  carriers  may  be  subject- 
ed if  the  legality  of  the  order  is  not  de- 
termined, and  the  influence  and  elTeet  which 
the  existence  of  the  rate  fixed  for  two 
years,  if  Ippal,  will  have  upon  the  exercise 
by  the  carriers  of  their  authority  to  Ox 
just  and  reasonable  rates  in  the  future. 

[Bd.  Note— For  otbfr  cnnea,  ■»«  Arnrnl  and 
ICrror,  Cent  Dtj.  I  Mil:    Dec.  Dig.  I  TSl.*) 

[No.  527.] 

Argued  December  18,  1910.     Decided  Fel^ 

ruary  20,  1911. 

APPEAL  from  the  Circuit  Court  of  tli» 
United  States  for  the  Northern  Distriet 
of  California  to  review  a  decree  refusing  te 
enjoin  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission,  eetting 
aside  new  rates  and  restoring  the  old  one& 
Reverasd  and  remanded  for  the  entry  of  ft 
decree  avoiding  the  order  and  granting  tlw 
relief  prayed  for. 

See  same  ease  below,  1T7  Fed.  063. 

Tbe  facta  are  stated  In  the  opinioft. 

Messrs.  Maxwell  Brarts  and  F.  C  Dil- 
lard  for  appellants. 

Meaars.  Wade  B.  Elila  and  I/ntber  H. 
Walter   for   appellee.  ^ 

3 
*Mr.  Chief  Justice  Wblte  delivered  tlw* 
opinion  of  the  court; 

Whether  tbe  court  below  was  right  In 
refusing  to  enjoin,  at  the  suit  of  the  rail- 
way  companies  who  are  appellants,  the  en- 
forcement of  an  order  of  tbe  Interstate 
Commerce  Commission,  is  the  general  sub- 
ject for  consideration  on  this  record. 

When  that  which  is  superfluous  Is  pni 
out  of  view,  it  will  come  to  pass  that  every 
substantial  controversy  which  the  ease  pre- 
sents will  be  disposed  of  by  determining 
what  was  the  character  of  the  order  made 
by  the  Commiaaion ;  that  is  to  aay,  what 
was  the  power  which  that  body  exerted  is 
making  tbe  order  in  question.  We  state  ftt 
once  the  pertinent  facts. 

The  Willamette  valley,  about  ISO  miles 
long,  lies  in  the  western  part  of  the  atate 
of  Ore^n,  south  ot  the  Columbia  river,  and 
through  it  there  flows  in  a  northerly  din» 
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Uon  tba  WllUmetU  river,  which  cnptieB 
into  th«  ColumbU  rtvar.  Portland  U  on 
^  the  Willamatta  rivar,  at  or  near  where  that 
N  riTer  emptiea  into  the  Columbia  rirer.  From 
•  Comwellia,  on  the  Willamette  river,  a  point 
about  B7  miles  south  of  Portland,  that  ii, 
aboat  that  diEtance  from  where  the  Willa- 
inett«  empties  into  the  Columbia,  tba 
Willamette  is  navigable,  and  there  li  navi' 
gation  from  Portland  to  the  aea  hy  means 
of  the  Willamette  and  the  Columbia  rivers. 
The  raib  of  the  Oregon  k  California  Bail- 
road  from  Portland  pais  through  the 
Wiliametta  valley,  paralleling  the  Willa- 
mett*  riTer  at  various  distances,  and  ex- 
t«id  to  the  Oregon  and  California  state 
line^  where  that  road  connects  with  the 
Soutban  Paeifia  Company.  The  latter  has 
for  ■  number  of  years  operated  the  Oregon 
t  Galifomia  as  part  of  its  system. 

1m  Norember,  1907,  a  complaint  was  flled 
with  the  Interstate  Commerce  Commission 
on  behalf  of  the  Western  Oregon  Lumber 
Manufacturers'  Association  and  others,  con- 
cerning a  rate  of  $5  per  ton,  in  car-load 
Iota,  on  "green  common  rough  flr  lath  and 
lumb«r  and  forest  products"  from  Wills- 
matta  vallsy  points  to  Ban  Francisco  and 
bay  points,  fixed  in  a  tariff  filed  by  the 
Bontham  Faciflc  CompHny  with  the  Com- 
salasion,  and  which  became  operative  in 
April,  IMT.  It  was  charged  that  the  rate 
aomplained  of  was  unreasonable  in  and  of 
Hself  and  discriminatory.  It  was  averred 
titat  froiB  about  1898  there  had  existed  a 
rata  of  93.10  for  carrying  the  same  char- 
acter of  lumber  between  tfaa  points  named; 
that,  upon  the  faith  of  this  rate,  and  the 
belief  that  it  would  not  be  changed,  large 
amounts  of  capital  had  been  invested  in 
himber  mills  in  the  Willamette  valley;  that 
the  people  in  that  valley  were  dependent 
Hpon  the  lumber  industry,  and  that  such  in- 
dnatry  would  be  destroyed  and  the  popula- 
tion be  detrimentally  afTected  if  the  new 
nt»  of  {9  per  ton  was  continued  to  be 
ebarged.  It  was  alleged  that  the  $3.10 
rata  waa  reaaonable  in  and  of  itself,  and 
that  tha  rate  had  been  increased  without 
just  cause,  upon  the  theory  that  the  lum- 
ber  Interest  in  the  Willamette  valley  was 
(0  prosperous,  and  that  hence  the  traffic  could 
i  stand  the  increase.  Th(*railroad  companies 
answered,  setting  up  the  reasonableness  of 
the  95  rate.  They  in  efFect  averred  thst 
the  93.10  TBt«,  which  had  pravioualy  pre- 
vailed, was  unreasonably  low,  and  that  It 
iMd  been  flied  solely  for  the  purpose  of  en- 
ablbif  Imnbar  from  the  Willamette  valley 
t*  reaeh  a  market  In  San  Francisco  and  bay 
potnta,  whleb  It  eould  not  have  done  it 
•  Joat  and  reasonable  rata  bad  been  ezactsd. 
Tbia  cooilltion,  it  waa  alleged,  had  arisen 
(nn  tba  faot  that  from  Portland  and  other 
31  S.  C— IS. 


poluta  OB  the  Columbia  rivar  and  fugat 
sound  there  waa  a  highly  develophi  lum- 
ber industry  accessible  to  San  Francisco  ' 
and  bay  points  by  water  at  rates  so  low  aa 
to  have  absolutely  excluded  the  shippinj; 
of  any  lumber  from  the  Willamette  valley 
by  rail  to  such  points,  unless  a  very  low 
rate  had  been  fixed  by  the  railroad  com- 
panies to  meet  the  water-borne  lumber  traf- 
fic, and  that  there  was  no  market  which 
was  commercially  available  for  the  Wil- 
lamette valley  lumber  other  than  that  of 
San  Francisco  and  bay  points  when  tha 
$3.10  rate  was  fixed.  The  complaint  and 
the  answer  which  we  thus  state  are  not  in 
the  record,  but  w^  have  summarized  their 
contents  from  a,  statement  mads  concern- 
ing the  same  by  the  Interstate  Commerce 
Comtnission  in  its  answer  in  thia  suit,  filed 
in  the  circuit  court. 

It  is  certain  that  for  a  number  of  years 
the  $3.10  rate  was  applied  both  to  ship. 
ments  of  lumber  not  only  from  the  Wil- 
lamette  valley,  but  alao  from  Portland. 
Several  years,  however,  before  the  going 
into  effect  of  the  $6  rate  fixed  in  the  tariff 
of  April,  1907,  a  tariff  fixing  that  rate  hod 
been  made  applicable  to  Portland.  During 
the  hearing  before  the  Comnisaion  tha 
Portland  lumber  interests  intervened  and 
asked  that  jf  the  93.10  rate  waa  restored  to 
Willamette  valley,  it  should  also  be  r«- 
stored  to  Portland,  so  as  to  prevent  dia- 
crimination  against  Portland. 

After  a  hearing,  the  Commission,  in  Juns^ 
1008,  filed  it<  report  and  made  an  order 
adverse  to  the  railway  companies,  Com-  ^ 
missioners  Knapp  and  Harlan  dissenting.  "* 
M'lntere.  Com.  Rep.  61.  It  suffices  to  aay  • 
that  the  order  entered  directed  the  rail- 
road to  cease  from  charging  the  $5  rata 
complained  of  from  Willamette  valley 
points,  and  fixed  as  a  proper  rate  from 
certain  points  in  the  valley  the  sum  of 
$3.40  a  ton,  and  from  the  remaining  points 
in  the  valley  the  sum  of  $3.05.  Although 
some  of  the  points  embraced  by  the  order 
were  within  a  tew  miles  of  Portland,  that 
flity  was  not  given  the  benefit  of  the  re- 
duction, and  therefore  remained  subject  to 
the  tS  rate. 

The  railroad  companies,  refusing  to  yield 
obedience  to  the  order,  commenced  this  suit 
in  equity  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Cali- 
fornia to  have  the  order  set  aside  and  to 
enjoin  its  enforcement.  After  a  demurrer 
was  sustained,  on  amended  hill  was  filed- 
By  this  hill  it  was  averred  that  the  rate  of 
$fi,  fixed  by  the  tariff  which  the  Commis- 
sion had  set  aside,  was  a  just  and  reason- 
able rat«  p«r  te,  and  that  the  rate  fixed  by 
the  Commission  was  so  unreasonably  low 
as  to  ba  unjust  and  unreaaonnbU.     Thia 
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wsa  mllegad  to  ba  tba  ckm  not  00)7  in  tIcw 
of  tli«  gTMt  inoreaM  In  Um  «Mt  of  tha 
operation  of  ths  road  atnee  tbe  time  when 
tbe  $3.10  rate  waa  put  in  fOTM,  but  also 
becaUH  of  tlie  normally  exceuive  eost  of 
maintenance  and  operntion  rcaultlng  from 
tbe  mountainous  country  wbich  tbe  road 
traveraed,  aubjeeting  to  en  unusual  e.-cpenae 
(or  repairing  damage  done  by  floods  and 
freabetj,  tbe  bigb  grade*  requiring  tbe  ap- 
plication of  increased  motive  power,  and 
permitting  even  with  such  power  the  move- 
ment of  only  unusually  short  trains,  there- 
by causing  s  much  greater  average  expense. 
Referring  to  tbe  rate  of  (3.10  which  had 
previously  prevailed,  the  circumslarees  con- 
nected with  its  established  rate  were  de- 
tailed. It  n-ne  alleged  that  tbe  rate  was 
unreasonably  low  when  fixed,  and  was  so 
flied  by  tlie  railroad  solely  with  the  ob- 
ject of  encourngitig  the  lumber  Industry  in 
tbe  Willamette  valley,  and  to  enable  it  to 
«  reach  a  market, — a  result  whicb  otberwiee 
7  could  not  have  been  attained.*  The  aver- 
menta  on  this  subject  reitersted  the  state' 
menta  made  in  tbe  answer  before  the  Com- 
mlasion.  It  wss  alleged  that  having  main- 
tained the  unreasonably  low  rate  for  the 
reasons  atated,  the  railroad  companies  had 
finally  changed  the  asms,  and  fixed  a  just 
and  reasonable  mte  for  the  services  ren- 
dered, because  of  changes  In  the  situation 
at  the  lumber  interest  in  the  Willamette 
valley.  Those  changes,  It  was  said,  arose 
from  the  opening  of  markets  for  lumhcr 
from  tEie  Willamette  valley  by  means  of  new 
railroad  routes  via  Portland  as  a  gateway 
to  the  East,  by  means  nf  vhich  a  large  pcr- 
centRFie  of  lumber  produced  in  the  Wil- 
lamette vnlley  was  moved  to  otiier  markets. 
It  was  allejfeil  t'int  the  Commission,  in  set- 
ting aside  the  increased  tariff  rate  of  SS, 
and  flxiiig  eubatnntiall.v  the  old  rale,  had 
exceeded  the  poncre  conferred  upon  it  by 
law.  because  it  did  not  act  in  the  exercise 
of  the  authority  conferred  upon  it  to  de- 
teimiiie  wbctlicr  a  rate  was  just  and  rea- 
sonable in  and  of  itself  with  regard  to  the 
service  reniiered,  but  had  proceeded  upon 
the  assumption  that  power  was  conferred 
upon  it  to  fix  an  unreasonable  rate  because 
of  its  belief  as  to  the  equities  of  the  situa- 
tion, or  upon  the  basis  of  principles  of  es- 
toppel, or  upon  its  conception  of  public  pol- 
icy and  its  right  to  enforce  what  was 
deemed  best,  under  the  circumstances,  for 
tbe  interest  of  shippers. 

There  waa  a  demurrer  to  the  amended 
bill,  and  the  court  eertlHed  the  case  to  this 
court.  The  certtfiCBte  was  dismissed.  SIS 
U.  8.  £26,  S4  L.  ed.  lao,  30  Sup.  Ct  Rep. 
M.  On  the  receipt  of  the  mandate,  tlia  de- 
■murer  waa  withdrawn  and  1  new  demurrer, 
a«  tito  an  mnawer  to  tbe  bill,  were  filed.    In  . 


tbe  anaiver  tbe  lumbar  coaditiona  in  tb« 
Willamette  valley  were  reciUd,  aa  also  wbat 
were  alleged  to  be  tbe  cireumatances  con- 
nected with  tbe  estahliahment  of  the  $3.10 
rate,  and  tbe  proceedings  had  before  the 
Commission  in  tbe  eontrovers;  referred  to 
were  detailed.  The  regularity  of  the  pro- 
ceedings before  the  commission  was  averred, 
and  the  legality  and  finality  of  the  flndinga  ^ 
end  coucliiEions  of  that  body  were  easerted.  « 
*It  waa  declared  that  the  rates  fixed  from  ? 
the  points  in  the  WiUamette  valley,  ex- 
cluding Portland,  were  just  and  reasonable 
in  and  of  themselves.  Traversing  tbe  al- 
legations of  the  complaint,  it  waa  averred 
that  the  Commission  found  the  $3  rate  to 
be  unreasonable  and  unjust,  admitted  that 
it  found  the  $3.10  rate  to  be  a  low  rate, 
but  denied  that  it  found  such  rate  to  b« 
unreasonably  low,  and  denied  that  the  93.40 
and  $3.0R  rates  were  eubetantinlly  the  same 
aa  the  $3.10  rate. 

The  cause  was  heard  upon  the  amended 
bill,  the  answer,  the  replicntion  of  tlie  plain- 
tiffs, and  the  evidence  introduced  before 
the  Commission.  The  circuit  court,  as  we 
have  said,  entered  a  decree  dismissing  tha 
bill.  This  was  done  upnii  the  theory  that, 
aa  the  Commission  found  that  the  rate  fixed 
by  it  ^ave  some  remuneration  above  tha 
cost  of  operation,  and  was  not  therefor* 
eonflscatory,  there  was  no  power  to  inter- 
fere.    This  appeal  was  then  taken. 

In  tlie  argument  at  bar.  the  railroad  com- 
panfes  do  not  question  that  if  a  complaint 
is  made  to  the  Interstate  Commerce  Com- 
mission concerning  the  un reason ab I eneaa  of 
a  rate,  that  body  has  the  authority  to  ex- 
amine tlie  subject,  and,  if  it  flnds  the  rata 
complained  of  is,  in  and  of  itaelf,  unreason- 
able, having  regard  to  the  service  rendered, 
to  order  the  desisting  from  charging  aueh 
rate,  and  to  Bx  a  new  and  reasonable  rate, 
to  be  operative  for  a  period  of  two  yeara. 
The  companies  further  do  not  deny  that 
where  the  Commission  exercises  such  au- 
thority, its  finding  is  not  subject  to  be  r«- 
riened  by  the  court.  Interstate  Commerea 
Commission  v,  Illinois  C.  R.  Co.  215  U.  8. 
452.  64  L.  ed.  280,  30  Sup.  Ct.  Rep.  JBi. 
In  other  words,  the  argument  on  behalf  o( 
the  railroads  fully  concedes  that  an  order 
of  the  Commission  is  not  open  to  attoek 
in  the  courts  so  long  as  that  body  baa  kept 
within  the  powers  conferred  by  tbe  stat- 
ute, ticking  these  conecssiona,  the  propo* 
sit  ion  relied  upon  to  secure  revereal  ia 
chat  tbe  court  below  should  have  act  aaide 
the  order  of  the  Commission  because  thai!! 
order  was  in  excess  of  tlie*power  conferred  7 
upon  the  Commission;  and  this,  it  la  i»- 
aiatcd,  is  to  be  determined  by  substance 
and  not  mere  form.  In  other  words,  tbe 
eonteotion  ia,  that  althou^  the  order  mad* 
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by  iht  CommlMtcm  may  ha,n  htm  eouehed 
(■  a  form  Thioh  nould  caiue  it,  tuperficlBllj 
Mnaidered,  to  appear  U  be  but  the  exereiae 
of  an  authority  to  eorraet  an  unreatonabla 
rata,  jat  U  it  plainly  result*  from  tha  rec- 
ord that  tha  order  of  the  CominiMfon  wu 
not  the  exeroiae  of  anoh  an  authority,  but 
vaa  baaed  upon  the  Bieotnption  by  that 
body  of  the  poMeaalon  of  a  power  not  con- 
ferred by  law,  the  mere  form  given  by  the 
CommiMtou  to  ita  action  doea  not  relieve 
tbe  court*  from  the  duty  of  reviewing  and 
eorroeting  an  abuae  of  power.  Applying 
theae  propositions,  the  Inaiatenee  ia  that, 
both  in  form  and  in  aubatanee,  tbe  order  of 
the  Commission  ia  void,  beeanae  it  mani- 
fetta  that  that  body  did  not  merely  exert 
the  power  conferred  by  law  to  oorrect  an 
unjust  and  nnreaaonable  rate,  hut  that  it 
made  the  order  which  ia  complained  of 
Vpon  the  theory  that  the  power  waa  poa- 
•essed  to  aet  aside  a  just  and  reaaonsble 
rate  lawfully  flxed  by  a  railroad  whenever 
tha  Commiaslon  deemed  that  it  would  ba 
equitable  to  ahippera  in  a  particular  dt*- 
triet  to  put  In  force  a  reduced  rate.  That 
ta  to  aay,  the  contention  ia  that  the  order 
antared  by  the  Commisaion  abowa  on  Ita 
faee  that  that  body  aaaumed  that  it  had 
power  not  merely  to  prevent  the  charging 
•f  nnjnat  and  unreasonable  ratea,  but  alao 
to  regulate  and  control  the  general  policy 
of  the  ownera  of  railroada  a*  to  fixing  rates, 
and  consequently  that  there  was  authority 
to  suhatitute  for  a  juat  and  reasonable  rate 
one  which.  In  and  of  itself,  in  a  legal  sense, 
might  b«  unjust  and  unreasonable,  if  the 
Commlasion  waa  aatiafied  that  it  waa  a 
wise  policy  to  do  *o,  or  becauaa  a  railroad 
bad  BO  conducted  Itself  a*  to  be  estopped 
la  the  future  from  being  entitled  to  receive 
a  jn*t  and  reaaonable  compensation  for  the 
aarrlco  rendered.  On  the  other  hand,  the 
Commiesion,  In  the  argument  at  bar,  doea 
•f  not  oonteud  that  it  possessed  the  indeed 
■  abnormal  and  extraordinary  power  which 
the  railroads  thus  say  was  exerted  In  ren- 
dering the  order  complained  of, — a  power 
which,  it  it  obtained,  would  open  a  Tsat 
Held  for  the  exercise  of  diacretion,  to  the 
destruction  of  rights  of  private  property 
in  railroads,  and  would  in  effect  assert  pub- 
lie  ovmerahip  without  any  of  the  reapon- 
■ibllities  which  ownership  would  Imply. 
While  it  la  not  denied  on  behalf  of  the 
Commlasion  that  that  body  may  have  con- 
sidered the  prior  rate  prevailing  in  tbo 
Willamette  Tslley,  the  period  during  which 
tt  had  bean  in  force,  and  the  efTect  upon 
tbe  bnaineaa  situation  in  the  valley  of  a 
•tiMiga  to  a  highsr  charge,  all  these  things, 
H  is  inslatad,  were  not  made  the  basis  of 
tha  power  exerted,  but  were  simply  taken 
Ms  WDSldentJoB  as  aomt  of  the  dements 


proper  to  be  eonsldered  In  the  nltlmata 
■xertion  of  the  lawful  power  to  forbid  an 
unjust  and  unreaaonable  rate  and  fix  a 
reasonable  one. 

It  is  clear,  therefore,  as  we  have  said  at 
the  outset,  that  the  result  of  the  eontan- 
tiona  and  concessiona  of  the  respective  par- 
ties is  to  reduce  the  eontroversy  to  a  single 
iaaue,  which  is:  What  waa  the  nature  and 
character  of  the  order  made  by  the  Com- 
mlasion t  That  1^  What,  in  aubatanea,  was 
the  power  which  the  Gonunia«on  exerted  In 
making  the  order! 

Coming  to  tbe  conaideration  of  that  snb- 
Jeot,  we  are  of  opinion  that  the  court  b^ 
low  erred  in  not  restraining  the  enforea- 
ment  of  the  order  eompiained  of,  because 
we  see  no  escape  from  the  conclusion  that 
the  order  waa  void  becanse  it  was  made  In 
consequence  of  the  assumption  by  the  Com- 
mission that  it  possessed  tha  wxtreme  pow- 
ers which  the  railroad  companlea  insist  tb* 
order  plainly  manifesta.  We  proceed  very 
briefly  to  state  the  reasons  which  eompd 
us  to  Uiis  eoneluslon.  In  the  first  plao^ 
when  tbe  complaint  which  waa  made  to  the 
Commiaaion  and  the  answer  of  the  rail- 
road companies  to  that  complaint  are  ooa- 
aidered,  they  give  rise  to  the  inference  thal^  3 
in  aubstanee,*the  subject  complained  of  waa  • 
not  the  intrinsic  unreasonableneas  ol 
the  new  rate  which  the  railroad  couipanlea 
substituted  for  the  former  rate,  but  the  In- 
jury it  waa  thought  would  be  aufTered 
from  not  continuing  tbe  old  rato  In  lOrca, — 
an  Injury  arising  from  clrcumstaneei  ex- 
trinsic to  tha  new  rate;  that  ia,  a  loM 
which  would  be  suffered  by  substituting  tba 
higher  rata,  even  if  that  rate  was,  in  and 
of  itself,  reaaonable  and  juat.  That  aneh 
waa  the  view  entertained  by  the  complain- 
ants when  the  hearing  began  before  tin 
Commission  is  too  clear  to  require  any* 
thing  but  statement.  Thus,  during  the  open- 
ing made  on  behalf  of  the  complainanta  by 
their  counsel,  Mr.  Teal,  after  he  bad  mad* 
atatements  concerning  the  origin  of  tba 
93.10  rate,  the  following  took  place: 

Commissioner  Cockrell:  How  much  waa 
that,  «3.10  B  tonT 

Mr.  Teal:  93.10  a  tonj  yes,  ISl  cents  a 
hundred;  and  I  will  state  that  we  do  not 
claim  that  that  la  not  a  low  rate.  It  ia  « 
low  rate.  In  fact,  I  may  aay  that  it  la 
one  of  tha  lowest  rates  on  lumber  in  the 
United  States,  and  it  la  a  rate  put  in,  as  I 
state,  maintained  for  the  purposes  I  state) 
and  the  rsilroad  company  is  entitled  to  full 
eredit  tor  having  done  it 

Commissioner  Prouty:  Let  me  ask  yon, 
Hr.  Teal,  this  question.  Suppose  that  rate 
had  never  been  lower  tban  ES  oenta  a  hun- 
dred pounds,  which  Is  $5  a  ton,  would  yo« 
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elaim  tb»t  tlili  CommlMioa  to^y  oaght 
to  reduce  that  ntel 

Mr.  Teal:     No;  I  don't  think  I  would. 

CommiBaioner  Frouty:  That  !■  to  M7, 
yon  do  not  claim  the  rate  la  iuiT«aaonab1e 
In  itMlfT 

Ur.  Toah    No;  I  do  not. 

Conunlsiioner  Prouty:  Tou  put  yout 
ease  entirely  on  the  ground  that  these  peo- 
ple represented  to  your  elienta  and  to  other 
mill  men  in  the  WlllametU  valley  that  they 
would  establish  this  lower  rat«  for  the  pur- 
S  pose  of  building  up  the  industry  in  that 
t  Tklley,  and  that  the  industry*  cannot  exist 
there  in  competition  with  other  sections 
nnless  that  rate  is  maintained  in  effect? 

Mr.  Teal:     Yes,  sir. 

Commisaioner  Frouty:  And  therefore 
the  railroad  is  obliged  to  maintain  it  in 
effeett 

Mr.  Teal;  It  has  been  maintained  for 
eight  or  nine  years.  Yon  have  my  position 
•zaetly,  Mr.  Commissioner. 

Commissioner  Froutyi  That  simply 
shows  that  it  has  been  maintained  and  in- 
dustries have  grown  up;  that  the  railroad 
company  has,  daring  that  period,  elected  to 
maintain  it,  and  found  it  profitable,  prob- 
ably t 

Mr.  Teal;  You  have  stated  my  position 
exactly.  I  am  not  here  complaining  about 
the  ratM  being  high  or  low,  because  it  is 
a  low  rate. 

Thereafter,  as  Mr.  Teal  concluded  bii 
opening  statement,  the  following  occurred: 

Commfesioner  Prouty;  That  seems  to  be 
your  ease,  Mr.  Teal.  If  they  can,  there  is 
DO  reason  from  your  statement  why  tlie 
rates  should  lie  reduced,  because  you  say 
the  rate  is  low  enough,  unless  those  men 
have  been  Induced  to  build  their  mills  there, 
and  ought  to  be  protected. 

Mr.  Teal:  That  is  correct  I  want  you 
to  understand,  Mr.  Commissioner,  that  I 
do  not  claim  the  Commission  has  a  right 
to  compel  the  railroad,  under  ordinary  cir- 
aumstances,  to  meet  water  rates  or  any 
other  competition. 

It  Is  true  that  subsequently,  when  coun- 
sel for  the  railroad  companies  was  about  to 
make  his  opening  statement,  Mr.  Teal,  after 
reiterating  "that  the  93.10  rate  Is  a  low 
rate,"  observed:  "I  do  not  say  it  should 
necesaarily  pay  a  (6  rate.  That  is,  I  do 
not  want  to  be  understood  as  saying  that 
this  rate  of  $S,  in  and  of  itself,  would  be 
reasonable."  Answering  the  query  of  one 
of  the  commissioners  as  to  whether,  if  the 
railroads  had  maintained  in  eHect  for  the 
last  ten  years  "this  rate  of  SS  cents  a  hun- 
dred pounds,"  it  wouM  be  claimed  "that 


that  was  io  unreasonable  that  the  Commii-  « 
rion  ought  to  reduce  it."  Mr.'Teal  an-  • 
■wered:  "Yes;  I  would  claim  that  that 
would  not  be  a  reasonable  rate  to  all  theso 
points."  These  remarks,  however,  can 
properly  only  be  regarded  as  a  declaration 
of  an  unwillingness  to  concede  more  than 
that  the  93.10  rate  was  a  low  rate,  and  the 
attempt  to  engraft  a  qualification  or  limi- 
tation upon  the  prior  declarations  of  coun- 
sel cannot  he  treated  a*  having  any  efficacy, 
since  no  proof  whatever  bearing  upon  an 
issue  aa  to  the  reasonableness  of  the  $S 
rate  for  the  service  to  be  rendered  was  in- 
troduced by  the  complainants.  In  fact, 
no  attempt  was  even  made  to  croas-examina 
Mr.  Miller,  the  general  traffic  manager  of 
the  defendant,  who  testified  on  that  sub- 
ject. That  the  complainants  intended  to 
confine  their  evidence  to  the  issue  of  wheth- 
er the  C3.10  rate  should  be  maintained  In 
order  to  enable  the  lumber  mills  to  con- 
tinue to  prosper  is  evidenced  by  the  fol- 
lowing: 

Commissioner  Frouty:  ...  Mr.  Teal, 
there  does  not  seem  to  be  much  dispute 
about  the  questions  in  this  case.  The  milla 
have  a  rate  to  the  South,  and  one  question 
is  to  what  extent  they  are  dependent  upon 
that  rate  for  their  continued  existence. 
They  have  a  rate  to  the  East,  For  what 
reason  is  not  that  rate  aa  valuable  to  them 
as  it  is  to  Portland  and  other  mills,  and 
to  what  extent  is  it  necessary  that  thia  rate 
should  be  maintained  to  San  Francisco  In 
order  to  fairly  continue  the  prosperity  of 
these  establishments  t 

Mr.  Teal:  That  is  where  I  intend  to  con- 
fine my  testimony. 

The  order  of  the  Commission,  as  we  have 
said,  applied  the  rate  which  it  fixed  sub- 
stantially to  the  very  doors  of  Portland, 
but  did  not  make  the  reduction  applicable 
to  that  city.  While  we  shall  have  occa- 
sion in  a  moment  to  refer  to  this  aspect  of 
the  order  as  conclusively  showing  on  its 
face  that  the  power  exerted  in  making  it 
was  not  the  power  to  condemn  an  unreason- 
able and  fix  a  reasonable  rate,  an  excerpt  „ 
from  the  examination  by  Mr.  Cotton  for  J 
*the  railroad  companies  and  Mr.  Abel  for  • 
the  interveners,  of  two  witnesses — J.  Poul- 
sen  for  the  Portland  interests  and  Dixon 
for  the  Willamette  valley  interests — will 
make  perfectly  clear  how  really  immaterial 
the  question  of  the  reasonableness  of  tba 
{6  rate  was  considered  to  be. 

On  cross-examination  of  Mr.  Poulsen  the 
following  transpired: 

Mr.  Cotton:  In  saying  that  you  thinli 
Portland  onght  to  have  a  lower  rata, 
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jon  m«ui  tb(y  ihonld  hav*  a  loirtr  rftt« 
thui  ft  $3.10  rfttal 

Mr.  Poulaen:  I  mean  they  ahonld  bvft 
tt  lowBT  rata  than  tba  inland  pOopll^  m  ao- 
count  ol  haring  water  competition. 

Mr.  Cotton:  But  yon  do  not  exprMi 
your  opinion  about  the  reajonablanaaa  of  the 
rateT 

Mr.  Poulsen:    No,  iIt. 

Mr.  Abel:     Be  wai  not  allied  that 

Mr.  Cotton:  Ttiat  la  what  I  nudaritood, 
but  I  Just  wanted  to  make  it  clear. 

Mr.   PouImu:      No. 

Ob  the  examination  of  Mr.  Dixon  the  fol- 
lowing ensued: 

Ur.  Cotton :  It  would  follow,  ae  a  mat- 
tar  of  fact,  that  if  the  13.10  rate,  or  any 
lower  rat«  than  the  barge  rate,  was  eitab- 
llahed,  that  it  ought  to  be  extended  all  the 
way  np  to  Portland;  would  It  notT 

Mr.  Dixon:  Personally  I  have  no  objeo- 
tlon  to  that;  but  I  do  not  aee  that  it 
would  neceMarily  follow. 

Ur.  Cotton;  I  am  not  eoneidering  your 
atandpoint.  I  merely  want  your  beat  opin- 
ion with  referanctt  to  the  industry  In  weat- 
•m  Or^on. 

Mr.  Dlxoo;  I  tbink,  Mr.  Cotton,  that 
tlie  arrangement  in  effect  prior  to  April 
18th  was,  from  the  atandpoint  of  the  lum- 
ber shippera,  a  fair  arrangement- 

CommiMioner  Prouty;  How  can  jon 
Justify  leaving  Portland  out  of  tha  San 
Francisco  rate  and  taking  yon  into  the 
Eastern  rsteT 
w  Mr.  Dixon:  The  Portland  mills  have  so 
t  nneh  tbe*advantage  of  us  in  almost  every 
other  branch  of  the  businesa  that  I  do  not 
aea  how  it  ia  unfair  to  them  to  give  us  what 
might  appear  to  he  a  alight  advantage  in 
one  particular.  In  other  worda,  they  have 
a  better  grade  of  loga,  they  have  a  better 
market  and  more  markets,  they  have  a  place 
to  dispose  of  their  refuse,  and,  what  counts 
(or  more  than  anything  else,  and  is  abso- 
lutely necesaary  to  the  aucceaaful  conduct 
«f  the  lumber  buaineas,  they  can  get  rid  of 
their  output,  while  we  cannot,  up  to  date. 

Although  we  find  the  record  replete 
with  statements  made  during  the  course 
of  the  hearing  by  counsel  for  both  parties, 
and  certainly  by  one  or  more  of  the  com- 
miasionera  who  were  present  at  the  hear- 
ing, whldi  we  think  leave  no  doubt  aa  to 
the  nature  and  character  of  the  power 
«xert«d,  we  do  not  pursue  the  subject 
further,  si  nee  we  are  of  opinion  that 
the  face  of  the  opinion  and  tha  or- 
der so  additionally  serve  to  make  manl- 
feot  the  situation  aa  to  render  it  unnee- 
■naT7  to  do  more  than  brieBy  advert  to 


tboae  anbjecta.  While  It  Is  tnia  that  tha 
opinion  of  the  Commission  may  contain 
some  aeateucea  which,  when  aegregated 
from  their  context,  may  give  aome  support 
to  the  eoBteution  that  the  order  was  baaed 
upon  a  oonsideration  merely  of  the  intrin- 
sie  unreasonablenesa  of  the  rate  which  was 
condemned,  we  think  when  the  opinion  ia 
considered  aa  a  wholes  in  the  light  of  the 
condition  of  the  record  to  which  we  have  re- 
ferred, it  clearly  results  that  it  was  baaed  np> 
on  the  belief  by  the  Commiaaion  that  It 
had  the  right,  under  the  law,  to  protect 
the  lumber  intereata  of  the  Willamstte 
ralley  from  the  coDaequeneea  which  it  was 
deemed  would  arise  from  a  change  of  the 
rate,  even  if  that  change  was  from  an  un- 
reasonably low  rate,  which  had  prevailed 
for  some  time,  to  a  juat  and  reasonable 
charge  for  the  service  rendered  for  the 
future.  Manifestly,  thia  waa  deemed  b; 
the  Commiasion  to  be  the  power  whidt 
waa  being  exerted,  linoe  Mr.  Commiasiooer 
Harlan,  joined  by  the  Ch^rman  of  tha  ^ 
Commission,  dissented  on  the  ground  that  |J 
the  order>was  an  exertion  of  a  power  not  • 
posaeesed,  to  give  effect  to  a  supposed 
equitable  estoppel,  and  no  language  waa 
inserted  in  the  opinion  to  indicate  to  tiie 
contrary.  The  obvious  impression  aa  to  the 
nature  and  character  of  the  power  exerted, 
given  bj  tlie  very  face  of  the  opinion  of  th* 
Commission,  ia  ahowu  by  the  syllabi  to  the 
official  report  of  the  opinion,  which  we  copy 
in  the  maTgin.t 

Finally,  the  express  exelualon  of  Port* 
land  from  the  benefit  of  the  reduced  rat^ 
and  the  reaaona  given  for  the  exclusion, 
indubitably  eatabliah  the  character  of  the 
power  exerted  so  aa  to  exclude  the  poa- 
aibility  of  holding  tfaat  it  was  merely  the 

tl.  Where  a  rate  has  been  eatabUshed 
and  maintained  for  a  considerable  period, 
for  the  purpose  of  developing  a  particular 
induatry,  and  with  full  knowledge  that  the 
industry  could  not  be  developed  without 
it,  and  where,  under  the  inQuenoe  of  such 
rate,  large  amounta  of  money  have  been  in- 
vested in  property  the  value  of  which  must 
be  seriously  impaired  by  an  advance  <^  the 
rate,  that  fact  ia  an  important  conaldera- 
tion  in  pasaing  upon  the  reaaonableness  of 
such  advance. 

E.  The  Southern  Pacific  Company  eatab- 
liahed  a  rate  of  (3-10  per  ton  upon  rough 
green  flr  lumber  and  lata  from  pointa  in  tha 
Willamette  valley  to  San  Francisco  for  tha 
purpose  of  developing  the  lumber  industry 
in  that  section,  and  maintained  the  rate  in 
effect,  with  a  brief  Interval,  for  six  yean; 
and  on  the  atrength  of  tbia  rate  that  Indua- 
try attained  eonsiderable  proportions.  In 
April,  1907,  thia  rate  was  advanced  to  $5 
per  ton:  Held,  That  the  advance  was  un- 
reasonable,  and  that  the  rate  ought  not  for 
the  future  to  exceed  (3.40  per  ton. 
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«xeidM  of  tlw  right  to  comet  aa  nnjiut 
And  unrauoiuble  nU.  Wa  My  tbU  be- 
«aiiM,  if  tli«  BUiuuption  b*  indulged  in 
Chat  the  order  wm  but  the  manifeitAtion 
<rf  the  Mithori^  to  correct  ui  uDreaAoukble 
ntte,  tho  tntfSa  of  Portland,  in  the  abaenee 
of  MHM  lawful  resaon  for  axelndlng  it, 
would  he  diaariminated  agalnat  hy  the  or- 
der ^«^<liii»tn  Portland  from  the  benefit 
of  the  rodncod  rata.  We  cannot,  therefore, 
aaaiUM  that  the  order  wai  legal  becaiue 
it  reeta  upon  the  power  to  correct  an  un- 
naaonahle  rata  and  to  subetitute  a  reason- 
ahle  rate,  aineo  to  indulp  in  that 
aaeumption  would  at  once  beget  the  in* 
^  orltable  Inference  that  the  order  was  re- 
10  pngnant  to  the  atatuta  became  of  its  dia- 
•  orlmiiiatory  character.  And  the  reaaons 
givan  for  tha  esdiuion  of  Portland  from 
tha  benefit  of  the  reduction  which  tha 
order  made  llkewiie  leave  no  room  for  the 
•OBClniion  that  the  reduction  wae  baaad 
Barely  upon  tha  finding  that  the  tariff  rate 
whidi  was  reduced  waa,  ooneidering  the 
■arrioa  rendered,  in  and  of  itielf  unres- 
•onabla.  Hie  reaaona  for  not  epplying  the 
radnced  rata  to  Portland  wera  thu*  ex- 
plained in  tha  report  of  tha  Commlaslon: 
'The  eonaiderationa  which  induce  ue  to 
apply  thia  lower  rata  to  mill*  in  tha  Will- 
ametto  ralley  do  not  obtain  in  cue  iif 
Portland.  Thaea  manufaetureri  have  the 
banaAt  of  tha  water  rate,  and  ara  not, 
iharefore,  dependent  at  all  upon  the  de- 
fandanta  for  raachlng  the  San  Franclaco 
maricet  Hie  low  rata  waa  only  applied  to 
Portland  for  a  comparatively  abort  time, 
and  haa  not  been  In  force  there  for  the 
latt  four  yeare.  It  ta  of  no  epecial  im- 
portance to  tha  manufacturer  at  that 
point,  and  no  injustice  ia  done  by  with- 
drawing it.  The  distance  from  Portland 
ts  considerably  greater  than  the  average 
diitanee  from  Willlamette  valley  mills, 
and,  on  the  whole,  wa  think  the  defend- 
anta  should  be  left  to  their  option  In 
meeting  or  declining  to  meet  water  rates 
■t  Portland.  The  claim  of  the  interveners 
ia    therefore    denied." 

Treating  the  order  as  having  been  hssed 
upon  tha  aaaumed  posseasion  of  the  ex- 
traordinary power  which  it  is  inaiBted  waa 
azerdsed  In  making  tbe  order,  tha  force 
of  tha  reaaonlng  thus  advanced  to  sustain 
the  order  cannot  ha  aucceasfully  gainsaid. 
But  upon  the  theory  that  the  order  waa 
made  merely  aa  the  result  of  the  exercise 
tt  the  stotntory  power  to  prevent  the 
•liarging   of   an   nnraaaonabla   and   nnjust 


rata,  having  rq^ard  to  tiia  ser 
the  ineonsequenoe  of  the  reasoning  stated 
beoomea  at  once  patent.  This  must  be 
the  case;  because  Portland  had  been  de- 
prived by  the  railroads  of  a  just  and 
reasonable  rato  for  a  longer  time  than  tha 
Willametto  valley  pointa  certainly  afilord-  f^ 
ed  QD  ground  for  concluding  that  Port-  S 
land  waa  not*  enUtled  to  rcliet,  and* 
it  la  equally  certain  that  the  fact  that 
there  waa  competition  by  wator  from 
Portland  can  in  no  way  justify  the  per- 
mitting the  railroads  to  continue  to  ebarga 
againat  traffic  from  Portland  a  hldi  axid 
unreasonable  rato  Indeed,  if  the  order  ha 
assumed  to  have  been  made  merely  as  tha 
result  of  tbe  power  to  correct  an  unjust 
and  nnreasonable  rato,  then  the  reasoning 
by  which  the  order,  In  so  far  aa  it  dealt 
with  Portland  was  concerned,  was  sus- 
tained, comes  to  this:  that  the  greater 
the  wrong,  tbe  lesser  the  right  to  redress; 
•nd  tbe  greator  the  reason  for  tbe  low  and 
competitive  rato,  the  stronger  the  reaaon 
for  refusing  to  fix  such  a  rate. 

The  considerations  just  stoted  dispose 
of  the  entire  controversy  except  in  one 
particular.  It  is  claimed  at  bar  that  the 
questions  arising  for  dedaion  are  moot, 
since  In  oonsequenca  of  the  lapse  of  mora 
than  two  years  since  the  order  of  Cnn- 
mission  became  effective,  by  operation,  of 
law  the  order  of  the  Commission  has  spent 
ito  force,  and  therefore  the  queatlon  for 
decision  la  moot.  The  contention  is  dis- 
posed of  by  Southern  Padflc  Terminal  Co. 
V.  Interstate  Commerce  CommiasioD  (this 
day  dedded)  219  V.  8.  498,  55  L.  ed.  — ,81 
Sup.  Ct  Rep.  279.  In  addition  to  the  con- 
siderations expreeaed  In  tbat  case,  it  ia  to  N 
observed  that  clearly  the  suggestion  ta 
without  merit,  in  view  of  the  possible 
liability  for  reparation  to  which  tbe  rail- 
roads  might  be  subjected  If  the  legality 
of  tbe  order  were  not  detormlned;  and  the 
inSuence  and  effect  which  tbe  exststenca 
of  the  rato  fixed  for  two  years,  if  it  were 
legal,  would  have  upon  the  exerdae  by 
the  railroads  of  their  authority  to  fix  jnd 
and  reasonable  rates  in  the  future,  dearly 
causes  the  case  to  involve  not  merely  a 
moot   controversy. 

The  decree  of  tbe  Circuit  Court  Is  ro- 
versed,  and  the  case  remanded  to  that 
court,  with  directions  to  enter  a  decree  de- 
claring the  order  of  the  Interstoto  Com- 
merce Commiaaion  to  he  void,  and  other- 
wlsa  granting  tha  relief  prayed  in  tha  bilL 
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Appru.  ahd  Ebbob  (i  477*}— Iifnmonon 
Pkmdins  Appeai.. 

1.  The  eontinuftnce  of  %  temporftTT  in- 
Innction  pending  an  appe&l  to  the  Federal 
Bnpreme  Court  from  a  deerae  of  ft  elrenit 
oonrt,  dUmiiiing  a  bill  uking  injanotive 
raliaf,  it  within  tha  inhemt  aqni^  powera 
of  the  latter  court. 

[Bd.  NdUl— F^T  Dthar  saMS,  »•  Appaal  and 
Knot.  Dec  Dlf.  1  ITT.*} 

ImuNcnoiT  (I  229*)— DiaoBETiHO  Irjuhc- 

nOR  PZKDINO  Afpeai.. 

2.  CoatinuiDg  a  temporary  injunetlaii 
pending  an  appeal  to  the  Federal  Supreme 
Court  from  a  decree  of  a  circuit  court,  dia- 
nisaing  a  bill  aaking  injunctive  relief,  oper- 
ata  to  continue  in  the  circuit  court  luch 
inriadiction  otct  tbe  subject-matter  of  the 
litigation  and  the  parties  ai  to  enable  it  to 
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peal,    inclnding   the   power  to   take   eognt 
aanoe  of  the  violation  of  the  injunction. 

[Bd.    NoU.— For    oUwr    ouM,    h*   In' 
Cent  Dls.  fi  4M-m:    Dw.  DIE-  I  Z9-*] 

InTUircnoif  (|  229*)  —  Destbdctioii  oj 

BDBJKCT-MAmR. 

3.  The  wilful  dettruction  bv  municipal 
officera  of  the  polea  and  wirea  of  a  light  and 

riwer  company,  pending  an  appeal  to  the 
ederft]  Supreme  Court  from  a  decree  of  a 
•ircuit  court,  diaroisain^  a  bill  praying, 
among  other  things,  an  injunction  to  pre- 
vent  mch  destmction  until  the  right  snill 
be  determined,  is,  in  and  of  itself,  a  con- 
tempt of  the  appellate  jurisdiction  of  the 
Sapreme  Court,  altliougli  auch  conduct  may 
alao   be   a   violation   of   the   temporary   in- 

i 'unction  order  continued  by  the  court  be- 
ow  _peiidtng  tlie  appeal. 

[Edl    Nat«.~For    other    case*,    *N   Io]iuuitlon, 
ConL  Die  It  IM-BOI:    Dec.  Dif.  I  &>.'] 
IKJUJJCIIOH    (J    226*)  — EXCOBB  — PDHIBH- 

■lERT. 

4.  The  honest  belief  that  when  an  appeal 
to  the  Federal  Supreme  Court  from  a  de- 
cree of  a  circuit  court,  diamisBing  a  bill 
asking  injunctive  relief  against  the  removal 
or  deetruction  by  municipal  ofllceri  ol  the 
poles  and  wires  of  a  light  and  power  com- 

5 any,  had  been  dismissed  and  an  order  ol 
ismiasal  entered,  there  wns  no  reason 
why  auch  polea  and  wires  should  not  be  re- 
moved or  deatroyed,  although  not  sufGcient 
to  acquit  of  a  technical  contempt  of  court 
where  no  mandate  bad  issued  or  could  have 
lasued  under  the  rules  of  the  Supreme 
Court,  may  reduce  tbe  punishment  io  the 
payment  of  the  coata  of  the  contempt  pro- 
eeedinga. 

[Bd.   Note.— For   other   ca«M,   » 
Cent  Die  i  «*■■    0»e.  Dig.  I  m.*] 

CNo.  604.) 

Return   to   rule   argued   January  26,   1011. 
Decided  February  20,  1011. 

IN    Re   Proceedinga   for   aont«mpt   in   the 
removal  by  municipal  officera  of  tlw  pola* 


and  wires  of  a  light  and  power  company 
after  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  Btatea  for  th» 
District  of  Kanaaa,  diamiaaing  a  bill  ask- 
ing Injunctive  relief  against  such  actioiit 
had  been  dismiued  by  the  Federal  Supreme 
Court,  and  on  order  of  diamiosal  entered, 
but  before  any  mandate  had  issued  oroouU 
issue  under  the  rules  of  the  court.  Rule 
discharged  upon  payment  of  the  costs  of  tb* 
proceeding. 

The  facta  are  stated  ia  the  opinion. 

Meaara.  F.  Ii.  Wtlllama,  C.  C.  Coleman, 
D.  R.  Hite,  D.  W.  Hulvane,  and  C.  K  Qault 
for  appellant. 

Messrs.  F.  B.  Dbwos  and  R.  C  Millar 
for  respondents. 

*Mr.  Justice  Iiorton  delivered  the  opl»-  > 
Ion  of  the  court: 

The  Merrimack  River  SavJnga  Bonk  filed 
a  bill  in  equity  In  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas, 
claiming  to  be  a  creditor  of  the  light  and 
power  company  by  bonds  secured  by  mort- 
gage upon  Its  plant,  property,  and  frate 
obises,  against  the  city  of  Clay  Center,  the 
Clay  Center  Light  1  Power  Company,  and 
certain  individuals,  oflleials  of  said  dty. 
lie  bill  averred  that  the  Clay  Center  Light 
k  Power  Company  waa  a  corporation  own- 
ing and  conducting  a  light  and  power  plant 
at  Clay  Center  under  a  perpetual  fran- 
chise, authoridng  it  to  plaoe  and  maintain 
line  of  poles  and  wires  upon  the  streeta 
of  that  city;  that  the  elt^r,  claiming  that  ^ 
its  franchise  bad  expired,  had,  through  ita  3 
'oounoil,  of  which  the  individual  defendanta  > 
were  membera,  required  said  company  to 
remove  ita  poles  and  wires  from  the  publie 
streets,  and  that  the  officials  named  as  de- 
fendanta were  threatening  to  cut  down  itn 
poles  and  destroy  Its  wirea  thereon,  and 
thna  deatroy  all  possibility  of  operating  its 
plant,  to  the  irreparable  ruin  of  the  se- 
curity to  which  the  complainant  muat  look 
for  the  payment  of  Its  bonds.  A  temporary 
injunction  was  issued  to  prevent  the  de- 
struction of  the  lines  of  poles  and  wires  as 
threatened.  A  demurrer  to  the  bill  for 
went  of  jurisdiction  in  the  circuit  court 
as  a  court  of  the  United  States  waa  aua- 
tained  and  tbe  bill  dismissed.  An  appeal 
to  thia  court  waa  allowed  and  the  injunc- 
tion continued  pending  the  appeal.  Upon 
a  hearing  in  this  court,  the  appeal  wns  dis- 
missed  without  opinion.  t21S  U.  8.  60S, 
S4  L.  ed.  lEOl,  31  Sup.  CL  Rep.  222.] 

The  present  petition  alleges  that  after 
this  oourt  had  made  an  order  diaratasing 
aaid  appeal,  but  before  any  mandate  had 
Issued  or  could  issue  under  the  rulea  of 
thia  court,  and  pending  the  right  of  pett 
'  tlonera  to  file  an  application  for  a  rehear 
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ing,  ifnee  filed  and  now  pending,  eertatn 
sf  the  defendonta  to  said  appeal,  naniely, 
George  W.  Hanna,  O.  L.  Blade,  W.  D.  Vin- 
eant,  S.  D.  Tripp,  and  G.  P.  Bandall,  had, 
by  force  and  Tiolence,  cut  down  many  of 
the  polea  and  deatroyed  much  of  the  cable 
and  wirea  itretebed  thereon,  and  had  put 
the  light  and  power  company  ont  of  buai- 
neas  and  diaabled  it  ao  that  tt  could  not 
exercise  Ite  franebiee  or  oarry  on  its  opera- 
tians.  It  ie  averred  that  the  aiild  defend- 
ants did  thus  destroy  the  subject-matter 
of  the  suit,  knowing  that  thie  appeal  wai 
pending  and  that  thia  court  had  not  lost 
control  over  the  eontroveray,  and  tliat  no 
mandate  had  iasued  and  could  not  issua 
under  the  ralea.  The  petition  concludes  by 
praying  that  the  individual  defendants 
named  lie  cited  and  required  to  appear  be- 
fore this  court  and  "show  cause,  if  any  tliey 
hare,  why  they  should  not  be  proceeded 
(S  against  as  for  contempt  of  this  court."  Such 
p  a*ru1e  was  made,  and  the  defendanta  have 
appeared  and  made  defense. 

The  respondents  have  moved  to  diaeharge 
tb*  rule,  because  the  petition  fails  to  show 
that  they  have  in  any  way  violated  any 
Injunction,  rule,  order,  or  mandate  of  this 
flourt.  This  is  bottomed,  first,  upon  the 
fllalm  that  the  injunction,  which  was  con- 
tinued pending  tlie  appeal  to  this  court, 
is  the  injunction  of  tha  circuit  court,  and 
that  any  violation  is  cognizable  only  in  the 
eircutt  court;  and  second,  upon  the  claim 
that  if  that  be  so,  that  the  petition  fails 
to  ahow  any  facts  which  constitute  a 
tempt  of  this  court. 

The  plain  purpose  of  the  order  continuing 
the  injunction  pending  this  appeal  waa  to 
preserve  the  subject-matter  of  the  litiga- 
tion until  the  rights  of  the  complaint  could 
be  heard  and  decided.  It  ia  well  settled 
that  the  force  end  efl'ect  of  a  decree  dis- 
missing a  bill  and  discharging  an  injunc- 
tion is  neither  suspended  nor  annulled  as  ■ 
mere  eonsequence  of  an  appeal  to  this  court, 
even  if  a  supersedeas  is  allowed.  Slaughti 
house  Cases,  10  Wall.  273,  207,  10  L.  i 
816,  B22;  Hovey  v.  McDonald,  109  U. 
150.  161,  27  L.  ed.  BBS,  891,  3  Sup.  Ct.  Rep. 
136;  Leonard  v.  Ozarlc  Land  Co.  116  U.  S 
465,  SB  L.  ed.  445,  6  Sup.  Ct.  Rep.  127 
Knox  County  v.  Harshman,  132  U.  S.  14, 
33  L.  ed.  240,  10  Sup.  Ct.  Rep.  8.  That  tli 
eircutt  court,  to  tlie  end  that  the  ttatvt  quo 
might  be  preserved  pending  auch  appeal, 
had  the  power  to  continue  an  injunction 
in  force  by  virtue  of  its  inherent  equity 
power,  is  not  doubtful.  In  Hovey  v.  Mc- 
Donald, cited  above,  Mr.  Justice  Bradley, 
for  the  court,  referring  to  what  had  been 
said  in  the  Slaughter-house  Cases  as  to  the 
effect  of  an  appeal,  said: 

It  was  not  decided  that  the  eourt  be* 


low  bad  no  power,  if  the  purposes  of  jus- 
tice required  it,  to  order  a  continuance  of 
the  status  ^uo  until  a  decision  should  ba 
made  by  the  appellate  court,  or  until  that 
eourt  should  order  the  contrary,  lliii 
power  undoubtedly  eiiata,  and  should  al- 
ways be  uereiscd  when  any  irremediable  m 
injury* may  result  from  the  eSect  of  the? 
decree  aa  rendered;  but  it  is  a  discretionary 
power,  and  its  exercise  or  nonexercise  is 
not  an  appealable  matter.  In  recognition 
of  this  power,  and  for  the  purpose  of  facili- 
tating its  proper  exercise  in  certain  cases, 
on  appeals  from  the  circuit  courts,  this 
court,  by  an  additional  rule  of  practice  in 
equity,  adopted  fn  October  term,  1878,  de- 
clared that  'when  an  appeal  from  a  flnal 
deeree  in  an  equity  suit,  granting  or  dis- 
solving an  injunction,  is  allowed  by  a.  jus- 
tice or  judge  who  took  part  in  the  decision 
of  the  cause,  he  may,  in  hia  discretion,  at 
the  time  of  such  allowance,  make  an  order 
suspending  or  modifying  the  injunction  dur- 
ing the  pendeney  of  the  appeal  upon  such 
terms  as  to  bond  or  otherwise  as  he  may 
con  aider  proper  for  the  security  of  the 
rights  of  the  opposite  party.'    Rule  93." 

Obviously,  thie  may  include  a  continuance 
of  an  injunction  which  would  be  otherwise 
vacated. 

Plainly,  the  effect  of  continuing  the  in- 
junction operated  to  continue  in  the  cir- 
cuit court  such  jurisdiction  over  the  sub- 
ject-matter of  the  litigation  and  of  the  par- 
ties as  to  enable  it  to  preserve  the  alalus 
quo  pending  the  appeal,  including  power  to 
take  eognitance  of  a  violation  of  ita  in- 
junction. 

It  does  not  necessarily  follow  that  dis- 
obedience of  such  an  injunction,  intended 
only  to  preserve  the  jtlatus  guo  pending  an 
appeal,  may  not  be  regarded  as  a  contstnpl 
of  the  appellate  jurisdiction  of  this  court, 
which  might  be  rendered  nugatory  by  con- 
duct calculated  to  remove  the  subject'mat- 
ter  of  the  appeal  beyond  its  control,  or  by 
its  destruction.  This  we  need  not  decide, 
since,  irrespective  of  any  such  Injunction 
actually  issued,  tlie  wilful  removal  beyond 
the  reach  of  the  court  of  the  subject-matter 
of  the  litigation,  or  its  destruction  pending 
an  appeal  from  a  decree  praying,  among 
other  things,  an  injunction  to  prevent  such  ^ 
removal  or  destruction  until  the  right  shall  n 
be  determined,  is,  in  and  of  itself,  a*con-? 
tempt  of  the  appellate  jurisdiction  of  thie 
court.  That  such  conduct  may  be  a  viola- 
tion of  the  injunction  beloiv  ofTords  no  rea- 
son why  it  is  not  also  a  contempt  of  thia 
court.  Unless  thie  be  so,  a  reversal  of  the 
decree  would  be  but  a  barren  victory,  since 
the  very  ruult  would  have  been  brought 
about  by  the  lawless  act  of  the  defendant* 
which  it  waa  the  cbjtBt  of  tb*  suit  to  pr» 
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TCDt  Sw  United  BUtM  T.  Shipp,  203  U. 
B.  6S3,  51  L.  ed.  319,  27  Sup.  Ct  Rep.  165, 
8  A.  &  E.  Ann.  Cae.  206;  Ricbard  t.  Van 
Meter,  3  Cruieli,  C.  C.  21i,  Fed.  CttB.  No. 
11,763;  Wartman  v.  Wartman,  Taney,  3B2. 
Fed.  Cae.  No.  17,210;  8tat«  ex  rel.  Morse 
T.  District  Ct.  28  Mont.  230,  74  Pao.  412; 
Bx  parte  Kellogg,  64  Cal.  343,  344,  30  Pac 
1030;  State  ex  rel.  Coleman  t.  Pittsburg, 
80  Kan.  710,  712,  25  LJt.A.(N.S.)  226, 
133  Am.  St.  Rep.  227,  104  Pac  847. 

In  Wartman  t.  Wartman,  cited  abore,  a 
ease  heard  by  Chief  Justice  Taney  on  the 
circuit,  the  question  wa«  whether  a  defend- 
ant who  had  parted  with  an  alleged  trust 
fund  in  his  custody  pending  an  application 
for  an  order  requiring  him  to  pay  the 
money  into  court  was  thereby  io  contempt. 
Hie  act  was  held  to  be  in  contempt  of  the 
authority  of  the  court,  u  ■  final  decree 
would  be  idle  and  nugatory  if,  pending 
the  litigation,  he  should  be  held  at  liberty 
to  put  the  fund  beyond  the  reach  of  the 
process  of  the  court. 

The  defendants  have  severally  answered, 
and  have  denied  under  oath  that  they  meant 
any  contempt  of  this  court.  They  say  that 
when  they  were  advised  that  the  decree  of 
the  oonrt  dismissing  tiie  hill  of  complaint 
had  been  affirmed  and  an  order  of  afBrinanee 
entered,  that  they  honestly  believed  the 
eaae  to  be  finally  concluded,  and  that  there 
was  no  reason  why  the  order  of  the  city 
council  requiring  the  removal  of  the  lines 
of  poles  and  wires  should  not  be  carried 
ouL  This  is  an  excuse,  but  does  not  acquit 
them  of  a  technical  contempt,  since  the  ap- 
peal  must  be  regarded  as  pending  and  un- 
^  disposed  of  until  a  mandate  issues.  In 
N  view,  however,  of  the  good  faith  of  the  de- 
■  fendants,  it  is  enough  for  the 'vindication 
of  the  court  under  the  eircumetances  of 
this  case  that  the  rule  be  discharged  upon 
the  payment  of  the  costs  of  the  proceeding. 


HARRY  L.  KNIGHT. 

Public  Lands  (S  97*1  —  ExcQAnoi  of 
Lands  in  Fogest  Resibvb— Poweb  of 
Lanp  Depabtubnt. 


Comp.  Stat.  leOl,  p.  1541),  authorizing  the 
•election  of  public  lands  in  lieu  of  lands  re- 
linquished in  a  forest  

CBO.  Note.— For  othsr  < 
Dae  Die  I  ».*] 
PlTBUO    uAKDS    (i    4&*)    —   BXOHAHSB   OF 


•  Public  L 


Lands  in  Fobest  Rcsebvb— Sblkotior- 

Rkpsal  or  Statdtb. 

£.  An  owner  of  patented  land  In  «  foreat 


reserve  whose  deed  to  the  United  States, 
made  in  contemplation  of  an  exchange  un- 
der the  act  of  June  4,  1B97,  was  returned 
because  not  accompanied  by  a  selection  of 
lieu  lands,  as  required  by  tiie  regulations 
and  practice  of  the  Land  Department,  had 
no  vested  right  to  the  exchange  which  would 
be  saved  by  the  exception  in  the  repealing 
act  of  March  3,  1905  (33  Stat  at  L.  12S4, 
chap.  14B6,  U.  S.  Comp.  8tet  Bupp.  1909, 
p.  581),  in  favor  of  selections  theretofore 
made,  and  of  existing  contracts  with  the 
Secretary  of  the  Interior. 

[EM.  Note.— For  otlur  cases,  see  Public  Lands, 
Dec.  Dig.  !  49.*] 

[No.  711.] 

Submitted  January  6,  1911.     Decided  Feb- 
ruary 20,   1911. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
iiich    affirmed    a   decree   of   the    Superior 
Court  of  Kern  County,  in  that  State,  dis- 
.ag  the  bill  in  a  suit  to  have  a  patentee 
of   public  lands  decreed  to  bold   the   legal 
title  in  trust  for  the  complainant,  claiming 
vested  right  to  an  exchange  under  the 
forest  reserve  act.     Affirmed. 

See   same  case  below,  156  Cal.  123,  lOS 
Pao.   844. 
The  facts  are  stated  In  the  opinion. 
Messrs.  E.  O.  Miller,  E.  D.  F.  Brady, 
W.  P.  Fennell,  and  W.  H.  Morrissey  for 
plaintiff  in  error. 

Messrs.  S.  D.  Lntdiett  and  CbBrles  B. 
Pierce  for  defendant  in  error.  ^ 

*Mr.  Justice  Lnrlon  delivered  the  opln- 1? 
ion  of  the  court: 

The  question  in  this  case  is  whether  ths 
complainant  below,  and  plaintiff  in  error 
here,  has  acquired  a  vested  right  to  an  ex- 
change of  a  160-acre  tract  of  land  owned  I^ 
him,  and  situated  inside  the  exterior  bound- 
ary of  a  forest  reserve,  for  a  tract  of  public 
land  of  similar  area,  by  reason  of  acts  done 
In  compliance  with  the  terms  of  that  pro- 
vision of  the  forest  law  act  of  June  4,  1897, 
[30  Stat  at  L.  36,  ehap.  2,  U.  S.  Comp. 
Stat.  1901,  p.  1541],  providing  for  such 
exchanges.  The  supreme  court  of  Call-  ^ 
fomia  sustained  a  demurrer  and  dismissed  ^ 
hiB*bill.  156  Cal.  123,  103  Pac.  844.  A  f 
writ  of  error  to  that  court  brings  th«  case 
here  for  review  as  to  the  Federal  question. 

That  the  complainant  came  within  the 
terms  of  the  act  of  June  4,  1897,  there  can 
be  no  doubt  He  owned  180  acres  of 
patented  land  within  the  exterior  lines  of 
a  public  forest  reservation,  and  was  en- 
titled to  relinquish  title  to  the  United 
State*,  and  receive  a  patent  for  180  aerea 
of  public  land  outside  the  reservation,  to  bs 
selected  by  himself.    The  provision  of  that 

□  Die.  A  Am.  Die*.  UOT  to  data,  t  Rap'/  ladeiw 
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a«l  aonfariiig  tiiU  privllag*  la  Mt  ont  in 

tb«  lurglD,  b«bg  found  in  tli«  set  of  J807, 
(W  SUL  Kt  L.  30,t  ehkp.  2,  U.  &  Onnp. 
Stat.  IWl,  p.  1S41]. 

Tba  oantentlon  i«  tliat  he  loit  his  right 
bocMM  be  neglected  to  mftke  k  eelection 
Kid  thereby  complete  enj  exehinge  until 
th«  act  extending  the  privilege  wu  re- 
pealed by  the  act  of  March  8,  1»0S,  (33 
8Ut  at  L.  1264,  chap.  14B9,  U.  8.  Comp. 
Stat.  Supp,  1908,  p.  S81).  The  repealing 
i*  Mt  fl  aet  out  in  the  margin.tt 
F  *Be(Dre  the  repeal  of  the  act,  the  plaiotlS 
In  error.  In  pnrauance  of  the  provisions 
thereof  and  of  the  regulations  preacribed 
by  the  Secretary  of  the  Interior,  did  theee 

He  executed  «  deed  of  relinquiahment  to 
tlie  United  States,  and  caused  the  same  to 
be  duly  recorded  in  June,  1899.  He  de- 
posited this  deed,  together  with  an  abitroct 
of  title,  in  the  land  ofBee  of  the  United 
State*  for  the  proper  district  at  Yisalia, 
CftUfomia.  This  was  In  June,  IS99.  It  is 
^  then   BTerred   that   the   deed   and   the   ab- 


•  'fThet  in  ease*  in  which  a  tract  cov- 
ered by  an  unperfected  bona  tide  claim 
or  by  a  patent  is  included  within  the 
Umita  of  a  public  foreit  reeerTation,  tlie 
settler  or  owner  ttiereof  may,  If  he  desires 
to  do  so,  relinquish  the  tract  to  the  gov- 
ernment, and  may  select  in  lieu  thereol  a 
tract  ot  vacant  land  open  to  settlement, 
not  eseeeding  in  area  the  tract  covered  by 
his  claim  or  patent;  and  no  charge  aball 
be  made  in  such  cases  for  making  the  en- 
try of  record,  or  issuing  the  patent  to  eov- 
«r  the  tract  selected:  Provided,  further, 
that  in  cases  of  unperfected  elainis,  the  re- 
quirementa  of  the  laws  respecting  settle- 
ment,  residence,  improvements,  and  so 
forth,  are  complied  with  on  the  new 
elaims,  credit  being  allowed  for  the  tine 
•pent  on   the  relinquished   claima." 

tf'Be  it  enacted  by  the  Senate  and  House 
of  Repreaentativea  of  the  United  States  of 
America  in  Congress  assembled,  That  the 
acts  of  June  fourth,  eighteen  hundred  and 
ninety-seven,  June  sixth,  nineteen  hundred, 
and  March  third,  nineteen  hundred  and  one, 
■re  hereby  repealed  bo  far  as  they  provide 
for  the  relinauishtnent,  selection,  and  pat- 
-enting  of  lanas  in  lieu  of  tracta  covered  by 
an  unperfected  bona  fide  claim  or  patent 
within  a  forest  reaerve,  but  the  validity  of 
contra  eta  entered  into  by  the  Secretary  of 
the  Interior  prior  to  the  passage  of  this 
act  shall  not  be  impaired:  Provided,  that 
eelections  heretofore  made  in  lieu  of  lands 
relinquished  to  the  United  States  may  be 
perfected  and  patenta  issued  therefor  the 
eame    at   though   this   act   had   not   been 


selection  la  held  Invalid,  another  selection 
lor  a  like  oBaatitgr  of  land  may  be  mads  in 
lieu  thereoL' 


oar.  Taoi, 

atraet  were  fbrwarded  to  tbs  CoiuiiilsaioiMr 
of  tha  I^nd  Ofllee  at  Washington,  and 
reaeliad  there  about  June  25,  18M,  airf 
were  there  retained  until  January  S,  IMS, 
when  they  were  returned  to  the  Vlaalia, 
land  office  for  delivery  to  the  complainant 
delivered  to  him  January  9,  ISOS, 
and  that  no  objection  aa  to  either  form  or 
sufBoiency  of  the  relinquishment  was  made 
by  the  Commissioner  or  any  other  official 
ot  the  United  States.  Thus  the  matter 
stood  from  January  9,  1D06,  until  March 
3,  when  the  repealing  aet  was  passed. 

On  Msreh  14,  1&06,  eleven  days  after  tbs 
repealing  act,  the  plaintiff  in  error  under- 
took to  make  a  seleetion,  and  for  that  pur- 
pose filed  his  application  to  select  the  100 
acres  subsequently  patented  to  the  defend- 
ant, with  notice  of  the  prior  seleetion  so 
made  by  complainant.  Upon  these  facta 
demanded  that  a  patent  should  issue  to 
1  for  the  land  so  selected,  but  the  Com- 
missioner and  the  Secretary  of  the  Interior 
denied  power  to  issue  any  such  patent,  the 
law  having  been  repealed  before  the  selee- 
tion was  made. 

a  sharp  one.  The  complais- 
ant insiata  that  when  he  made  and  delivered  ^ 
his  deed,  with  an  abatraet  showing  a  clear  * 
title  to  ISO  aeree*within  a  forest  reserva- • 
tion,  he  became  entitled  to  make  a  seleetiMi 
of  ]eO  acrea  in  lieu  thereof  at  any  time, 
and  that  the  repeal  of  the  act  did  not  de- 
prive him  ot  the  right  to  a  patent  for  the 
land  selected  on  March  14,  190S.  The  pUin- 
does  not  bring  himself  within 
any  of  the  exceptions  to  the  repealing  act. 
Ifo  selection  actually  made  before  the  re- 
peal has  proven  invalid,  and  there  waa  no 
contract  with  the  Secretary  ot  tha  Interior 
to  be  saved  from  impairment,  nnleis  tlia 
acta  referred  to  eonatttatei  In  and  of  thet)^ 
selves,  such  part  pertorauwe*  as  to  eon- 
stituta  a  contract  with  the  Secretary  of 
the  Interior.  That  there  was  no  such  con- 
tract is  evident  from  a  consideration  of  the 
character  of  the  exchange  proviaion  and  the 
reRulations  adopted  1^  the  Secretary  of  the 
Interior,  prescribing  the  method  of  carry- 
ing out  the  act.  Upon  ita  face  the  act  is 
neither  more  nor  less  than  a  proposal  by  th* 
government  for  an  exchange  ot  claims  to 
land  unperfected.  or  lands  held  under  peU 
enta,  situated  within  the  exterior  lines  of  a 
forest  reservation,  for  an  equal  area  of  pub- 
lie  land  subject  to  entry  elsewhere.  Tlu 
reasons  for  the  provision  are  found  in  the 
disadvantages  which  result  to  such  a  set- 
tler or  owner  who  had  aoquired  his  right 
before  the  creation  of  a  reservation  in  the 
public  lands  surrounding  him.  He  was 
thereby  leolated  from  neighborhood  associv 
tion,  and  deprived  of  the  advantage  ot 
sehools,  eburohei,  and  of  Inereaalng  valo* 
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to  hiB  own  Und  from  oeoupation  hj  otlian 
of  tlie  landa  tliui  devoted  to  nMTTatlon 
purpoMS.  Bnt  tbe  ftct  did  not  pretcritM  the 
method  by  whieh  one  to  lituated  might 
av»fl  hinueU  of  the  propoul.  It  wbi  there- 
lore  eompotent  for  the  Lftnd  Deputment  to 
adopt  mlea  knd  regalationi  for  tite  ftdminie- 
tration  of  the  act  in  thte  partlenUr,  and 
thla  waa  done,  and  thoia  rulei  are  found 
tn  »  Lund  Dec.  G92,  S93. 

In  Coimoi  Exploration  Co.  v.  Qray  Eagle 

Oil  Co.  ISO  U.  S.  301,  309,  47  L.  ad.  lOU, 

t,  1070,  23   Sup.   Ct.   Rep.   698,  theM  regula- 

*  Hon*  are  referred  to  ai  reaaonable  and  vattd 

•  rales,*  "entitled  to  respect  and  obedlenoe." 
The  regulations  which  hava  a  bearing  here 
are  rules  14,  16,  and  10. 

To  take  advaatage  of  the  proposal  con- 
tained in  this  act,  the  applieant  njaat  aelect 
the  land  he  wishe*  to  receive  in  lieu,  and 
flle  a  snfDeient  relinquishment  of  land  with- 
in a  forest  reserve.  Hanifestly  there  must 
be  an  acceptance  of  tbe  relinquishment  by 
someone  authorized  to  decide  upon  Its  suEB- 
eienoy,  and  an  assent  to  th«  particular 
selection  made  in  lieu. 

It  was  not  unreasonable  that,  in  the  ad- 
ministration of  tbifl  act,  the  Land  Depart- 
ment should  limit  the  authority  of  any  offl- 
dal  to  accept  a  relinquishment.  As  tar 
back  as  April  14,  1898,  the  Secretary  o(  the 
Interior  construed  the  act  and  made  the 
regulation  before  mentioned.  In  Hyde's 
Caaa^  es  Land  Dee.  284,  he  instructed  the 
Commissioner  of  the  General  Land  OlSce 
that  "the  oCEcers  of  the  Land  Department 
are  not  uutliarized  to  accept,  consider,  or 
pass  upon  a  relinquishment  of  the  ^act 
within  the  limits  of  a  forest  reservation,' 
except  in  connection  with  a  proffered  or 
tendered   selection  of  other   lands   in   lieu 

In  tbe  ease  of  Re  Tevii,  February  S8, 
IBOO,  29  Land  Dec  5T6,  578,  the  SecreUry 
instructed  the  CommissJonsr  In  the  same 
terras,  saying:  "Paragraphs  IS  and  10  of 
the  rules  and  regulations  issued  June  30, 
1897,  under  said  act  (24  l4>nd  Dec.  fiS9. 
DOS),  clearly  require  that  in  all  cases  of 
exchange  of  lands  under  said  act,  wbether 
tbe  land  relinquished  be  'a  tract  eorerad  by 
an  unperfected  bona  flde  claim  or  by  a 
patent,'  an  application  to  select  lien  lands 
must  accompany  tbe  relinquishment  of  the 
lands  wiibtn  the  limits  of  a  forest  reserva- 
Hon." 

In  a  ruling  made  February  24,  1060,  Re 
Uoses  Land  Scrip  ft  Realty  Co.  34  Land 
Dae.  408,  In  connection  with  the  applica- 
tion for  an  exchange,  the  facta  were  nearly 
Identieal  with  those  in  tba  present  ease. 
Tbe  applicant  filed  his  deed  of  relinquish- 
ment with  abstract  of  title  on  January  IS, 
loos.     He  made  no  selection   until  March 


SO,  lOOS,  a  date  subsequent  to  tbe  repeal  •* 
of  tho*sct.  The  proposal  was  rejected.  Up- 
on a  review  by  the  Secretary,  Uis  rejection 
was  sustained,  upon  the  ground  that  "no 
contract  arises  until  a  selection  Is  made 
and  the  conToyance  of  the  base  tract  Bled 
in  tbe  Land  Department.  .  .  .  Under 
the  act  of  June  4,  1807,  it  ii  the  Sling  of 
the  deed  in  tbe  local  land  oflk«  and  the- 
selection  of  land  in  lieu  of  that  relinquished 
which  initiatea  tbe  exohangs.  Until  tbat 
time  the  exchange  is  not  initiated  and  i» 
merely    a   purpose   in   the  private   owner's 

The  regulation  and  practice  of  the  Land 
Department  in  requiring  that  B  deed  of  re- 
linquishment shall  be  accompanied  by  a 
•election  was  not  unreasonable.  The  r«- 
tum  to  this  complainant  of  his  deed  of  r*- 
linquishment  several  months  before  the  re- 
peal of  the  act  was  obviously  due  to  hie 
delay  in  presenting  a  ease  for  the  con- 
sideration of  the  Department. 

That  a  proposal  for  an  exchange  of  land 
within  a  forest  reservation  for  lands  ouV 
side  may  be  withdrawn  before  acceptoneo 
is  an  obvious  proposition.  There  having 
been  no  contract  in  force  between  this  ap- 
pellant and  the  Secretary  of  the  Interior 
at  the  date  of  the  repeal,  he  bad  no  right 
to  save  under  the  exceptions  in  the  repeal- 
ing act. 

I'here  was  no  error  in  the  judgment  oT 
the  California  Supreme  Court,  and  it  i* 
therefore  afBrmed. 


m»  V.  S.  ITS.) 
NOBLE  STATE  BANK,  Plff.  In  Hrr, 

C.  N.  HASKELL  et  aL 


GRBATina  Bank  OuABAirrr  Fun*. 
The  levy  and  collection,  under  a  state 
statute,  from  every  bank  existing  under 
the  Btat«  lawB,  of  an  assessment  based  up- 
on average  daily  deposits,  for  the  purpose 
of  creating  a  depositors'  guaranty  fund  to 
•ecora  the  full  repayment  of  deposits  in 
case  any  such  bank  becomes  insolvent,  I* 
for  a  public  use,  althongh,  judged  from  the 
proximate  effect  of  the  taking,  the  use 
seems  to  be  a  private  one. 

[Ed.  Nots.— For  atber  eases,  sa*  Xmlarat  S»- 
mala,  Dso.  Die  f  li.*1 

[No.   71.] 

Petition  for  rehearing  presented  January 
27,  1911.  Amended  opinion  filed  Pebro- 
arj  20,  1011. 


0-^ 


^N  MOTION  for  have  to  flh  petition  for 
rehearing   of    a    writ  of   error    to   tbe 
Supreme  Court  of  tbe  BUta  of  Oclaboma 
nviow  a  decree  which  affirmed  a  davev 


Ic  *  i  MmiBaB  m  Deo.  a  Am.  Diss.  UOI  to  Oats,  *  Bep'r . 
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of  tlw  Dlitriet  Court  of  Lc^n  County,  in 
tifX  •ta.te,  dimiwing  the  petition  in  ft  auit 
to  ODjotn  the  lery  And  eollectinn  from  o 
■tkto  bank  of  an  OHcasRieiit  for  the  pur- 
pose of  ereatinf  a  depositora'  gu«rant]r 
fund.     Original  opinion  amended. 

See  ante,  186. 

Tiie  facts  are  stated  in  the  opinion. 

Ur.  O.  B.  Amee  tor  tlw  petition. 

f  ■Mr.  Justice  Holmea  delirarod  the  opin- 
ion of  tlie  court: 

Leave  to  file  an  application  for  rebcHr- 
bg  ii  aaked  in  this  case.  We  see  no  reaaon 
to  grant  it,  Init,  ae  the  judgment  delivered 
■eema  to  have  conveyed  a  wrong  impression 
of  the  opinion  of  the  court  in  some  details,  we 
add  a  few  words  to  what  was  said  when 
the  case  waa  decided.  We  fully  understand 
the  practical  importance  of  the  question, 
and  the  very  powerful  argument  IJiat  can 
be  made  against  the  wisdom  of  the  legis- 
lation, but  on  that  point  we  have  nothing 
to  say,  as  it  is  not  our  concern.  Clark  v. 
Nash,  19S  U.  S.  361,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  076,  4  A.  1  E.  Ann.  Cos.  1171; 
Striekley  v.  Highland  Boy  Gold  Min.  Co. 
800  U.  B.  627,  60  L.  ed.  5S1,  20  Sup.  Ct. 
Rep.  301,  4  A.  k  E.  Ann.  Gas.  1174,  were 
cited  to  establish,  not  that  property  might 
be  taken  for  a  private  use,  but  that,  among 
the  public  uses  for  which  it  might  be  taken, 
were  aome  which,  if  looked  at  only  in  tbeir 
immediate  aspect,  according  to  the  proxi- 
mate effect  of  the  taking,  might  seem  to  be 
private.  HiIb  case,  In  our  opinion,  is  ol 
that  sort.  The  analysis  of  the  police  power, 
whether  correct  or  not,  waa  intended  to 
indicate  an  interpretation  of  wbst  hae  taken 
place  in  the  puEt,  not  to  give  a  new  or 
wider  scope  to  the  power.  The  proposi- 
tiona  with  regard  to  it,  however,  in  any 
form,  are  rattier  in  the  nature  of  prelimi- 
naries. For  in  this  case  there  is  no  out- 
and-out  unconditional  taking  at  all.  Tlic 
payment  can  be  avoided  by  going  out  of  the 
banking  business,  and  is  required  only  as 
*  condition  for  keeping  on,  from  corpora- 
tions created  by  the  state.  We  have  given 
what  we  deem  sufflcient  reasons  for  liolil 
ing  that  such  a  condition  may  be  imposed. 


(Zt9  U.  E.  3SG.) 

FREDERICK  WEYERHAEUSER  and  John 

A.  Humbird,  Appts., 

HERBERT  H.  HOYT. 


1.  Lands  lawfully  embraced  in  a  list  of 
indemnity  selections  filed  by  the  Northern 
PaeiDe'  Railroad  Company  with  the  Land 
Departmenti  and  subsequently  approved  by 


the  Secretary  of  the  Interior,,  were  not  sub- 
ject to  entry  or  purchase  under  the  Federal 
land  laws  during  the  interim  between  tho 
date  of  filing  and  the  date  of  suob  approval. 

[Ed.  Nota.— For  Mhsr  casea.  me  Publla  Lands, 
CuiL  Dti.  H  SO-SIi    Dm.  Die  t  >!.•] 

Pdblio  Lardb  (I  81*)— Railroad   Luid 
Qbanto— Ihdemnitt  Lands. 

2.  A  valid  basis  is  afforded  for  the  sele> 
tion  by  the  Northern  Pacific  Railroad  Com- 
pany of  lands  witbin  the  second  indemnity 
limits,  under  the  joint  resolution  of  May 
31,  1B70  (10  SUt.  at  L.  378),  where  cer- 
tain lands  did  not  pass  under  its  land  grant 
of  July  2,  1804  (13  SUt  at  L.  305,  307, 
chap.  217),  because  they  fell  within  tbe  in- 
demnity limits  of  the  grant  of  May  S,  1304 
(13  SUt.  at  L.  64,  Aap.  79),  in  aid  of 
another  railroad,  as  adjusted  to  tbe  line 
of  definite  location  of  that  road,  and  were 
selected  by  that  road  after  the  date  of  tlie 
Northern  Pacific  land  grant,  but  prior  to 
the  definite   location  of  that   line  of  road. 

[Bd.  Nots—For  other  cai«.  ■*•  Pnlille  Laadi. 
C«Dt.  Dig.  Ii  XO-Wi:    Dec.  Dig.  i  EL*] 

Public  Lards   (|  81*) — Railboad  Laud 
Gbantb— Selection  dp  Indeunitt  Lajtd. 

3.  A  selection  of  indemnity  lands  by  tha 
Northern  Pacific  Railroad  Company,  under 
the  act  of  July  2,  1864,  and  the  joint  reso- 
lution of  May  31,  1870,  is  not  unlawful  be- 
cause the  tract  selected  was  not  on  tbe 
same  side  of  the  railroad  as  the  tract  lost, 
nnd    was   not    the   nearest   unappropriated 

[Ed.  Note— For  ottier  cues,  see  Public  L«afc 
CedL  D1(.  tl  2M-2Si;    Dm.  Die.  |  tl.*l 


4.  The  courts  must  assume  that  tbe  facts 
which,  under  tbe  joint  resolution  of  May 
31,  1870,  establishing  the  second  indemnity 
limits  of  the  land  grant  to  the  Norttiern 
Pacific  Railroad  Company,  must  appear  in 
order  to  entitle  that  company  to  the  lands 
selected  as  indemnity  lands,  were  shown  to 
the  satisfaction  of  the  Secretary  of  tbe  In- 
terior, where  he  bos  approved  the  company's 
selections. 

[Ed.  Nots.—For  other  cas«,  see  Public  Lands. 
Cent.  Dig.  It  IM,  KM;    Dec.  DK.  i  1<IS.*] 

Pdslio  Lands  (|  81*>— Railboad  Lamd 
Gbants—Rigbts  of  Pbbchabeii. 
6.  Lands  within  the  indemnity  limits  ol 
the  land  grant  to  the  Northern  Pacific  Rail- 
road Company  could  not  be  claimed  under 
the  provisions  of  the  act  of  July  1,  1898 
[30  Stat,  at  L.  820,  chap.  S46),  enacted  to 
settle  the  disputes  arising  out  of  conflicting 
rulings  of  the  Land  Department  with  refer- 
ence to  the  eastern  terminus  of  tbe  rail* 
road  as  affecting  its  land  grant,  by  a  per- 
son relying  upon  an  alleged  purchase  un- 
der the  timber  and  stone  act,  where,  prior 
to  January  1,  1898,  nothing  more  bad  been 
done  than  to  file  application  for  tbe  land. 

[Bid.  Nate.— For  other  com*,  bm  PnbUa  Lands. 
Dee.  DiB.  |  BL*} 

Public   Lands  (|  89*>— Railboad  Land 

GbARTB— Eiams    OF     PUBCHASKft—TlTU 

OF  Gbantob. 

0.  The  failure  of  the  Northern  Pacific 
Railway  Company  ia  acquire  title  to  lands 
lawfully  selected  l^  the  Korthem  r    ""- 
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tUilroid  Company  as  within  the  wcDnd  tn- 


alleged  purcbaas  under  tha  timber  and 
■tone  act,  wno  are  seeking  to  charge  as 
tniBtee*  tho  granteea  of  the  Tsiliray  oom- 
pany. 

tea.  Nats.— For  otbir  mm*.  m«  Fnblla  I^nda, 
Dm.  Die  I  S3.>I 

[No.  24.] 

Argued  April  27,  !S,  1910.  Ordered  for  re- 
BTgiiment  December  19,  1910.  Beargned 
January  19,  20,  1911.  Decided  Febniary 
20,  1911. 

APPEAL  from  the  United  Statei  Cirinilt 
Court  ol  Appeals  for  the  Eighth  Or- 
euit  to  review  a  decree  which  reversed  a  de- 
eree  of  the  Circuit  Court  for  the  Dietrict 
of  Minnesota,  dismissing  a  bill  seeking  to 
charge  as  trustees  pereoni  claiming  under 
k  patent  iisued  under  a  railroad  land  grant. 
Decree  o(  Circuit  Court  of  Appeals  rerened 
and  tbat  of  Circuit  Court  affirmed. 

See  same  case  below,  BB  C.  C.  A.  404,  101 
Fed.  324. 

The  fact*  are  atated  in  the  opinion. 

Messrs.  Charlea  W.  Bunn  and  F.  B. 
E«lloKS  for  appellants. 

Messrs.  M.  H.  Stanford  and  Herbert  H. 
Boyt  (or  appellee. 

•He.  Chief  Justice  Wblt«  delivered  the 
opinion  of   the   court: 

Conflicting  claims  to  40  acres  of  land  in 
the  state  of  Minnesota  is  the  controverHj 
which  this  case  involves.  Both  parties  as- 
sert title  derived  from  the  United  Statee, 
the  appellants  in  virtue  of  a  patent  issued 
under  a  land  grant  made  to  the  Northern 
Pacific  Bailroad  Company,  and  the  appel- 
lee as  the  result  of  an  alleged  purchase 
under  tbe  timber  and  stone  act.  The  (acta 
are  these; 

The  Northern  Pacific  Railroad  Company 
In  18S3  filed  in  the  Land  Department  a  liat 
of  indemnity  selections  which  embraced  the 
land  in  question.  In  1S93  a  rearranged  list 
was  filed,  differing  from  the  previoue  one, 
in  that  it  specified  the  particular  tract  of 
land  lost  in  the  place  limita  for  which  each 
described  selection  within  the  indemnity 
limits  was  made.  The  Land  Department 
having  ruled  tbat  the  eastern  terminus  of 
the  Northern  Pacific  Railroad  Company  was 
Bot  at  Ashlajtd,  but  at  Dulutb,  a  point  west 
of  Ashland,  the  selectiona,  so  far  as  they  re- 
B  lated  to  lands  east  of  Dulutb,  among  which 
"  was  tlu  land  in*  controversy,  were  canceled 
hf  order  of  the  Secretary  of  the  Interior. 
Following  this,  in  December  of  that  year, 
Biehard  B,  Jones  applied  to  purchase  the 
land  under  the  timber  and  stone  act  A 
low  months  after,  on  February  28,  1B98,  the 


Secretary  of  tlte  Interior  mad*  an  order 
formally  withdrawing  from  entry  the  se- 
lected land  eaat  of  Dulnth  in  order,  as 
was  declared,  to  preserve  the  right  of  the 
railroad  company,  if  any,  resulting  frota 
the  selections  previously  filed,  p«nding  the 
deciaion  by  this  court  of  cases  involving 
whether  the  eastern  terminus  was  at  Du- 
luth  or  at  Ashland.  About  nine  months 
after  this  withdrawal,  in  December,  ISOB, 
Jones  made  his  final  proof  and  paid  the 
purchase  money,  (100.  The  receiver  of  the 
local  land  office,  however,  recited  in  the  re- 
ceipt issued  to  Jones  that  his  rights  were 
"subject  to  any  claim  the  Northern  PaciSe 
Railroad  Company  may  have  to  the  lauds 
herein  described," 

In  ISOO  (177  U.  &.  421,  44  L.  ed.  8S0, 
20  Sup.  Ct  Rep.  877;  177  U.  S.  436,  44  L. 
ed.  830,  20  Sup.  Ct.  Rep.  706),  it  was  de- 
cided that  the  eastern  terminus  of  the 
Northern  Paeifle  road  was  at  Ashland,  and 
therefor*  that  the  Land  Department  had 
erred  in  holding  that  such  terminus  was  at 
Duluth.  The  Secretary  of  the  Interior  then 
formally  reinstated  the  list  of  selections 
previously  filed  by  the  railroad  company, 
the  entry  of  Jones  waa  canceled,  and  ths 
selectiona  were  approved  and  patents  is- 
sued to  the  Northern  Paeiflc  Railway  Com* 
pany  aa  entitled  to  all  rights  under  ths 
selections.  Hie  railway  company  conveyed 
the  tract  in  controversy  to  Weyerliaeuser 
and  Humbird,  the  present  appellants. 

This  suit  was  then  begun  by  Hoyt  in  S 
court  of  the  state  of  Minnesota,  against 
Weyerhaeuser  and  Humbird,  to  compel  B 
conveyance  of  the  land,  and  to  reatraln 
the  cutting  or  removal  of  timber  during  the 
pendency  of  the  suit,  on  the  ground  that 
the  title  was  held  by  the  defendants  in 
trust  for  complainant.  The  right  to  re1i<if  ^ 
was  principally  based  upon  the  contention  v 
that  the  purchase  by  Jones  under  the*  tim-  • 
her  and  stone  act  was  paramount  to  the 
indemnity  selection  previously  made  by  the 
railroad  company,  and  hence  that  the  Land 
Department  had  fallen  into  an  error  of  law 
in  patenting  the  land  to  tbe  company.  In 
addition  there  were  numerous  other  grounds 
upon  which  the  right  to  relief  was  predi- 
cated, but  we  do  not  deem  it  neceaaary  now 
to  detail  them,  as  we  shall  come  to  state 
and  dispose  of  them  after  wo  have  passed 
upon  the  contention  concerning  the  para- 
mount nature  of  the  timber  and  stone  entry, 
Tit«  caae,  having  been  removed  into  a  cir- 
cuit court  of  the  United  States  upon  tlis 
ground  tbat  on  the  face  of  the  bill  it  in- 
volved the  eonstruction  of  acts  of  Congress, 
waa  in  that  court  tried  and  s  decree  was 
entered  dismissing  the  bilL  Tlie  oircnit 
court  of  appeals,  whose  action  is  now  under 
review,  reversed  the  decree  of  the  circuit 


M  uma  topla  &  i  nukbib  Id  D«c.  *  Am.  Dlsa.  UOI  to  date,  *  Rcp'r  Ind^e* 


o,Cooglc 


SI  SUPSEUS  CX>UBT  BEPOBTER. 


•ourt,  and  remanded  tlie  eauw,  with  direc- 
tiona  to  mtor  a  decree  for  tlie  eompUinant, 
granting  the  relief  prared.  88  &  C.  A. 
404,  101  Fed.  824. 

^Ilta  deolilon  of  the  court  wai  baaed  npon 
the  eoneliuioii  that  the  appltcation  to  pur- 
ehaM,  made  by  Jonea,  although  aubaequeiit 
In  data  to  the  filing  hy  the  railroad  com- 
pany of  it*  liat  of  indemnity  Mleetiona, 
wae  paramount  to  aucli  aelectlone,  even  al- 
though they  had  been  cubaequently  ap- 
prored  by  the  Secretary  of  the  Interior. 
Thia  WBB  not,  howerer,  the  reauU  of  an  in- 
terpretation originally  eoneidered  «f  the 
granting  aet,  but  waa  exclusively  caused, 
aa  shown  I7  the  opinion  of  tbe  court,  by 
what  waa  held  to  be  the  authoritatiTe  and 
eontrolling  operation  of  a  decieion  of  thIa 
eonrt,— SJolI  t.  Drewihal,  1S»  U.  8.  064,  SO 
U  ed.  Ill,  S6  Bup.  CL  Rep.  IM.  The 
aonndneaa  of  thia  view  Ilea  at  the  threibold 
of  the  case;  aince,  if  it  be  that  the  rights 
of  the  parties  are  authoritatively  concluded 
by  the  ruling  in  the  SJoli  Cbk,  it  will  nnt 
be  neceaeary  to  further  eonaider  the  aub- 
Jeet  Coming  at  once  to  analyae  tbe  ruling 
In  the  Bjoll  Case  in  order  to  fix  Ita  true 
^  Import,  we  think  it  b  apparent  that  the 
« eonrt  below  waa  mistaken  in  holding  that 
•  the  decision  waa  here*  authoritatively  de- 
daive.  His  is  said  because  we  see  no  ea- 
eape  from  that  conclusion  when  the  Isauea 
In  the  SJoIi  Case  are  accurately  ascertained 
and    are   compared    with    those   here    pre- 

The  Sjoll  eontrorersy,  aueelnetly  atated, 
thus  arose:  A  homestead  settler  went  in 
18B4  upon  land  within  the  indemnity  limits 
of  the  grant  to  the  Northern  Psclfle  Bail- 
road  Company.  He  erected  a  dwelling  house 
and  moved  Into  It  with  his  family  ai  ' 
enltivated  a  portion  of  the  land,  all  prii 
to  the  filing  in  1886  of  a  list  of  selections 
by  tbe  railroad  company,  embracing  the 
tract  settled  upon  by  Sjoli.  Although  the 
settler  had  thus,  prior  to  tbe  filing  of  the 
liat  of  selecUooa,  entered  upon  and  im- 
proved the  land  with  the  intention  of  per- 
fecting title  under  the  homestead  laws,  his 
application  to  enter,  for  reasons  which  need 
not  be  here  adverted  to,  waa  not  made  un- 
til subsequent  to  the  filing  by  the  railroad 
company  of  Ita  liat  of  selections.  Belying 
upon  this  fact,  the  railroad  company  op- 
posed the  application  of  Bjoll,  and  tbe  pro- 
aeedings  which  took  place  in  the  Land  De- 
partment simply  required  the  Department 
to  determine  wlictbrr  the  railroad  com- 
pany, by  the  filing  of  its  list  of  selections, 
oould  deprive  the  aettter  Sjoli  of  his 
rlghta,  despite  the  fact  that  hia  settlement 
and  improvement  of  the  land  had  occurred 
prior  to  the  filing  by  the  company  o(  its 
Uat  of  saleetlooa.     The  Land  Department 


decided  In  favor  of  tbe  settler,  and  a  patent 

aa  laaued  to  him. 

Tha  matter  decided  by  this  eonrt  In  the 
Sjoli  Case  aroaa  from  the  bringing  of  a 
suit  by  Drescbel,  aa  assignee  of  the  righta 
of  the  railroad  company,  aaserting  that 
Sjoll  held  tha  land  in  truat  for  him  aa  the 
graatee  of  the  railway  company,  because  the 
Land  Department  had,  as  a  matter  of  law, 
erred  in  deciding  that  the  rights  of  tbe  set- 
tler SJolI  were  paramount  to  the  subse- 
quent selection  by  the  railroad  company, 
since,  at  the  time  ot  the  filing  of  aneh  Hat 
of  aelectlons,  no  record  evidence  existed « 
in  tha  Land 'Department  of  the  aaserted  ? 
settlement  by  Sjoli,  or  of  his  intention  to 
avail  of  the  benefit  of  tbe  homestead  laws. 
The  action  of  the  Land  Department  in 
maintaining  tha  paramount  right  of  tbe 
settler  waa  auatMned.  Aa  it  ia  manifest 
from  the  statement  we  have  made  that  the 
controvsrsy  in  this  case  involves  no  ques- 
tion whatever  concerning  tbe  rights  of  a 
settler  Initiated  prior  to  the  filing  by  tha 
railroad  eompaay  of  ita  liat  of  aelectiona, 
but  simply  calls  upon  us  to  determine 
whether  the  Land  Department  erred  in  de- 
dding  that  a  filed  list  of  seleetions  was,  sJ^ 
er  approval,  paramount  to  a  subaequent  ap- 
plieation  to  pnrcbaas^  it  Is  at  once  demon- 
strated that  tbe  question  here  involved  la 
wholly  difTerent  from  that  which  waa  d»- 
cidad  in  the  Bjoll  Case.  Ilkia  differenea 
is  aa  wide  as  tiiat  which  would  exist  be- 
tween a  ruling  that  one  who  waa  prior  in 
time  waa  prior  in  right,  and  a  directly  an- 
tagonistic decision  that  one  who  waa  eub- 
sequent  In  time  was  yet  prior  In  right. 
And  tbe  broad  distinction  which  obtains 
between  the  matter  which  was  involved  and 
decided  In  the  Sjoli  Case  and  the  question 
presented  on  thie  record  la  made,  if  need 
be,  more  apparent  when  It  Is  considered 
that,  in  the  Sjoll  Case,  tbe  action  of  tha 
Land  Department  in  issuing  tbe  patent  to 
the  settler,  beeauae  be  waa  prior  In  time, 
was  suatained,  white  to  hold  that  decision 
applicable  here  would  reverse  the  action  of 
tbe  Land  Department  In  issuing  a  patent 
to  tha  railway  company  because  it  was  pri- 
or in  time.  While,  in  view  of  thIa  differ- 
enoe  between  the  issues  involved  in  the 
Sjoli  Case  and  those  here  arising,  we  are- 
constrained  to  the  conclusion  that  tlifl 
former  case  cannot  be  held  to  be  here 
authoritatively  decisive,  of  course,  the  duo 
persuasive  force  of  tbe  reasoning  of  the- 
opinion  in  the  Sjoli  Case,  if  here  applica- 
ble, remains,  and  must  be  considered  when 
we  eome,  as  we  now  do,  to  pasa  upon  the- 
controversy  here  arising  enlightened  by  the 
true  interpretation  of  the  granting  aet,  aa- 
elucidated  by  tha  applicable  daeiaiona  •^ 
thla  court. 
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f  *It  U  bayoDd  dUpnte  on  thB  fua  of  tba 
gnrnting  act  of  Jul?  S,  ISU  (13  SUL  at 
L.  36S,  367,  chap.  217),  and  of  the  joint 
rMolution  of  May  31,  1870  {10  SUt  at  L. 
378),  extending  the  iDdemnity  limita,  that 
It  was  tba  purpoaa  of  Congreu  in  making 
the  grant  to  confer  a  nibstantial  right  to 
land  within  the  indemnity  limita  In  lieu  of 
lande  loat  within  the  place  limiti.  It  ia 
alio  beyond  diapnta  that,  aa  the  only  method 
provided  by  the  granting  aet  for  executing 
the  grant  in  this  reapeot  waa  a  aelection  of 
the  lieu  landi  by  the  railroad  company,  mb- 
jeot  to  the  approval  of  the  Secretary  of 
the  Interior,  that  a  eonatniction  which 
would  deprlra  the  railroad  company  of  ita 
aubatanttal  right  to  eelect,  and  would  ren- 
der nugatory  the  exertion  of  power  of  the 
Secretary  of  the  Interior  to  approve  law- 
ful eelectlons  when  made,  would  destroy  the 
right  whieh  It  was  the  purpose  of  Congresa 
to  eonter.  That  the  effect  of  holding  that 
lands  lawfully  embraced  In  a  list  of  selec- 
tions dnly  filed  and  awaiting  the  approral 
of  the  Secretary  of  the  Interior  could,  in 
the  interim,  be  appropriated  at  will  by 
others,  would  be  destructive  of  the  right  of 
selection,  ia  not  only  theoretically  apparent 
from  the  mere  etat^ent  of  the  proposition, 
but  has,  moreover,  in  actual  experience, 
been  found  to  be  the  practical  result  of 
«arrylng  that  doctrine  into  effect.  See  SB 
Opa,  Atty.  Geo.  032.  Considering  the  lan- 
guage of  the  granting  aet  from  a  narrower 
point  of  view,  a  like  concluaEan  is  in  rea- 
•on  rendered  necessary.  The  right  to  select 
within  indemnity  limits  was  conferred  to 
replace  lands  granted  in  place  which 
loat  to  the  railroad  company  because  re- 
moved from  the  operation  of  the  grant  of 
lands  in  place  by  reason  of  the  existence 
of  the  rights  of  others  originating  before 
the  definite  location  of  the  road.  The 
rigbt  to  select  within  indemnity  limits 
eluded  lands  to  which  rights  of  others  had 
attached  before  the  selection,  and  hence 
simply  required  that  the  selection,  when 
Btde,  should  not  include  lands  which,  at 
m  that  time,  were  subject  to  the  rights  of 
j?  others.  Tie  requirement*  of  approval  by 
the  secretary  consequently  Imposed  on  that 
offlcial  the  duty  of  determining  whether 
■electione  were  lawful  at  the  time  they 
were  made,  which  1*  inconBistent  with  the 
theory  that  anyone  could  appropriate  the 
selected  land  pending  action  of  the  Secre- 
tary. The  scope  of  the  power  to  approve 
lists  of  selections,  conferred  on  the  Secre- 
tary, was  clearly  pointed  out  in  Wisconsin 
C.  B.  Co.  V.  Price  County,  133  U.  a  496, 
sn,  S3  L.  ed.  687,  694,  10  Sup.  a.  Bep. 
HI,  where  it  was  s^d  that  the  power  to 
approve  waa  judicial  in  its  nature.  Poasess- 
lig  that  attribute,  the  antborlty  therefore 


lnvolv«d  not  only  the  power,  bat  Implied 
the  duty,  to  determine  the  lawfulness  of 
the  selections  as  of  the  time  when  the  ex- 
ertion of  the  antborlty  was  Invoked  by  the 
lawful  filing  of  the  list  of  seleetiona.  This 
view,  n-bile  it  demonstrates  the  nusound- 
neas  of  the  interpretation  of  tiia  granting 
act  wliich  the  eontrary  propoaition  in- 
volves, serves  also  at  «ic«  to  establish  that 
obvious  purpose  of  Congress  in  Impos- 
ing the  duty  of  selecting  and  submitting 
the  selections  when  made  to  the  final  ae- 
tion  of  the  Secretary  of  the  Interior  mm 
to  bring  Into  play  the  elementary  prlB- 
elple  of  relation,  repeatedly  sanctioned  by 
this  court  and  uniformly  applied  by  the 
Land  Department  from  the  beginning  np 
to  this  time,  under  similar  cireumatanoea, 
the  practical  execution  of  the  land  laws 
the  United  States.  Without  attempt- 
ing to  oite  the  many  eases  in  this  oourt 
illustrating  and  applying  the  doctrine,  a 
few  only  whieh  are  aptly  pertinent  and 
here  deoisive  are  referred  to.  Gitwon  T. 
Chouteau,  13  Wall.  «2,  100,  SO  L.  ed.  534, 
SSOi  Shepley  v.  Cowan,  S]  U.  S.  330,  23  L. 
ed.  424 ;  BL  Paul  ft  B.  C.  R.  Co.  v.  Winona 
ft  St.  P.  R.  Co.  112  U.  &  720,  T3S,  28  L. 
ed.  872,  877,  S  Sup.  Ct  Bep.  334;  Or^an 
ft  C.  R.  Co-  V.  United  States,  1S&  U.  &  103, 
112,  47  L.  Bd.  720,  730,  23  Sup.  Ct  Bap^ 
OlS)  United  States  v.  Detroit  Lumber  Co. 
200  U.  8.  321,  334,  SO  L.  ed.  409,  SOI,  2« 
Sup.  CL  Bep.  282,  and  oases  oited. 

In    Shepley   t.   Cowao,    there   was   ocm- 
Qiet  between   a   pre-emption   dalm   and   a 
selection  on  behalf  of  the  state  of  Uisaourl 
under  an  act  of  Congress  conveying  to  the  g, 
state  a  large  quantity  of  land  to  be  se-  JJ 
lected  by  the  governor,  *the  act  providing  ■ 
that  if  the  selection  should  be  approved  I7 
the  Secretary  of  the  Interior,  patenta  were 
to  isauB.     The  court  said   (p.  337)  : 

"The  party  who  takes  the  initiatory  step 
in  such  eases,  if  followed  np  to  patwt,  is 
deemed  to  have  acquired  the  better  right, 
as  against  others,  to  the  premises.  The 
patent  whieh  is  afterwards  Issued  relates 
back  to  the  date  of  the  initiatory  act,  and 
cuts  off  all  intervening  claimants.  Thns, 
the  patent  upon  a  state  selection  takes  ef- 
fect as  of  the  time  when  the  selection  Is 
made  and  reported  to  the  land  office;  and 
the  patent  upon  a  pre-emption  ssttlement 
takes  effect  from  the  time  of  the  settle- 
ment, as  disclosed  In  the  daclaratory  state- 
ment or  proofs  of  the  settler  to  the  rois- 
ter of  the  local  land  office." 

On  page  333,  after  distingntahing  Pris- 
bie  V,  Whitney,  0  Wall.  167,  IB  L.  ed.  668, 
and  Yosemite  Valley  Case  (Hutehings  t. 
Low)  19  WalL  77,  21  L.  ed.  82,  the  eonrt 
■aid  I 
'■Bnl  wUlrt,  aeeordlng  to  Vum  4edsfcn% 
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no  Tested  riglit  aa  against  the  United ' 
States  ii  acquired  until  sll  the  prerequittt«a 
lor  the  acquis[tion  o(  the  title  ban  been 
eomplied  with,  paTttea  may,  aa  again  at 
each  other,  acquire  a  right  to  be  preferred 
in  the  purchase  or  other  acquisition  of  the 
land  when  the  United  States  hav«  deter- 
mined to  Bell  or  donate  the  property.  In 
all  such  cBBcs  the  firat  in  time  in  the  com' 
mencement  of  proceedings  for  the  acquisi- 
tion ot  the  title,  when  the  aanie  are  regular- 
ly followed  up,  ia  deemed  to  be  the  Qrst 
In  right." 

In  St.  Paul  4  S.  C.  E.  Co.  t.  Winona  A, 
Bt.  P.  R.  Uo.  112  U.  S.  720,  28  L.  ed.  872, 
S  Sup.  Ct  Rep.  334,  one  of  the  questions 
arising  for  decision  was  which  of  two  rail- 
road companies  was  entitled  to  certain 
tracts  of  lieu  landa  situated  within  over- 
lapping indemnity  limits  of  certain  grants 
made  by  an  act  of  Congress  to  the  terri- 
tory  of  Minoecota,  to  aid  in  the  construc- 
tion of  the  roads  of  the  eant«Bting  compa- 
nies. The  aelections  were  to  be  made  by 
g  the  governor,  and  required  the  approval 
»  of  the  Secretary  of  the  Interior.  The  Wi- 
■  nooa  Company  filed  a  list  of'selectionB.  Tlie 
St.  Fan!  Company  made  no  aelections,  but 
nevertheleas,  on  grounds  which  need  not 
be  stated,  the  Secretary  of  the  Interior 
tiHed  the  lands  to  the  state  for  the  use  of 
that  company.  The  Winona  Company 
brought  suit  in  the  state  court  to  have  a 
declaration  of  its  rights  In  the  land,  and 
to  restrain  the  St.  Paul  Company  and  oth- 
ers from  receiving  a  pntent  or  other  evi- 
dence of  title  to  the  lands  from  the  gover- 
nor ot  the  state.  The  state  court  decreed 
in  favor  of  the  Winona  Company,  and  this 
court  affirmed  its  action.  In  the  course  of 
the  opinion  it  was  said  (page  731)  : 

"The  time  when  the  right  to  lands  be- 
comes vested,  which  are  to  be  selected  witli- 
tn  given  limits  under  these  land  grants, 
whether  the  selection  is  in  lieu  of  lands 
defleieut  within  the  primary  limits  of  the 
grant  or  of  lands  which,  for  other  reesona, 
are  to  be  selected  within  certain  second- 
ary limits,  ia  different  in  regard  to  those 
that  are  ascertained  within  the  primary 
limits  by  the  location  ot  the  line  of  the 

After  referring  to  prior  decisions,  thi 
conclusion  waa  reacbe)  that,  as  to  the 
lands  to  be  selected,  "priority  of  selection 
secures  priority  of  right;"  and  that,  aa  the 
Winona  Company  alone  had  made  selection 
of  the  lands,  and  that  selection  was  lawful, 
the  right  to  the  land  aa  against  third  par- 
ties vested  in  the  Winona  Company  as  o( 
the  date  of  the  filing  of  ita  lists  of  selec- 
tions. In  concluding  the  opinion  it  was 
said    (p.  733): 

"It  is  no  answer  to  thif  to  say  that  the 


Secretary  of  the  Interior  certified  tkeia 
lands  to  the  state  for  the  use  of  the  appel- 
lant. It  ia  manifest  that  lie  did  so  under 
a  miatake  of  the  law;  namely,  that  appel- 
lant, having  made  the  earlier  location  ol 
its  road  through  tlieae  landa,  became  en> 
titled  to  aatisfy  all  Ita  demands,  either  for 
liea  lands  or  for  the  extended  grant  of 
1864,  out  of  any  odd  sections  within  ZO 
mites  of  that  location,  without  regard  to 
its  proximity  to  the  line  ot  the  other  road. 
We  have  already  shown  that  such  is  not  a 
the  law,  and  this  erroneous *Jecision  of  his? 
cannot  deprive  the  Winona  Company  ot 
rights  which  became  vested  by  ita  selection 
of  those  lands.  Johnson  v.  Towsley,  13 
Wall.  72,  80,  20  L.  ed.  48S,  48S;  Gibson  v. 
Chouteau,  13  Wall.  92.  102,  20  L.  ed.  634, 
537;  Shepley  v.  Cowan,  91  U.  S.  330,  340, 
23  L.  ed.  424,  427;  Moore  v.  Robbins,  90  U. 
30,  63Q,  24  L.  ed.  848,  851." 
I,  also,  in  Oregon  &  C.  R.  Co.  v.  United 
States,  189  U.  S.  103,  47  L.  ed.  720, 
23  Sup.  Ct  Rep.  615,  the  court  said  (p. 
112): 

"Now,  it  has  long  been  settled  that  while 
a  railroad  company,  after  ita  deHnJte  loca- 
tion, acquires  an  interest  in  the  odd-num- 
bered sections  within  ita  place  or  granted 
limits, — which  interest  relates  back  to  the 
date  ot  the  granting  act, — the  rule  is  oth- 
erwise as  to  lands  within  indemnity  lim- 
its. Aa  to  lands  ot  the  latter  class,  the 
company  acquires  no  interest  in  any  spe- 
cific sections  until  a  selection  is  made  with 
the  approval  ot  the  Land  Department; 
and  then  its  right  relates  to  the  date  irf 
the  selection.  And  nothing  stands  in  the 
way  of  a  disposition  of  indemnity  lands, 
prior  to  selection,  as  Congress  may  ehoosa 
to  make." 

The  doctrine  thus  afflrmatively  estab- 
lished by  this  court,  as  we  have  said,  haa 
been  the  rule  applied  by  the  Land  Depart- 
ment in  the  practical  execution  of  land 
grants  from  the  beginning.  Porter  v.  Lan- 
dnun,  31  Land  Dec.  362;  Re  Southern  P.  R. 
Co.  32  Land  Dec.  51;  Re  Santa  Fe  P.  R. 
Co.  3S  I«nd  Dee.  101;  Eaton  v.  Northers 
P.  R.  Co.  33  Land  Dec.  426;  Santa  Fe  P. 
R.  Co.  v.  Northern  P.  E.  Co,  37  Land  Deo. 
609.  The  well-settled  rule  of  the  Land  De- 
partment on  the  subject  wos  thus  stated  by 
the  then  assistant  attorney  general  in  tlM 
department,  now  Mr.  Justice  Van  Devaa- 
ter,  as  follows: 

"Under  this  legislation  the  company 
waa,  by  the  direction  or  regulations  ot  the 
Secretary  of  the  Interior,  required  to  pre- 
sent at  the  local  land  office  selections  ot  in- 
demnity lands,  and  these  selections,  whea 
presented  conformably  to  such  direction  o> 
regulations,  were  to  be  entertained  and  no^ 
ed  or  recognized  on  the  racord*  ot  the  local 
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g  offica.  Wlien  thii  tn*  done  tlie  Ml«otioni 
•  becune  lawful  filings;*  and  whila,  nntil 
approTsd  uid  p&tented,  they  would  remain 
■ubjeet  to  examination,  and  to  rejection 
or  eaneelation  where  found  for  any  reawn 
to  be  nn authorized,  the;,  like  all  other  fil- 
ing*, were  entitled  to  recognition  and  pro- 
tection BO  long  aa  they  remained  undii- 
tnrbed  upon  the  recorda. 

"There  is  no  queation  in  thia  caae  aa  to 
the  BufDdenc)'  of  the  toea  aaaigned,  or  ai  to 
the  formalitj  and  r^ularify  of  the  aelee- 
tion. 

"What  efTeet  haa  been  given  to  a  pending 
railroad  indemnity  aelectlonl 

"Prior  to  1887  the  rights  of  a  railroad 
eompany  within  the  Indemnity  belt  of  ita 
grant  were  protected  by  ezecutlTe  with- 
drawal; but  on  August  IS,  that  year,  theae 
withdrawals  were  levolced,  and  the  land 
restored  to  settlement  and  entry;  but  auoh 
orders,  although  silent  upon  the  subject, 
were  held  not  to  restore  lands  embraced  in 
pending  selections.  Dinwiddie  t.  Florida 
R.  i.  NaT.  Co.  9  Land  Dee.  74.  In  the 
etrcular  of  September  S,  ISS7  (6  Land  Deo. 
ISl),  issued  immediately  after  the  gener- 
al reTocation  of  indemnity  withdrawals,  it 
was  provided  that  any  application  there- 
after presented  for  lands  embraced  I 
pending  railroad  indemnity  selection,  and 
not  aecompanted  by  a  sufficient  showing 
that  the  land  was  for  some  cause  not  sub- 
ject to  the  selection,  was  not  to  be  accept' 
ed,  but  was  to  be  held  subject  to  the  claim 
of  the  company  under  such  selection. 
fact  a  railroad  indemnity  selection,  pre- 
sented In  accordance  with  departmental 
reflations,  and  accepted  or  reeogniied  by 
the  local  olScers,  haa  been  uniformly  recog- 
nized by  the  Land  Department  as  baring  the 
same  aegregative  efTeet  aa  a  homestead 
other  entry  made  under  the  general  land 
laws."     [3E  Land  Dec.  63.] 

Despite  the  doctrine  of  this  court, 
expounded  in  the  cases  preriously  referred 
to,  the  unbroken  practice  of  the  Land  De- 
partment from  the  beginning  in  the  e: 
a  tion  of  land  grants,  impliedly  sanctioned 
7  by  Congress  during  thc'many  years  that  ad- 
ministratiTe  construction  has  prevailed, 
and  the  destructive  elfect  upon  rights  con- 
ferred t^  land'grant  acts  which  would  re- 
sult from  applying  the  contrary  view,  it  ii 
yet  urged  that  this  must  be  done  because 
of  deeisions  of  this  court  which  it  is  In- 
slated  constrain  to  that  conclusion.  One 
of  the  decisions  thus  referred  to  is  Bjoll 
r.  Dreacliel,  to  which  we  have  previously 
referred,  and  others  are  cited  In  the  mar- 
gin.t 


What  we  have  already  said  as  to  the 
Sjoli  Case  would  suffice  to  dispose  of  the 
suggestion  concerning  that  case,  but  we 
shall  recur  to  it.  Aa  to  the  other  eaaes,  It 
would  be  adequate  to  say  that  not  one  of 
them  involved  the  question  here  under  con- 
sideration, nor  even  by  way  of  ohiter  was 
an  opinion  expressed  on  such  question.  In- 
deed, all  the  easea  relied  upon  may  be 
placed  in  one  of  three  classes:  (a)  those 
involving  the  nature  and  character  of  the 
right,  if  any,  to  indemnity  lands  prior  to 
selection;  (b)  whether  such  landa,  after  the 
filing  of  a  list  of  selections,  end  before  ac- 
tion by  the  Secretary  of  the  Interior  there- 
on,  could  be  taxed  by  a  state  to  the  rail- 
road company  m  the  owner  thereof;  and 
(c)  those  which  were  concerned  with  the 
nature  and  character  of  acts  which  were 
adequate  to  Initiate  a  right  to  public  land 
which  would  be  paramount  to  a  list  of  se- 
lections when  the  acts  were  done  before  the 
filing  of  the  list  of  selections.  In  none 
of  the  eases,  moreover,  was  the  well- 
settled  doctrine  of  this  court  as  to  relation, 
even  by  remote  implication,  questioned.  In- 
deed, in  most  of  ihe  cases  relied  upon,  the 
previous  decisions  to  which  we  have  referred, 
expounding  the  doctrine  of  relation,  were  , 
approvingly  eitad  or  expressly  realBrmed.  g 
•  The  Sjoli  Case,  from  the  facts  we  han  • 
already  stated,  is  clearly  here  inapplicable, 
because  It  falla  in  the  third  of  the  above 
classes.  It  It  be  conceded  that  general  lan- 
guage was  used  in  the  opinion  in  that  case 
which,  when  separated  from  its  context  and 
disaseoeiated  from  the  Issues  which  the  case 
Involves,  might  be  considered  as  here  con- 
trolling, that  result  could  not  be  accom- 
plished without  a  violation  of  the  fundamen- 
tal rule  announced  in  Cohen  ».  Virginia, 
6  Wheai  3B9,  S  L.  ed.  E90,  so  often  since 
reiterated  and  expounded  by  this  court,  to 
the  effect  that  "general  expressions  In  every 
opinion  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  ease,  they  may  be  re- 
spected, but  ought  not  to  control  the  judg- 
ment in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision-"  The  wis- 
dom of  tlie  rule  finds  apt  illustration  here 
when  it  is  conaidered  that  not  even  an  in- 
timation was  conveyed  in  the  Sjoti  Case  of 
any  Intention  to  overrule  the  repeated  prior 
deeiaiona  of  this  court  concerning  the  op- 
eration and  effect  of  the  doctrine  of  rela- 
tion upon  the  approval,  by  the  Secretary  of 
the  Interior,  of  a  lawful  list  of  selections. 
That  the  general  expressions  In  the  Sjoli 
Case  are  not  persuasive  here  clearly  re- 
sults   from    the    demonstration    which    we 


tSjoli  V.  Dreaehel,  100  U.  S.  564,  60  L.  I  Kansas  P.  B.  Co.  t.  Atchison,  T.  «  a  F.  K. 
•d.  311,  2a  Sup.  Ct  Sep.  164;  Rvan  v.  Cen-  Co.  118  U.  S.  414,  28  L.  ed.  TQ4,  0  Sup.  CL 
tral  F.  R.  Co.  OB  U.  B.  382,  Z6  L.  ed.  30S;  '  Rep.  808;  F  -    "    " 
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Rep.  808;  Eanaas  P.  R.  Co.  t.  Dnnmeyer, 
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hETe  prerlcnu];  mada,  ikkt  to  apply  tbciii 
would  ba  in  effect  to  dwtro;  the  fodemnity 
pTOTiiiona  of  the  grantiiig  met  Moreover, 
that  Mrioue  general  injuriom  eonsequencea 
would  aiiee  from  treating  the  expressloni 
relied  upon  In  the  Sjoli  Case  aa  persuasive 
la  clear  (a)  becauae  to  do  to  would  result 
in  the  overthrow  of  the  uniform  rule  by 
which  the  Land  Department  has  adminls- 
tored  land  granU  from  the  beginning, — a 
rule  continued  in  foree  aftar  the  dedaion 
In  the  Sjoli  Caae,  because  of  the  adminis- 
trative conclusion  that  that  case  should  be 
conSned  to  a  like  state  of  facts,  and  not 
be  extended  to  other  and  different  condi- 
tions (ZO  Ops.  Atty.  Qen.  632]  ;  (b)  be- 
cause of  the  destructive  effect  upon  righto 
S  of  property  and  the  infinito  eontuaion  which 
f  would  now  arise  from'sxtending,  under  the 
ciTCumatances  stated,  the  observations  in 
the  Sjol\  Case  to  the  wholly  different  stato 
of  facto  presented  upon  this  record.  , 

While  the  foregoing  disposes  of  the  main 
propositions  which  tba  ease  presents,  there 
are  additional  contentions  which  it  ii  nee- 
•HftTj  to  pass  upon.  Irrespective  of  an; 
question  as  to  the  paramount  nature  of  a  list 
of  selections,  it  is  contended  on  behalf  of 
appellee,  contrary  to  the  ruling  of  the  See- 
reUry  of  the  Interior:  (a)  that  the  selec- 
tion by  the  railroad  company  of  the  tract 
In  oontroversy  was  void  and  it  eould  not 
lawfully  be  approved;  (b)  In  any  event, 
that  he  was  entitled  to  the  land  hj  vir- 
tue of  the  provisions  of  an  act  approved 
July  1,  1898  (30  Stat,  at  L.  020,  chap.  S46) ; 
and  (e)  the  Northern  Pacific  Railway  Com- 
pany did  not  succeed  to  the  rights  of  the 
Northern  PsciSc  Railroad  Company  in  the 
land,  if  any  right  thereto  became  vested  in 
the  latter  company. 

a.  This  contention  ia  predleatod  npon  the 
eUim  that  the  selecting  company  had  not 
sustained  a  legal  loss  of  the  tract  In  lien  of 
which  the  land  In  eoutroveray  was  select- 
ed and  that  it  it  had  auatoined  the  loas,  the 
■election  was  not  lawful,  because  the  tract 
selected  was  not  on  the  same  side  of  the 
railroad  aa  the  tract  lost,  and  was  not  the 
nearest  unappropriated  land  to  it  These 
eontentions  were  considered  at  much  length 
by  the  Secretary  of  the  Intorior  in  the 
opinion,  copied  in  the  record,  affirming  the 
cancelation  of  the  entry  of  Jones   (34  Land 


t>e&  IW),t  and  were  foimd  not  to  be  nivt- 
toriouB.  The  reasons  advanced  by  the  Se» 
retary  in  support  of  his  ruiinge  npon  the 
legal  propositions  Involved  seem  to  us  con- 
vincing, and  we  therefore  hold  the  eonten- 
tions untenable.  Cognato  to  the  conten- 
tions Just  dlspoted  of  is  a  claim  made  in 


113  D.  S.  629,  639,  644,  28  L.  ed.  1]£2,  IIZS, 
1127,  B  Bup.  Ct  Rep.  GG6;  Wisconsin  C.  R. 
Co.  V.  Price  County,  33  U.  S.  4B8,  611,  33 
L.  ed.  687,  S94,  10  Bup.  Ct  Rep-  341; 
United  Stotea  v.  Ui»Bouri,  S.  ft  T.  R.  Co. 
141  U.  8.  SCO,  374,  376,  35  L.  ed.  768,  771, 
IS  Bup.  Ct.  Rep.  13;  New  Orleans  P.  R. 
Go.  V.  Parker,  143  U.  S.  42,  07,  6  L.  ed. 
66,  70,  12  Sup.  Ct.  Rep.  364;  Hewitt  v. 
Bohnlts,  IBO  U.  S.  139,  45  I*  ed.  463,  21 
Sup.  Ck  Bap.  S09. 


tRtozaBi)  B.  Jokes, 

V. 

NoBTHmi  Paodio  Ruuoao  OOl 

This  is  an  appeal  of  Richard  B.  Jones 
from  your  office  deciaton  of  Deoember  2, 
1Q01,  holding  for  cancelation  his  cash  entry 
allowed  under  act  of  June  3,  1S7S  (20  8tai 
at  L,  80,  chap.  161),  as  amended  by  the  aet 
of  August  4,  1892  (27  Btot  at  L.  346,  chap. 
376,  U.  S.  Comp.  Stot.  1901,  p.  1546),  for 
the  S.  W.  )  of  the  S.  E.  1  of  Section  7, 
Township  64  N.  R.  14  W.,  Dnluth  Land 
District 

The  land  In  controvarsy  lies  within  tha 
second  indemnity  limits  of  the  grant  mada 
in  aid  of  the  construction  of  the  Northern 
Pacific  Railroad,  east  of  the  city  of  Duluth, 
provision  for  which  Is  found  in  the  joint 
resolution  of  Uay  31,  1870  (10  Btot  at  L. 
378),  and  was  selected  by  the  Northern 
Pacific  Railroad  Co.  October  17,  18S3.  This 
selection  remained  of  record  until  maroh 
22,  1807,  when  it  waa  canceled  pursuant  to 
departmentol  decision  in  the  case  of  tba 
Northern  Pacific  Railroad  Co.  (23  Land 
Dec  204),  holding  Duluth  to  he  the  eastern 
torminus  of  the  eompany's  grant,  but  was 
relnstotod  by  your  office  lettor  of  May  26, 
1900,  under  the  deeiaion  of  the  Suprama 
Court  of  the  United  States  in  the  caae  of 
Doherty  v.  Northern  P.  R.  Co.  177  U.  8. 
421,  44  L.  ed.  830,  20  Sup.  Ct  Rep.  477, 
holding  the  eastern  torminus  of  the  grani 
to  be  at  Aabland,  Wisconsin.  Between  this 
dato  of  cancelation  of  the  selection  and  be- 
fore it  had  been  reinstoted,  to  wit,  on  De- 
cember 17,  1697,  the  said  Richard  B.  Jones 
applied  to  purchase  the  tract  under  tha 
timber  and  stone  acts,  supra,  and  aftor  due 
publication  and  proof  made  entry  thereof, 
December  10,  1898.  At  the  dato  of  the  pui^ 
chase,  but  not  at  the  date  ol  the  applica- 
tion, the  tract  in  controversy,  with  others, 
was  withdrawn  from  enby  by  virtue  of  the 
departmentol  order  of  February  28,  1898 
(20  Land  Dec.  266),  but  there  was  a  pro- 


It  is  contended  upon  the  appeal,  in  anb- 

1.  Tluit  the  Northern  Pacific  Railwmy 
Company  has  no  lual  or  equitable  elaim 
upon  the  United  Statos  to  be  considered  tha 
successor  in  intorest  to  the  land-grant  righto 
of  the  Northern  Pacific  Railroad  Company, 
and  that  there  is  therefore  no  authority  of 
law  for  the  patenting  of  lands  to  tha  named 
company. 

2.  That  tha  eompany's  selection  was  and 
Is  void  because  no  valid  basis  ie  asaigoed. 

3.  That  the  selection  is  Irregular  and  void 
because  the  selected  land  wae  not,  at  dato  of 
■election,  the  nearest  available  pubUs  Isai 
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vgument  thftt  the  fllod  IM  of  Ml«etIoiM 
mi  Toid  for  tha  raaMm  tlutt  tlta  Joint  two- 
totian  of  Mmj  SI,  1870,  MUblialiing  the 
Hcond  indntmlty  limiti,  raqnired  certain 
faot*  to  appuir  in  order  to  entitle  the  rail- 
R  way  eompony  to  the  land,  and  that  in  w- 
•  lecting  tba*land  thoM  requitites  were  not 
eom  plied  with.  The  claim  lubetantiall; 
embodies  merely  criticiame  directed  to  the 
form  or  regularly  of  the  lelection  list, 
and  is  not,  in  any  view,  of  mch  a  character 
a*  to  render  void  ths  filed  llat.  The  mat- 
ter being  within  the  Jnrisdietlon  of  the  Sec- 
retary of  the  Interior,  we  muat  atiiune  that 
the  facta  necesaary  to  establish  the  right 
to  approve  tbe  aelectlona  were  shown  to 
his  satisfaction, 
h.  His  contention  asserts  that  complain- 


ant is  entitled  to  the  land  by  virtue  of  cer- 
tain provisSona  relating  to  the  Northern  Pa- 
eifle  land  grant  contained  in  the  subdivision 
entitled,  "Surveying  the  Public  Lands," 
embodied  in  the  sundry  civil  appropriation 
act  of  Jul;r  ^>  16S8-  f^e  proviBtons  are 
copied  in  the  opinion  in  Humbird  v.  Avery, 
IBS  U.  S.  beginning  at  page  485,  49  L.  ed 
2S2,  £C  Sup.  CL  Bcp.  123,  and  need  not  be 
here  repeated.  As  there  said,  they  "dis- 
close a  scheme  or  plan  for  the  settlement 
of  tbe  disputes  arising  out  of  the  conflict- 
ing rulings  in  the  Land  Department  in  ref- 
erence to  the  eastern  terminus  of  the  rail- 
road, and  Its  action  in  reference  to  the  pub- 
lie  lands  between  Duluth  and  Ashland."  It 
is  argued  that  the  Secretary  of  the  Inte- 
rior erroneously  decided  that  the  land  could 


to  tlw  Motion  alleged  to  have  been  loat  in 
place. 

4.  That  the  timber  and  stone  application 


triated  public  domain,  his  application  was 
lie  equivalent  of  an  cntr^,  and  that  be 
thereafter.  In  accordance  with  the  terms  of 
the  order  of  suipension  of  February  28, 
1808,  supra,  had  the  right  to  complete  the 
um*  hf  making  proof  and  payment  there- 

S.  That  auoh  application  having  been  pre- 
sented, and  such  proof  and  payment  having 
been  nude,  he  had,  prior  to  January  ], 
J8S8,  in  contemplation  of  law,  and  within 
tbe  meaning  of  the  act  of  July  1,  ISSa  (30 
Stat,  at  L.  697,  620,  chap.  S46,  U.  B.  Comp. 
Stat  Snpp.  IS09,  p.  1S03),  purchased  the 
laud  directly  from  the  United  SUtes,  that 
ha  had  an  eatrj  prior  to  January  1,  1898, 
within  the  meaning  of  departmental  in- 
Stmctions  of  February  14,  1SS9  (28  L.  D. 
103),  and  that  therefore  he  is  entitled  to 
an  adjustment  of  his  claim  under  said  act 

The  qnestion  of  the  succesaorahip  of  the 
Northern  Pacific  Railway  Company  to  the 
land-grant  rights  of  the  Northern  Pacific 
Railroad  Company  was  considered  by  At- 
torney Qeneral  Harmon,  February  6,  1897 
(21  Ops.  Atty.  Gen.  480),  and  referring  to 
certain  mortgage  foreclosure  proceedings 
this  Department  was  then  advised  that  it 
should  act  upon  applications  for  patents  by 
the  railway  company  upon  the  same  con- 
aidcratlona  which  should  govern  it  in  case 
there  had  been  no  foreclosure  and  the  appli- 
cations had  been  made  by  the  old  company. 

It  was  but  recently  urged  before  this  De- 
partment that  said  opinion  was  ill-ad- 
vised and  unsound,  bota  in  law  and  fact. 
The  matter  was  again  submitted  to  the 
Attorn^  General,  and  April  12,  1905,  At- 
torney Qeneral  Moody  considered  the  ques- 
tion, concluding  as  follows: 

"It  seems  to  me  that  the  decision  of  my 
predecessor  was  correct,  and  accordingly 
nave  to  advise  yon,  the  Secretary  of  the  In- 
terior, that,  in  my  opinion,  you  should 
continue  to  be  governed  by  the  rule  there 
laid  down." 


This  qnestion  Is  not,  therefore,  open  for 


Dec  804. 

Appellant's  second  contention,  that  the 
company'a  selection  herein  is  void  because 
of  invalid  basis,  rests  upon  the  allegation 
that  the  basis  assigned  lies  within  the  over- 
lapping limits  of  the  grant  to  the  state  of 
Minnesota,  to  aid  in  the  construction  of  a 
railroad  from  St.  Paul  to  Lake  Superior. 
made  by  the  acts  of  May  S,  1B04  (13  SUt 
at  L.  04,  chap.  79),  and  July  ]S,  1860  (14 
Stat  at  L.  93,  chap.  178),  afUrwards  con- 
ferred by  the  state  upon  the  Lake  Superior 
k  Mississippi  Railroad  Com^ny,  and  tlia 
grant  to  the  Northern  Pacific  Railroad  Com- 
>any,  made  by  the  act  of  July  2,  1S04  (IS 
itat  at  L.  365,  chap.  217) ;  that  Congress 
:id  not  make  a  double  grant  within  these 
overlapping  limits,  and  the  date  of  the  grant 
to  the  Lake  Superior  jt  Mississippi  Railroad 
Company  beins  prior  to  the  grant  to  the 
Northern  Pacino  Railroad  Company's  rood 
opposite  the  tract  and  the  tract  liaving  besn 
approved  to  the  former  company  prior  to 
the  definite  location  of  the  last-named  com- 
pany's road,  it  was  not  granted  to  it,  and 
therefore  not  lost  to  that  company's  grant 

This  contention  is  unsound.  This  base 
land  la  not  within  the  limits  of  the  with- 
drawal of  May  20,  1864,  made  on  account  of 
the  grant  of  May  C,  1804,  and  the  case 
does  not,  therefore,  fall  within  the  ruling 
of  the  Department  In  the  case  of  Northern 
P.  H.  Co.  V.  Rooney,  30  Land  Dec.  403.  It 
is  true  the  base  land  was  certified  under 
the  grant  of  May  G,  1SC4,  but  it  was  because 
of  the  fset  that  it  fell  within  the  indemnity 
limits  of  that  grant  as  adjusted  to  the  line 
of  definite  location,  and  waa  selected  after 


line  of  road.  No  question  arises,  therefore, 
in  this  esse,  of  the  right  of  the  Northern 
Padfle  Company  to  satisfy  Its  loss  from 
ita  aeoond  indemnity  belt  where  the  base 
land  waa  in  law  and  fact  lost  prior  to  the 

Kant  of  July  £,   1864.     In    the  ease  of 
I  Northern  P.  R.  Co.  23  Land  Dec.  204,  it 
was  held  that  because  of  a  proviso  in  the 
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not  b«  elalmed  under  tlie  tet  of  18B8  b; 
JonM  or  his  grantee,  because,  prior  to  Jan- 
Twry  1,  18S8,  Jones  had  done  nothing  more 
than  to  file  hia  application  for  the  land, 
and  vat  conieqnentlj  not  a  purchaser 
titled  to  the  beneflta  of  the  eUtuto.  In 
opinion  no  error  was  committed  hj  the 
SecreUrj  in  lo  deaiding.  Because  we  reach 
this  conclusion  wb  must  not  be  consid- 
ered as  intimating  any  opinion  whatever 
regarding  the  soundness  of  the  coutention 
made  on  behalf  of  the  appellants,  to  the 
effect  that,  in  any  event,  the  act  of  18S8 
can  have  no  application  to  one  who  pur- 
chased  Iftnd   under   the   timber    and   atone 


act  of  Julj  E,  1864,  supra,  said  company 
would  not  be  entitled  to  receive  indemnity 
for  any  of  the  losses  sustained  on  account 
of  the  grant  to  the  Lake  Superior  &  Mis- 
eisBippi  Railroad  Company,  made  by  the  act 
of  May  G,  18S4,  between  Thomson's  junction 
and  Duluth.  This  decision  was  fundamen- 
tally wrong.  It  held  that,  because  of  an 
agreement,  amounting  to  a  consolidatian  be- 
tween the  two  companies,  whereby  the 
Xorthem  Pacific  Company  was  authorized 
i  the  other  eompanys  tracks  between 
son's  Junction  and  Duluth,  it  tbereby 
Adopted  this  as  its  line  of  road  between 
these  points;  that  Duluth,  being  on  Lake 
Superior,  the  eastern  point  named  in  tbe 
company's  charter,  that  point  was  therefore 
tbe  eastern  terminus  of  its  grant,  and  that 
it  therefore,  between  these  points,  being  "up- 
on tbe  line  of  another  railroad  route,  to 
aid  in  the  construction  of  which  lands"  had 
been  therefore  granted  by  the  United  States, 
was,  because  of  the  proviso  above  referred 
to,  not  entitled  to  indemnity  for  lands  lost 
bMause  of  the  prior  grant.  This  view  was 
declared  erroneous  by  the  Supreme  Court  of 
the  United  States  in  the  Doherty  Case, 
supra,  which  recognized  the  extension  of  the 
road  eastward  from  Tbomson's  Junction  to 
Ashland,  Wisconsin,  as  part  of  tb«  land- 
grant  road,  and  it  follows  that,  as  the  route 
of  the  Northem  Pacific  Railroad  is  in  no 
sense  upon  the  same  general  line  oa  tbat 
of  the  Lake  Superior  &  Mississippi  Rail- 
road, the  proviso  in  question  is  without  ap- 
plication, and  the  contention  that  the  North- 
em  Pacific  Company  ia  not  entitled  to  in- 
demnity for  this  tract  must  fail. 

With  regard  to  the  regaUrity  of  the 
Indemni^  selection  of  this  land  there  can 
ba  no  question  but  that,  as  originally  pre- 
■ented,  ft  was  a  proper  selection  under  ex- 
isting dwartmental  regulations,  the  eom- 
pauy  at  that  time  bting  relieved  from  tbe 
apeeiflcaUon  of  a  basis  for  its  selections.  It 
]•  claimed,  bowevar,  that  this  selection 
•hould  not  receive  departmental  approval, 
beeauaa  there  are,  or  ware,  at  the  tune  said 
aelaetlon  was  perfected  by  tba  assigning 
of  a  baala  in  1898,  available  landa  nearer 
to  tbt  loM  thm  apeelfled,  and  tlM  question 


had  no  power  to  purcliasa  the  tract  of  land 
here  In  eontroversy,  and  that  for  various 
reasons  the  legal  proeeedings  under  which  a 
the  railway 'company  asserted  it  had  ao-  '• 
quired  the  rights  of  the  Northern  Pacifla 
Railroad  Company  In  the  laad  were  inef- 
fective to  produce  any  such  result.  On  tliis 
reoord,  however,  it  is  not  necessary  to  paas 
upon  these  contentious.  Aa  the  object  of 
the  bill  is  to  seek  to  charge  the  defend' 
ante  aa  trusteea  of  the  land  for  ctrnplain- 
ant,  plainly,  if  a  valid  selection  was  made, 
proof  that  their  grantor  never  acquired 
title  to  the  land  would  not  estabiah  a  right 
to  it  in  the  complainant. 

It  follows  that  the  decree  of  tlie  Court 
of  Appeala  must  be  reversed,  and  tbat  of 

is  therefore  presented,  whether,  admitting 
the  some  to  he  true,  the  selection  is  a  proper 
one  under  the  terms  of  the  granting  act. 

The  third,  or  granting  section  of  the  act  of 
July  2,  1884,  supra,  grants  to  the  Northern 
Pacific  Railroad  Company  "every  alternate 
section  of  public  land,  not  mineral,  design 
nated  by  oild  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each 
side  of  the  said  railroad  Hne,  as  said  com- 
pany may  adopt  through  the  territories  ol 
the  United  States,  and  ten  alternate  seo- 
tions  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passes  through  any 
state,  and  whenever  on  the  line  thereof  tbe 
United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  the  line  of  said  road 
is  definitely  Sxed,  and  a  plat  thereof  filed 
iu  the  office  of  the  Commissioner  of  the 
General  Laud  Office,  and  whenever,'  prior 
to  said  time,  anv  of  said  sections  or  parts  of 
sections  shall  bave  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers,  or 
nre-empted  or  otherwise  disposed  of,  other 
lauds  shall  be  selected  by  said  company  ia 
lieu  thereof,  under  the  directions  of  the 
Secretary  of  tbe  Interior,  in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  limits  of 
said  alternate  sections." 

December  7,  ISS7,  the  question  as  to 
whether  selections  could  be  made  within  tbe 
first  indemnity  belt  of  the  Northern  Focifis 
land  grant  for  losses  outside  of  the  par- 
ticular state  or  territory  in  which  the  same 
occurred  was  aubmitted  to  the  Attorney 
Qeneral  for  opinion,  and  in  consideration 
thereof,  Mr.  Attorney  General  Qarland, 


clause  of  the  section  above  quoted  providing 
for  indemnity,  says: 

"The  conditions  of  this  indemnity,  aet 
forth   In  detail,   under  whldi   the  right  or 


amount  granted;  selections  must  be  made 
by  the  oompany  of  other  lands  In  Ilev  ol 
tham;  whoa*  selections  moat  ba  made  nndsr 
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Mr.  Juatiee  Harlan,  with  whom  con- 
curred Mr.  JuBticfl  Day,  dinenting: 

This  CUB  i*  of  Bufflaieut  importanoe  to 
justify  a  full  •tat«iiieiit  of  tlw  facta,  as 
well  aa  tha  grounds  upon  which  we  feel 
constrained  to  diuent  from  the  opinion 
and  judgment  of  the  oonit. 

Bj  the  final  deorea  under  review,  the  cir- 
cuit court  of  appeals  for  the  eighth  cir- 
enlt  nuauimously  reversed  the  Judgment 
of  the  dreuit  court,  with  directions  to  give 
the  plaintiff  Hojt,  now  appellee,  the  relief 
asked  in  liia  bill. 

The  general  object  of  the  rait  wai  to 
have  it  adjudged  that  the  preaant  defend- 

tbe  directions  of  the  Seoretary  of  the  In- 
terior; selections  shall  oaty  be  of  alternate 
odd-numbered  sections,  and  tbef  must  not  be 
more  than  10  miles  beyond  the  limits  of  the 
granted  sections.  These  are  all  the  limita- 
tions or  conditions  provided  for  by  the  act 
of  1884,  subject  to  which  the  right  to  se- 
lect la  granted.  Interpretation  will  not 
warrant  the  adding  of  another  limitation, 
that  the  lieu  lands  must  he  selected  in  the 
aame  state  or  territory  in  which  the  lands 
were  lost  To  annex  such  an  additional 
limitation  to  the  words  of  the  ^ant  would 
be  legislation,  and  not  construction." 

It  is  farther  provided  bj  said  9  3  of  the 
act  of  1S64: 

"That  all  mineral  lands  be,  and  the  same 
are,  hereby  excluded  from  the  operations  of 
this  act,  and  in  lieu  thereof  a  like  quantity 
of  unoccupied  and  unappropriated  agricul- 
tural lands,  in  odd-numtiered  sections  near- 
est to  the  line  of  said  road,  may  be  select- 
ed as  above  provided." 

It  will  be  noted  that  this  provision  lim- 
its the  selection  of  indemnity  for  losses  to 
the  grant  on  account  of  mineral  lands,  to 
"odd-numbered  sectiona,  nearest  to  the  line 
of  said  road,"  etc 

There  could  he  no  good  reaaon  for  at- 
taching an  additional  condition  upon  selec- 
tions made  in  lieu  lands  lost  to  the  grant 
because  mineral  in  character,  and  it  might 
therefore  be  urged  that  it  waa  intended  to 
enlarge  the  limits  within  which  such  se- 
lections could  be  made.  Thns,  for  general 
indemnity,  selections  were  to  be  made  from 
"alternate  sections,  and  designated  by  odd 
tmmbers,  not  more  than  10  miles  beyond 
the  limits  of  said  alternate  section*,"  being 
the  granted  sections,  and  for  losses  on  ac- 
count of  mineral  lands,  to  "odd-numbered 
sections,  nearest  to  the  line  of  said  road." 

B«  tUa  aa  it  may,  the  lands  made  the 
basts  for  the  selection  in  question  were  not 
lost  to  the  grant  because  mineral  in  ebarao- 
ter,  and  the  limitation  "nearest  to  the  lino 
of  said  road"  differs  widely  from  a  re- 
qnirement  that  the  selection  must  be  near- 
Mt  the  tract  lost  and  made  the  basis  for 
the  aelMtton. 

In  the  ease  of  Unitad  Statea  t.  Oolton 


anta,  Weyerhaeuser  and  Htunbird,  now  a^ 
peilauta,  should  hold  the  legal  title  to  aer- 
tain  lands  in  Minnesota  in  trust  for  the 
plaintiff,  and  be  enjoined,  during  the  pen- 
dency of  the  cause,  from  aelling,  disposing 
of,  or  removing,  or  from  attempting  to  cre- 
ate any  charge  upon  tha  timber  standing 
r  lying  upon  the  premises  in  question. 

Many  questions  have  been  discussed  by 
counsel.  But  there  is  one  which  seems  to 
require  special  examination.  The  facts  out 
of  which  that  question  arises  may  be  thus 
stated: 

The   land   in   question   is   the   aoutiiweat  ^ 
quarter  of  the  aoutheaat  quarter  of  seo-  « 
tion  7,  township  54,  of*range  14  west,  prin-  • 
cipal  meridian.     It  contains  40  acres,  and 
is  situated  in  St  Louis  county,  Minnesota. 

Marble  *  Lime  Co.  14S  V.  B.  616,  618,  8S 
L.  ed.  1104,  1105,  13  Sup.  Ct  Rep.  1B3,  it 
waa  said  by  the  court: 

'It  might  well  be  assumed  that  very  like- 
ly the  Atlantic  &  PaciQc  Company  would 
be  called  upon  to  select  from  the  indemni^ 
lands  a  portion  sufBcient  to  make  good  the 
deficiency  in  the  granted  limits.  That 
right  of  section  waa  a  prospective  right, 
and  if  it  was  to  be  fully  exercised,  no  ad- 
verse title  could  be  created  to  any  ianda 
irithin  the  indemnity  limita.  Suppose,  for 
instance,  it  should  turn  out  that  only  half 
of  the  indemnity  lands  were  necessary  to 
make  sood  the  deSeiency,  and  that  one  half 
of  such  lands  were  well  watered  and  valu- 
able, while  the  remainder  were  arid  and 
comparatively  valueless;  obviously  the  right 
of  selection  would  be  seriously  impaired 
if  it  were  limited  to  only  Uie  arid  and 
valueless  tracts." 

In  that  case  the  court  had  under  consid- 
eration the  prc«pective  right  of  the  Atlan- 
tic &  Pacific  Railroad  Company  to  odd- 
numbered  sections  within  the  indemnily  lim- 
its  of  its  grant  made  by  act  of  July  27, 
lBfl6  (14  Stat  at  L.  2S2,  chap.  278),  which 
grant  haa  the  same  indemnity  provisions  aa 
the  Northern  Paci1!e  act  of  18S4,  with  the 
exception  that  indemnity  for  losses  to  the 
grant  on  account  of  mineral  lands  ia  limited 
to  "odd-numbered  sections  nearest  to  the 
line  of  said  road  and  within  20  miles  there- 
of." With  regard  to  this  latter  provision 
it  will  l>e  noticed  that  the  selection  la 
limited  to  odd-numbered  sections  within  the 
primary  limits  of  the  grant,  aa  those  limits 
are  20  miles  on  each  side  of  the  road  in 
territories,  thus,  in  effect,  nullifying  the 
provision,  because  the  sections  from  which 
selections  are  to  be  made  were  spedlloally 
granted  in  place. 

The  resolution  of  May  31,  1870,  suprl^ 
providing  for  a  second  indemnity  belt  to  the 
Northern  Pacific  grant,  before  quoted  from, 
merely  limita  the  place  of  selection  to  a  belt 
"10  miles  on  each  side  of  said  road,  b^ond 
the  limits  prescribed  in  said  charter,"  etc. 

The  act  of  18G4  and  the  raaolntion  of  1870 
each,  therefore,  establiah  a  limit  beyond 
whi^   the  eompany   cannot   go    on    mak- 
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It  Is  nnflt  for  eultintlon,  !■  Tiluabla  chief- 
ly for  Ita  timbar,  boa  no  Tsluabla  depoiit 
of  gold,  lilTer,  einnabar,  copper,  or  coal 
upon  It,  wai  at  the  tima  mentioned  in  tha 
record  aninhabited,  and  eoatained  no  min- 
ing or  otber  improvenienta. 

For  tha  purpoie  of  availing  hlDtielf  ol 
tbe  act  of  Congreaa  relating  to  the  aaia 
of  tinbar  land  in  California,  Ort^n,  Ne- 
Tada,  and  Waflhington  territory,  approved 
June  M;  IBTS  (20  Stat  at  L.  89,  chap. 
181,  n.  S.  Comp.  Stat  1001,  p.  1545),— 

ing  ita  general  indemni^  telectiona,  bat 
in  neither  is  tbara  any  requirement 
limiting  BUeb  aelectiona  to  the  lands 
nearest  the  aectiona  in  which  the  losa- 
ea  to  the  grant  occur,  and  to  so  limit 
such  selections  would  attach  a  condition  or 
limitation  upon  tbe  right  of  selection  not 
found  in  the  granting  acta. 

That  the  right  of  aeleotion  conferred  by 
these  acta  cannot  be  reatrieted  by  tbe  Sec- 
retary of  tha  Interior  aeemi  clear.  Hia  duty 
In  tlia  pramisea  ia  to  iuperviaa  tbe  admin- 
istration of  the  grant,  out  this  authority 
does  not  permit  him  to  abridge  or  enlarge 
tha  laws  of  Congreas.  We  should  see  that 
the   selection   made   in   satisfaction   of   the 

Eant  are  confined  to  tha  lands  described 
tbe  granting  act;  but,  as  between  dif- 
ferent aectloDB,  equally  within  tbe  deaerip- 
tfon  contained  therein,  he  cannot  say  wbieh 
may  or  which  may  not  be  selected,  for  in 
BO  doing  ha  would  be  denying  the  railroad 
company  the  right  to  make  the  selection. 
See  Willametto  Valley  ft  Cascade  Mt.  Wag- 
on  Road  Co.  t.  Bruner,  26  Land  Dee.  367. 

Attention  haa  been  called  to  the  eireular 
of  August  4,  1835  (4  Land  Deo.  00],  relat- 
ing to  railroad  indemnity  selections,  and  re- 
?uiring  a  desi^ation  of  a  loss  aa  a  baaia 
X  all  indemnity  selections,  in  which  cir- 
cular it  is  aaid  that  "where  deficiencies  ex- 
ist, for  which  indemnity  is  allowed  by  law, 
the  lieu  Belectioni  must  be  mado  from  va- 
cant, unappropriated  land  within  the  prop- 
er lectioni  and  limita  nearest  the  granted 
section  In  which  tha  toas  occurred." 

Tbia  circular  was  issued  before  the  opin- 
ion of  Uie  Attorney  General  or  the  decision 
(rf  the  court  referred  to.  Ita  main  purpose 
was  to  require  tbe  specification  of  a  loss 
aa  a  basis  for  the  selection,  thereby  aiding 
the    adjustment   of   the   grant;    for   it   ra- 

Juirad  the  designation  of  a  loaa  aa  a  baaia 
ir  all  aelectiona  preTionsty  approved  and 
certified  aa  well  aa  for  thoae  toen  pending 
or  thereafter  to  be  made. 

In  reapect  to  tha  portion  of  the  said  ctr- 
enlar  above  quoted,  in  the  manner  of  prox- 
imity between  loss  and  selected  tract,  in 
view  of  what  has  been  said,  it  cannot  ba 
considered  aa  a  limitation  upon  tha  right 
of  selection,  bnt  rather  as  suggesting  a  man- 
ner of  deaignating  tlie  losses  eo  hs  to  aid  in 
adjUBtine  the  grant.  It  might  also  be 
atated  that  it  is  learned  upon  inquiry  at 
your  office  that,  at  least  as  to  lands  within 
the  aecond  indemnity  belt,  a  atrict  adhar- 
anoa  thereto  haa  not  been  enforced. 


wbleb  act  was  amended  August  4th  180% 
and  ita  benefits  extended  to  all  tbe  >tata> 
(E7  Stat  at  L.  S48,  chap.  3TS,  U.  S.  Comp. 
Stat  leOl,  p.  1434),— one  Richard  B. 
Jones,  a  citizen  of  tha  Uoited  States,  and 
admittedly,  in  all  reapects  qualified  under 
the  laws  of  the  United  States  to  enter  land, 
filed,  December  ITth,  1807,  with  the  regia- 
ter  and  receiver  in  the  land  office  at  Duluth, 
a  verified  written  duplicate  statement,  in 
due  form,  indicating  hia  desire  to  pnrchaao 
the  land  in  dispute  under  tbe  homestead 

In  the  eaee  of  Re  Bickey,  26  Land  Dee. 
612,  it  waa  held  (syllabua)  : 

"Indemnity  aelectiona  are  made  under 
tbe  direction  of  tbe  Seoretar;  of  the  Interi- 
or, and  the  enforcement  of  any  requirement 
in  the  matter  of  a  specification  of  a  loaa  ia 
only  for  hia  information  and  aa  a  bar  to 
tbe  enlargement  of  tha  grant,  and  may  ba 
waived  wbanever  ha  deems  aucb  course  ad- 

The  concluaiona  hereinbefore  reached  an- 
swer appellant's  fourth  contention.  The  rail- 
way company's  selection  waa  tmproparly 
canceled;  the  application  of  Jonea  initiatad 
no  right  aa  against  the  company,  and  his 

Eurcbaae  no  claim  which  can  be  recognised 
y  the  Land  Department  unleaa  it  la  pro- 
tected by  the  provisiona  of  the  act  of  July 
1,  1S9B,  supra;  and  this  question  involvaa 
consideration  of  tbe  fifth  and  laat  specift* 
cation  of  error  on  appeal. 

If  Jones  had  purchased  this  land  from  tha 
United  Statea  prior  to  January  1,  1898,  or 
if  he  had,  prior  to  that  time  made  an  entry 
thereof  within  tha  meaning  of  tbe  act  of 
July  1,  IS08,  ha  is  entitled  te  an  adjustment 
thereunder.  It  is  believed  that  he  bad  dons 
neither  of  these  things.  While  the  applica- 
tion to  purchase  was  presented  prior  to  the 
date  named,  proof  and  payment  war*  not 
made  until  after  that  data.  There  waa  no 
purchase  prior  to  January  1,  1808.  But 
it  iacontanded  that  the  application  of  Jones 
was  tha  equivalent  of  an  entry.  No  vested 
right  ia  acquired  by  a  timber  and  atone 
application.  While  euch  an  application, 
if  presented  in  accordance  with  the  law  and 
for  land  aubject  thereto,  reservea  the  land 
from  other  disposition  by  the  Imnd  De- 
partment, no  right  is  initiated  as  against 
the  government  and  prior  to  the  submission 
and  acceptance  of  final  proof  and  the  pay- 
ment of  the  purchase  price,  the  Secretary 
of  tha  Interior  may  Huspend  the  same  from 
disposition  and  sale  under  the  public  land 
laws.  Board  of  Control,  Canal  No.  3, 
State  of  Colorado  v.  Torrenoe,  32  I«nd  Dec 
4T2. 

TbIa  la  predaely  what  waa  dona  in  this 
caaa.  Tbe  tract  was  withdrawn  from  entry 
by  the  order  of  February  2S,  1808,  and  tha 
purchase  of  Jones,  allowed  in  violation  of 
that  order,  initiated  no  right  falling  with- 
in the  remedial  prorisions  of  the  act  ot 
July  1,  1808.  Eaton  v.  Nortbam  P.  R.  Co. 
33  Land  Dae  420. 

The  deetaioD  appealed  from  is  affrmad^ 
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kw>  of  the  Uoltod  SUtM.  Om  of  thaw 
■tatemeuti  wai  promptly  trannnltted  by 
the  receiver  to  the  GmerAl  Luid  Office  dt 
WeshiDgton. 

The  Teeeiver,  in  eonfonnitr  ^th  lew,  at 
wee  posted  in  hii  office,  for  the  required 
time,  the  feet  of  luch  application,  describ- 
ing the  lande  bf  legal  aubdiviilon,  and  fur- 
■Iibing  Jonee  a  eopj  of  such  notice.  That 
DotJce  waa  dnlj  puhliehed  Id  the  newepapeT 
nearest  to  the  land.  On  the  2Tth  day  of 
March,  1808,  no  adverae  claim  to  the  land 
haTlng  been  filed  In  the  land  office,  the  ap- 
plicant, Jones,  after  fumiahing  to  the  loeal 
register  satisfactory  proofe  of  the  prelim! 
nary  facta  required  t^  law,  paid  to  the  rt 
eeiver  the  full  purehoM  price  of  th«  land, 
together  with  all  fees  legally  due  to  those 
officera.  Thereupon  he  was  permitted,  De- 
eember  10th,  1803,  to  enter,  and  did  enter 
the  land,  the  receirer  executing  and  deliv- 
ering to  him  at  the  time  an  Xtificial  receipt 
and  certificate  of  purehaee.  In  December, 
5  1898,  all  the  papers  and  testimony  in  the 
■  matter*af  Jones's  application,  including  his 
eertifleate  of  pnrchaae,  were  tranamitted  by 
the  register  and  reeeiver  to  the  Qeneral 
Land  Office  at  Washington,  and  by  that  of- 
fice were  received  and  /Had.  On  December 
IQtb,  1868,  Jones  and  wife  sold  and  eon- 
Teyed  the  land  to  Minnie  Stewart,  by  deed 
properly  recorded  on  October  Sd,  190!. 
Stewart  and  wife  eonreyed  to  Hoyt,  the 
preaent  plaintiff,  now  appellee,  and  that 
deed  was  also  duly  reoorded  October  3d, 
1B02. 

On  the  2d  day  of  December,  1001, — near- 
ly f  Arse  years  after  Jonee  got  hit  oertiftcate 
«t  purehait,  and  after  he  had  eold  the 
land, — the  Commis^oner  of  the  Qeneral 
Land  Office  made  a  deeieion,  holding  for 
cancelation  the  entry  made  by  Jones,  as 
above  stated,  declaring  it  to  be  void  on 
the  ground  that  this  land  (naing  the  words 
td  the  Commissioner)  "was  selected  by  the 
Northern  PaeiQe  Railroad  (now  Railway 
Company)  October  17th,  1883,  for  the  eec- 
ond  indemnity,  per  list,  rearranged  list  IS 
B,  in  lieu  of  laud  in  Section  II,  T.  46  R.  10 
W.,  in  the  primary  limits  disposed  of  be- 
tween date  of  grant  and  definite  location 
of  the  road,  which  selection  has  not  since 
been  abandoned  or  the  basis  otherwise  used. 
The  selection  was  canceled,  however,  l^ 
letter  of  March  82,  1807,  because  the  land 
is  east  of  Duluth,  the  then  [supposed]  east- 
ern terminal  of  the  grant  under  depart- 
mental ruling;  but  said  cancelation  was  re- 
scinded and  the  aelection  restored  by  letter 
«f  May  20,  1900,  under  the  deeiaion  of  the 
U.  a  Supreme  Court  (177  U.  S.  4SG,  44 
L.  ed.  830,  20  Sup.  CL  Rep.  706],  that 
tte  grant  extenda  to  Aafaland,  Wiseonein. 
December  17,   1897,  Rlehard  B.  Jonea  ap- 


plied to  purehaae  satd  traet  imdar  tb*  tim- 
ber and  stone  law,  and  after  due  pnbllea- 
tion  and  proof  made  entry  thereof  Decem- 
ber 10,  1898.  Cash  certifloaU  No.  14,812. 
Under  the  decision  of  the  court,  the  selec- 
tion of  the  company  is  a  valid  selection, 
and  the  claim  of  Jonea  not  having 
been  perfected  prior  to  January  1, 
1898,  his  elaim  is  not  within  the 
aot  of  July  1,  189S  [30  Stat,  at  L.  S07, 
chap.  64S,  U.  8.  Comp.  Stat  Supp.  1900, 
p.  1E03],  (departmental  decision  of  May  s 
22,  1900,  Salter  v.*Company).  Said  entry  7 
is  therefore  hereby  held  for  cancelation  for 
conSict  with  the  prior  valid  selection  of  the 
oompony  subject  to  appeal.  Notify  him 
hereof;  the  company  will  be  informed  by 
this   office^" 

It  does  not  appear  that  Jonee,  or  anyone 
claiming  under  him,  had  any  previous  no- 
tice of  this  order,  or  that  there  wae  any 
trial  or  regular  hearing  of  the  matter  in 
the  General  Land  Offloe. 

Upon  appeal  to  the  Secretary  of  the  In- 
terior, the  above  order  of  December  2d, 
1001,  was  affirmed,  and  Bubeeq:iant1y,  but 
not  until  October,  1005,  m  patent  was  isaued 
to  tbe  Northern  Paeifle  Railway  Company. 
34  land  Dee.  100. 

When  Jones  entered  and  pnreliaied  the 
land,  paying  the  government  price  for  it, 
and  receiving  a  certificate  of  his  purchase, 
— lehioh  purohnte  wot  mada  and  which 
certificate  woe  givan  nearly  seeen  year* 
before  a  patent  «mm  tteited  to  the  railroad 
oompony, — there  was  in  the  I^nd  Office 
a  iMl  of  seleetiona  alleged  to  have  b«eo  Bled 
by  the  railroad  company  on  October  17th, 
1883.  But  the  list  did  not  assign  each  ee- 
leotion  to  specific  land  in  the  granted  lim- 
ita,  which  it  was  asserted  had  been  loat 
by  the  company.  That  list  was  received 
at  tbe  local  land  office,  and  transmitted  to 
the  General  Land  Office  But  on  tlie  11th 
of  April,  1893,  the  railroad  company,  act- 
ing under  tbe  direction  or  suggestion  of  the 
Secretary  of  the  Interior,  "rearranged"  ita 
list  so  as  to  specify  the  particular  tract 
lost  in  the  primary  limita.  In  such  list  the 
lands  in  dispute  here  were  set  opposite  to 
particular  lands  loat  in  those  limits.  The 
lands  mentioned  in  tbe  company's  list, 
whether  we  take  the  original  or  rearranged 
list,  were,  it  must  be  remembered,  within 
the  indemnity  limita  of  the  grant  made  by 
Congress  in  1864,  in  aid  of  the  construc- 
tion of  the  Northern  Pacific  Railroad.  That 
is  not  dlspnted. 

The  principal  aaaignment  of  error  is  that 
the    entry    and    purchase    by   Jones — under 
whom  Hoyt  claims — of  tbe  lands  in  ques-  h 
tion  were  eubordinatt  to  the  rigfata  acquired  $ 
*by  the  mere  filing  of  the  list  of  aelectiona  ■ 
by  tbe  railroad  sompany,  followed  as  that 
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WM  b7  tlie  ftpprorat  of  the  Seeretarj  of  the 
Interior  uid  bj  >  patent,  althougli  mch 
■pprmwl  inu  not  given,  nor,  u  wa  have 
Men,  the  patttit  inued  to  the  raOroatl  com- 
pony,  unltl  many  yeara  after  Jonet  rteeived 
hit   eertificale   of   purchase  from   the 


Upon  final  hearing  in  the  circuit  court, 
the  bill  was  diimiised.  But  upon  appeal 
to  the  circuit  court  of  appeali,  all  the 
Judges  concurring,  thst  judgment  was  re- 
venied,  and  the  case  cent  back  with  direc- 
tions to  enter  a  decree  for  the  relief  asked 
in  the  bill.  Rec.  214,  SS  G.  C.  A.  404,  161 
Fed.  324.  The  principles  in  the  latter 
ease  were  accepted  and  applied  hj  tlie  m- 
preme  court  ol  Minnesote  in  Northern  P. 
R.  Co.  T.  Wass,  104  Minn.  411,  116  N.  W. 
S3T. 

Section  3  of  the  charter  of  the  Northern 
Pacific  Railroad  Company  of  July  Ed, 
lSd4  [13  Stat.  St  L.  369,  ehap.  217],  pro- 
rfded:  "And  be  it  further  enacted  that 
there  bs,  and  hereby  is,  granted  to  the 
'Northern  Psciflc  Railroad  Company,'  ita 
■ucccBsors  and  assigns,  tor  the  purpose  of 
aiding  in  the  construction  of  said  railroad 
and  telegraph  line  to  the  Pacific  coast,  and 
to  secure  the  aafe  and  speedj  transporta- 
tion of  the  mails,  troops,  munitions  of  war, 
and  public  stores,  over  the  route  of  laid 
line  of  railway,  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alter- 
nate aectiona  per  mile,  on  each  side  of  uid 
railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  tba  United 
States,  and  ten  alternate  aectiona  of  land 
per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  state,  and 
whenever,  on  the  line  tliereof,  the  United 
Stetea  have  full  title,  not  reserved,  sold, 
granted,  or  otberwiM  appropriated  and  free 
from  pre-emption  or  other  claims  or 
rlghte,  at  the  time  the  line  of  said  road  is 
definitely  fixed,  and  a  plat  thereof  filed  In 
the  office  of  the  Commissioner  of  the  Qen- 
»  eral  Land  OfBce;  and  whenever,  prior  to 
t  said  time,  any  of  said  sections  OT*parte  of 
sections  shall  have  been  granted,  sold,  re- 
■erved,  occupied  by  htmeatead  aettlera,  or 
pre-empted,  or  otherwise  disposed  of,  other 
landg  shall  be  selected  I^  said  company 
in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  th^  Interior,  In  alternate  sec- 
tions, and  designated  1^  odd  numbers,  not 
more  than  10  miles  beyond  the  limits  ol 
said  alternate  section.     ,     .     ." 

But  Congress  afterwards  broadened  or 
extended  the  limite  into  which  the  railroad 
eompany,  under  the  direction  of  the  Becro- 
tary,  might  go  in  order  to  supply  deflcien- 
etes  in  the  granted  limits.  By  the  joint 
resolution  of  May  Slst,  1870  (16  Stat,  at 


L.  878),  amending  the  above  act  of  1864, 
"second  Indemn]^  limits"  were  created. 
The  resolution  provided:  "And  in  th* 
event  of  there  not  being  in  any  state  or  ter- 
ritory in  which  said  main  line  or  branch 
may  he  located,  at  the  time  of  the  final  lo- 
cation thereof,  the  amount  of  lands  pet 
mile  granted  by  Congress  to  said  company, 
within  the  limite  prescribed  by  its  charter, 
then  said  eompany  shall  be  entitled,  under 
the  directions  of  the  Secretary  of  the  In- 
terior, to  receive  ao  many  eectlons  of  land 
belonging  to  the  United  States,  and  desi^ 
uated  by  odd  nunbers,  in  such  state  or  ter- 
ritory, within  10  miles  on  each  side  of  said 
road  beyond  the  limite  prescribed  in  said 
charter,  aa  will  make  up  such  deficiency  on 
said  main  line  or  branch,  except  mineral 
and  other  lands,  as  excepted  in  the  charter 
of  said  company  of  1864,  to  the  amount  of 
the  lands  that  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settler^ 
pre-empted,  or  otherwise  disposed  of  sub- 
sequent to  the  passage  of  the  act  of  July 
two,  eighteen  hundred  and  sixty-four.  .  .  ." 
The  fundamental  inquiry  in  the  case  is 
whether  Jones's  entry,  occupancy,  and  pur- 
chase of  the  lands  were  subject  or  subor- 
dinate to  the  previou*  filing  of  the  list  of 
selections  by  the  railroad  company,  the  See- 
retary  of  the  Interior  not  having  approved 
such  list  until  after  sneb  entry,  occupancy,  ^ 
and  purchase  by  Jones.  The  judgment  be-O 
low* proceeded  upon  two  principal  grounds:* 
].  That  the  railroad  eompany  did  not  ac- 
quire ony  right  or  intereat  in  the  landa  se- 
lected within  indemnity  limite  by  the  mare 
filing  of  ite  liat  of  aeleotion*.  2.  That 
after  such  liat  was  filed,  and  while  it  was 
inapproved  by  the  Secretary,  the  lands  r»- 
mained  fully  opm  to  entry  and  purskas* 
by  homesteaders  and  pre-emptors  under  the 
laws  of  the  United  States;  that,  in  the  ab- 
sence of  the  approval  of  the  Secretary  of 
the  Interior,  the  mere  filing  of  the  lisU 
HO  ohatacU  whatever  in  the  way  of 
homesteaders  or  pre-emption  era  seeking 
to  acquire  public  lands  not  already  appro- 
priated or  sold  under  the  laws  of  the  Unit- 
ed Stetes;  and  that  by  an  entry  or  pur- 
1  in  conformity  with  the  homestead  or 
pre-emption  laws  a  riglit  attached  to  thoaa 
lands  in  favor  of  the  entryiuan  which  could 
not  be  destroyed  or  overridden  byanysub*^ 
guent  approval  by  the  Secretary  of  the 
Interior  of  the  original  or  rearranged  liat 
of  selections  made  l^  the  railroad  company. 
These  grounds  were  sustained  by  a  well- 
reasoned  opinion  delivered  by  Judge  Ban- 
bom  on  behalf  of  the  circuit  court  of  ap- 
peals. In  view  of  the  elaborate  discussion 
by  counsel  and  by  the  majority  of  my 
brethem,  it  will  be  instructive  to  make  ■ 
liberal  extract  from   that  opinion.     After 
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«l»er-ring  th&t  luidi  ^tUn  tadmiMlty  lim- 
it* <Iid  not  oesM  to  b«  pubUe  landi  open  to 
•ettlement  nndv  tit*  homestead  Ibwb,  bIih- 
ply  becauae  of  thair  IwTiiig  been  embraced 
In  a  list  of  •eleotiooi  filed  bj  the  railroad 
compaQf  to  BUppl;  losseB  within  plaeo  lim- 
its, the  circuit  court  of  appeals  {the  italics 
beings  ovtb)  said:  '"Hie  company'!  unap- 
proved selectionB  did  not,  therefore,  itand 
In  the  way  of  the  landa  being  occupied  and 
antered  under  the  homestead  laws.  The 
mere  filing  of  ita  lists  of  selections  of  in- 
damnitj  lands  did  not  hoes  ths  effect  to  «a- 
eludo  thetn  from  oocupancy  under  the  pre- 
emption or  homeatead  laiM.'  .  ■  •  The 
question  here  is  not  the  juriidiction  but 
e  the  legality  of  the  decision  of  the  Land  D»- 
7  partment,*  and  especially  of  the  Seeretary 
[of  the  Interior],  its  head,  whereby  he 
awarded  this  land  to  the  railway  company. 
The  facta  and  tlie  law  warranted  and  re- 
quired its  award  and  sale  to  Jonei.  When 
he  preamted  his  application  to  purchase  it 
under  the  timber  and  stone  act,  the  railway 
company's  selection  of  It  was  unapproved 
by  the  Secretary,  and  that  company  was 
without  equitable  right  to  it  The  Land 
Department  had  jurisdiction  to  accept  the 
application  of  Jonea  and  to  sell  the  land 
to  him,  or  to  approve  the  selection  of  the 
eompany  and  to  award  the  land  to  It.  It 
«nreised  thia  jurisdiction,  accepted  the  ap- 
plication of  Jones,  permitted  him  to  enter 
the  land,  to  prove  up  his  claim  to  it,  sold 
It  to  him,  took  his  ClOO  in  payment  for  it, 
and  issued  to  him  his  receiver's  receipt, 
OMd  it  did  all  thie  before  the  eeleotion  of 
the  oompany  leal  approved,  and  before  the 
eompany  could  aeguire  any  right  to  the 
land.  Jones's  equitable  title  to  the  traet 
had  then  veeied,  and  while  the  jurisdiction 
of  the  Lnjid  Department  continued  until 
the  patent  issued,  ita  power  was  neither 
arbitrary,  unlimited,  nor  discretionary,  and 
its  action  was  subject  to  judicial  eorree- 
Uon  for  error  of  lav,  fraud,  or  clear  mis- 
take. The  jurisdiction  and  power  of  dia- 
poeition  which  the  Land  Department  has 
of  the  lands  of  the  United  States,  like  the 
power  of  every  other  department  of  the  gov- 
ernment is  subject  to  the  laws  of  the  land, 
and  the  Land  Department's  violation  or 
disregard  of  them  Is  remediable  In  the 
eonrts.  its  power  'cannot  be  exercised  so 
SB  to  deprive  any  person  of  land  lawfully 
entered  and  paid  for.  By  tuah  entry  and 
paj/ment  the  purchaser  seonres  a  veated  in- 
tereet  in  the  property  and  a  right  to  a  pal- 
ant  therefor,  and  can  no  more  be  deprived 
of  it  by  order  of  the  Commlasioner,  than  he 
ean  be  deprived  hy  suoh  order  of  any  oth- 
•r  lawfully  acquired  proper^.  Any  at- 
t«inpted  deprivation  in  that  way  will  be 
•orreetad  whenever  the  matter  Is  present- 


ed so  that  the  jndldary  eaa  art  upon  ib' 
Comelina  v.  Keasel,  128  U.  8.  406,  491, 
32  L.  ed.  4B2,  483,  0  Sup.  Ct  Bep.  122j  ^ 
Germania  Iron  Co,  v,  Jamea,  32  C.  C.  A.  S 
S4S,  364,  35S,  Ql  U.  &  App.  1,  89*Fed.  811,  • 
8I8i  James  v.  Germania  Iron  Co.  40  a  C. 
A.  476,  481,  107  Fed.  6B7,  602;  Black  v. 
Jackson,  17T  U.  S.  340,  357,  44  L.  ed.  801, 
804,  20  Sup.  Ct  Rep.  048;  Orchard  v.  Alex- 
ander, 157  U.  S.  372,  383,  3B  L.  ed.  737,  741, 
IS  Sup.  Ct  Hep.  635;  Brown  v.  Hitchcock, 
173  U.  B.  473,  478,  43  L.  ed.  772,  774,  IB 
Sup.  Ct  Rep.  485.  .  .  .  Finally  coun- 
sel Involved  the  familiar  rule  that  the 
decisions  of  officers  of  other  departments 
of  the  government  upon  questions  within 
their  jurisdiction  ai«  cogent  and  persuasive 
and  should  be  followed  by  the  courts  unless 
they  are  dearly  erroneous;  and  he  reminda 
us  that  the  Secretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Of- 
fice have  carefully  considered  the  questions 
in  this  ease,  and  have  decided  that  Jone* 
was  without  legal  or  equitable  claim  to 
this  land,  and  that  the  right  of  the  railway 
eompany  to  it  was  superior.  But  Jonea 
wat  a  qualified  eniryman.  The  attempted 
withdrawals  and  selections  of  the  land  by 
the  Secretary  prior  to  his  approval  of  Um 
company's  selection  were  unauthoriMed  by 
Iau>  and  vithout  legal  effect.  The  land 
was  open  to  entry  and  purchase  until  he 
approved  the  aslsetion.  if  ones  entered, 
bought,  and  paid  for  it  before  any  euch 
approval  woe  made.  And  the  decisiona  of 
the  Supreme  Court  which  have  been  cited 
leave  no  doubt  that  the  Seeretary  and  the 
Commissioner  fell  into  a  plain  error  of  law 
when  they  took  the  laud  which  Jonea  had 
lawfully  purchaaed  from  him  or  from  his 
grantees  and  gave  it  to  the  railway  com- 
pany. Erroneous  decisions  of  questions  of 
law  by  the  officers  of  the  Land  Department 
oannot  be  permitted  to  deprive  the  equitable 
owner  of  faia  vested  right  to  lands  whiob  ha 
baa  lawfully  purchased  from  tba  United 
States.  Johnson  v.  Towsl^,  13  Wall.  72, 
80,  20  L.  ed.  48S,  460;  Gibson  v,  Cboteau, 
13  Wall.  B2,  102,  20  L.  ed.  634,  537;  Shep- 
ley  r.  Cowan,  Bl  U.  8.  330,  340,  23  L.  ed. 
424,  427  i  Moore  v.  Robbins,  90  U.  S.  S30, 
530,  24  L..  ed.  84S,  661;  St  Paul  A  S.  C. 
E.  Co.  V.  Winona  4  St  P.  R.  Co.  112  U.  S. 
720,  733,  86  L.  ed.  872,  677,  6  Sup.  Ct  Rep. 
334.  The  conclusion  is  that  by  hia  ent^ 
and  purchase,  Jones  acquired  the  entire 
beneficial  ownership  and  the  equitable  right 
to  the  land  in  oontroverey,  and  that  the  a 
railway*  company  and  its  successors  in  in-  7 
tereet  obtained  nothing  under  the  patent 
but  the  naked  legal  title,  which  they  held  in 
trust  for  him  and  for  his  successors  in  in- 
terest IliiB  eonelnsion  renders  the  other 
questions  presented  in  this  ewe  immaterlaL 
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The  decree  miut  Acoordlnglj  be  rereraed, 
ud  tbe  c«M  niut  be  remtnded  to  tlie 
oourt  below,  with  direations  to  enter  a  de- 
cree for  tbe  oomplainant  for  the  relief 
pra^  In  the  bill;  vid  ft  1*  «o  ordered." 
MU17  e«Ma,  Among  which  wme  the  recent 
WK  of  SjoU  T.  DreMibel,  IBB  U.  S.  SS4,  SO 
L.  ed.  Sll,  28  Bap.  Ct  Bap.  154,  wen  cited 
1^  tbe  drcnlt  court  of  ftppule  to  suataln 
Ita  eonaluelon.  Attention  !■  epecfKllj  di- 
rected to  that  c«M  beeatue  It  wu  oaVy 
recently  decided,  kfter  full  eonelderatlon. 
The  facte  In  It  differ,  is  lome  reapeete,  from 
thoae  in  the  eaee  now  before  ui,  bnt  the 
prinolplee  announced  In  the  Sjoll  Caie  were 
eleerlj  the  reanit  of  previona  eaaea.  They 
directly  bear  upon  the  qneetlon  now  under 
•onalderatfon. 

It  appeara  from  the  report  of  the  SJoIi 
CaM  that  he  wttled  on  the  land  there  in 
diapute  in  1884,  and  hli  original  applica- 
tion waa  fn  18B8;  whereae,  the  raiiroad 
company  filed  iU  lUt  of  aelectlone  of  lands 
within  indemnify  limita  to  cupply  deflcien- 
elea  in  place  Umita  in  188B,  Sjoli  then  being 
in  the  actual  oeeupaney  of  the  laud,  and 
baring  the  intenticu,  by  a  formal  applica- 
tion, to  perfect  hfa  claim  under  tbe  home- 
•tead  lawa,  Dreschel  claimed  under  the  ntil- 
road  company.  Sjoli  got  a  patent  In  IBOl, 
baaed  primarily  on  hia  prior  occupancy. 
That  waa  after  tbe  company  filed  ita  ee- 
lections.  The  eeaential  qneation  In  the  ease 
waa  aa  to  the  righti  of  the  homeetead  act- 
tier  aa  against  the  railroad  company,  which 
had  filed  Ita  Hit  of  aeleetlona  of  the  lands 
aftar  the  homeateader  oettled  on  the  landa 
with  the  intention  to  acquire  them,  but 
before  he  made  his  formal  application  for 
them.  Summing  up  the  doctrines  previona- 
ly  eatabliahed,  this  court  declared  in  the 
I,  fijoll  Caae  that,  from  Ita  prcvloua  caaea, 
e  the  following  propositiona  were  to  be  de- 
•  dnced:  'That  the  railroad  (company  will 
not  acquire  a  veated  intereat  In  particular 
lands,  within  or  without  place  limita,  mere- 
ly by  filing  a  map  of  general  route  end  hav- 
ing the  aame  approved  by  the  Secretary  of 
the  Interior,  although,  upon  the  definite 
looation  of  Ita  line  of  road,  and  the  filing 
and  aceeptanea  of  a  map  thereof  in  the  of- 
fice of  the  Commlaaioner  of  the  General 
Land  Ofllcs,  the  Isnda  within  primary  or 
place  limita,  not  theretofore  rcaenred,  eold, 
granted,  or  otherwlaa  diapoaed  of,  and  free 
from  pre-emption  or  other  claims  or  rigbta, 
become  segregated  from  the  public  domain, 
and  no  rights  in  such  place  landa  will  at- 
tach in  favor  of  a  settler  or  occupant  who 
becomea  auch  after  definite  location;  that 
DO  rlghta  to  landa  within  indemnity  lim- 
ita will  attach  in  favor  of  the  railroad  com- 
pany until  after  aeleetlona  made  by  It 
wUh  On  opprvral  0/  <fe«  ffeorahiry  e/  fk« 


Interior;  that  vf  to  the  time  mtcft  approval 
ia  given,  landa  within  indemnittj  limita,  al- 
though entbraeed  bg  the  eompan^'i  list  of 
lelectione,  are  subject  to  be  disposed  of  by 
tbe  United  States,  or  to  be  tettled  upon  artd 
oooupiei  wider  the  pre-emption  and  horn*- 
itead  laut  of  the  Vnitod  Btatee;  and  that 
tbe  Secretary  of  the  Interior  has  no  author- 
ity to  withdraw  from  aale  or  settlement 
landa  that  ara  within  indemnity  limita 
which  have  not  been  previously  aelcctcd 
ioitk  hie  approval,  to  aupply  defldencies 
within  the  place  limita  of  the  company's 
road."  The  worda  in  the  Sjoli  Caac,  "that 
up  to  the  time  auch  approval  [by  tlie  Sec- 
retary] la  given,  landa  within  indemnity 
limita,  although  embraeed  bg  the  oompany*) 
liat  of  taleelioni,  are  subject  to  be  diapoaed 
of  by  the  United  SUtes,  or  to  be  *etltei 
upon  and  oompied  tinder  tho  pre-emptbM 
and  homeetead  Ioim  0/  the  United  State*," 
— were  cited  with  approval  in  the  very  rw 
cent  caae  of  Oabom  v.  Froyaeth,  216  U.  S. 
S7I,  BT8,  S4  L.  ed.  BIB,  623,  30  Sup.  Cfc 
Rep.  420  and  were  really  (Ae  baaia  of  the 
deeition  in  that  con- 
But  the  defendanta  inaiat  that  aa  Jonea'a 
occupancy  of  an  application  for  the  land 
were  made  while  there  waa  pending  in  the  _ 
Land  ORee  an  nnapprorad  liat  of  aeleetlona  e 
■□f  lends  (including  the  land  In  queation),* 
which  the  railroad  company  desired  to  ap- 
propriate in  order  to  aupply  deflcteneiea  In 
ita  primary  limita,  the  subsequent  approval 
by  the  Secretary  of  the  company's  lis^^ 
although  auch  approval  did  not  in  fact  oc- 
cur until  1005 — overrode  and  annulled  any 
right  previoualy  acquired  by  the  homestead- 
er Jonea,  although  be  applied,  paid  for, 
and  got  bis  certificate  of  purchase  mor* 
than  lim  geart  prior  to  the  actual  approv- 
al by  the  Secretary  of  the  Interior  of  tlie 
original  or  rearranged  selection  of  tlieae 
lands.  We  do  not  concur  in  thia  view. 
Thia  view  cannot  be  suatalned  without  en- 
tirely disregarding  tbe  doctrines  announced 
upon  full  eonaideratiou  in  many  other  caaea, 
prior  to  the  Sjoll  Case. 

Aa  counsel  have  made  an  earnest  and  ex- 
tended argument  in  aupport  of  the  eon- 
trary  view,  it  may  be  well  to  recall  a  few 
leading  esse*  on  the  subject,  and  aee  Juat 
what  has  been  adjudged. 

In  Ryan  t.  Central  P.  R.  Co.  M  D.  a 
382,  29  L.  ed.  306,  the  court  construed  tbe 
2d  section  of  the  act  of  July  2Sth,  1868 
(14  StaL  at  L.  236,  chap.  242),  granting  to 
a  company,  for  the  purpose  of  aiding  In 
the  construction  of  a  railroad  and  telegraph 
line,  alternate  odd  aectiona  of  public  land, 
for  10  milea  on  each  aide,  aubjeet,  however, 
to  the  eonditiona  that  the  railroad  company 
might,  tmder  the  direction  of  the  Bocrti. 
lory,  acleet  alternate  odd  aectiona,  withl* 
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U  mtlM  OB  «mIi  >idi^  nMkTMt  thi  pbM  |  UmtJ/Imtfon  (y  any  yrfnotplM  of  lew  •r  ^ 
limits,  to  ntpply  dea«i«neiM  in  lutdi  'ntZM  «/  wawrwMwt,  Vstf har  loMMty  mot  7 
found  to  bkT«  been  granted  lold,  reMTved, 
occupied  by  homeatekd  wttlers,  pre-empted 
or  otherwise  diipoMd  of.  As  to  lands  In  the 
place  limits,  the  court  eaid  that  the  right 
of  tba  eompftny  to  the  odd  aeotiona  became 
fixed  and  absolute  when  the  road  waa  lo- 
cated and  tlie  maps  of  auch  location  were 
filed.  But,  said  the  court,  spealclng  by  Mr. 
Justice  Swajne,  "with  respect  to  the  'lion 
landa,' as  they  are  called,  the  right  waaonlj 

S  a  float,  and  attached  to  no  speciQe  tracts 

■  WMltl  tAa  sefoction  teat  aetuallj/*  mad*  in 
the  manner  prescribed."  In  that  ease  the 
selection  made  by  the  company  was  ap- 
proved by  local  land  officers  and  confirmed 
by  the  Secretary  of  the  Interior,  wften  tflwe 
was  no  claim  upon  it.  The  court  further 
aaid,  in  refercnee  to  the  land  actually  se- 
lected under  the  direction  of  the  Secretary, 
that  "the  railroad  company  had  not  and 
oould  not  have  any  claim  to  it  until 
tpoBialli/  (elected,  as  it  was  for  that  pur- 
pose. It  waa  taken  to  help  aatiafy  the 
pant  to  the  extent  that  the  odd  sections 
originally  given  failed  to  meet  its  require- 
ments. When  so  selected  there  was  ni 
Hezlean  or  otAer  claim  impgnding  over  it." 
In  the  aame  caae,  referring  to  the  defieleney 
alleged  to  exist  in  the  place  limita,  the  eoort 
•aid:  "It  was  within  the  secondary  or  in- 
demnity territory  wtiere  that  dafleieney  waa 
to  be  supplied.  The  railroad  company  had 
■ot  and  eonid  not  have  any  claim  to  it  un- 
til ipecially  selected,  as  it  was  for  that  pur- 
pose." This  language  was  quoted  with  ap- 
proral  In  Osbom  t.  Froyseth,  Z16  U.  S. 
STS,  H  L.  ed.  024,  80  Sup.  Ct.  Rep.  420. 
So,  in  the  present  case,  whm  Jones  entered 
and  purchased  there  was  no  elaim  upon 
theso  land*  that  gave  the  railroad  company 
any  right  or  intere*t  whatever  in  them 
which  eould  be  asserted  in  opposition  to 
the  entryman,  whose  rights  had  attached  Be- 
fore any  appronal  of  the  seleetlons. 

A  similar  question  under  another  land 
grant  art  arose  in  Kansas  P.  R.  Co.  t.  At- 
chison, T.  ft  S.  F.  R.  Co.  118  U.  S.  414, 
U  L.  ed.  794,  E  Sup.  Ct.  Rep.  ZOS.  The 
elaim  in  that  case  was  under  an  act  of 
Congress  ol  1662  {12  SUt.  at  L.  4S9,  ehap. 
120),  which  made  a  grant  of  lands  desig- 
nated by  odd  numbers  on  each  side  of  the 
railroad,  "which  were  not  sold,  reserved, 
or  otherwise  disposed  of  by  the  United 
States,  and  to  wbieb  a  pre-emption  or  bome- 
■tead  claim  had  not  attached  at  the  time 
tbe  line  was  definitely  fixed."  This  court, 
•peaking  by  Mr.  Justice  Field,  said:  -A 
light  to  select  them  [lands]  within  aartaln 
Hmita,  in  caae  o!  deficiency  within  the  10- 
tnile  limit,  was  alone  conferred,  ttot  a  right 
to    tmg   spooi/So    land   or    lands    capable   of 


quantity  ia  given,  front  loMoh  «uoh  lOwIa 
oould  ie  otcertoMwdL" 

In  Kansas  F,  R.  Co.  t.  Dunmoyer,  118  U. 
S.  62S,  639,  MI,  644,  28  L.  ed.  1122,  112S, 
1127,  5  Sup.  Ct.  Rep.  660,  which  involved 
right*  under  the  act  of  July  2d,  11164,  grant- 
ing lands  to  a  railroad  company  (IS  btat. 
at  L.  366,  chap.  217),  the  conrt,  apeaking 
by  Mr.  Justice  Miller,  aaid;  "The  reason- 
able purpose  of  the  government  undoubtedly 
is  that  which  it  espresaed;  namely,  wbil* 
we  are  giving  liberally  to  the  raiboad  eom- 
pany,  we  do  not  give  any  lands  we  haw 
already  sold,  or  U>  uMoA,  ocvordln;  to  omt 
laiM,  we  have  permitted  a  pr»-enipt(0«  or 
Aonifstead  right  to  attaoK  No  right  to 
tueh  land  passes  by  tbia  granL  No  In- 
terest in  the  railroad  company  attache*  to 
thi*  land  or  is  to  («  founded  on  fAlt  ttat- 
vie."  Tills  case  waa  followed  In  Eastings 
4  D.  R.  Co.  V.  Whitney,  132  U.  B.  367,  866, 
33  L.  ed.  363,  367,  10  Sop.  Ct  Rep.  112; 
Whitney  r.  Taylor,  168  U.  B.  86,  S2,  03, 
30  L.  ed.  006,  608,  B09,  15  Sup.  Ct.  Rep. 
706,  and  Northern  P.  R.  Co.  v.  Bandera, 
166  U.  S.  620,  41  L.  ed.  1139,  17  Sup.  Ct. 
Rep.  671. 

In  WIscondn  C  R.  Co.  v.  Price  County, 
133  U.  B.  490,  eie,  S3  L.  ed.  097,  694,  10 
Sup.  Ct.  Rep.  341,  the  court  speaking  bf 
Jnetica  Field,  in  determining  the  effect  of 
the  mere  filing  of  the  list  of  selections, 
said:  "VntU  tAe  seleotiona  loere  sppraoed, 
there  were  no  aelaottone  j»  /a«t,  only  pr*. 
liminary  proceeding!  taken  for  that  pnr- 
poBC;  and  the  tnd«ni«ity  land*  remained 
unaffeettd  fa  their  title.  Unfil  then  ths 
lands  which  might  be  taken  a* 
were  inoapable  of  identification, 
posed  seleotioN*  remained  the  property  of 
the  United  State*.  The  government  was, 
indeed,  under  a  promise  to  give  the  com- 
pany indemni-ty  lands  In  lieu  of  what  might 
be  lost  by  the  causes  mentioned.  But  such 
promise  paaaed  no  title,  and,  until  it  too* 
omouted,  oreoted  no  leyal  intereet  wMeh 
ODuId  be  enforoed  in  the  court*." 

"The  mere  ^lin;  of  Itet*  of  seleetlons 
after  the  acceptance  of  the  map  of  definite 
location  of  the  railroad  line  between  Du- 
luth  and  Ashland  gave  the  compnny  no  tuok 
title  at  eould  ie  enforced  By  the  court*  in 
a  «ult  beliMen  prioate  partiea.  It  Is  true, 
the  government  waa  under  a  promise  to  rt 
give  the  railroad  company  landa*in  the  In-  7 
damnity  limits  to  supply  loasea  In  place 
Itmlta.  But,  a*  adjudged  In  the  above 
oasee,  that  promite  patted  ho  titU."  Hum. 
bird  V.  Avery,  100  U.  B.  480,  «07,  4*  L.  ed. 
286,  208,  Eff  Sup.  Ct.  Rep.  122,  In  whieh  it 
was  said  that  "no  title  to  indemnl^  lands 
ta  vested  until  a  ssleetlon  be  made  Ij  tfhlek 
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Uwj  Kr«  daflolUIr  MMTtolned  uiil  tbe  ■elec- 
tion made  approved  b;  the  Bec9«taT7  of  the 
Interior.  Thii  principle  U  flrml;  Mfatb- 
U«hed,''~-«iting  WlBconain  C.  R.  Co.  T. 
Price  CoQnty,  and  other  etues. 

In  United  States  t.  Mitsonri  K.  A  T.  R. 
Co.  141  U.  8.  3Se,  374,  37S,  30  I.  «d.  TOe, 
771,  12  Sup.  Ct.  Sep.  13,  whleh  eiae  related 
to  «  railroad  land  grant,  it  wu  obterred 
that  certain  eeen  numbered  Mcticni  witbin 
the  indemnity  limita  of  the  particular  rail- 
road eoneerned  could,  under  the  statute 
there  In  queitlon,  have  been  legally  selected 
M  indemnity  lands  if  no  riglits  had  at- 
tached to  them  before  tbeir  selection,  with 
the  approval  of  th«  Beeretary  of  th9  In- 
terior. The  court  then  proceedi:  "We 
lay,  prior  to  auch  eeleetion  and  approval, 
because  aa  to  lands  which  may  legally  be 
taken  for  purposes  of  indemnity,  the  prin- 
eiple  ia  flrmly  establiihed  that  title  to 
them  does  not  vest  in  the  railroad  company, 
for  the  beneflt  of  which  they  are  contin- 
gently granted,  but,  in  the  fullest  legal 
sense,  remains  in  the  United  Btatea,  unttt 
they  are  actwilly  selected  and  sol  apart, 
under  ttt4  direction  of  ttie  Seoretary  of  (Ae 
Interior,  ipedfioaUy  for  indemniij/  par- 
poaet," — citing,  among  other  eases,  Sioux 
City  *  St  P.  R.  Co.  T.  Chicago  M.  *  St 
P.  R.  Co.  117  U.  B.  406,  409,  SB  L.  ed.  928, 
929,  a  Sup.  Ct  Rep.  7B0,  in  which  the  court, 
speaking  by  Mr.  Justice  Miiler,  said;  "No 
title  to  indemni^  lands  was  vested  until 
t,  selection  was  made  by  which  they  were 
pointed  out  and  ascertained,  and  the  selec- 
tion tnaife  approved  by  the  Eeoretary  of 
the  Interior." 

In  New  Orleans  P.  R.  Co.  t.  Parker,  143 
U.  8.  42,  67,  36  L.  ed.  66,  70,  12  Sup.  Ct 
Rep.  364,  the  language  of  the  court  was: 
"As  to  lands  within  the  indemnity  limits, 
it  has  always  been  held  that  no  title  ia 
acquired  until  the  speciflc  parcels  have  been 
■elected  by  the  grantee,  and  approved  by 
tha     Secretary     of     the     Interior,'' 


T  *K  full  diseuasion  of  the  rlghU  of  par- 
ties in  respect  of  landa  In  indemnity  limits 
will  be  found  in  Hewitt  t.  Sehultz,  180  U. 
8.  13S,  45  L.  ed.  4S3,  21  Sup.  Ct.  Rep.  309, 
whicli  was  determined  after  great  deliberS' 
tion  in  1901.  In  that  case  the  question 
aroae  whether  it  waa  competent  for  the 
Secretary  of  the  Interior,  after  receiving 
from  a  railroad  company  its  map  of  the 
definite  location,  to  at  once  withhold  or 
withdraw  from  sale  or  enti;  the  odd-num- 
bered  sections  within  the  indemnity  limits, 
to  which  the  company,  with  the  assent  of 
the  Secretary,  might  be  permitted  to  re- 
sort in  order  to  supply  deficiencies  in  pit 
limits.  Referring  to  the  opiniona  of  Secre- 
taries Lamar,  Vilas,  and  Smith,  and  ap- 


prorlng  thdr  views,  Ute  eonrt  held  meb 
withdrawal  to  be  unantboriied,  indeed,  far' 
hidden,  by  the  statute  in  respect  to  lands 
witbin  th»  iindmrnity  limits,  left  open  by 
OonsfTtu  for  AoniMtsadera  or  pre-em^ 
tioners  while  the  titl«  reinained  in  the 
United  Btatee.  The  opinions  of  those  Seer^ 
tariea  proceeded  upon  the  ground  taken  in 
previous  deoisions  of  this  court  that  a  right 
to  select  landa  within  indemnity  limita 
I  alone  conferred,  not  a  right  to  any 
speciflc  land  or  lands  capable  of  identifle^ 
tlon  by  any  principle  of  law  or  rules  ol 
measurement;"  but  that  until  selection  was 
made,  "the  right  of  selection  became  m 
barren  right;  for,  until  •election  was  made, 
the  title  remained  in  the  govemfnent  sub- 
ject to  its  disposal  at  its  pleasure."  In 
the  opinion  of  Secretary  Vilas,  approved 
by  this  court  In  the  Hewitt  Csae,  it  was 
said;  "It  [the  act  of  Congress]  gave  to 
any  person  entitled  under  the  pre-emption 
or  homestead  laws  to  take  any  such  lands 
the  absolute  right  to  ecqvire  any  proper 
quantity  thereof,  in  accordance  theremithf 
and  IM*  right  an  em^utive  officer  could  not 
deprive   the  tettler  of." 

In  Oregon  A  C.  R.  Co.  v.  United  States, 
189  U.  S.   103,  47  L.  ed.   726,  25   Sup.  Ct, 
Rep.    BIB,    the    court    said:      "Having   r* 
gard  to  the  adjudged  cases,  it  is  to  be  taken 
aa    eetabliabed   that,   unless    otherwise    ex- 
pressly declared  by  Congress,  no  right  of  „ 
the  railroad  eompany  attaehetorean  attach^ 
to   specific   landa   within    indemnity* limits* 
unlil   there  it  a  leleetion  under  the  direo- 
tion,   or   with   tAe  approval,  □/   the   Secre- 
tary." 

Many  other  cases  to  the  same  effect  might 
be  cited. 

It  is,  however,  contended  that  the  ap* 
proval  by  the  Secretary  of  the  Interior  of 
the  selection  of  these  lands  to  supply  deS- 
ciencies  in  place  limits  had  relation  back 
to  the  dale  when  the  railroad  filed  its  origi- 
nal list  of  aelectiona,  and  had  the  efTect  t» 
override  any  rigtits  acquired  by  tlie  home- 
steader after  that  list  wns  flleii,  ond  before 
tuch  approval.  This  view,  if  sustained, 
would  practically  destroy  the  rights  given 
to  homesteaders  and  pre-emptioners  by  the 
acta  of  Congress,  as  uniformly  interpreted 
by  this  court  Even  after  the  filing  of  a 
list  of  selection  of  lands  by  the  beneficiary 
under  the  act  of  Congress,  Jones  was  en- 
titled, of  right, — prior  to  the  actual  e^ 
proval  by  the  Secretary  of  the  proposed 
selections, — to  apply  for  the  lands  In  dis- 
pute, pay  for  them,  get  a  certificate  of  his 
purchase,  and  in  that  way  acquire  tliem. 
That  right  attached  to  the  lands  vrhtn  he 
entered  upon  and  applied  for  lAem  under 
the  homettead  lawt,  and  he  could  not  be 
arbitrarily  prevented  from  paying  the  go^ 
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■mmeiit  prioa,  ud  obtaining  m.  oartlflcate 
of  purchaae  uid  perfecting  his  claim  under 
thota  laws. 

Now,  if  it  It  be  true,  and  •)!  tlio  cum 
M  hold,  that,  afttr  the  filing  of  a  Urt  of 
aalectiona  by  the  railroad  sompanf  of  landi 
within  indemnity  liralta,  auch  landi  nerer- 
tbelesa  remalQed  fullj  open  to  entry,  oe- 
enpanej,  and  purchaae  bj  horaeatcadera ;  If, 
aa  held  in  Hewitt  t.  Sehultz,  above  cited, 
the  Secretary  of  the  Interior  himself  could 
not,  immediately  upon  the  filing  of  a  lilt 
by  the  railroad  compaajr  of  selectiona  ot 
indcDinity  landa,  withdraw  such  landa  from 
entry  or  gale,  and  thus  prerent  their  being 
entered,  occupied,  and  purchased  by  home- 
steaders, prior  to  the  Secretary's  actual  ap- 
prot>itt  of  such  lelectionB;  and  if  the  mere 
filing  of  the  list  did  not,  tn  itself.  In  ad- 
vance of  any  approval  by  the  Secretary, 
^  give  the  land-grant  beneficiary  any  right 
^  or  elalm  whatever,  legal  or  equitable,  in  or 
■  to  anj  particular  lands  apeciSed  in  the  list, 
— then  there  is  no  basis  whatever  for  the 
oontention  that  the  Secretary's  approval  ol 
the  selection  of  indemnity  landa,  after  the 
homesteader's  claim  altaohed  to  them,  can 
be  referred  back  to  the  day  on  which  the 
railroad  company  filed  its  list  of  lands 
within  indemnity  limits,  sought  to  be  taken 
by  it, — an  act  on  hii  part  which,  all  (fte 
coses  agree,  did  not  g^ve  it  any  enforceable 
intereit  tn  particular  lands.  That  would 
be  using  the  doctrine  of  relation,  which  is 
a  mere  Action  of  law,  to  defeat  the  mani- 
fest will  of  Congress.  To  state  the  proposi- 
tion in  another  way:  It  the  lands  embraced 
by  the  company's  list  of  selections  were, 
under  the  statute,  fully  open,  after  the 
filing  of  that  list,  to  entry,  ooeapattey,  and 
laU,  for  the  benefit  of  homaeteadert, — and 
that  cannot  be  disputed, — how  is  it  possible 
upon  any  sound  principle,  or  consistently 
with  the  policy  adopted  by  the  government 
to  encourage  settlements,  that  the  right 
thoB  given  to  the  homesteader  could  be  an- 
nulled by  any  action  of  the  Secretary  oc- 
curring after  that  right  accrued  and  fie- 
earns  attached  to  the  landa  in  behalf  of 
the  homestcaderl  A  preference  cannot  be 
given  in  this  way  to  the  railroad  company 
over  the  homesteader  if  regard  be  had  to 
the  purpose  of  Congress  to  keep  the  un- 
appropriated public  domain  effectively, 
fnlly,  and  completely  open  to  settlers  so 
long  aa  the  legal  title  remained  In  the 
United  States,  or  until  some  right  of  the 
company  actually  atlaeJied  to  the  lands 
settled  upon.  A  different  view  cannot  be 
snstained  except  npan  the  theory  that  the 
mere  appluxifton  of  a  railroad  company  to 
take  particular  lande  to  supply  loses  in 
place  limits  had  the  effect  to  take  those 
land*  out  of  the  public  domain  and  pre- 


vent their  oeaapa»7  by  homeateaders  un- 
til it  suited  the  Land  Department — which 
mig^t  postpone  its  ruling  for  many  years 
— to  take  np  the  application  and  pass  np- 
on  It;  and  this,  notwithstanding  indemnity 
lands  were  fully  open  to  be  settled  upon 
by  homesteaders  so  long  as  ths  title  re- 
mained  In  the  United  States.  h 

*  At  a  very  early  date  In  the  administra*  7 
tion  of  the  public  lands  this  court,  speak- 
ing by  Mr,  Justice  Campbell,  In  Clementa 
V.  Warner,  £4  How.  304,  307,  16  L.  ed.  605, 
606,  said:  "The  policy  of  the  Federal 
government  In  favor  ot  settlers  upon  pub- 
lio  lands  haa  been  liberal.  It  recognizea 
their  auperior  equity  to  become  the  pur- 
chasers of  a  limited  extent  of  land  com- 
prehending their  improvementa,  over  that 
of  any  other  person.  By  the  act  of  1S41 
(0  Stat,  at  L.  45S,chap.  18),  the  pre-emp- 
tion privilege  in  favor  of  actual  settlers 
was  eitended  over  all  the  public  lands  ot 
the  United  States  that  were  fitted  for  agri- 
cultural purposes  and  prepared  for  market. 
lAter  etatutea  enlarged  the  privilege  so 
aa  to  embrace  lande  not  subject  to  sals 
or  entry,  and  clearly  evince  that  the  ae- 
tual  settler  is  the  most  favored  of  the  en- 
tire elaaa  of  purchaeera."  In  the  recent 
case  of  Ard  t.  Brandon,  156  U.  S.  53T,  G43, 
39  h.  ed.  S24,  62S,  IS  Sup.  Ct  Rep.  406, 
the  court,  speaking  by  Mr.  Justice  Brewer 

(after  referring  to  Sbeptey  v.  Cowan,  01 
U.  S.  330,  333,  23  L.  ed.  424,  427),  said 
that  "the  law  deals  tenderly  with  one  who, 
in  good  faith,  goes  upon  the  public  lands 
with  a  view  of  msking  a  home  thereon. 
//  Ike  doe*  all  that  the  statute  presoria«« 
OS  (he  condt'tton  of  acquiring  righte,  tfts 
I«io  prelects  Um  in  those  righ4i,  and  docs 
not  make  their  continued  eiistenea  depend 
alone  upon  the  question  whether  or  no  he 
takes  an  appeal  from  an  adverse  decision 
of  the  officers  charged  with  the  duty  of 
acting  upon  his  application,"  The  court, 
in  that  case,  then  referred  with  approval 
to  the  observations  above  cited  from  Clem- 
ents V.  Warner,  and  proceeded:  "There 
can  be  no  queation  as  to  the  good  faith  of 
the  defendant  He  went  upon  the  land  with 
the  view  of  making  it  bis  home.  He  haa 
occupied  It  ever  alnce.  Ha  did  all  that 
was  In  his  power  in  ths  first  instance  to 
secure  the  land  aa  his  homestead.  That  ha 
failed  was  not  hia  fault;  It  came  through 
the  wrongful  actJon  of  one  of  the  officers 
of  the  govemment,"  See  also  Northern  P. 
R.  Co.  T.  Amacker,  17S  U.  S.  567,  44  L. 
ed.  27S,  20  Sup.  Ct.  Rep.  836.  „ 

Tn  support  of  the  contrary  view  much  re-  ^ 
liance  ia  placed*upan  the  general  rule  "that  • 
where  there  are  divers  acta  concurrent  to 
make  a  eonv^ance,  estate,  or  other  thin( 
the  original  act  shall  bs  preferredi  an4  !• 
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thii  Uu  ottiar  meta  ibrJl  h4n  nlfttion." 
ITiner,  Abr.  title  'lUUtioii,''  £90)  i  or, 
u  Btatod  by  CniiM  (ff  BmI  Prop.  SIO, 
Sll),  tiuA  "all  the  Hreral  put*  and  eere- 
moniei  neceuaiy  to  complete  t,  oonFOfanee 
shall  be  talcen  togetber  &■  one  act,  and 
operate  from  the  eubetantial  part  by  re- 
lation." This  rule  may  well  apply  where 
tile  inquiry  relatea  to  rights  aaeerted  In 
lands  expressly  granted  in  the  plaoe  limits 
of  a  road;  for  such  grants  are  in  priBienti. 
80,  perhaps.  It  might  be  applied  where  the 
eontest,  noder  a  railroad  grant,  ii  between 
the  gowmmeat  and  ita  grantee,  who  was 
anthoriied  to  make  selections  of  lands  with- 
in indemnity  limits  to  sopply  loses  in 
place  limits  occurring  before  a  speoifled 
time.  As  in  United  States  t.  Anderson, 
IH  V.  8.  394.  300,  48  L.  ed.  103S,  1038, 
24  Sup.  Ct.  Bep.  71Q,  where  the  eourt  said: 
"But  even  though  it  be  conceded,  arguendo, 
that  the  doctrine  in  question  would  allow 
rights  to  be  acquired  by  third  parties  to 
the  Injury  of  the  applicant  after  the  making 
of  the  selections,  and  pending  approval 
thereof  by  the  government,  it  does  not  fol- 
low that  It  controls  the  controversy  here 
presented.  Thii  reeulti  because  on  this  reo- 
ord  tfu  right!  of  third  partite  ore  not  in- 
voiced, sinoe  the  controversy  conceme  only 
the  right  of  the  United  Btates  to  reloin, 
o*  againit  itt  granteet,  the  proceeds  re- 
eoTcred  by  it  as  the  result  of  a  trespass  up- 
on land  after  an  application  for  the  seleo- 
tlou  of  such  land,  and  pending  action  there- 
on by  the  proper  officers  of  the  govemmenL 
Under  these  circumstancee  the  caee  is  one 
for  the  application  of  the  Action  of  rela- 
tion by  which,  in  the  interest  of  justice,  a 
legal  title  is  held  to  relate  hack  to  the  ini- 
tiatory step  for  the  acquisition  of  the  land." 
But  clearly  the  rule  should  not  be  applied 
In  a  land-grant  case  in  which  the  mere 
filing  by  the  railroad  benefleiary  at  the  out- 
set of  a  list  of  selections  of  indemnity  lands 
^  does  not  afTeet  the  title  of  the  United  States, 
^  and  has  not,  in  and  of  itself,  any  such  e(- 
•  flcaey  aa  to*become  the  basis  of  a  right  or 
Interest  in  the  partioular  land*  mentioned 
in  snch  list)  especially  when,  aa  here,  those 
lands,  being  within  Indemnity  limits,  re- 
main open,  according  to  all  the  authorities, 
to  entry,  occupancy,  and  even  purchase  by 
homesteaders  to  the  same  extent  they  would 
have  been  had  no  list  of  selections  ever 
beoi  filed.  In  both  a  practJeal  and  legal 
sense  the  filing  at  such  list  was  nothing 
more  than  the  eBpreetion  of  a  Retire  or  a 
requegt  that  the  Beoretary  of  tht  Interior 
permit  the  company  to  have  certain  indem- 
uitji  lande  to  tupplg  loaaee  in  the  place 
NflMte.  The  Secretary  might  unduly  delay 
kis  decision,  might  never  act  on  sudi  re- 
fiutt,   and   Vunlj,   for   an   nnreasonabla 


time,  delay  settlement  on  the  public  lands 
by  those  who  seeic  homes  on  them,  and  are 
always  dealt  tenderly  with  by  the  United 
States.  Before  suoh  request  was  aeted 
on  in  this  ease,  rights  of  the  homesteader 
intervened  and  beoame  lawfully  attaektd 
to  the  lands.  If  the  homesteader  acquired 
a  right  in  these  indemnify  lande  by  entry, 
ooeupancy,  and  purchase  under  the  home- 
stead laws,  aa  he  undoubtedly  did,  it  is 
inconceivable  that  such  right  could,  under 
any  proper  application  of  the  doctrine  of 
relation,  be  affected  or  overthrown  by  re- 
ferring to  an  antecedent  act  performed  by 
a  different  person,  but  which,  at  the  time 
it  teat  performed,  did  not  give  any  right  or 
intereit  whatever  in  the  (ends,  and  inter- 
posed no  l^al  obstacle  that  would  prevent 
homeeteadera  from  entering,  occupying,  or 
purchasing  than.  In  support  of  the  r^l- 
road  company's  position  several  cases  are 
cited,  to  some  of  which  we  will  refer. 

The  first  of  these  eases,  in  point  of  time, 
is  Campbell  T.  Doe,  13  How.  E44,  14  L. 
ed.  ISO.  But  that  case  has  no  bearing  on 
the  precise  point  under  eoniideration. 
That  was  the  ease  of  a  contest  under  an 
act  of  Congreui  giving  school  lands  to 
townships,  the  selection  to  be  made  by 
the  Secretary  of  the  Treasury,  One  Hamil- 
ton made,  aa  he  supposed,  a  selection  of 
certain  lands  under  that  act,  in  oonfor-  „ 
mity  with  regulations  prescribed  by  the  ^ 
Secretary.  But  his  (selection  wsa  made* 
while  Uie  lands  were  legally  reserved 
from  sale,  and  he  had  prior  notice  of  that 
fact.  The  land  was  eonsequently  not  then 
open  to  selection,  except  pursuant  to  the 
act  of  Congress  and  the  regulations  of 
the  Secretary.  Aft«r  alluding  to  aome 
minor  views  advanced  in  the  case,  this 
court  said;  "But  In  whatever  light  this 
may  be  viewed,  we  are  clear  that  the 
Secretary  of  the  Treaaury  had  the  power, 
under  the  act  of  Congress,  to  make  the 
selection;  and  his  decision,  declaring  the 
entry  of  Hamilton  invalid,  was,  under 
the  circumstances,  conclusive."  Beferring 
to  the  argument  that  what  was  done  1^ 
Hamilton  was  with  approval  of  the  Land 
Office,  through  whom  the  Secretary  ace- 
cuted  the  power  conferred  upon  him,  the 
court  said;  "Tet  where  the  Secretary  has 
interpoeed  and  decided  the  matter,  as  in 
the  case  under  consideration,  his  decirion 
must  be  considered  as  the  only  one  under 

The  opinion  In  Campbell  r.  Doe  closea 
with  the  suggestion  that  "under  the  cir- 
eumstaneea  no  right  became  vested  In  him 
[Hamilton]  by  reason  of  his  entry  of  the 
land,  which  could  be  regarded  or  enforeed 
by  a  court  of  sgwity."  The  eourt  did  not  ra- 
fer,  although  eonnsel  did,  to  the  rule  ahoni 
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tti  nlatloB  of  Umt  u  tntwaen  two  Mts, 
luh  of  which  U,  In  itaelt,  «ffieMtoiiB  to 
give  »om«  tubitoHtial  rigM,  and  was  per- 
formed I7  diSerent  perioiu,  at  different 
timM.  It  was  adjudged  in  that  cbb»— and 
it  waa  the  only  point  that  need  have  been 
detennined — that  the  court  oonld  not  go 
behind  the  decision  of  the  Secretary  of  the 
Treasiirv,  and  that  in  no  view  of  the  cue 
presented  could  the  relief  aslced  be  granted 
by  a  court  of  eguity;  whereas,  in  the  case 
now  before  aa  it  must  be  admitted,  in  view 
sf  the  set  of  Congresi  and  the  cases  deter- 
mining its  scope  and  effect,  that  when  Jones 
occupied  and  entered,  aa  well  aa  when  he 
purcliased  the  land  in  dispute,  It  vat  part 
of  (ft<  pttblio  domain,  subject  to  the  eon- 
S  trol  of  the  United  States,  and  open  to  home- 
"!  tttader*  and  prw-etnptioners,  nnder  th(*lawe 
of  the  United  States,  although  there  may 
have  been  at  the  time,  on  file,  a  list  of  un- 
approved eclectlons  I7  the  railroad  eam- 
pany. 

Another  case  much  relied  on  in  this  con- 
nection by  the  appellants  is  Shepley  t. 
Cowan,  SI  U.  S.  330,  837,  83  L.  ed.  424, 
426.  That  case  arose  nnder  the  act  of 
Congreas  of  September  4th,  1841,  granting 
lands  to  certain  statea,  indoding  Missouri, 
for  imrposes  of  internal  improvement,  sav- 
ing such  as  were  or  might  be  reserved  from 
•ale  by  any  act  of  Congress  or  the  proclama- 
tion of  tlie  President.  The  plain  tiffs 
el^med  title  under  a  patent  issued  to  one 
HePherson  \yy  the  state,  and  purporting 
to  be  for  lands  aeUcttd  by  tht  itate  under 
the  above  act  of  1841.  The  defendants 
elaiined  title  onder  a  patent  issued  by  the 
United  States  to  the  heirs  ot  one  Chart- 
rand,  based  00  an  allied  pre-emption  right 
aeqnlred  by  a  settlement  of  their  ancestor. 
UePherson  paid  for  the  lands  in  dispute, 
and  got  a  certificate  showing  such  fact. 
nie  aelectiona  authorized  to  be  made  were 
■abject  to  the  approval  of  the  Secretary  of 
the  Treasury.  That  officer  gave  such  ap- 
proval. This  court,  referring,  however,  to 
the  facts  and  to  certain  acts  of  Congress, 
held  that  the  state  eould  not  legally  wleet 
the  lands  in  dispute  as  part  of  those  grant- 
ed by  act  of  1841,  because  they  were 
"Ugallti  reserved  from  sale,"  consequently 
nothing  could  be  claimed  under  the  selec- 
tion ot  McPherson.  This  view  was  sufficient 
to  dispose  of  that  case.  Nevertheless,  the 
eonrt  proceeds  to  consider  another  view 
which  was  held  to  be  fatal  to  the  claim 
■ade  under  the  patent  issued  to  MePhar- 
Bon.  "If,"  the  court  said,  "the  land  out- 
ride of  the  survey  as  retraced  by  Brown  In 
1834  could  be  deemed  public  land,  open  to 
■election  by  the  state  oit  Hiesouri  from  the 
Hme  the  survey  waa  retnmed  to  the  land 
oDtce  in  St.  Louis,  it  was  equally  open  from 


that  data  to  Bcttlemcot,  and  «        _         _ 
emption  t^  aettlerai    Hie  aame  UmltaUoa 
wUoh  waa  impoaed  by  law  upon  settlement 


have  been  snrveyed,  and  thus  offered  for 
sale  or  settlement.  The  party  who  takes 
the  initiatory  step  in  such  eases,  if  fol- 
lowed up  to  patent,  is  deemod  to  have  ac- 
quired the  better  right  as  against  others 
to  the  premises.  The  patent  which  ii  after- 
wards issued  relates  back  to  the  date  of 
the  initiatory  act,  and  cuts  off  all  inter- 
vening claimants.  Thus,  the  patent  upon 
a  state  selection  taiiee  effect  a«  of  the  time 
when  the  selection  la  made  and  reported 
to  the  Land  Office;  and  the  patent  upon  a 
pre-emption  settlement  takes  effect  from  the 
time  of  the  settlement,  as  disclosed  in  the 
declaratory  statenient  or  proofs  of  the  set- 
tler to  the  register  of  the  local  land  office. 
The  action  of  the  state  and  of  the  settler 
must,  of  course.  In  some  way  be  brought 
officially  to  the  notice  of  the  officers  of  the 
government  having  in  their  custod}'  the 
records  and  other  evidences  of  title  to  the 
property  of  the  United  States  before  their 
respective  claims  to  priority  of  right  can 
be  recognized.  But  it  wna  not  intended  by 
the  8th  section  of  the  act  of  1841,  in  au- 
thorizing the  state  to  make  selectiona  of 
land,  to  interfere  with  the  operation  of  the 
other  provisions  of  that  act,  regulating 
the  system  of  settlement  and  pre-emption. 
The  two  modes  of  acquiring  title  to  land 
from  the  United  States  were  not  In  con- 
fliot  with  each  other.  Both  were  to  ftooe 
full  oparatiott,  that  one  controlling  In  a 
particular  case  under  which  the  first  ini- 
tiatory step  was  had.  .  .  .  But  whilst, 
according  to  these  deeisiona,  no  vested  right 
as  against  the  United  States  is  acquired 
until  all  the  prerequisites  for  the  acquisi- 
tion of  the  title  have  been  complied  with, 
parties  may,  as  ajrainst  tach  other,  acquire 
a  right  to  be  preferred  in  the  purchase  or 
other  acquisition  of  the  land,  when  the 
United  States  have  detennined  to  sell  or 
donate  the  property.  In  all  suck  eases,  the 
first  in  time  in  the  commencement  of  pro- 
ceedings for  the  acquisition  of  the  title, 
when  the  same  are  regularly  followed  up, 
is  deemed  to  be  the  first  in  rif^ht.  So  in  h 
this  case,  Chartrand,  tlie  ancestor,  by  his  ^ 
'previous  settlement  in  1836  upon  the  prem-  * 
ises  in  controversy,  and  residence  with  hie 
family,  and  application  to  prove  his  settle- 
ment and  enter  the  lend,  obtained  a  better 
right  to  the  premises,  under  the  law  then 
existing  than  that  acquired  by  McPherson 
by  his  subsequent  state  selection  in  1849. 
His  right,  thus  initiated,  could  not  be  pre- 
judiced by  the  refusal  of  the  local  officers 
to  receive  hie  proof*  upon  the  declaration 
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tiist  tha  land  wt»  then  rewired,  if  In 
point  of  fact  the  reBerrfLtion  had  tben 
'  eeued."  It  thus  appears  that  the  general 
role  determining  the  righta  of  parties  un- 
der two  different  acta,  performed  at  differ- 
ant  times,  nss  referred  ta  and  applied  in 
a  ease  where  eaoh  act  waa  of  euch  a  «tib- 
ttantial  character  as  in  ittelf  to  gim  a 
right,  enfoTceabte  bg  late.  In  the  case  re- 
ferred to,  the  selection  I^  the  state  was 
whollj  void,  and  could  not  be  made  the 
basis  of  any  right  acquired  in  opposition 
to  the  rights  of  the  settler,  although  it  was 
prior  to  the  act  performed  by  the  settler. 
The  "initiatory  step"  referred  to  in  Shepley 
V.  Cowan  was  necessarily  a  step  which,  in 
ittelf,  gave  some  interest  in  the  particular 
land  involved.  In  the  present  case,  the 
subsequent  act  of  the  homesteader  was  con- 
fesaedly  in  accordance  with  law,  gave  him 
a  subBtantial  interest  in  the  land,  and  was 
not  defeated  by  reason  of  the  prior  act  of 
the  railroad  company  in  merely  Qling  its 
list  of  selections.  We  say  this  for  the  rea- 
son that  such  filing,  according  to  the  ad- 
judged cases,  oould  not  (a  mad«  the  tiati* 
of  any  right  or  intereit  in  thett  particular 
lands.  Within  the  true  meaning  of  the 
rule  Bs  to  the  relation  of  Ume  between  two 
acts  of  a  substantial  character,  performed 
at  difTerent  times,  the  initiatory  step  was 
that  taken  by  Jones  when  ha  entered  and 
purchased;  for  there  was  no  previous  step 
which  had.  In  or  of  itself,  any  efficacy  what- 
ever to  confer  a  right  in  the  lands  or  pre- 
vent him  from  acquiring  them. 

Substantially  the  same  comments  may  be 
made  about  the  case  of  McCreery  v.  Hsskell, 
M  11»  U.  S.  327,  330,  30  L.  ed.  408,  409,  7 
■  Sup.  Ct.  Rep.  17S,  which'is  also  much  re- 
lied on  by  the  appellants.  The  dispute  in 
that  esse  wax  about  certain  public  lands 
which,  from  the  date  of  the  grants,  were 
tguallg  open  to  selection  by  the  state  and 
bj  homesteaders  and  pre-emptionera  under 
an  act  of  Congress  relating  to  land  titles 
in  California,  By  its  selection  the  state 
could  acquire  by  the  act  of  Congress  a 
right  or  interest  in  the  lands;  by  settle- 
ment, the  pre-emptioner  could  also  acquire 
a  right  in  them.  That  being  the  case,  this 
eaurt  said:  "The  land  lying  outside  of  this 
survey  thus  becntue,  in  the  language  of  the 
act,  'subject  to  the  genersl  land  laws  of  the 
United  States.'  It  was  open  to  settlement 
with  other  public  lands,  and  consequent 
pre-emption  by  settlers,  and  to  selection  by 
the  state  in  lieu  of  the  school  sections  with- 
in the  con  firmed  Mexican  grant.  .  .  . 
Am  between  the  settler  and  the  state,  the 
party  which  fist  commenced  tbe  proceed- 
ings required  to  obtain  the  title,  if  followed 
Up  to  the  final  act  of  the  government  tat 


its  transfer,  is  considered  as  being  entitled 
to  the  property.  In  such  eases,  the  nil* 
prevails  that  the  flnt  in  tinia  is  tbe  first  in 
right." 

In  the  present  ease  tbe  railroad  company, 
as  we  have  seen,  acquired  no  interest  what- 
ever by  merely  requesting  that  it  have  ear- 
tain  indemnity  lands  to  supply  losses  in 
place  limits;  whereas,  in  the  California  cas^ 
tbe  prior  act  to  which  the  subsequent  act 
was  referred — the  selection  by  the  state — 
would  bsve  given  to  the  state  a  substantial 
interest  in  the  lands,  provided  the  Isnda 
had  been  open  to  selection  by  it  at  all.  Pro- 
ceeding on  the  basis  that  the  selection  waa 
valid,  the  state  court  held  that  such  setee- 
tion  was  a  prior,  substantial,  effective  act 
to  which  the  subsequent  act  may  be  referred 
under  tha  rule  stated  in  former  cases  aa  to 
relation  of  time. 

Further  citation  of  authorities  would 
seem  to  be  unnecessary.  In  our  opinion,  the 
filing  by  the  railroad  company  of  a  list  of 
lands  within  indemnity  limits,  which  it  de-  ^ 
sired  to  obtain  in  order  to  supply  defl*  R 
cimclee  in  place'limita,  gave  the  company* 
no  interest  in  any  particular  lands,  and 
Jones  had  the  right,  under  tbe  homestead 
laws  of  the  United  SUtes,  after  that  list 
was  OD  file,  and  before  it  was  approved  iy 
the  Seeretary,  to  ent«r  upon  and  occupy 
the  indemnity  lands  so  specified,  with  the 
intention  to  acquire  them  under  the  laws 
of  the  United  States;  and  by  such  entry 
and  occupancy,  with  such  intention,  ac- 
quire a  substantial  interest  or  ri^t  in 
them  which  could  not  be  aSected  or  Impaired 
by  the  subsequent  approval  of  such  list  by 
the  Secretary  of  the  Interior;  that  the 
mere  filing  of  the  list  did  not  and  could 
not,  in  itself,  be  made  the  basis  for  any 
claim  that  would  be  inconsistent  with 
Jones's  l^^l  righta  as  resulting  from  his 
entry  and  occupancy  with  the  intention 
stated;  consequently,  the  appellee,  claiming 
under  Jonas,  bad  the  bettor  right  To 
make  the  approval  by  the  Secretary  of  the 
Interior  relate  back  to  a  date  when  the 
railroad  company  confessedly  did  not  hava 
and  could  not  have  acquired  any,  even  an 
inchoate,  interest  in  these  lands,  and  thus 
cut  ofF  and  destroy  the  intervening  rights 
acquired  by  the  homesteader  befors  the  Sec- 
retary's approval,  would  be  to  make  a  new 
and  dangerous  application  of  the  doctrine 
of  relation  discussed  at  the  bar.  A  sub- 
sequent act  cannot  properly  be  used  to  give 
legal  effect  to  a  prior  act,  as  of  a  time  when 
such  prior  act  was  performed,  if  the  prior 
act  bad  no  eflica^  whatever  to  eonfer  an 
interest  in  the  lands  to  which  the  two  acta 
relsted.  No  adjudged  ease  really  holds  to 
the  contrary.  Theae  views  do  no  injury 
to  the  railroad  eompany,  for  if  the  home- 
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■tMdar  !■  adjndgad  to  b^w  tha  bettor  rights 
the  company  eui,  iinder  the  direction  cd 
the  Secretary,  |o  into  the  whole  body  of 
indemnify  luida  utd  piok  out  other  landi 
to  cupply  any  Ioh  in  place  limits;  whereaa, 
U  the  homesteader  loses  the  land  he  has 
•ettled  upon  and  occupied,  he  will  lose  the 
beneBt  of  his  IiuprDvement<,  and  must  aban- 
don ths  place  he  had  flxed  upon  as  bis 

K      One  other  matter  abould  be  referred  to. 

•  AeroBs  the*  certificate  of  purchase  issued 
to  Jones  these  words  were  written:  "Tbii 
receipt  is  isaued  under  the  order  of  the  Sec- 
retary of  the  Interior,  dated  Febnury  SSth, 
1898,  subject  to  any  claim  the  Northern 
Pacific  Railroad  Company  may  have  to  the 
lands  herein  dsscribed."  Of  course,  the 
Becretary  had  no  authority  to  do  this,  and 
his  aet  had  no  legal  eOicacy.  If  the  rail- 
road company  had  rights  superior  to  those 
aequired  by  Jones,  those  rights  could  have 
been  protected  despite  the  certificate  is- 
sued to  Jones.  U  it  had  none,  then  the  in- 
dorsement aoroHS  the  face  of  the  certifl- 
oata  is  to  be  regarded  simply  as  a  vrarning 
to  Jones  that  be  might  have  in  the  future 
a  contest  with  the  railroad  company.  The 
indorsement  that  Jones's  purchase  was  sub- 
ject to  any  claim  the  company  "may  have" 
neither  added  nor  took  away  rights  that 
belonged  at  the  time  to  either  the  com- 
pany or  to  Jones. 

In  our  opinion  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  should  be  affirmed. 


This  case  is  governed  by  the  decision  In 
Wtjerhaeuser  v.  Hoyt,  ante,  900, 


Argned  April  27,  28,  1010.  Ordered  for  re- 
argument  December  IB,  ISIO.  Reargued 
January  19,  20,  1011.  Decided  February 
SO,   1011. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Clr- 
•ait  to  review  a  decree  which  afflrmed  a  de- 
•rea  of  the  Circuit  Court  for  the  District 
ef  Hinneaota,  dismissing  a  bill  in  a  suit 
to  charge  as  trustees  persona  claiming  title 
■ader  a  patent  issued  under  a  railroad  land 
grant.     Affirmed. 

See  nma  ease  below,  88  a  C.  A.  il2, 
101  Fed.  338. 
The  fasts  are  stated  in  tbe  opinion. 
SI  a  C— 21. 


Mesars.  M.  H.  StanfoFd  and  Harbart  H. 
Hoyt  for  appellant. 

Messrs.  Charloa  W.  Buiin,  Frank  B. 
Kallogs,  and  Stiles  W.  Burr  for  appellees.  ^ 

*  Mr.  Chief  Justice  Whlt«  delivered  the  ? 
opinion  of  the   eourt: 

This  case  and  ths  Hoyt  Case,  Jnst  decided 
[219  U.  S.  380.  55  L.  ed.  — ,  31  Sup.  Ct. 
Rep.  300],  are  of  the  same  seneral  charao 
ter,  and  ware  consolidated  and  tried  below 
na  case.  In  this  caeey  however,  the  ap- 
plication of  Campbell  to  purchase  the  tract 
by  him  claimed  was  rejected  by  ths  Land 
Department,  and  Campbell  was  not  permit- 
ted to  enter  the  land.  The  land  furnish- 
ing the  selection  basis  also  lay  further 
west  in  Uinnesota  than  the  lost  tract  in 
the  Hoyt  Case.  The  court  of  appeals  held 
that  Campbell  aequired  no  equitable  inter- 
est in  the  land  by  his  application  and  the 
denial  thereof,  and  consequently  he  could 
not  maintain  a  bill  in  equity  to  charge 
the  title  under  the  patent  issued  to  the 
railroad  company  upon  a  selection  of  a  tract 
as  lieu  land,  and  afflrmed  the  decree  of  the 
circuit  court,  dismissing  the  bill.  As,  in 
any  event,  ths  decision  rendered  in  the  Mayt 
Case  is  deaieive  of  this,  ws  bold  that  the 
bill  was  rightly  dismissed,  and  the  decree  of 
the  Circuit  Court  of  Appeals  is  therefore 
affirmed. 

Mr.  Justice  Harlan  and  Mr.  Jnatlea 
Day  dissent  for  the  reasons  set  forth  in 
the  dissenting  opinion  in  case  of  Weyer- 
haeusw  ▼.  Hoyt,  No.  24, 


(tu  U.  B.  tit.) 
NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Plff.  in  Err, 

FRED  WASS  and  Pauline  Wass,  His  Wife. 


Argued  April  27,  ES,  1910.  Ordered  for  re- 
argument  December  10,  1S10.  Reargued 
January  10,  20,  1011.  Decided  Febniarr 
20,  lOlL 


IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  afflrmed  a  jud^ 
ment  of  the  District  Court  of  Todd  Counfy, 
in  that  state,  in  favor  of  defendants  in  aa 
action  in  ejectment  Reversed  and  t» 
manded  for  further  proeeedlnga. 
See  same  caae  below,  lOS  Minn.  B2fi,  117 
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N.  W.  1I2S;  on  forocr  appeal.  104  Minn. 
«],  118  N.  W.  987. 

Th«  facta  an  aUted  fn  the  opinion. 

Mr.  CbmrltM  W.  Bnnn  tor  pUintiff  In 


Mr.  Chief  Jnattee  Whlt«  dellTered  the 
opinion  of  tbe  court: 

In  brief,  the  feeta  of  this  cue  are  u  fol- 
Iowa:  While  »  filed  selection  bj  the  Bt 
Faal  &  Northern  PaciQc  Railwaj  Compan; 
,.  of  Und  within  the  indemnity  limits  of  a 
H  railroad  grant  waa  awaiting  the  action  of 
■  the  Becretar;  of*the  Interior,  Fred  Waaa, 
in  April,  ISBfl,  entered  upon  the  land  with 
the  intention  of  making  it  a  homestead, 
and  continued  in  posseuion,  making  tm- 
provements,  etc  In  December  following, 
Waw  presented  to  the  land  office  an  applica- 
tion to  ent«r  the  tract  under  the  homestead 
lawa.  The  register  and  receirer  filed  hie 
application,  but  on  the  same  day  reject- 
ed it,  and  refused  to  receive  the  fees  ten- 
dered, basing  such  refusal  and  rejection 
upon  the  ground  that  the  lands  filed  for 
were  embraced  in  the  then  pending  selec- 
tion. On  appeal,  the  action  of  the  local 
land  office  was  affirmed  by  the  Commis- 
sioner of  the  Qeneral  Land  Office  and  by 
the  Secretary  of  the  Interior,  respectively. 
The  selection  was  subsequently  approved 
and  •  patent  tor  the  lands  was  issued  by 
the  governor  of  Minnesota,  all  rights  nn. 
der  wliich  became  rested  in  the  Northern 
Pacific  Railway  Company,  the  plaintiff  in 
error.  That  company  then  commenced  thia 
action  against  Waaa  and  his  wife  in 
court  of  the  Btat«  of  Minnesota  to  recoi 
possession  of  the  land  and  damages  for 
the  detention.  lo  the  answer,  among  other 
things,  aKrmative  relief  was  prayed  against 
the  railway  company  tor  the  conveyance  of 
the  legal  title  to  Wass.  A  demurrer  to 
the  answer  was  overruled  upon  the  author. 
ity  of  the  decision  in  Sjoli  v.  Dreschet,  IBS 
U.  S.  G64,  60  L.  ed.  311,  2S  Sup.  Ct.  Rep. 
IH,  and  a  decree  was  entered  in  tavor 
of  WasB,  granting  the  relief  prayed  by 
him.  This  decree  was  affirmed  by  the 
supreme  court  of  Minnesota  upon  the  au- 
thority ot  the  Sjoli  Case  as  well  as  the  de- 
cision of  the  circuit  eourt  of  appeals  in 
Hoyt  V.  Weyerhaeuser,  BS  0.  C,  A.  404, 
Ifll  Fed.  824.  The  opinion  Just  announced, 
reviewing  the  action  of  the  circuit  court 
of  appeals  in  the  Hoyt  Case,  and  re^ 
Ing  the  decree  entered  in  that  cose, 
olusively  establiehea  that  error  was  i 
mitted  by  the  court  below,  and  therefore 
requirea  a  reversaL  The  judgment  of  the 
Bupreme  Court  of  Minnesota  is  therefore 
reversed,  and  the  ease  is  remanded  to  that 


court  tor   farther   proceedings   not  Incon* 
sistent  with   this  opinion.  _ 

*  Mr.   JustlM   Hnrlnn,   with   whom  eon-  ■ 
enrred  Mr.  Jnaties  Da^t  dissenting: 

This  action  was  Instituted  in  ths  distriel 
aonrt  ot  Todd  oonnty,  Minnesota,  by  tba 
Northern  Padfie  Railway  Company,  a  Vn*- 
eonain  corporation,  to  recover  the  posMft- 
sion  and  damage*  for  the  detention  of  tha 
southeast  quarter  of  section  13,  township 
120,  north  of  range  32  west,  situated  fn  tha 

The  answer  of  the  defendant  Wass  states 
certain  facts  both  by  way  of  defense  and 
e>  the  basis  for  an  affirmative  decree 
against  the  railway  company,  declaring  that 
the  legal  title  to  the  land  ts  held  in  trust 
for  his  use  and  benefit,  and  should  be  con- 
veyed to  him.  The  company  demurred  to 
the  answer  as  not  stating  facts  suflteient 
to  constitute  either  a  defense  or  a  counter- 
claim.  The  demurrer  was  overruled,  and 
the  ease  was  determined  on  the  tacts  stat- 
ed in  the  answer,  as  well  as  on  those  set 
forth  in  a  special  finding.  By  the  decree 
It  was  adjudged  that  the  legal  title  was 
held  in  trust  tor  the  defendant,  and  ths 
plaintiff  was  ordered  to  convey  the  title 
to  him  by  sufficient  deed.  On  the  author 
ity  of  Sjoli  V.  Dreschel,  ISO  U.  B.  604,  60 
L.  ed.  313,  2S  Sup.  Ct.  Rep.  1B4,  ud  Hoyt 
T.  Weyerhaeuser,  88  C.  C.  A.  404,  101  Fed. 
324,  tha  supreme  court  ot  Minnesota  af- 
Qrmed  the  decree.    The  case  is  here  tor  re- 

Upon  the  record  before  us  tiM  following 
facts   must   be   taken   as   beyond   question: 

1.  The  lands  in  question  were  surveyed 
public  lands  of  the  United  States  within 
the  20  miles  indemnity  limits  ot  what  are 
known  as  the  Northern  Pacific  Railroad 
land  grants  made  by  Congress  to  the  terri- 
tory of  tlinnesots  by  the  act  of  March  Sd, 
1867  (11  But  at  L.  106,  chap.  09),  and  hf 
the  act  of  March  3d,  ISSB  [13  SUt  at  L. 
52S,  chap.  lOE),  granting  landa  to  that 
state,  which  last  act  was  amended  March 
3d.  1871   (10  Stat,  at  L.  688,  chap.  144).        n 

•  2.  By  an  act  of  March  let,  18TT,  the  7 
legislature  of  Minnesota  transferred  all  its 
rights  in  these  landa  to  the  Western  Rail- 
way Company  ot  that  state.  That  com- 
pany subsequently  assigned  its  right*  to  the 
St,  Paul  k  Northern  PaeiQc  Railway  Com- 
pany, the  predecessor  in  intereat  of  the 
present   plaintiff. 

8.  On  the  3lBt  day  of  December,  1B77, 
the  Western  Railway  Company  filed  In  tha 
proper  land  office  a  list  purporting  to  eon> 
tain  a  selection  of  lands  under  the  in- 
demnity proviaiona  of  the  grant*  In  qnee- 
tion;  not,  however,  designating  any  par- 
ticular lands  within  the  primary  or  plae* 
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Mmlte  of  dtlm  gnat  u  tba  bads  lor  the 
Ml«et«d  tTMU.  But  th«  Unds  han  in  qnes- 
tion  were  among  thoca  embraead  In  the 
above  general  liat  of  Mlaetiona, 

4.  Nearlf/  lieahw  yean  aftvr  fh«  flU»g  of 
th»  iMi  of  taUetiont  bj  the  Waatem  Bail- ' 
w»j  Company,  namely,  on  December  4th, ' 
1S89,  tha  St.  Paul  ft  Northern  Pacific  Rail- 
waj  Company  filed  in  the  local  land  of- 
flee  an  amended  lint  of  the  aelection  of  lu- 
demnity  landa,  nhich  liit  included  the  laud 
now  lu  diapnte.  And  on  February  ISth, 
ISQZ,  it  filed  a  reairaiiged  liat  of  indem- 
nity aaleotioui,  and,  than,  for  tha  flrit  time, 
Indicatad  the  tract  allegad  to  have  been 
loat  in  primary  limits,  which  loaa  it  re- 
quested to  be  iupplied  by  a  partieular  tract 
in  indemtlity  limita.  Up  to  that  time  tha 
Sacratar;  of  tba  Interior  bad  not  aatad  on 
that  request  nor  approved  any  of  the  aelec-  [ 
Hon  lista  filed. 

0.  Tha  fact  may  be  here  atatad,  though 
it  ia  not  very  important,  that  the  lauds 
above  deacribed  ara  alao  within  the  indem- 
ni^  limita  of  the  Northern  Pacific  grant 
made  by  tha  act  of  July  2d,  1864  (IS  SUt. 
at  I-  36S,  chap.  217),  and  vara  included  In 
a  withdrawal  of  indemnit;  lands  made  by 
tba  Secretary  of  the  Interior  on  December 
£eth,  1671.  But  that  withdrawal  waa  ra- 
nk»i  by  the  Qeueral  Land  Office,  Beptam- 
bar  Sth,  1887,  and  no  final  or  approved 
aalaetion   of   any   of   the   deaoribed   traeta 

Q  was  evar  mada  under  tba  provisions  of  tba 

M  Nortbem  Pacific  grant 

*  •(!.  In  April,  1SB9,— tba  Saoratary  of  tha 
Interior  not  having,  even  at  tbat  data,  ap- 
proved either  the  original,  amended,  or 
rearranged  selections  of  indamnlty  lands, 
aa  shown  on  the  company's  liata  tbareto- 
iora  filed, — Waaa  "entered  upon  and  took 
poaaeaaiou  of  and  mada  a  settlement"  on  the 
laoda  in  qnaation,  and  thereafter  maintain»d 
mch  poasBtaion  and  vae  of  (ha  lands  as  a 
kometlead,  retwUnfr  oonttnuowaly  upon,  oul- 
tioating,  and  vting  tk»m  at  Km  only  homa. 
Ha  also  put  improvementa  on  them  of  tha 
reasonable  value  of  tl.SOO.  AU  this  be 
did  with  tba  bona  fide  intention  of  enter- 
ing the  lauds  under  tha  honeBtead  laws. 
The  lands  is  tbeir  improved  state  exceeded 
tS,SaO  in  value.  Waaa  waa  qualified  in  all 
reapects  to  become  a  claimant  under  the 
homestead  lawa  of  the  United  Statea.  No 
question  waa  mada  at  tha  hearing  below 
either  as  to  hia  qua  Ufi  cations  aa  a  home- 
ataad  claimant,  or  as  to  the  sufDcienoy  of 
kit  residence  on  the  land,  or  of  the  value 
•f  his  improvemeuts. 

7.  On  the  4th  of  December,  1899,  Wass 
filed  with  the  register  and  receiver  of  the 
local  land  offioe  an  application — which  was 
In  due  and  l^al  form,  and  was  accom- 
panied by  proofs  of  his  qnaliAcationa  and 


acta  aa  a  homaataad  alalmaat^-to  mtu  tha 
aaid  luida  under  the  homestead  lawa,  and 
tendered  to  tha  receiver  the  few  and  eoi»- 
missions  lawfully  ohargaahla  apen  his  ap- 
plication. The  register  and  reoaivar  who 
received  and  filed  tha  application  rejeetad 
it,  refusing  to  take  tlie  feaa  and  oommia- 
sions  tendered  "upon  the  sola  ground  that 
the  lands  applied  for  were  embraced  in  a 
than  pending  tho»gli  ttimpprovtd  indem- 
nity selection  of  tha  St.  Puil  &  Norlhani 
Pacific  ilailway."  Thia  action  waa  ap- 
proved by  the  Commiasioner  of  the  General 
Land  Office  on  tba  10th  of  July,  1903,  OB 
the  ground  that  dafendaufa  application 
"conflicted  with  the  prior  indemnity  aelao- 
tion  of  the  land  made  by  the  6L  Paul  4 
Northern  Pacific  Railw^'  Company."  Tha^ 
aelection  hare  referred  to  waa  manifaatljN 
the  amended  or* the  rearranged  list  of  in-* 
demnity  aelectiona  filed  by  that  company  on 
December  4th,  1889.  Subsequantly,  on  Jan- 
uary 9th,  1904,  the  Saoretary  of  the  Inte- 
rior affirmed  the  deeiaion  of  tha  Commln' 
sioner  ol  tha  Qoneral  Land  Office,  "on  tba 
ground  that  tha  indemnity  aelectiona  of 
aaid  lands  by  the  St.  Paul  ft  Nortben 
Pacific  Railway  and  ita  predeceeaor,  tha 
Waatem  Railway  Company  of  lliunesota, 
were  valid  and  of  record  prior  to  the  data 
of  tba  alleged  aettlament  and  flling  oi 
homestead  application"  by  tha  defendant 
Waaa.  But  he  made  no  reference  to  the  en- 
try and  aettlement  of  Waas  on  the  laud  un- 
der tba  homestead  laws,  prior  io  the  ap- 
proval  of  the  liat  of  aelectiona  ly  the  Seo- 
retary   of   the   Interior, 

8.  On  the  16th  of  February,  IBOO, — near- 
I]/  iUb  ytare  after  Woat  entered  avd  eettled 
upon  and  improved  theie  lands  at  hi*  home, 
■—the  Secretary  of  tha  Interior,  for  tha 
first  time,  approved  tha  list  of  indemnity 
selections  made  by  the  St.  Paul  ft  Northern 
Paaiflo  Railway  Company. 

S.  On  tha  ISth  of  Manth,  igoS,  a  patent 
waa  issued  by  the  United  States  to  tba 
atate  for  tba  use  and  benefit  of  the  rtdlwi^ 
company,  the  lands  being  deacribed  aa  In- 
demnity lands  under  the  above  grants  of 
March  3d,  18G7,  March  3d,  ISOS,  and  March 
3d,  1871. 

These  undiaputed  facta  present  a  queation 
of  law  which  the  court  may  rightfully  con- 
aider  and  determine.  Hie  doctrine  is  set- 
tled that  facta,  authoritatively  found  by 
the  Laud  Department  in  the  course  of  Ita 
administration  of  the  public  domain,  ean- 
not  be  collaterally  queatioued.  But  yet 
when  tba  legal  title  to  lands  haa  paaaed 
from  the  United  Statea  to  one  par^,  wban 
in  equity  and  good  conacienea,  according 
to  the  facta  conceded,  found,  or  eatat^ 
Itibed,  and  when,  aa  a  matter  of  laio,  in 
view  of  those  facta.  It  on^t  to  have  gone 


dn.GoogIc 


»  SDFBBUB  CODBT  BEPOBTES. 


to  •nother,  tha  foniur  111*7  ^  adjadgad  to 
bcdd  tha  title  in  tnut  for  the  latter,  trae 
owner,  and  oompalled  to  toa^nj  to  bJm. 
etark  V.  BtUT,  S  Wall.  402,  419,  IB  L.  ed. 
g  V2S,  eSO;  Johnaon  t.  lovnley,  13  WalL  72, 
?  20  L.  ed.  48fi;  Moora  t.*  Robblna,  06  U. 
B.  B30,  24  L.  ad.  848;  Kaetor  t.  Gibbon, 
111  U.  S.  291,  28  L.  ed.  432,  4  Sup.  Ct 
Bap.  60S;  Bernier  v.  Bernier,  14T  U.  8.  242, 
847,  37  L.  ed.  102,  1S4,  13  Sup.  Ct.  Rep. 
244;  Re  Emblen,  161  U.  8.  52.  40  L.  ed. 
fll3,  16  Sup.  Ct.  Rap.  487;  Hedriek  v.  At- 
ddsoD,  T.  ft  B.  F.  B.  Co.  107  U.  8.  673,  42 
L.  ed.  320,  IT  Bnp.  a.  Rep.  922. 

The  contention  la  that,  under  the  patent 
iaaued  by  the  United  SUt«a  to  tba  atato 
fat  tha  uae  and  benefit  of  tbe  roiliray  com. 
pany,  all  tbe  original  lighta  of  tha  stat* 
paaaed  to  the  Korthem  Pacific  Railwaj 
Company;  whoreaa,  the  defendant  olaims 
that  tbe  land  officea  and  the  Secretary  of 
tbe  Interior  ill^ally  intorfered  with  hla 
purpOBs  to  perfect  hla  lawful  elaiin  orig- 
inating under  the  homestead  laws  of  the 
United  Stotea,  tbe  rlgbt  to  do  which,  lie 
inaieia,  belonged  to  him  under  the  prori- 
aiona  of  g  2289  and  other  aeotiana  of  the 
BeWaed  Statutea  (U.  8.  Comp.  Stot.  1901, 
p.  1388),  aa  amended  by  the  acta  of  Con- 
greaa. 

Upon  the  nndiapnted  facto,  va  hold  tluit 
W«8a*8  entry  and  settlement  upon  theae 
landa,  and  bia  application  for  them,  with 
tbe  bona  flde  intention  to  complete  hii  title 
under  the  homeatead  lawa,  all  oeeurring  be- 
fore tbe  Secretary's  approval  of  the  com- 
pany'! liat,  gave  him  an  interest  and  right 
In  the  particular  landi  In  queation  which 
could  not  ba  Impaired  or  defeatod  by  the 
auhteguent  approval  of  the  Secretary  of  the 
Interior  of  the  liat  of  (elected  lands  Sled 
by  tbe  beneficiary  of  tbe  land  grant,  al- 
though auch  liat  waa  fliad  prior  to  Waia'a 
entry,  settlement,  and  application.  The 
pendency  of  the  list  in  the  Land  Office  was 
■ot  decisive,  for  the  reason  that  it  had 
not  beea  approved  by  tlie  Secretory  at  tbe 
time  Waaa'a  claim  waa  made  and  attaehed 
to  the  lands.  The  lands  in  question,  being 
within  indemnity  limits,  were  open  to  en- 
try, settlement,  and  aeqaisition  by  quali- 
fied claimanto  under  the  homeitead  laws, 
after  and  notwithatanding  the  mere  filing 
of  tbe  list  of  aelacted  lands;  and  the  righta 
acquired  by  tbe  homesteader  in  the  manner 
atated  were  not  impaired  or  overridden  by 
the  Seoretary'a  subsequent  approval  of  auch 
list. 

n  For  tha  reaaona  aUted  in  the  dissenting 
7  opinion  In*  Weyerhaeuser  v.  Hoyt,  Just  de- 
rided [219  U.  8.  880,  SS  L.  ed.  — ,  81  Sup. 
Ct.  Rep.  300],  the  judgment  should  be  affirm- 
ed. We  dlment  from  the  opinion  and  judg- 
meut  of  the  majority. 


(tU  U.  S.  ntj 

ax    FABTE:     IN    THE    MATTER    OT 

aBORGE  T.  HABSINOi  PeUtlonar. 

Hakdaicui  (I  4*) — OrHKB  REunr. 

The  refusal  of  a  Federal  <nrcnit  eonrt  to 
remand   a  eivil  eauae  to  the  atoto  eonrt 


different  states  cannot  be  reviewed  by  man- 
damtia,  which  may  not  be  used  to  perform 
'he  office  of  an  appeal  or  writ  of  error. 

[Bd.  Note.— Por  otbcr  cun,  aes  HandeiDiia, 
Cent  DlB-  11  9-M:    Dec  Dl|.  |  4.-] 

[No.  — ,  Original.] 

Snbmitted    December    IS,    ISIO.     Decided 
February  20,  1911. 

PETITION  for  mandamus  to  compel  the 
Circuit  Court  of  tbe  United  States  for 
tha  Nortbem  District  of  Illinois,  Eastern 
Division,  to  remand  a  civil  eauae  to  the 
state  court  whence  it  had  been  removed  aa 
presenting  a  separable  eoctroveriy  between 
citizens  of  different  states.  Leave  to  file 
petition  denied. 

The  facta  are  atated  in  the  opinion. 

Meaara.  Georee  F.  Harding  and  WU* 
Itom  J.  Aminen  for  petitioner.  » 

■Ur,  Chief  Juatiea  Whlto  delinrad  tha? 
opinion  of  the  court: 

By  a  motion  for  leave  to  file  a  petition 
for  mandamus,  George  F,  Harding  aedn 
the  reversal  of  the  action  of  the  circuit 
oourt  of  the  United  States  for  the  north- 
ern district  of  Illinois,  eastern  division.  In 
taking  jurisdiction  over  a  cause  aa  the 
reault  of  a  refusal  to  grant  a  requeat  of 
Harding  to  remand  the  case  to  a  state 
court.  The  facta  abown  on  the  face  of  tha 
motion  papers  are  these; 

On  October  19,  1907,  George  F.  Hard- 
ing, tha  petitioner,  alle^ng  himself  to  ba 
a  resident  of  tbe  atato  of  California,  sued 
in  an  Illinola  atato  court  varioua  corpora- 
tions  alleged  to  be  created  by  and  oiUsena 
of  the  atato  of  New  Jersey,  and  fourteen 
individuals  whose  citizenship  and  reaidenca 
were  not  given.  The  suit  waa  brought  by 
Harding  as  a  stockholder  in  the  Com 
Products  Company,  one  of  the  defendanta,  ^ 
and  the  object  of  the  suit  was  to  annul  an  g 
'alleged  unlawful  merger  of  that  company,  ■ 
and  for  relief  in  respect  of  an  aaserted  mls- 
sppropriation  of  ite  aaseto.  On  November 
e,  1907,  the  Com  Products  Company  ap- 
plied to  remove  to  the  circuit  court  of  tha 
United  Etatea  for  tba  northern  district  of 
Illinois,  eaatem  division,  on  the  ground 
that  there  was  a  separable  controversy  ba- 
tween  it  and  Harding.  By  separate  peti> 
tions  all  tba  other  defendants  united  in  the 
prayer  for  removal.    The  stata  eonrt,  not 
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kKTtog  wtad  OB  Oa  patltloa  for  nmovftl, 
tba  Jndga  of  Mm  United  BUte*  eoart,  up- 
on tlio  KppliMtlMi  of  the  Cora  Froduete 
Compuij,  ordn«d  tha  truiicript  of  record 
from  tbe  state  oovrt  to  be  AImI  and  th«  eaae 
to  b>  doeketad.  This  being  dona,  tba  Com 
Prodaeta  Company  filed  what  was  itylad  an 
amendment  and  aupplamBUt  to  tba  petition 
for  removal,  stating  tbe  reaidenoe  and 
eitizensbip  of  the  individuala  named  aa  da- 
fendante  in  the  original  bill,  four  of  tham 
being  ararred  to  be  reaidenta  of  Chloago, 
lUinoia,  ona  of  Pekin,  lUinoia,  and  tha 
othera  eiticena  and  reaidenU  of  atatoi  other 
Umh  Illlnaia. 

In  December,  IQOT,  Harding  moved  to 
remand  to  the  itaU  court,  in  aabatanee  up- 
on the  ground  that  there  waa  no  aeparabla 
aontroTcrsy,  and  that  Uie  requiaite  diveraitj 
of  citisen^p  waa  not  ahown  by  the  peti- 
tion for  removal,  and  Mpeciall;  directed 
attention  to  the  fact  that  at  the  time  of 
the  oommancameDt  of  tha  rait  in  tbe  stata 
eovrt,  he,  Harding,  waa  not  a  raaident  of 
tha  diatriet,  and  that  none  of  tha  eorporate 
defendajite  were  aneh  reaidenta. 

Prior  to  the  bringing  of  tba  Harding  suit, 
a  anit  had  been  brought  in  an  Illinoia  atate 
eovrt  by  tbe  Chioago  Beal  Estate  t  Trust 
Company,  en  Illinoia  corporation  and  a 
stockholder  in  tha  Corn  Prodnote  Company, 
upon  subatantlBJly  the  same  groiinds  aa 
ihoae  anbaequently  alleged  tn  tha  Harding 
suit,  againat  the  principal  corporatioua  and 
IndiTidnala  who  were  thereafter  made  do- 
fendante  in  tha  Harding  suit.  This  sause 
had  b«en  removed  by  the  Corn  Producte 
m  Company  into  the  cirmiit  oonrt  of  the  Unit- 
S  ed*8tatea  for  the  northera  district  of  1111- 
M>la,  eaatcm  division,  and  on  Ita  removal, 
at  tba  instance  of  tbe  Com  Prodncta  Com- 
pany, tbe  court  had  reatralned  the  real 
aetata  company,  ite  offleera,  agents,  attor- 
neya,  etc.,  from  further  proaeouting  the 
eausa  in  tiie  state  oonrt.  Immediately  aft- 
er the  bringing  of  tha  Harding  anit  in  tba 
etato  eonrt,  the  Com  Producte  Company 
applied  to  the  circuit  court,  in  the  real 
aatete  company  suit,  to  reatrain  Harding 
from  proaecuting  his  anit,  on  the  ground 
that  the  bringing  of  the  same  waa  a  viola- 
tion of  the  previouB  restraining  order.  The 
eonrt  laiued  a  temporary  reatr^ning  or- 
der. Thereafter,  aa  we  haTe  said,  the  Hard- 
lug  auit  was  removed  on  the  application 
of  tha  Com  Producte  Company  to  tbe  oir* 
■nit  court  of  the  United  BUtaa,  and  the 
Motion  to  which  we  have  refanad  was  made 
by  Harding  to  remand.  Iluit  motion  to 
ntnand,  however,  in  eonaequenoa  of  the  r» 
•tinning  order,  which  had  been  made  per- 
manent, waa  not  heard  until  tha  annuner 
•f  190B,  after  tha  restraining  order  abore 
referred  to  had  been  dissolved  by  the  cir- 


enlt  eonrt  of  appaak.  M  0.  0.  A.  144. 
ISS  Fad.  SS8.  Before  tha  motion  to  i*- 
mand,  howwer,  wai  passed  upon,  tha  elr- 
euit  court  granted  permiasion  to  the  Com 
Producte  Company  to  amend  ite  removal 
petition  by  ailing  that,  at  tbe  Uma  of 
the  oommeDcement  by  Harding  of  hia  anl^ 
and  eontinuonaly  thereafter,  be  waa  a  dtl' 
Een  of  Illinois  and  a  resident  of  Chicago, 
in  that  atete.  To  this  Harding  objected  on 
the  ground  that  the  court  was  without  pow- 
er to  allow  an  amendment,  and  that  ita  ]n- 
rlsdiction  waa  to  be  teatad  by  the  averments 
of  the  original  removal  petition.  Tha  pe^ 
mitted  amendmente  having  bean  filed,  the 
motion  to  remand  waa  denied.  Harding 
thereupon,  reiterating  his  objaotion  to  tbe 
allowance  of  the  amendment  and  to  tba 
jurisdiction  of  the  oonrt  to  do  other  than 
remand  the  eauae,  traveraed  the  averment 
in  the  amended  removal  petition  aa  to  hia 
illinoia  eitizenahip  and  reaidence,  and  apo- 
oially  prayed  "that  there  may  be  a  speedy  ,, 
hearing  and  a  decision  of  aueh  iaeua  of  * 
'sitlMnship  and  a  remand  of  this  cause  to  • 
the  steto  court  faf  the  order  of  this  court. 
.  .  ."  The  request  for  bearing  waa  grant- 
ed. A  large  amount  of  evidence  waa  in- 
troduced on  such  hearing,  which  extended 
over  a  period  of  more  than  fifteen  months, 
and  the  taxable  ooata,  it  is  aaid,  "ran  up 
into  aeveral  thousands  of  dollars."  Finally, 
on  October  25,  ISIO,  tbe  issue  wa*  decided 
againat  Harding.  182  Fed.  421.  The  court, 
finding  from  the  proof  that  Harding  waa, 
aa  alleged  in  the  amended  petition,  a  eiti- 
sen  and  reaident  ol  the  state  of  Illinois,  ex- 
prssaly  refuaed  the  prayer  for  removal, 
made  by  Harding  In  his  answer  to  the 
amended  petition ;  in  other  words,  tba  oourt 
raafflrmed  and  reiterated  iU  previous  aa- 
tion  In  refusing  to  remand  the  cauae. 
Whether  these  faete  give  snch  color  of 
right  to  the  contention  that  we  hava  Jnria- 
diction  to  review  tbe  action  of  the  trial 
eonrt  by  the  writ  of  mandamus  as  to  lead 
us  to  be  of  opinion  that  further  argument 
at  bar  is  neceaeary,  and  therefore  a  rule  to 
show  cauae  should  issue,  ia  then  the  ques- 
tion for  dadaion. 

The  doctrine  that  a  court  which  baa  gen- 
eral jurisdiction  over  tha  anhjeet-matter 
and  the  partiea  to  a  cause  la  eompetont  to 
decide  queatioDB  arising  aa  to  Ite  Juriedio- 
tion,  and  therefore  that  such  deeiaiona  are 
not  open  to  ooUateral  attack,  has  been  ao 
often  expounded  (see  Dowell  v.  Applegate, 
1G2  U.  8.  S2T,  S3T,  S8  L.  ed.  463,  407, 
14  Bup.  Ct  Bep.  611,  and  eases  cited), 
and  haa  been  ao  recently  applied  (United 
Stetea  use  of  Hine  v.  Morse,  218  U.  & 
4g3,  S4  L.  ed.  1123,  SI  Bup.  Ct.  Rap.  ST), 
that  it  may  be  taken  aa  elamantery  and 
requiring  no  further  laferenoe  to  anthoritj. 
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Kor  ti  tliara  aiij  mbataiitiftl  fonndfttion  for 
tha  eontentlon  thftt  this  elanentAry  doc- 
trine haa  no  application  to  decisiona  of 
court!  of  tli«  Unltod  States,  refuaing  to 
remand  eanaea  to  atat«  aonrta,  ainee  there 
U  notbing  pecnliar  in  an  order  refiuing 
to  remand  which  dlfferenttatca  it  from  any 
other  order  or  judgment  of  a  court  of  the 
United  States  concerning  iti  jurisdiction. 
The  importance  of  the  aubjeet  which  ia  in- 
1-  volved  in  the  contrary  sssertion,  the  appai- 
?  ent  conflict  between  certain*  decided  eaaea 
dealing  with  the  right  to  review  by  mui- 
damua  ordera  of  circuit  conrta  refusing  to 
remand,  and  a  long  and  settled  line  of 
other  caaea  relating  to  the  same  subject, 
Che  confusion  and  miBapprehenaion  which 
Brnat  reault  unless  the  conflict  is  recon- 
ciled or  abated,  and  the  duty  to  remove 
obacnri^,  aa  far  ••  It  may  be  done,  ooi 
«eming  the  reriew  of  questions  of  Juriadit 
tloB,  ell  lead  us  to  give  the  subject  a  more 
extMided  ezaminatton  than  it  would  other- 
wise be  entitled  to  receive. 

In  Ex  parte  Hoard,  lOS  D.  B.  076,  26 
L.  ed.  1170,  the  court  was  called  upon  to 
Qonsider  whether  the  judgment  of  a  circuit 
court  of  the  United  States,  declining  to  re- 
mand a  dvil  cause  to  a  state  court  from 
wbiek  it  had  been  removed,  waa  review- 
ftUe  ttf  the  extraordinary  proceas  of  men- 
damue.  In  refuung  to  exert  Jurisdiction 
tj  mandamus,  and  eonaidering  the  inherent 
■ature  of  the  powers  of  a  circuit  court,  it 
waa  declared  that  "jurisdiction  has  been 
fiven  to  the  circuit  court  to  determine 
whether  the  cause  ia  one  that  ought  to  be 
rananded,"  and  it  was  also  observed  that 
*^o  ease  can  be  found  in  which  a  mandamus 
has  been  used  to  compel  a  eourt  to  re- 
mand a  cause  after  it  hea  once  refuted  a 
motion  to  that  eSect."  Calling  attention 
to  the  fact  that  tbe  act  of  187G,  in  g  5 
tl8  Stat  at  L.  47E,  chap.  137,  U.  B.  Comp. 
Stat.  1901,  p.  Sll],  expresslj  gave  an  ap- 
peal to  or  a  writ  of  error  from  this  court 
for  tbe  review  of  orders  of  eirenit  courts 
remanding  causes,  without  regard  to  the 
amount  Involved,  the  court  said:  "The 
same  remedy  has  not  been  given  if  the  cause 
ia  retained.  It  rests  with  Congress  to 
determine  whether  a  cause  shall  be  re- 
viewed or  not.  If  no  power  of  review  Is 
given,  tbe  judgment  of  the  court  having 
Jurisdiction  to  decide  is  final." 

In  Ke  Poltita,  20e  U.  B.  32S,  61  L.  ed. 

1081,  27  Sup.  Ct.  Rep.  720,  the  facta  were 

these:    Pollita,   a   citizen   of   the   atate   of 

New  Tork,  sued  in  the  supreme  eourt  of 

that  state  the  Wabaah  Railroad  Company, 

a  oonsolidated  corporation  existing  under 

M  tbe  lawa  of  the  atatea  of  Ohio,  Michigan, 

■•  Illinois,  and  Mlasouri,  and  a  citizen  of  tbe 

•  etate  of  Ohio,  and  various   other 'defend- 


ants, chiefly  dtlzena  and  resldenta  of  the 
state  of  New  York.  The  Wabash  Company 
removed  the  cause  to  tbe  circuit  court  of 
tbe  United  States,  on  the  ground  of  a  sep- 
arable oontroversy,  A  motion  of  Folllts  to 
remand  was  denied.  The  controversy  was 
decided  fay  this  court  on  the  hearing  of  a 
rule,  which  waa  granted  on  the  application 
of  Points  for  a  writ  of  mandamus  to  direct 
the  remanding  of  the  cause.  Tiia  court,  aft- 
er stating  (p.  331)  the  general  role  that 
"mandamus  cannot  be  issued  to  compel  the 
court  below  to  decide  a  matter  before  it  in 
a  particular  way,  or  to  review  its  judicial 
action  had  in  the  exercise  of  legitimate  ju- 
risdiction, nor  ean  the  writ  he  used  to  per- 
form the  office  of  an  appeal  or  writ  id  wt- 
ror,"  refused  to  take  jurisdiction  and  re- 
view the  action  of  the  court  below,  and 
therefore  declined  to  Isaac  the  writ. 

Ex  parte  Nebraska,  209  U.  8.  43(1,  SS 
L.  ed.  S7fl,  86  Bup.  Ct.  Rep.  661,  presented 
the  following  facts:  In  a  suit  against  • 
railway  company,  commenced  in  a  eourt  of 
the  sUte  of  Nebraska,  the  state,  Its  attor- 
ney  general,  the  railway  commission,  and 
the  members  of  the  eommiaaion  individual- 
ly, were  plaintiffi.  Tbe  defendant  railway 
removed  the  cause  to  the  United  Statea 
eourt,  upon  the  ground  that  the  state  waa 
not  a  proper  or  necessary  party  to  the  anlt, 
and  that  tbe  controversy  was  wholly  b^ 
tween  citizens  of  different  etatea.  A  moUoB 
to  remand  having  been  denied  by  the  cir- 
cuit court,  this  court  issued  a  rule  to  show 
cause  why  a  mandamus  should  not  be  al- 
lowed, ordering  the  remanding  of  the  cause. 
Upon  the  heariog  on  the  return  to  this 
rule,  the  court  declined  to  take  jurisdic- 
tion and  review  the  action  of  the  trial 
court.  It  was  aaid  that  the  circuit  court 
had  jurisdiction  to  pass  upon  the  questions 
raised  by  the  motion  to  remand,  and  if 
error  was  committed  In  the  exercise  of  Its 
judicial  discretion,  "the  remedy  ta  not  by 
writ  of  mandamus,  which  cannot  be  used 
to  perform  tbe  office  of  an  appeal  or  writ 
of  error."  After  declaring  that  "the  ap-  ^ 
plicable  principles  have  been  laid  down  In  ^ 
innumerable  eases,"  the  court  cited  *  Ex  • 
parte  Bradley,  7  Wall.  304,  19  L.  ed.  814; 
Ex  parte  Loring,  94  U.  S.  418,  24  L.  ed. 
166;  Re  Rice,  IGE  U.  B.  300,  3S  L.  ed.  198, 
15  Sup.  Ct  Rep.  149:  Re  Atlantic  CI^  R. 
Co.  164  U.  a  833,  41  L.  ed.  679,  17  Sup. 
Ct.  Itep.  208.  The  cose  of  PolUU  was 
also  cited  and  reviewed 

In  Ex  parte  Qruetter,  217  U.  S.  680, 
S4  L.  ed.  892,  30  Sup.  Ct.  Rep.  090,  the 
doctrine  of  Re  Pollitz  and  Ex  parte  Ne- 
braska waa  reaffirmed.  The  ease  waa  thiat 
An  action  commenced  by  Qruetter  in  a 
state  court  waa  removed  into  a  etreuit  court 
of  the  United  SUtea,  and  Oruetter  moved 
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laio.  Be  r4 

to  ranuuid.  Om  ground  of  the  motion  mm 
llwt  the  eaaa  wae  not  runovAble  beekiue  It 
wu  not  ui  Bctloii  of  ft  eiril  natnro,  but 
waa  one  to  rMovar  penaltiea.  It  ma  elao 
BTged  that  th«  petition  and  rMord  did  not 
■how  that  the  euit  wu  wnght  to  be  remoTed 
to  the  eirenit  eonrt  of  the  United  Btktea 
for  tha  diatrlflt  in  which  either  the  ptaintill 
or  the  dcfanduit  redded.  On  retum  to  » 
mie  to  allow  eaoM  why  ■  muidaniae  ahonld 
not  be  glutted,  the  court  declined  to  tklia 
Jnriadietion  of  tha  eaae,  aafing  (p.  1188) 

"There  waa  no  eontrorera;  la  to  there 
being  diveriitj  of  oitlzeuahlp.  The  defend- 
•Jit  naa  «  oorporation  of  Kentucky,  and 
plaintiff  waa  a  oltiaen  of  Tenneaiee.  Inaa- 
much  aa  we  are  of  opinion  that  tha  circuit 
court  of  the  United  Statea  had  jurisdic- 
tlon  to  deteimine  tha  queatlona  preeeated, 
we  hold  that  mandamus  will  not  lie.  Tba 
final  order  of  the  circuit  court  cannot  be  re- 
viewed on  this  writ.     Ke  Polliti,  aupra. 

It  la  patent  from  the  review  of  tha  de- 
aided  oaaea  juat  made  that  the  ooutoati 
tliat  the  order  of  tlie  court  below,  refuaing 
to  ronand  the  canae,  ia  euaccptible  of  be- 
ing hare  reviewed  by  the  estraordinary 
proeeaa  of  a  writ  of  mandamua, — in  other 
worda,  tiiat  that  writ  may  be  uaed  to  aub- 
■erre  the  purpoee  of  a  writ  of  errot  in  an 
appeal, — ia  ao  completeiy  foreoloaad  aa  not 
to  be  open  to  contention,  unleaa  it  be  that 
ether  easee  which  are  relied  upon  aa  aua- 
taining  our  jnriadietion  to  laane  the  writ 
of  mandamua  have  either  overruled  the  line 
g  of  eaaea  to  which  we  have  referred,  or  have 
■  to  qualified  than  aa  to  eanae  them  to  be 
here  inapplicable.  We  therefore  coma  to 
eoniider  the  caeca  upon  which  petitioner 
reliea,  to  ascertain  whether  they  cuatain 
tither  of  these  viewi.  The  aaaea  are  Kz 
parts  Wiener,  203  U.  8.  449,  SI  L.  ed.  264, 
ZT  Sup.  Ct  Bep.  160;  Be  Moore,  209  U.  6. 
490,  S2  L.  ed.  904,  2S  Sup.  Ct.  Rep.  685,  TOS, 
14  A.  A  E.  Ann.  Caa.  1164,  and  Ra  Winn, 
213  U.  S.  4&B,  63  L.  ed.  873, 20  Sup.  Ct.  Rep. 
016.  But  to  an  elucidation  of  theae  casea 
tt  ie  necessary  that  tha  briefeat  posaible 
recurrence  be  had  to  two  leading  caaea 
which  long  preceded  them;  vUi.,  Yirginia 
T.  Blvee,  100  U.  S.  313,  26  L.  ed.  SaT,  3 
Am.  Crim.  Rep.  624,  and  Virginia  v,  Paul, 
148  U.  S.  107,  87  L.  ed.  888,  18  Sup,  Ct 
Bep.  63  S. 

In  Virginia  v.  Blvee  a  proaeeution  of  per- 
sona accused  of  murder  was  removed  from 
a  state  court  to  a  circuit  court  of  the  Unit- 
ed SUtee.  The  latter  court,  moreover,  un- 
der a  writ  of  habeas  corpus  cum  causa, 
took  the  prisoners  from  the  custody  of  the 
■tate  authorities.  The  case  in  this  court 
•roae  upon  an  application  by  the  common- 
wealth of  Virginia  for  a  rule  to  show  cause 
why  tiia  priaonara  abould  not  be  ntomed 


to  tha  atata  oonrt  for  trUL  On  hearinfc 
thie  eonrt  took  juriadietion  over  tha  eauach 
Leeued  tha  writ  of  m  and  am  n  a,  and  dlraoted 
the  return  of  the  aMosed.  Speaking  of  tha 
fonctiooB  of  the  writ  of  mandamua,  tha 
eourt  aaid  (p.  323):  "It  doea  not  lie  to 
control  judicial  diaeretion,  except  when  that 
diacretion  haa  been  abuaed;  but  it  ia  a 
remedy  when  tike  eaaa  ia  outaide  of  the  ex- 
erelae  of  this  diacretion,  and  ontaida  the 
jnriadietion  of  the  eourt  or  officer  to  which 
or  to  whom  the  writ  ia  addressed."  It  le 
obvloua  from  the  opinion  of  the  court  and 
tha  eononrring  opinion  that  jurisdiction 
over  the  cauae  waa  taken  because  of  tha 
eztraordinai;  abuse  of  discretion  diadoaed 
by  the  power  attempted  to  be  exerted,  tha 
oontnaion  and  disregard  of  conatitntional 
Umitationa  which  the  aaserted  power  ii^ 
plied,  and  beeanae,  under  the  law  as  it 
tliea  Btood,  no  power  would  otherwise  have 
existed  to  correct  the  wrongful  assumption 
of  Jurisdiction  by  tha  eircuit  court 

In  Virginia  v.  Paul,  148  U.  B.  107,  87 
L.  ed.  888,  13  Sup.  Ct.  Bap.  636,  a  person 
in  the  custody  of  the  atate  authoritiea, 
charged  with  murder,  waa  released  under  »  , 
writ  of  habeaa  eorpua  issued  by  a  district ': 
"judge.  Subsequently  the  circuit  eourt  of  • 
the  United  SUtea  took,  by  way  of  removal, 
jurisdiction  over  the  prosecution.  The  com- 
monwealth of  Virginia  applied  to  thia  eourt 
for  a  mandamua  to  remand  the  proaeen- 
tlon  and  to  reatore  the  aeouaed  to  the  cus- 
tody of  the  atata  authorities  The  eour^ 
reaffirming  the  doctrine  of  Virginia  v.  Blvea, 
pointed  out  that  to  wrongfully  devest  the 
etate  of  ita  right  to  proeeeute  in  its  own 
courts  for  Crimea  committed  agalnat  ita 
authority  waa  a  groaa  abuse  of  disoretlon, 
which,  if  not  corrected  by  mandamua,  oould 
not  be  done  In  any  other  form.  A  rnand^ 
mns  to  remand  waa  iaaued.  The  court,  bow* 
ever,  declined  to  review  tha  order  diacha^- 
ging  on  habeaa  corpus,  en  the  ground  tha^ 
on  the  face  of  the  application  for  habeaa 
eorpua,  issue  bad  been  presented  which  the 
judge  had  a  right  to  decide,  and.  If  error 
was  committed,  there  waa  a  remedy  by  ap- 
peal. 

In  Ez  parte  Wiener,  203  U.  S.  449,  61 
L.  ed.  £64,  27  Sup.  Ct.  Bep.  160,  manda- 
mua was  sought  to  compel  a  circuit  eourt 
of  the  United  States  to  remand  a  civil 
cause  to  the  state  court  from  which  it  had 
been  removed,  and  which  the  circuit  court 
had  refused  to  remand.  The  ease  was  one 
where,  although  there  waa  diversity  of  dti- 
lenahip,  neither  nf  the  parti ea  resided  in 
the  particular  district  to  which  the  suit 
had  been  removed.  Thia  eourt  took  Juria- 
dietion. Beviewing  the  action  of  the  court 
below,  it  waa  oboerved  that  the  absence  of 
tMidanee  within  the  dirtriet  ef  wthar  of  tte 
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pftitiM  demonrtrktod  tha  ibBoIuU  w>iit  of 
ftuthoTitj  of  the  cirenit  «ourt  over  the  sftUM, 
And  that  even  if  th«  objaetlon  was  nueep- 
tible  of  being  wftived,  a  waiTsr  bf  both  pu- 
tiM  was  esarutial,  and  tha  noord  did  not 
disclose  thst  there  had  been  atuh  waiver. 
Considering  the  right  to  revise  hj  manda- 
moa  the  action  of  the  circuit  court  in  rs- 
tnaing  to  remand,  no  reference  whatever 
was  made  to  the  existence  of  statutory  rem- 
adiei  to  correct  tha  error  found  to  have  been 
eommitted,  and  no  authori^  was  cited, 
n  being  simplj  obaerred:  "Our  eoncluilon  is 
j:  that  the  case  should  have  been  remanded; 
•  aad,*aB  the  circuit  court  had  no  jurisdic- 
tion to  proceed,  that  mandamus  is 
proper  remedy." 

Re  Moore,  supra,  was  also  a  ease  of  re- 
moval, where  there  was  diversity  of  eiti- 
■ensbip,  but  neither  of  the  parties  resided 
1b  the  particular  district.  The  circuit  eourt 
had  rstuBcd  to  remand.  Taking  jurisdic- 
tion to  review  sneh  action,  an  application 
ita  A  writ  of  mandamus,  thle  court  held 
that,  as  there  was  diversity  of 
aenship,  there  wai  general  jurisdiction  in 
the  circuit  court,  and  that  the  objection 
that  neither  party  resided  within  the  dis- 
trict wai  a  matter  susceptible  of  being 
waived  by  the  parties,  and  that  such  waiver 
had  taken  place.  Tlie  observations  in  Ex 
Parte  Wiener  to  the  oontrsry  were  eipresa- 
ly  disapproved.  The  action  of  the  circuit 
eourt  in  refusing  to  remand  was  eonsequent- 
ly  approved.  No  discussion  was  had  or 
authority  referred  to  upon  the  question  of 
the  right  to  review  by  mandtunua  the  action 
of  the  sircuit  court,  the  right  to  exert  such 
autbori^  having  in  effect  been  assumed  as 
the  reault  of  the  decision  in  the  Wiraer 
Case. 

Re  Winn,  supra,  an  action  commenced  ii 
*  etate  court  had  been  removed  into  a  cir 
suit  court  of  the  United  States,  not  upon 
diversity  of  citizenship,  but  upon  the  ground 
that  the  case  stated  was  one  arising  under 
the  laws  of  the  United  States,  nie  circuit 
eourt  denied  a  motion  to  remand.  Upon 
application  for  mandamus,  this  eourt  took 
Jurisdiction  to  review  such  action,  and  di- 
rected that  the  ease  be  remanded,  upon  the 
ground  that  the  eause  of  action,  when 
rightly  construed,  did  not  arise  under  any 
provision  of  the  Constitution,  or  under  any 
law  of  the  United  States.  Referring  to 
some  of  the  previous  cases,  and  manifestly 
noting  an  apparent  oonSict  between  them, 
It  was  said  that  this  court  had  declined  to 
exert  jurisdiction  by  mandamus  in  Ex  parte 
Mebraska  and  Re  Pollitz,  because  thoae  cases 
Q  but  exemplified  the  exercise  of  judicial 
I?  dlseretion  by  the  circuit  court  as  to  a  mat- 
■  lar  within*  its  jurisdiction,  while  the  case 
tm  IuukI  preaeatad  a  question  of  a  want  of 


jurladietiou  In  the  eiraoit  eoort,  alaarly  ap> 
parant  on  the  faas  of  the  raeord,  and  ther^ 
fore  that  eourt,  whw  it  dMuded  that  tbe 
oanaa  of  action  alleged  axoee  undur  &  Uw 
of  the  United  States,  oonld  not  poaaibly 
have  exercised  a  discretion  to  decide  a  mat- 
ter  which  was  within  its  jurisdiction.  Vir- 
ginia V.  Rives  and  Virginia  v.  Paul  were 
approvingly  cited,  and  it  was  said  that,  in 
ease  of  a  refusal  to  remand,  "although  the 
aggrieved  party  may  also  be  entitled  to  » 
writ  of  error  or  appeal,"  msndamuB  may  be 
resorted  to.  On  Uua  subject  it  was  further 
observed;  "Uandamus,  it  is  true,  never  liee 
where  the  party  praying  for  it  has  another 
adequate  remedy,  .  .  .  but  where,  vrith- 
out  any  right,  a  court  of  the  United  States 
has  wrested  from  a  state  eourt  the  control 
of  a  suit  pending  in  it,  an  appeal  or  writ 
of  error,  *t  Um  and  of  long  proceedings, 
which  must  go  for  naught,  is  not  an  ade- 
quate remedy." 

Comprehensively  considering  tha  two  linee 
of  cases,  one  beginning  with  Ex  parte 
Hoard,  10S  U.  8.  S78,  20  L.  ed.  1170,  and 
ending  with  Ex  parte  Gruettar,  supra,  and 
tbe  other  begiiming  with  Virginia  v.  Rives, 
supra,  and  ending  with  Re  Winn,  supra,  it 
is  to  be  conceded  that  they  are  apparently 
in  conflict,  both  as  to  the  assertion  of  power 
which  one  line  upholds  to  review  by  manda- 
mus the  action  of  tha  United  States  circuit 
court  in  refusing  to  remand,  and  the  non- 
existence of  such  power  which  tbe  otiier 
line  of  eases  expounds,  and  also  as  to 
much  of  the  reasoning  in  the  opinions  in 
some  of  ths  eases.  Thus  tbe  ruling  in  Ex 
parte  Hoard,  that  where,  in  a  civil  ease, 
statutory  remedies  by  error  or  appeal  are 
provided  for  the  ultimate  review  of  errors, 
committed  by  a  eourt  in  determining  its 
jurisdietitoi,  such  statutory  provisious  an^ 
in  their  nature,  exclusive,  uid  therefore  d» 
prive  of  the  right  to  resort  to  the  ronedy 
by  mandamus,  ia  direetly  in  eonfiiot  with 
tbe  jurisdiction  whioh  was  exercised  in  Ex 
parte  Wisner,  Re  Moore,  and  Be  Winn,  as  ^ 
those  eases  were  civil  eases,  and  the  right  i- 
'to  review  tbe  error,  if  any,  eommitted  by  • 
the  circuit  court  in  refusing  to  remand,  was 
regulated  by  statute.  Bo,  also,  the  state- 
ment, by  way  of  reasoning,  in  the  opinion 
in  Re  Winn,  to  tbe  efTect  that,  in  ease  of 
a  refusal  to  remand,  "the  remedy  by  man- 
damus is  available,  although  the  aggrieved 
party  may  also  be  entitled  to  a  writ  of  error 
or  appeal,"  ia  in  direct  eocBlct  with  the 
reasoning  upon  which  the  decision  in  Ex 
parte  Hoard  was  based.  The  conflict  Juat 
stated  becomes  more  manifest  when  the  rul- 
ing in  Virginia  v.  Paul  is  oousidered,  slues 
In  that  ease  the  court  declined  by  manda- 
mus to  review  the  action  of  the  eourt  b» 
low  in  taking  one  aeeuaed  of  erime  bf  » 
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vrit  of  lubAM  «orpiu  from  0»  etutoij  of 
the  itato  authoritiu,  on  tbe  ground  thftt 
prim*  facie  Uiara  wms  jariBdietion  to  Imus 
the  writ  of  hmbeu  corpus,  uid  >  remedy 
by  Appeal  existad  to  review  the  action  of 
the  circuit  court.  Moreover,  the  deoision 
in  Re  PollitE,  that  there  waa  not  power  to 
review  the  ectioii  of  the  court  below  In  re- 
fusing to  remand,  because  the  circuit  oourt. 
In  paeaiDg  upon  the  queation  bm  to  whether, 
on  the  face  of  the  paperi,  a  separable  con- 
troveray  was  alleged,  decided  a  matter  with- 
in its  juiisdiction,  and  which  involved  the 
Bierciiw  of  judicial  diacretion,  cannot  be 
harmoniied  with  the  ruling  in  Ex  parte 
Wiener  and  Re  Moore,  that  the  action  of  a 
circuit  court  in  refusing  to  remand  oould 
be  reviewed  by  mandamus,  because  the  court, 
in  deciding  whether  the  parties  had  waived 
the  right  to  be  sued  in  a  particular  dis- 
trict, had  not  been  called  upon  to  decide  a 
matter  within  its  jurisdiction,  involving 
the  exercise  of  judicial  discretion.  This 
eondiot  becomes  more  obvious  when  the 
ruling  in  Re  VTinn  and  Ex  parte  Gnietter 
are  contrasted,  the  one  deciding  that  the 
action  of  tbe  circuit  court  in  refusing  to 
remand  because,  from  an  analysis  of  the 
pleadings,  it  was  found  that  a  claim  of  Fed- 
eral right  was  presented,  wai  reviewable 
b;  mandomua,  sinoe  it  was  plain,  as  a  mat- 
gg  t«r  of  law,  that  the  oonrt  erred,  and  there- 
^  fore  its  decision  involved  no  element  of  Ju- 
•  dictal  discretion,  and*  the  other  deciding 
that  the  denial  bj  a  drcnit  court  of  a  mo- 
tion to  remand  based  upon  the  ground, 
among  others,  that,  on  the  face  of  tbe  pa- 
pers, the  suit  was  not  removable,  becauao 
it  was  not  of  a  civil  nature,  but  was  for  a 
penalty,  was  not  reviewable  by  mandamus, 
because  the  decision  of  nich  a  question  was 
within  the  jurisdiction  of  the  circuit  eonrt, 
and  therefore  involved  the  exercise  of  ju- 
dicial discretion. 

We  must,  then,  either  rseiHieils  the  eases, 
or,  if  this  cannot  be  dons,  determine  whicli 
line  rests  upon  the  right  principle;  and 
having  so  determined,  overmla  or  qualify 
the  others,  and  apply  and  enforce  the  cor- 
rect doctrine.  This  is  the  case,  since  to  do 
otherwise  would  serve  only  to  add  to  the 
seeming  confurion  and  increase  the  nn- 
•ertainty  In  the  future  as  to  a  question 
which  it  Is  our  plain  duty  to  make  free 
from  uncertainty.  Coming  to  the  origin  of 
the  two  lines  of  cases,  it  Is  manifest  that 
It  was  not  conceived  that  thare  was  con- 
flict between  them,  elnca  Virginia  v.  Eives 
and  Ex  parts  Hoard  were  practically  eou- 
temporaneonsly  decided,  and  were  treated, 
the  one  as  relating  to  an  exceptional  eon- 
tftion,  that  is,  an  effort  to  remove  a  erim- 
fatal  prosecution,  which,  if  wrong  waa  oom- 
mittsd,  no  power  otherwise  to  redress  than 


by  mandamus  existed,  and  the  other  but 
involved  the  application  of  tbs  well-settlad 
rule  as  to  civil  oases,  ooncerning  which  tha 
right  to  review  by  error  or  appeal  was  gen- 
erally regulated  by  statute.  Following  down 
the  two  lines  of  cases,  it  is  equally  mani- 
fest that  it  was  never  conceived  that  they 
conflicted  with  each  other,  because  aome  of 
the  easea  ware  also  practically  contempo- 
raneously decided  without  the  suggestion 
that  one  waa  in  conflict  with  the  other;  in- 
deed, tha  decisions  in  Re  Moore  and  Ex 
parte  Nebraska  were  announced  on  the 
same  day.  When  the  cases  are  closely  ana- 
lyzed, ws  think  the  cause  of  the  conflict 
between  them  becomes  at  once  apparent.  As 
we  have  previously  pointed  out,  no  author-  g, 
ity  was  referred  to  in  Ex  part  Wisner  sua-  jj 
talning  the  taking  in  that  cose  of*jur[sdic-  * 
tion  to  review  by  mandamus  the  ruling  of 
the  circuit  court,  although,  in  the  course  of 
the  opinion,  the  statement  wae  made  with 
emphasis  that  the  face  of  the  record  dis- 
closed an  entire  absenoe  of  Jurisdiction  In 
the  court  below.  In  the  opinion,  however, 
in  Re  Pollitz,  the  Wisner  Case  was  referred 
to,  and  in  pointing  out  why  it  was  not  ap- 
posite and  controlling,  it  was  observed 
that  that  case  (tbe  Wisner]  presented  a 
total  absence  of  jurisdiction,  involving  no 
element  of  discretion,  and  Virginia  v.  Elvet 
was  cited,  manifestly  as  indicating  the  baste 
authority  on  which  the  jurisdiction  to  t«- 
view  by  mandamus  had  been  exerted  In  the 
Wisner  Case.  Again,  in  Re  Winn  it  is  to 
be  observed  that  not  only  waa  Virginia  v. 
Rives  cited,  but  the  esses  of  Virginia  v. 
Fanl  and  Kentucky  v.  Powers,  201  U.  B. 
1,  50  L.  ed.  633,  Sa  Bup.  Ct  Rep.  387,  S 
A.  &  E.  Ann.  Cae.  602  (the  last  of  which 
also  concerned  a  criminal  prosecution  in 
which  the  doctrine  of  Virginia  v.  Rives 
had  bean  applied),  were  also  cited,  evident- 
ly for  the  purpose  of  pointing  out  the  sonrcs 
from  whsnes  came  the  doctrine  of  the  right 
to  review  by  mandamus  under  tbe  facts 
presented.  Bearing  these  matters  in  mind, 
it  plainly  results  that  the  conflict  present- 
ed haa  arisen,  not  because  of  the  announce- 
ment in  any  of  the  cases  of  any  mistaken 
doctrine  as  to  jurisdiction,  or  of  any  wrong- 
fnl  deoision  of  any  of  ths  eases  on  the  mer- 
its, but  has  simply  been  occasioned,  begin- 
ning with  Ex  parte  Wisner,  from  applying 
the  exceptional  rule  announced  In  Virginia 
V.  Rives  to  cases  not  governed  by  such  ex- 
ceptional rule,  but  which  tell  under  the 
general  principle  laid  down  in  Ex  parte 
Hoard  and  the  line  of  eases  which  have  fot 
lowed  it.  Under  these  oircnmstancM  U 
beotmiss  onr  plain  dn^,  while  not  quMtioi^ 
Ing  the  general  doctrine  announced  in  any 
of  the  cases,  yet  to  disapprove  and  quall^ 
Ex  parte  Wisner,  Re  Moors,  and  Be  Wlaa 
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to  Uw  extant  that  thou  euea  ftppliad  tha 
ezeeptioiul  rule  of  VirgioU  v.  Bivea,  uid 
thereby  obtcured  the  broad  diatineUon  be- 
tween  the  genarftl  doctrine  umouneed  in 
u  Ex  parte  Hoard  and  the  caeea  which  have 
f  followed  it,  and  the*  exception  wtabliihed 
by  Virginia  t.  Aivaa  and  the  caaea  which 
tun  properly  applied  the  doctrine  of  that 
caae.  Our  duty  to  take  this  couroe  ariiee 
not  only  beeauie  of  the  miieoDception  which 
must  otherwiae  continue  to  exiet,  but  also 
becauee  it  ia  to  be  observed  that  material 
portiona  of  the  act  of  187S,  which  were 
made  tha  baaia  of  the  ruling  in  Ex  parte 
Houd,  are  yet  in  force,  and  because  the 
cogency  of  the  oonaiderationj  ariaing  from 
thia  faat  ara  greatly  increaeed  by  the  duty 
to  give  effect  to  the  proTiaiona  of  the  ju- 
dleiary  act  of  ]8»1  [2S  Btat  at  L.  826,  chap. 
817,  U.  a  Comp.  Stat  IBOl,  p.  488],  con- 
eeming  the  review  of  final  ordera  and  judg- 
■nenta  or  decreea  of  tha  eireuit  eourU  of  the 
United  Statae. 

Am,  then,  our  eoncluaion  ia  that  the 
■nder  oonaideration  ia  not  controlled  by  the 
ruling  in  Ex  parte  Wianer  or  Idndred  caiei, 
fcut  la  governed  by  the  general  rule  ei- 
freseed  in  Ex  parte  Hoard,  and  followed  in 
Se  Polliti  and  Ex  parte  Nebraaka,  and,  laat- 
If,  applied  in  Ex  parte  Oruetter,  it  clear- 
ly reeulU  that  the  application  for  leave  ia 
without  merit,  and  leave  to  file  ia  denied. 


STATE  OP  WEST  VIRGINIA. 

Courts  {|  379')-'ORiomAL  JuaiSDicnoM 
— SciTa  Between  States. 

1.  A  Buit  between  the  commonwealth  of 
^rginia  and  the  state  of  West  Virginia,  to 
determine  the  amount  due  to  the  former 
bj  the  latter  aa  the  equitable  proportion  ot 
the  public  debt  of  tbe  original  state  of  Vir- 
ginia, which  was  auuned  by  West  Virginia 
at  the  time  of  ite  creation  as  a  state,  is 
■to  be  considered  bv  the  Federal  Supreme 
-Court  in  the  unteclinical  spirit  proper  for 
dealing  with  a  quasi  International  contro- 
verey. 

(Bd.   Nole.— For  otbsr  eassa.  He  Courts.  Deo. 
%.  I  JTS.'l 

CouBTS  (I  370*)— Obioimai.  Jdbisdiotioii— 
Sdits  BETWEsn  Statxb, 

2.  Objeetions  aa  to  multifarlousuHs, 
laches,  and  the  like,  except  ao  far  as  they 
«irect  the  merits,  will  not  be  considered  by 
the  Federal  Supreme  Court  in  a  suit  by 
'the  eommon wealth  of  Virginia  agalnat  the 
«tate  of  West  Virginia,  to  determine  the 
amount  due  to  the  former  by  the  latter  aa 
ithe  equitable  proportion  of  the  public  debt 
«f  Virginia  which  was  assumea  by  West 


States  (i  6«)  — Compacts  BrrwEEir— Ai>- 

JUSTUENT     or     PUBUC     DEBT     BETWEUf 

ViBoisiA  AND  West  Vibqimia, 
S.  A  contract  between  the  states  of  Vir- 
ginia and  West  Virginia,  under  which  tbe 
latter  asaumed  the  payment  of  her  just  and 
equitable  share  of  the  debt  of  the  original 
state  of  Virginia  at  the  time  of  the  orea- 
tion  of  West  Virginia  as  a  state,  whoavar 
might  be  the  persons  to  whom  ultimately 
the  payment  was  to  be  made,  was  estab- 
lished by  the  provisions  of  W.  Va.  Const. 
art.  8,  I  8,  for  the  assumption  of  an  equi- 
table proportion  o(  the  Virginia  public  debt 
existing  prior  to  January  1,  ISfll,  and  of 
Va.  act  of  Uav  13,  1662,  consenting  to  tbe 
formation  of  tiie  new  state  on  those  terms, 
and  of  tbe  aanctioning  act  of  Congress  of 
December  31,  1862  (12  Stat  at  L.  638, 
obap.  6),  and  tbe  contract  ao  established 
was  not  modiSed  or  affected  in  any  prao- 
tieal  way  by  tha  preliminary  suggestiona 
aa  to  tbe  a^ial  mode  of  aseertaming  a 
just  proporUon  of  the  debt,  conUined  In 
the  Wheeling  ordinance  of  August  20,  1861, 
for  the  formation  of  the  new  atate,  whieh 
ia  not  mentioned  in  any  of  tbe  other  enaet- 

Statm  (I  6*)-CoifPAorB  BrrwoM. 
1.  The  public  debt  of  tbe  original  sUte 
'  Virginia,  an  equiUble  proportion  of 
whieh  waa  assumed  by  West  Virginia  at 
the  time  of  its  creation  sa  a  atate,  need  no^ 
because  incurred  for  local  improvunents, 
be  divided  according  to  tbe  territory  in 
which  tbe  money  was  expended,  since  in 
form  the  debt  was  an  investment  whieh 
ganerallj  took  the  shape  of  a  subacription 
lor  stock  in  a  corporation,  making  it  an  ad- 
venture on  behalf  of  the  whole  state,  all 
the  expenditures  having  the  ultimate  good 


r  csBu.  see  States,  Dec. 


of  the  whole  state  ii 
—  I.   Nots.-For  other 

Couirrs  (I  3(M*>— Obioisal  JmisDicnoir 
—Suit  Bftweir  Statkb. 
6.  The  determination  of  tha  jnat  and 
]uitable  proportion  ot  the  puLiUe  debt  of 
le  oriKiual  state  of  Virginia  which  was 
BSumed  by  West  Virginaatthe  time  of  its 
creation  as  a  state  is  within  tha  original 
jurisdiction  of  the  Federal  Supreme  Court, 
although,  by  W.  Va.  Const,  art.  B,  |  8,  it 
la  provided  that  tbe  legislature  shall  as- 
oertain  the  proportion  as  soon  as  may  be 
practicable. 

rUd.  NoIe.— For  other  cuei,  •••  Courts,  Cant. 
Dir  tl  tS«,  m-,    Dec.  Dig.  I  304. •! 

States  (|  6*)— Cohpacts  BrrwEEir. 

6.  Tbe  liability  of  the  state  of  West  Vir- 
ginia,  assumed  at  tbe  time  of  its  creation 
as  a  state,  for  an  equitable  proportion  at 
the  public  debt  of  tbe  original  state  of  Vir- 
ginia, was  not  discharged  by  ohange  '  " 
fom     ' 


form  of  the  debt,  nor  aplit  np 


by  1^1 


nnila^ 


leftiNi 
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VmaiNIA  T.  WEST  VTBOIKIA. 


asi^ 


•ral  attempts  of  VlrglnU  to  apportion  ipe- 
•Ifle  parte  to  th«  tvo  itatM. 

[Bd.  Nnte.~-ToT  otliaT  OMa,  IM  Btataa,  Dao. 
Dl«.  I  8,>1 

CouBTo  (I  804*)— Obioiital  JuBiBDionoK 
— SniTO  BrrwEEiT  Sta.tU9  — Iktesebt  im 
Suit. 

7.  The  commonwealth  of  Vir^Dia  haa  a 
iufficient  iotercBt  to  enable  it  to  maintalii 
k    ID  it    in    the     Federal    Gupreme    Court 


the  public  debt  of  the  original  otate  of  Vir- 
giuia,  which  waa  assumed  by  Weat  Virginia 
at  the  time  of  its  areation  as  a  stat«,  al- 
though, hj  reason  of  eertain  traniactloas 
witli  her  ereditars,  Tirginia  may  have  been 
discharged  from  all  liability  as  to  West 
Virginia's  share,  other  than  to  turn  over 
the  proceeds  of  the  suit. 

[Bd.  Not!.— For  other  cann.  bps  Courts,  Cent. 
DCs.  H  •9S'  »T:    Dec.  DIr.  t  3M.*] 

States  (|  (!•)— Compacts  BrrwBKtr— Ad- 
JUWKEUT  or  PuHLio  Dbbt  Betwien 
ViBaiKIA  AMD  Wect  Viuqiitia, 
8.  Tli«  valuation  of  the  real  and  personal 
propsrtr  of  the  two  states  of  Virpnia  and 
West  Virginia  on  the  date  ot  their  separa' 
tion,  excluding  slaves,  is  the  proper  basiA 
for  determining  the  equitable  proportion  of 
tho  pablie  debt  of  the  original  8tat«  of  Vir- 
ginia which  was  aseuined  by  the  stata  ot 
Weat  Virginia  at  the  time  of  its  crestion 
as  aetata,  subject  to  the  qusliflcation  tluit 
the  difTerance  between  Virginia's  share  on 
this  ratio  and  the  amount  which  her  oredi- 
tort  were  content  to  accept  from  her  should 
be   deducted    from   the    sum   to   be   appor- 


0". 
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)RIOINAL  BILL  in  equity,  filed  by  the 
commonwealth  of  Virginia  afratnst  the 
state  of  Weat  Virginia,  which  seeks  an  ad- 
fndication  of  the  amount  due  to  the  former 
as  the  equitable  proportion  of  the  public 
delt  of  the  original  atale  of  Virginia,  which 
was  BseuTned  bv  the  state  of  We!>t  Virginia 
at  the  time  of  its  creation  as  a  state.  Ratio 
determined  according  to  valuation  of  the 
real  and  personal  property  of  the  two  states 
on  the  date  of  their  separation,  excluding 

The  facta  are  stated  In  the  opinion. 

Mr.  Holmes  Conrad  for  the  bondholders. 

Measra.  Samuel  W.  Wllllamn,  William 
A.  Anderson,  Randolph  Harrison,  and 
John  B.  Moon  for  complainant. 

Meaara.  Charles  E.  Hokk.  Georg*  W. 
HoCllntlo,  John  O.  Spooner,  W.  Hollo- 
ban.  W.  a.  MatbewB,  William  Id.  0.  Daw< 
MB,  and  William  Q.  Conley  for  defendant 


*  Hr.  JnitiM  HoImM  dolt*erwl  tbe  opin-  * 
ion  of  tlia  oonrt: 
This  is  a  bill  brought  by  the  eomm<m-'J 
wealth  of*VirginIa  to  Iiaio  the  state  of* 
Weat  Virginia's  proportion  of  the  pnbll* 
debt  of  Virginia,  at  it  stood  belore  1861,  a*- 
certatned  and  satisfied.  The  bill  was  set 
forth  when  the  case  was  before  this  eourt- 
on  demurrer.  £06  U.  8.  £90,  fil  L.  ed.  1068, 
27  Sup.  Ct.  Bep.  732.  Nothing  turns  Oi> 
the  form  or  conteote  of  it.  The  object  bar 
been  stated.  The  bill  alleges  the  existence' 
of  a  debt  contracted  between  1820  and  IBGt 
in  connection  with  internal  improvements 
intended  to  develop  the  whole  state,  but 
with  especial  view  to  West  Virginia,  and 
carried  through  by  the  votes  of  the  represen- 
tativea  of  the  West  Virginia  counties.  It 
then  aeta  forth  the  proceedings  for  the  for- 
mation of  a  separate  state,  and  the  ma- 
terial provitions  of  the  ordinance  adopted 
for  that  purpose  at  Wheeling  on  August  2&, 
1601,  the  passage  of  an  act  of  Congreas  fer 
the  admission  of  ttie  new  state  under  • 
Constitution  that  had  been  adopted,  tmi 
the  admission  of  West  Virginia  into  tb* 
Union,  all  of  which  we  shell  show  more  fut- 
ly  a  little  further  on.  Then  follows  an 
averment  of  the  transfer  iq  1663  to  Wast 
Virginia  of  the  property  within  her  boun^ 
aries  belonging  to  West  Virginia,  to  be  «*■ 
oounted  for  in  the  settlement  thereafter  to  b» 
made  with  the  last-named  state.  As  West 
Virginia  gets  the  benefit  of  this  property 
without  an  accounting,  on  the  principle* 
of  this  decision,  it  needs  not  t«  b«  maa- 
tioned  in  more  detaiL  A  further  approprtw- 
tion  to  West  Virginia  is  alleged  of  1160^000; 
together  with  unappropriated  bahmces,  sub- 
ject to  acconnting  for  the  aurplae  on  hanJ 
received  from  counties  outside  el  tlie  nair 
state.  Then  follows  an  argninentMltve  aver- 
ment of  a  contract  in  the  Constitution  of 
Wast  Virginia  to  assume  an  eqniUble  pro- 
portion of  the  above-mentioned  public  debt, 
as  hereafter  will  be  explained.  Attempts 
between  1B6S  and  1872  to  ascertain  the  two 
states'  proportion  of  the  debt  and  their  fail- 
ure are  averred,  and  the  subsequent  legisla- 
tion and  action  of  Virginia  in  arranging 
with  the  bondholders,  that  will  be  explained 
hereafter  so  far  as  needs.  Svijstantially  mII  « 
the  bonds  outstanding  in  I9Sl*bave  been* 
taken  up  It  is  stated  that  both  in  area  of 
territory  and  In  population  West  Virginia 
was  equal  to  about  one  third  of  Virginia, 
that  being  the  proportion  tliat  Virginia  a*- 
serta  to  be  the  proper  one  for  the  diTiaioir 
of  the  debt,  and  this  claim  ja  based  upoir 
the  division  of  the  state,  upon  the  above- 
mentioned  Wheeling  ordinanae  and  the  Con- 
stitution of  the  new  state,  upon  the  recog- 
nition of  the  liability  by  atatnte  and  resolu- 
tion, and  upon  tba  rsetipt  of  property,  a» 
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h«s  been  ■tated  abore.  After  stAting  fur- 
thar  efiorta  to  bring  Kbont  an  adjiutment, 
ftBd  their  failure,  tbe  bill  prayi  for  mi  ae- 
•crantitig  to  eacertain  the  baluiee  due  to 
Virginia  in  her  omi  right  and  aa  tmatae  for 
bcmdholdera,  and  an  adjudieatloii  in  MCord 
with  thia  reeulL 

The  answer  admite  a  debt  of  about  C33,- 
000,000,  but  averi  that  the  main  object  of 
the  internal  unproTementa  in  connection 
with  which  it  was  contracted  waa  to  afford 
outlets  to  the  Ohio  riTer  on  tlie  we«t  and 
to  the  aeaboerd  on  the  eait  for  tbe  products 
of  the  outern  part  of  the  itate,  and  to  de- 
velop the  resources  of  that  part,  not  those  of 
what  ia  now  Weat  Virginia.  In  aid  of  thia 
conctuiion  it  goes  into  some  elaboration  ol 
detailB.  It  admits  tbe  proceedings  for  tbe 
■aparation  of  the  state,  and  refers  to  an  act 
of  Mej,  1362,  consenting  to  the  same,  to 
which  we  also  shall  refer.  It  denies  that  it 
received  property  of  more  than  a  little  value 
from  Virginia,  or  that  West  Virginia  re- 
ceived more  than  belonged  to  her  in  the  way 
of  BurpluB  revenue  on  band  when  she  woa 
admitted  to  the  Union,  and  denies  that  any 
liability  for  these  items  was  asaumed  by 
her  Constitution.  It  aeta  forth  in  detail  the 
proceedings  locking  to  a  aettlement,  but,  as 
they  have  no  bearing  upon  our  decision,  wa 
do  not  dwell  upon  them.  It  admits  the 
transactions  of  Virginia  with  the  bondhold- 
ers, and  sets  up  that  they  discharged  the 
commonwealth  from  one  third  of  ita  debt, 
n  and  that  what  may  have  been  done  aa  to 
*  two-thirda  doe*  not  concern  tbe*  defendant, 
aince  Virginia  admita  that  her  share  was 
not  less  than  that.  It  the  bonds  outstand- 
ing in  1861  have  been  taken  up,  it  ia  only 
by  the  issue  of  new  bonds  for  two  thirds 
and  eertiflcates  to  be  paid  by  West  Virginia 
alone  for  the  other  third.  Liability  for  any 
payments  by  Virginia  is  denied,  and  ac- 
eountahility.  If  any,  is  averred  to  be  only 
on  the  principle  of  S  9  of  the  Wheeling  or- 
dinanoe,  to  be  stated.  It  is  set  up  further  that 
under  the  Constitution  of  West  Virginia  her 
equitable  proportion  can  be  eatabliahed  by 
her  legislature  alone;  that  the  liquidation 
eon  be  only  in  the  way  provided  by  that 
instrument;  and  hence  that  this  suit  can- 
not be  maintained.  The  settlement  by  Vir- 
ginia with  her  creditors  also  is  pleaded  aa 
a  bar,  and  that  she  brings  this  suit  solely 
OS  trustee  for  them. 

The  grotmde  of  the  elalm  are  matters  of 
public  history.  After  the  Virginia  ordl- 
nance  of  secession,  cittEens  of  the  state  who 
dissented  from  that  ordinance  organized  a 
government  that  waa  recognized  aa  the  state 
of  Virginia  by  the  government  of  the  United 
States.  Forthwith  a  convention  of  the  re- 
stored state,  as  it  was  called,  held  at  Wheel- 
Ing^  prooeeded  to  earry  out  a  l(«g.ent«rtained 


wish  of  mooj  West  Vir^lana  by  adopting 
an  ordinance  for  the  formation  of  a  new 
state  out  of  the  weetem  portion  of  tbe  old 
commonwealtb.  A  part  of  |  S  of  the  ordi- 
nance was  aa  followa:  "The  new  state  shall 
take  upon  itself  a  Just  proportion  of  the 
public  debt  of  the  commonwealtb  of  Vir- 
ginia prior  to  the  let  day  of  January,  1861, 
to  be  ascertained  by  charging  to  It  all  state 
expenditures  within  the  limits  thereof,  and 
a  just  proportion  of  the  ordinary  expenses 
of  the  state  government  since  any  part  of 
said  debt  waa  contracted;  and  deducting 
therefrom  tbe  moneys  paid  into  the  treae. 
ury  of  the  commonwealth  from  the  counties 
included  within  the  said  new  state  during 
tbe  same  period."  Having  previously  pro- 
vided for  a  popular  vote,  a  constitutional 
convention,  etc.,  the  ordinance  in  g  10  or- 
dained that  when  the  general  assembly  |* 
ahoutd  give*its  consent  to  the  formation  of  ■ 
such  new  state,  it  should  forward  to  the 
Congress  of  the  United  States  such  consent, 
together  with  on  official  copy  of  auch  Con- 
stitution, with  the  request  that  the  new 
state  might  be  admitted  into  the  union  of 

A  Constitution  was  framed  for  the  new 
state  by  a  constitutional  convention,  aa 
provided  in  the  ordinance,  on  November  26, 
1861,  and  waa  adopted.  By  article  8,  g  8, 
"An  equitable  proportion  of  the  public  debt 
of  the  commonwealth  of  Virginia,  prior  to 
tbe  first  day  of  January  in  the  year  one 
thousand  eight  hundred  and  sixty-one  shall 
be  asBumed  by  this  state;  and  the  legisla- 
ture ahall  ascertain  the  same  as  soon  aa 
may  he  practicable,  and  provide  for  the 
liquidation  thereof  by  a  sinking  fund  snf- 
flcient  to  pay  the  accruing  interest,  and  re- 
deem the  principal  within  thirty-four 
years."  An  act  of  the  legislature  of  the  re- 
stored state  of  Virginia,  passed  May  13, 
1B62,  gave  the  consent  of  that  legislature 
to  the  erection  of  the  new  state  "under  tbe 
provisions  set  forth  in  tlie  Constitution  for 
tile  said  state  of  West  Virginia."  Finally 
Congress  gave  its  sanction  by  an  act  of 
December  31,  I86Z,  chap.  6,  12  Stat,  at  L. 
633,  which  recited  the  framing  and  adop- 
tion of  the  West  Virginia  Constitution  and 
tbe  consent  given  by  the  legislature  of  Vir- 
pnia  through  the  last-mentioned  act,  aa  well 
as  the  request  of  the  West  Virginia  oon- 
vention  and  of  tbe  Virginia  legislature,  aa 
the  grounds  for  its  consent.  There  was  a 
provision  for  the  adoption  of  an  emancipa- 
tion clause  before  the  act  of  Congresa  ahonld 
take  effect,  and  for  a  proclamation  hy  the 
President,  stating  the  fact,  when  tbe  desired 
amendment  waa  made.  Accordingly,  after 
the  amendment  and  a  proclamation  faj 
President  Lincoln,  West  Virginia  baeame  a 
State  on  Jmia  20, 1863, 
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It  wu  iMid  in  UTO  that  the  forgoing 
eoiutitiited  an  BgTMment  between  the  old 
■tate  and  tbe  naw  (Tirginia  t.  West  Vir- 
t-  ginia,  11  Wall.  3S,  20  L.  ed.  ST),  and  to 
■  much  may  b«  taken'praet:  calif  to  hava  been 
decided  again  npon  tbe  demurrer  in  this 
ease,  slthougb  tbe  demurrer  noa  overntled 
without  prejudice  to  any  question.  lodeed, 
■o  much  is  almost  if  not  quite  admitted 
In  tbe  answer.  After  the  aniwer  bad  been 
flied  the  cause  was  referred  to  a  master  hy 
a  decree  made  on  May  4,  1B08  (209  U.  H. 
814,  634,  62  L.  ed.  914,  SIS,  2B  Sup.  Ct.  Bep. 
614),  which  provided  for  the  ascertainment 
of  the  facts  made  the  basil  of  apportion- 
ment by  the  original  Wheeling  ordinance, 
and  also  of  other  facts  that  would  furnitb  an 
alternative  method  if  that  prescribed  in  the 
Wheeling  ordinance  should  not  be  followed; 
thia  again  without  prejudice  to  any  quee- 
tion  in  tbe  cause.  The  master  baa  reported, 
the  ease  has  been  heard  npon  tbe  merits, 
and  now  is  submitted  to  the  decision  of  tbe 

The  case  is  to  he  considered  in  the  untech- 
nicai  spirit  proper  for  dealing  with  a  quasi 
international  controversy,  remembering  that 
thera  is  no  municipal  code  governing  the 
matter,  and  that  this  court  may  be  called 
to  adjust  differAicee  that  cannot  be  dealt 
with  by  Congress  or  disposed  of  b;  the  1^- 
islature  of  either  state  alone.  Missouri  v, 
Illinois,  200  U.  S.  4B0,  619,  G20,  SO  L.  ed. 
872,  G7S,  GTQ,  26  Sup.  Ct  Rep.  268;  Kan- 
sas V.  Colorado,  20S  U.  B.  4S,  32-84,  SI  h. 
ed.  056,  9Q8,  SOS,  27  Sup.  Ct.  Sep.  as6. 
Therefore  we  shall  spend  no  time  on  objec- 
tions as  to  multifariousness,  laches,  and  the 
like,  except  so  far  as  they  affect  the  merits, 
with  which  we  proceed  to  deal.  See  Rhode 
Island  V.  Masaachusetti,  14  Pet  210,  207,  10 
L.  ed.  423,  446;  United  States  v.  Beeb^  12T 
U.  8.  338,  32  L.  ed.  121,  8  Sup.  CL  Rep, 
1083. 

The  amount  of  tbe  debt  January  1,  18Q1, 
that  we  have  to  apportion,  no  longer  is  in 
dispute.  The  master's  finding  was  accept- 
ed by  West  Virginia,  and  at  the  argument 
we  understood  Virginia  not  to  press  her  ex- 
ception that  it  should  be  enlarged  by  a  dis- 
puted item.  It  was  »3 3, 89  7,073.82,  the 
■um  being  represented  mainly  by  Interest- 
bearing  bonds.  The  first  thing  to  be  decided 
is  what  the  final  agreement  was  that  was 
"  made  between  tbe  two  states.  Here  again 
V  we  are  not  to  be  bound  by'technical  form. 
A  atatw  is  anperior  to  the  forms  that  it  may 
require  of  ita  citizens.  But  there  would  be 
no  technical  difficulty  in  maldng  a  contract 
kj  a  constitutive  ordinance  t(  followed  by 
the  ereation  of  the  contemplated  atate. 
Wedding  T.  Meyler,  1B2  U.  S.  S73,  683,  49 
L.  ed.  670,  674,  66  LJLA.  833,  2<  Sup.  Ct  | 
Bap.  322.    And,  on  the  other  hand,  there  is 


eqnally  little  difflenlty  In  maldng  a  contract 
by  tbe  Constitution  of  the  new  state  if  it 
be  apparent  that  the  instrnment  is  not  ad- 
dreaaed  solely  to  tliOM  who  are  to  be  sub- 
ject to  its  provisions,  but  is  intended  to  be 
understood  by  the  parent  state  and  by  Con- 
gress as  embodying  a  juat  term  which  con- 
ditions the  parent's  consent  There  can  be 
no  question  that  snch  was  the  case  with 
West  Virginia.  As  bai  been  shown,  the  con- 
sent of  the  legislature  of  the  restored  state 
was  a  consent  to  the  admission  of  West 
Virginia  under  tbe  provisions  set  forth  in 
the  Constitution  for  the  would-be  state,  and 
Congress  gave  Its  sanction  only  on  the  foot- 
ing of  the  same  Constitution  and  the  consent 
□f  Virginia  in  the  last-mentioned  act  These 
three  documents  would  establish  a  contract, 
without  mors.  We  may  add,  with  refer- 
ence to  an  argument  to  which  we  attach 
little  weight,  that  they  establish  a  contract 
of  West  Virginia  with  Virginia.  There  is 
no  reference  to  the  form  of  the  debt  or  to  its 
holders,  and  it  Is  obvious  that  Virginia 
bad  an  interest  that  it  was  most  important 
that  she  should  be  able  to  protect  There- 
fore West  Virginia  must  be  taken  to  have 
promised  to  Virginia  to  pay  her  share,  who- 
ever might  be  the  persons  to  whom  ulti- 
mately the  payment  was  to  be  made. 

We  are  of  opinion  that  the  contract  es- 
tablished as  wa  have  said  is  not  modified 
or  affected  in  any  practical  way  by  the  pre- 
liminary suggestions  of  the  Wheeling  ordi- 
nance. Neither  the  ordinance  nor  the  special 
mode  of  ascertaining  a  just  proportion  of 
the  debt  that  it  puts  forward  is  mentioned 

tbe  Constitution  of  West  Virginia,  or  in 
the  act  of  Virginia  giving  her  consent,  or 
in  the  act  of  Congress  by  which  West  Vir-  a 
ginia  became  a  state.  The'ordinance  re-? 
quired  that  a  copy  of  the  new  Constitution 
should  be  laid  before  Congress,  but  said 
nothing  about  the  ordiuance  itself.  It  is 
enough  to  refer  to  the  circumstances  in 
which  tbe  separation  took  place  to  show 
that  Virginia  is  entitled  to  the  benefit  of 
any  doubt  so  far  as  the  construction  of  the 
contract  is  concerned.  Bee  opinion  of  At- 
torney General  Bates  to  President  Lincoln, 
10  Opa.  Atty.  Gen.  426.  The  mode  of  the 
Wheeling  ordinance  would  not  throw  on 
West  Virginia  a  proportion  of  the  debt  that 
would  be  just,  aa  the  ordinance  requires,  or 
equitable,  according  to  the  promise  of  the 
Constitution,  unless  upon  the  assumption 
that  interest  on  the  public  debt  should  be 
considered  as  part  of  the  ordinary  expenses 
referred  to  in  its  terms.  That,  we  believe, 
would  put  upon  West  Virginia  a  larger  ob- 
ligation than  the  mode  that  we  adopt,  but 
of  opinion  that  her  share  should  be 
ascertained  in  a  different  way.  All  tlie 
modes,  however,  eonsistent  with  the  plMli 
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ecmtnut  of  Weat  Virginia,  wliathar  nnder 
the  WbMlIng  ordlnuiM  or  the  Couititu- 
tion  of  that  state,  eoma  out  with  forprii- 
iiigt^  •Imilar  rwnlta. 

It  wu  argued,  to  b«  mre,  that  the  debt 
of  Virginia  was  inenrred  for  local  ImproTe- 
meiita,  and  that  in  auah  a  eaae,  even  apart 
from  the  ordinanoe,  it  ihould  be  divided 
eording  to  the  territory  in  which  the  mone; 
waa  expended.  We  lae  no  auffiaieot  reaaon 
for  the  application  of  aueh  a  principle  to 
thia  eaae.  In  form  the  aid  wa»  an  invest- 
ment. It  generally  took  the  ehape  of  a 
■nbaoription  for  atock  in  a  corporation.  To 
make  the  investment  a  safe  one,  the  precau- 
tion was  taken  to  require  aa  a  condition 
precedent  that  two  or  three  fifths  ol  the 
atock  should  have  been  enbicTibed  for  by 
aolvent  persone,  fully  able  to  pay,  and  that 
one  fourth  of  the  subKriptions  should  have 
been  paid  up  into  the  hands  of  the  treas- 
urer. From  this  point  of  view  the  venture 
ma  on  behalf  of  the  ivhole  state.  The  par- 
tiaa  interested  in  the  investment  were  the 
e  aame,  wherever  the  sphere  of  corporate  ac- 
•  tion  might  be.  The  whole  state*  would  have 
got  the  gain,  and  the  whole  state  must  bear 
the  loss,  aa  it  doea  not  appear  that  there 
are  any  stoeks  of  value  on  hand.  If  we 
■honld  attempt  to  look  farther,  many  of  the 
eorporstiona  concerned  were  engaged  in  im- 
provements that  had  West  Virginia  for  their 
objeotive  point,  and  we  should  be  lost  iu 
futile  detail  if  we  should  try  to  unravel  In 
each  instance  the  ultimate  scope  of  the 
aeheme.  It  would  be  unjust,  however,  to 
■top  with  the  place  where  the  first  steps 
were  taken,  and  not  to  consider  the  purpose 
with  which  the  enterprise  was  begun. 
the  expenditures  had  the  ultimate  good  of 
the  whole  state  in  view.  Therefore  we  ad- 
here to  our  conclusion  that  West  Virginia'e 
share  of  the  debt  must  be  ascertained  in  a 
different  way.  In  coming  to  it  we  do  but 
apply  against  West  Virginia  the  argument 
pressed  on  her  behalf  to  exclude  her  liabil- 
itf  under  the  Wheeling  ordinance  in  like 
eases.  By  the  ordinance,  West  Virginia 
waa  to  be  charged  with  all  state  expendi- 
ture* within  the  limita  thereof.  But  she 
Tlgoroasly  protested  against  being  charged 
with  any  aum  expended  in  the  form  of  a 
purchase  of  stocks. 

But  again,  it  waa  argued  that  if  this  eon- 
tract  should  be  found  to  be  what  we  have 
said,  then  the  determination  of  a  just  pro- 
portion was  left  by  the  Constitution  to  the 
legialature  of  West  Virginia,  and  that,  ir- 
respectively of  the  words  of  tiie  instrument, 
it  waa  only  by  legislation  that  a  just  propor- 
ticm  eould  be  fixed.  These  arguments  do 
not  impress  us.  The  provision  in  the  Con- 
■tltntion  of  the  sUto  of  West  Virginia  that 
the  legislature  shall  aaeertain  the  propor- 


tion as  soon  aa  may  be  practicable  was  not 
intended  to  undo  the  contract  in  the  preced- 
ing words  by  making  the  representative  and 
mouthpiece  of  one  of  the  parties  the  sole 
tribunal  for  its  enforcement.  It  was  sim- 
ply an  exhortation  and  command  from  su- 
preme to  subordinate  authority  to  perform 
the  promise  aa  soon  aa  might  be,  and  an  la-  *■ 
dieation  of  the  way.  Apart  from  the'lan-  • 
guage  used,  what  is  just  and  equitable  is  a 
judicial  question  similar  to  many  that  arise 
in  private  litigation,  and  in  nowise  beyond 
the  competence  of  a  tribunal  to  decide. 

The  ground  now  Is  clear,  so  far  as  the 
original  contract  between  the  two  states  is 
concerned.  The  effect  of  that  is  that  West 
Virginia  must  bear  her  just  and  equitable 
proportion  of  the  publle  debt,  aa  it  waa  in- 
timated in  Eartman  v.  Qreenhow,  102  U.  S. 


such  subsequent  acts  as  may  have  affected 
the  original  liability,  or  as  may  bear  on 
the  determination  of  the  amount  to  be  paid. 
On  March  30,  1871,  Virginia,  assuming  that 
the  equitable  share  of  West  Virginia  waa 
about  one  third,  passed  an  act  authorizing 
an  exchange  of  the  outstanding  bonds,  etc, 
and  providing  for  the  funiling  of  two  thirds 
of  the  debt,  with  interest  accrued  to  July  1, 
1871,  by  the  iuue  of  new  bonds,  bearing  the 
same  rate  of  Interest  aa  the  old, — 0  per  cent. 
Ibere  were  to  be  issued  at  the  aame  time, 
for  the  other  one  third,  certificates  of  aame 
date,  setting  forth  the  amount  of  the  ol4 
bond  that  was  not  funded,  that  payment 
thereof  with  interest  at  the  rate  prescribed 
in  the  old  bond  would  be  provided  for  In  ac- 
cordance with  such  settlement  as  should  be 
had  between  Virginia  and  Weat  Virginia  In 
regard  to  the  public  debt,  and  that  Virginia 
held  the  old  bonds  in  trust  for  the  holder 
or  bis  assignees.  There  were  further  detaila 
that  need  not  be  mentioned.  The  eoupona 
of  the  new  bonds  were  receivable  for  all 
taxes  and  demands  due  to  the  state.  Hart- 
man  V.  Qreenhow,  supra;  MoGabey  v.  Vir- 
ginia, 13S  U.  8.  662,  34  L.  ed.  304,  10  Sup. 
Ct  Rep.  972.  The  certificates  issued  to  the 
public  under  this  statute,  and  outstanding, 
amount  to  fl  £,703,461. 7  B. 

The  burden  under  the  statute  of  1S71  still 
being  greater  than  Virginia  felt  able  to  bear, 
a  new  refunding  act  was  passed  on  March 
26,  ISTB,  reducing  the  interest,  and  pro- 
viding that  Virginia  would  negotiate  or  e» 
aid  in  negotiating*  with  West  Virginia  for  ? 
the  settlement  of  the  claims  of  certificate 
holders,  and  that  the  acceptance  of  eertiS- 
cates  "(or  West  Virginia's  one  third"  under 
this  act  should  be  an  absolute  release  ol 
Vlrgina  from  all  liability  on  aeeonnt  of  the 
same.  Few  of  theae  certiflcatea  wve  accept- 
ed.   On  February  11,  1882,  another  attempt 
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inakt  it  naoeuary  to  aet  forth  the  eontenti 
of  till  atAtute.  The  certiflcateB  lor  baluiaea 
not  represented  bj  hoc  da,  "conatitutiDg 
West  Virginia'g  thare  of  the  old  debt," 
■tated  that  the  balance  waa  "to  be  aceouQtvd 
for  bj  tha  itate  of  West  Virginia  without 
reconrM  upon  this  commonwealth." 

On  February  20,  1892,  a  atatuta 
paoMd  which  led  to  a  settlement,  deacribed 
in  the  bill  as  final  and  satisfactory.  Thii 
provided  for  the  iaaue  of  bonda  for  $10,000,- 
000  In  exchange  for  928,000,000  outatand- 
iub  not  funded,  the  new  bonds  bearing  lu' 
terest  at  2  per  cent  for  the  first  ten  yeari 
and  8  per  cent  for  ninety  yeara;  and  certifl' 
eatei  in  form  aimilar  to  tiiat  juat  atated  in 
the  act  of  1882.  On  March  B,  1894,  a  Joint 
resolution  of  the  senate  and  house  of  dels- 
gttM  wai  passed,  reciting  the  passage  of  the 
four  abore-mentioned  statutes,  the  provl' 
■ions  for  certificates,  and  the  aatisfaetoij 
adjustment  of  the  liabilities  assumed  by 
Vii^inia  on  account  of  two  thirds  of  the 
debt,  and  appointing  a  committee  to  n^o- 
tiat*  with  West  Virginia  when  satisfied 
that  a  majority  of  the  certificate  holders 
desired  ft,  and  would  accept  the  amount  to 
be  paid  by  West  Virginia  in  full  settlement 
of  the  one  third  that  Virginia  had  not  as- 
sumed. The  state  waa  to  be  subjected  to 
no  expense.  Finally  an  act  of  March  6,  IflOO, 
authorized  the  commission  to  recaire  and 
take  on  deposit  the  eertificatea,  upon  a  i 
tract  that  the  certificate  holders  would 
eept  the  amount  realised  from  Weat  Virginia 
la  full  settlement  of  all  tlieir  claims  under 
the  same.  It  also  authorised  a  suit  if 
«taln  proportions  of  the  certificates  should 
•  be  so'depoaited,  as  ainee  then  they  have 
been, — the  state,  as  before,  to  be  aubjected 
to  no  expense. 

On  January  S,  1S06,  the  oommisaion  re- 
ported that,  apart  from  oertifleatei  held  by 
the  state,  and  not  entering  into  this  ao- 
eonnt,  there  were  outstanding  of  the  certifi- 
cates of  1871  in  the  hands  of  the  public, 
•12,70I,4fil.7S,  as  we  have  said,  of  which 
the  commission  held  1 10,861 ,204.09,  and  of 
other  certificates  there  were  In  the  hands 
«f  the  public  f2,TTS,230.B0,  ol  which  the 
•onmission  held  (2,322,141.32. 

On  the  foregoing  facta  a  technical  argu- 
ment la  pressed  that  Virginia  has  discharged 
herself  of  all  liability  as  to  one  third  of 
the  debt;  that  therefore  she  Is  without  In- 
terest in  thia  suit,  and  cannot  maintain  It 
on  her  own  behalf;  that  she  cannot  main- 
tain it  as  trustee  for  the  certificate  holders 
(New  Hampshire  t.  Louisiana,  lOS  U.  &  76, 
£7  L.  ed.  6SB,  S  Sup.  Ot  Rep.  176)]  and 
that  the  bill  is  multifarious  in  attempting 
to  unite  elalmi  made  by  the  plaintiff  as  rnioh 
towtM  wUk  wom»  othan  art  up  sndar  the 
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Wheeling  ordinance  ete.,  which.  In  the  Tiew 
we  take,  it  has  not  been  necessary  to  men- 
tion or  discuss.  We  shall  assume  It  to  be 
true  for  the  purposes  of  our  decision,  al- 
though it  may  be  open  to  debate  (Oreen- 
bow  T.  Vashon,  81  Va.  33B,  342,  343),  that 
the  certificate  holders  who  have  turned  In 
their  certificates,  being  much  the  greater 
number,  as  has  been  seen,  by  doing  *o,  if 
not  before,  surrendered  all  claims  under  the 
original  bonds  or  otherwise  against  VIr|pnia 
to  the  extent  of  one  third  of  the  debt.  But 
even  on  that  concession  the  argument  annini 
to  us  unsound. 

llie  liability  of  West  Virginia  is  a  deep- 
seated  equity,  not  discharged  by  changes  In 
the  form  of  the  debt,  nor  split  up  by  the 
unilateral  attempt  of  Virginia  to  apportion 
specific  parts  to  the  two  states.  Tf  one 
third  of  the  debt  were  discharged  in  fact,  to 
•11  intents,  we  perceive  no  reason.  In  what 
has  bappened,  why  West  Virginia  should  not 
contribute  her  proportion  of  the  remaining  J 
*two  thirds.  But  we  are  of  opinion  that  • 
no  part  of  the  debt  la  extinguished,  and 
further,  that  nothing  baa  happened  to  bring 
the  rule  of  New  Hampshire  v.  Louiaisua  in- 
to play.  For  even  if  Virginia  la  not  Ifabl^ 
she  baa  the  contract  of  West  Virginia  to 
bear  an  equitable  share  of  the  whole  debt, — 
a  contract  in  the  performance  of  which  the 
honor  and  credit  of  Virginia  Is  concerned, 
and  which  she  does  not  lose  her  right  to  In- 
sist upon  by  her  creditors  accepting  from 
neeeseity  the  performance  of  her  estimated 
duty  as  confining  their  claims  for  the  resi- 
due to  ths  party  equitably  bound.  Her 
creditors  never  could  have  sued  her  if  the 
supposed  dischatge  had  not  been  granted, 
and  ths  discharge  does  not  diminish  her  in- 
terest and  right  to  have  the  whole  debt 
paid  by  the  help  of  the  defendant  The  suit 
ia  in  Virginia's  own  interest,  none  the  lees 
that  she  is  to  turn  over  the  proceeds.  Bee 
United  StaUi  v.  Beebe,  127  U.  B.  33S,  342, 
32  L.  ed.  121,  123,  8  Sup.  Ct  Sep.  1083; 
United  SUtes  v.  Nashville,  C.  A  St.  L.  R. 
Co.  118  U.  S.  120,  123,  12B,  30  L.  ed.  81, 
83,  6  Bup.  Ct  Kep.  1006.  Moreover,  even  la 
private  litigation  it  haa  been  held  that  a 
trustee  may  recover  to  the  extent  of  the  In- 
terest of  his  Bfttui  qu«  tnut.  Lloyd's  v. 
Harper,  L.  R.  10  Ch.  Div.  290,  300,  31B,  1 
Eng.  SuL  Caa.  686;  Lamb  v.  Vice,  6  Meea. 
ft  W.  46T,  472.  We  may  add  that  in  all  its 
aspects  it  is  a  suit  on  ths  eontraet,  and  it 
ia  most  proper  that  the  whole  matter  ahonld 
be  disposed  of  at  onee. 

It  remaina  true^  then,  notwithstanding  all 
the  tranaaetlonB  between  the  old  common- 
wealth and  her  bondholders,  that  Weat  Vir- 
ginia must  bear  her  equitable  proportion  of 
the  whole  debt  With  a  qualification  which 
we  sball  mention  in  a  moment;  we  are  of 
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opinion  th^t  the  oauvtt  approaeli  to  Joj- 
tlM  that  m  CMi  make  ii  to  adopt  a  ratio 
determined  by  tbe  maater*!  estimated  raln- 
atioQ  of  the  real  and  personal  property  ol 
the  two  atatei  on  the  date  of  the  lepara- 
tion,  June  20,  18B3.  A  ratio  determined  bj 
population  or  land  area  would  throw  a 
B  larger  share  on  Weat  Virginia,  but  the  rala- 
>  tive  reaoureee  ol  the*debtor  populations  are 
generally  recognized,  we  think,  ae  affording 
a  proper  measure.  It  seems  to  lu  plain 
that  slaves  should  be  excluded  from  the 
valuation.  The  master's  flgnres  without 
them  are,  for  Virginia,  1300,887,367.74,  and 
for  Weat  Virginia,  (92,4 1 6,021.65.  These 
figures  are  criticized  by  Virginia,  but  we  see 
no  sufficient  reason  for  gning  behind  them, 
or  ground  for  thinking  that  we  can  get  near- 
er to  justice  in  ,any  other  way.  It  seems 
to  us  tbat  Virginia  cannot  complain  of  tlie 
TeBult.  I'hey  would  give  tbe  proportion  in 
whicu  tbe  ^33,807,073.82  was  to  be  divided, 
but  for  a  correction  which  Virginia  ha* 
made  neceeaary.  Virginia,  with  the  consent 
of  her  creditors,  has  cut  down  her  liability 
to  not  more  tliau  two  thirds  of  tbe  debt, 
whereas,  at  tbe  ratio  shown  by  the  figures, 
her  share,  subject  to  mathematical  correc- 
tion, is  about  .7651.  If  our  figures  are  cor- 
rect, the  difference  between  Virginia's  share, 
uy  «2S,931,Z6:.47,  and  the  amount  tbat  the 
creditors  were  content  to  accept  from  her, 
■ay  (22,588,049.21,  is  $3,333,212.26;  sub- 
tracting the  last  sum  from  the  debt  leaven 
(30,663,861.56  as  the  sum  to  be  apportioned. 
Taking  .235  as  representing  the  proportion 
of  West  Virginia,  we  have  (7,182,507.46  as 
her  ahare  of  the  principal  debt 

We  have  given  our  decision  with  respect 
to  tbe  basis  of  liability  and  the  share  of 
the  principal  of  tbe  d^t  of  Virginia  that 
Weat  Virginia  assumed.  In  any  event,  be- 
fore we  could  put  our  judgment  in  the  form 
of  a  final  decree,  there  would  be  figures  to 
b»  agreed  npon  or  to  be  aacerUimed  by  lef- 
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•rence  to  a  master.  Among  other  things 
there  still  ranains  tbe  question  of  interest. 
Whether  any  interest  ia  due,  and  if  doe,  from 
what  time  it  should  be  allowed,  and  at  what 
rate  it  should  be  computed,  are  matters  as 
to  wUeh  there  ie  a  serious  eontroTeray  in 
tbe  record,  and  concerning  which  there  Is 
room  for  a  wide  divergence  of  opinion. 
There  are  many  elements  to  be  taken  into 
aeeooDt  on  the  one  side  and  on  the  other. 
The  eircumetances  of  the  asserted  default  a 
and'the  conditions  surrounding  tbe  failure  • 
earlier  to  procure  a  determination  of  the 
principal  sum  payable,  including  the  ques- 
tion of  laches  ae  to  either  party,  would  re- 
quire to  be  considered.  A  long  time  has 
elapsed.  Wherever  tbe  reeponsibility  for  the 
delay  might  ultimately  be  placed,  or  how- 
ever it  might  be  snared,  it  would  be  a  severe 
result  to  capitalize  charges  for  half  a  cen- 
tury,— such  a  thing  hardly  could  happen  in 
a  private  case  analogous  to  this.  Statntea 
of  limitation,  if  nothing  else,  would  be 
liKely  to  interpose  a  bar.  As  this  is  no 
ordinary  commercial  suit,  but,  as  we  have 
said,  a  quasi  international  difference,  re- 
ferred to  this  court  in  reliance  upon  the 
honor  and  constitutional  obligations  of  tbe 
states  concerned  rather  than  upon  ordinary 
remedies,  we  think  it  best  at  this  stage  to 
go  no  farther,  but  to  await  the  effect  of  a 
conference  between  the  parties,  wbieh, 
whatever  the  outcome,  must  take  place.  If 
the  cause  should  be  pressed  contentiously 
to  the  end,  it  would  be  referred  to  a  master 
to  go  over  tbe  figures  tbat  we  liave  given 
provisionally,  and  to  make  such  calculations 
as  might  become  necessary.  But  this  eaae 
is  one  that  calls  for  forbearance  upon  both 
sides.  Great  states  have  a  temper  superior 
to  that  of  private  litigants,  and  it  is  to  be 
hoped  that  enough  haa  been  decided  for 
patriotism,  the  fratemi^  of  the  Unin^ 
and  mutual  oonaideratint  to  bring  it  to  an 
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FATXmAL  CARBONIC  GAS  COMPANY, 
William  8.  JackBon,  Attorney  General  of 
the  State  of  Nev  York,  et  al. 

COUKTB  (I  366*)  — FOLLOWiHO  DECisians 

OF    STATB    COUBTB    —    COHSTRUCTION     OF 

Statute. 

1.  Tl^e  construction  placed  hy  the  hif^heet 
court  of  the  state  upon  N,  Y.  Laws  1D08, 
cbftp.  429,  enacted  to  safeguard  natural 
mineral  EpringB  against  waste  and  impair- 
ment, must  be  accepted  by  the  Federal 
courts  in  determiniiiE  the  validity  of  iuch 
st^'iite  under  the  Federal  Conatitution. 

JEd.  Note.— For  olhet  c»6"«,  sen  Couru,  Cent. 
Vie.  n  951-Ml ,    Dec,  D1«.  |  J'.B.*] 

CoNBTiTnTioNAi.  LAW  ((  296*)— Di^B  Pro- 
cess or  Law — PsaHiBiTina  Waste  of 
UinxKAL  Waiebs. 

2.  A  landowner  enga)ftd  in  collecting  and 
Tending  u  a  separate  'ja'nmodity  the  car- 
bonic acid  gas  contaii^ed  in  natural  mineral 
waters  existing  in  a  common  underground 
reservoir  la  not  deprived  of  bis  property 
without  due  process  of  law,  contrary  to  U. 
8.  Const.,  14th  Amend.,  by  the  provisions 
•f  N.  Y.  Laws  1008,  chap.  429,  which,  as 
construed  by  the  etat"  courts,  forbid  him 
from  pumping  or  otherwise  artificially 
drawing,  by  means  of  wells  on  his  property, 
unnatural  quantities  of  such  waters  from 
the  common  Bource  of  supply,  and  wasting 
them  to  the  Injury  or  impairment  of  tbe 
rights  of  other  proprietors. 

*  lEd.  Note. —For  otbar  cum,  im  ConitltaUonal 
Law.  Caat  Dig.  ||  KG-BfS;     Dso.  Dig.  |  »«,•] 
Cohbhtutiobai.  Law   (i   211*)   •-   EquAL 

FROTE<?TiaN    OF    THE    IIaWB— OL.ABSIFICA- 

noH  —  Pbohibikko  Waste  or  Minibai. 
Watebs. 

3.  The  substantial  difference  In  point  of 
harmful  result,  which,  so  far  as  the  case 
aa  made  shows,  may  exist,  affords  a  reason- 
able basis,  under  the  equal-protection -of- tbe- 
ians  clause  of  the  Federal  Constitution,  for 

nption  of  pumping  from   welts  not 


and  vending,  as  a  separate  commodity,  the 
earbonio  acid  gas  contained  in  mineral 
waters,  from  the  operation  of  the  provisions 
of  N.  Y.  Laws  1908.  chap.  429,  prohibiting 
the  pumping  or  artiHcially  drawing  of  un- 
natural quantities  of  mineral  waters  from 
a  common  underground  source  of  supply, 
and  wasting  them  to  the  injury  and  im- 
pairment  of  other  proprietors. 

[Kd.  NoU.— For  other  cues,  »•  Constitutional 
L*w.  Dee.  Dig.  i  Ml.'] 
CoBBTITDnOMAI.    LAW    (f|    249,    311*>— DDE 

Pbocebs  of  Law— Equal  Proteccion  of 
•mx  Laws-— Staiutobt  Phebuuphon. 
4.  Making  the  engaging  in  pumping  min- 
eral waters  from  wells  bored  or  drilled  into 
the  rock  for  tbe  purpose  of  collecting  and 
vending  as  a  separate  enminodity  the 


bonic  acid  gas  contained  there! 
evidence  of  the  common  underground  s 
of  supply  and  of  injury  to  other  prnpri. 
as  iP  done  by  N.  Y.  taws  1008,  chap, 
forbidding  the  pimiping  of  the  ivntev; 
der   such    conditions,   does   not   rendei 


statute  Invalid,  aa  Infringing  upon  tbr 
guaranties  in  the  Federal  Constitution  of 
due  process  of  law  and  the  equal  protection 
rf  the  laws. 

lEd.  Note.— For  other  eaaea.  see  Conitltutlonal 
Law,  CcdL  Dig.  a  710.  Bll;    Dec.  Dig.  |I  243,  tll.'l 

[No.  280.] 


APPEAL  from  th*  Circuit  Court  of  the 
United  States  for  the  Southeni  District 
of  New  York  to  review  a  decree  sustaining 
demurrers  to  and  dismissing  a  bill  which 
seeks  to  enjoin  the  enforcement  of  a  state 
statute  enacted  to  safeguard  natural  min- 
eral springs  against  waste  and  impairment. 
Affirmed. 

See  sama  ease  below,  ITO  Fed.  1023. 

Statement  by  Mr.  Justice  Var  Devanter:  g 
*£y  a  bill  in  equity  exhibited  in  the  • 
circuit  court,  the  appellant,  as  owner  and 
holder  of  capital  stock  and  bonds  of  th« 
Natural  Carbonic  Qae  Company,  sought  a 
decree  enjoining  that  company  from  obey- 
ing, and  tbe  other  defendants  from  en- 
forcing, a  statute  of  the  state  of  New  York, 
approved  May  20,  1908,  entitled,  "An  Act 
for  tbe  Protection  of  the  Natural  Mineral 
Springs  of  the  State,  and  to  Prevent  Waste 
and  Impairment  of  Its  Natural  MineraJ 
Waters,"  and  containing,  among  others, 
this  provision :  "Pumping,  or  otherwise 
drawing  by  artificial  appliance,  from  any 
well  made  by  boring  or  drilling  into  the 
rock,  that  class  of  mineral  waters  holding 
in  solution  natural  mineral  salts  and  an 
excess  of  carbonic  acid  gas,  or  pumping,  or 
by  any  artiflcial  contrivance  whatsoever  in 
any  manner  producing,  an  unnatural  flow 
of  carbonic  acid  gaa  issuing  from  or  con- 
tained in  any  well  made  by  boring  or  drill-  S 
ing  into  the  rock,  for  the  purpose  of'ez-* 
tracting,  collecting,  compressing,  liquify- 
ing, or  vending  such  gas  as  a  commodity 
otherwise  than  in  connection  with  tlw 
mineral  water  and  the  other  mineral  in- 
gredients with  which  it  was  associated,  is 
hereby  declared  to  be  unlawful."  Laws 
1908,  vol.  2,  chap.  429,  p.  1221. 

In  addition  to  what  properly  may  be 
passed  without  special  mention,  the  bill  al- 
leges that  tbe  gas  company  owns  21  acres 
of  lands  in  Saratoga  Springs,  New  York, 
which  contain  mineral  waters  of  the  class 
specified  in  tbe  statute;  that  these  waters 
are  percolating  waters,  not  naturally  flow- 
ing to  or  upon  the  surface,  and  can  be 
reached  and  lifted  to  the  surface  only  by 
means  of  pumps  or  other  artificial  ap- 
pliances; that  the  gas  company  is  engaged 
in  collecting  natural  carbonic  acid  gns  from 
these  waters,  and  in  compressing  and  selling 
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the  gaa  u  a  Mptrttt*  commoditf ;  that  tbii 
buBineu  bai  conM  to  b«  both  larg«  and 
lucrative,  and  «a  a  neceaiai?  incident  to  iU 
■uccetsful  prosecution  th«  gai  company  !■•( 
■unk  upon  its  land  wells  of  great  depth, 
made  by  boring  or  drilling  into  the  under- 
lying rock,  and  has  fitted  these  wells  with 
tubing,  Geal9,  and  pumps,  whereby  it  lifts 
the  waters  and  the  gas  contained  therein 
to  the  surface;  that  these  pumps  do  not 
•xereise  any  force  of  compulsion  upon 
waters  in  or  under  adjoioing  lands,  but  lift 
to  the  surface  only  such  waters  as  flow  by 
reason  of  the  laws  of  nature  into  the  wellsj 
that  when  the  waters  are  lifted  to  the  sur- 
face, the  excess  of  earbonie  acid  gas  therein 
natural!;  escapes  and  is  caught  and  com- 
pressed preparatory  to  its  sale,  none  thereof 
being  wasted,  and  no  process  being  em- 
ployed to  increase  the  natural  separation  of 
the  excess  of  gas  from  the  waters;  and  that 
manjr  other  landowners  in  Saratoga  Springs 
have  like  wells,  which  are  operated  in  a  lilce 
way,  with  a  like  purpose. 

It  also  is  alleged  that  the  gas  company 
bottles  and  sells  for  drinking  purposes  and 
for  use  by  invalids  and  others  all  of  the 
«  mineral  waters  pumped  from  its  wells  "for 
•  which  there  is  any  market  or  demand,"  but 
there  is  no  all^ation  of  the  extent  of  this 
market  or  demand,  and  it  was  conceded  in 
argument  that  a  large  proportion  of  tha 
waters  pumped  from  the  company'a  wells  is 
not  used,  but  is  suCTered  to  run  to  waste. 

In  terms  the  bill  predicates  the  right  to 
the  relief  sought  upon  the  claim  that  the 
state  statute  deprives  the  appellant  and 
othera  of  property  without  due  process  of 
law,  and  detiiea  to  them  the  equal  protection 
of  the  laws,  and  therefore  is  violative  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States. 

In  the  circuit  court  the  defendants  other 
than  the  gas  company  demurred  to  the  bill, 
the  demurrers  were  eustained.  (170  Fed. 
1023),  and  a  decree  dismissing  the  bill  was 
entered,  wliereupon  this  appeal  was  prayed 
and  allowed. 

Messrs.  Gnthrle  B.  Plante,  Edgar  T. 
Brackettt  Robert  C.  Morris,  and  Alton  B. 
Parker  for  appellant 

Messrs.  Naab  Rockivood,  Charles  O. 
I/e9t«r,  and  Edward  R.  O'Malley  for  appel- 


I  *  Mr.  Justice  Van  Devanter,  having  made 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  atatute  against  whose  enforcement 
the  suit  is  directed  contains  several  re- 
strictive provisions  more  or  less  directly 
connected  with  the  purpose  suggested  by 
Its   title,  but  we  are  concerned   with   only 


the  one  before  set  forth,  because  the  court  g 
of  appeals  of  the  state  has  pronounced* tha* 
others   invalid,   and   counsel    have   treated 
them  as  thereby  eliminated  from  the  stut* 
ut«  and  from  present  consideration. 

Coning  to  the  provision  in  question,  it 
ii  necessary  to  inquire  what  construction 
has  been  put  upon  it  by  the  highest  court 
of  the  state,  for  that  construction  must  be 
accepted  by  the  courts  of  the  United  States, 
and  he  regarded  by  them  aa  a  part  of  the 
provision  when  they  are  called  upon  to  de- 
termine whether  it  violates  aa;  rl^t 
secured  by  the  Federal  Constitntion. 
Weightman  r.  Clark,  103  U.  S.  256,  2S0,  24 
L.  ed.  362,  393;  Morley  v.  Lake  Shore  A 
M.  B.  R.  Co.  148  U.  8.  1C2,  160,  36  L.  cd. 
92S,  SZ8,  13  Sup.  Ct  Rep.  fi4;  Olaen  v. 
Smith,  IBS  U.  8.  333,  342,  49  L.  ed.  224,  229, 
25  Sup.  Ct.  Rep.  SE.  The  court  of  appeals 
of  the  state  had  the  statute  before  it  in 
Hathorn  v.  Natural  Carbonic  Caa  Co.  194 
N.  Y.  326,  23  I,.R.A.(N.S.)  436,  128  Ami. 
St  Rep.  656,  S7  N.  E.  S04,  16  A.  &  E.  Ann. 
Cas.  eS9,  and  again  in  People  v.  New  York 
L'arbonio  Acid  Qas  Co.  196  N.  Y.  421,  90 
N.  K  441,  and  the  elaborate  opinions  then 
rendered  disclose  that  the  court,  having  r»- 
gard  to  the  title  of  the  act  and  to  the  doo. 
trine  of  correlative  rights  in  percolating 
waters  which  prevails  in  that  state,  aa 
recognized  in  Forbell  v.  New  York,  104  N. 
Y.  622,  51  L.R.A.  696,  79  Am.  St  Rep.  866, 
68  N.  £.  644,  construed  this  provision,  not 
aa  prohibiting  the  specified  acts  absolutelj 
or  unqualified];,  hut  only  when  the  mineral 
waters  are  drawn  from  a  source  of  supply 
not  confined  to  the  land^  of  the  actor,  hut 
extending  into  or  through  the  lands  of 
others,  and  then  only  when  the  draft  made 
upon  that  source  of  suppi;  is  unreasonable 
or  wasteful,  considering  tbat  there  is  a  co- 
equal right  in  all  the  surface  owners  to 
draw  upon  it  In  other  words,  the  court  by 
processes  of  interpretation  having  ita  ap> 
proval,  read  into  the  proviaion  an  exception 
nr  qualification  making  it  inapplicable 
where  the  waters  are  not  drawn  from  a 
common  source  of  supply,  and  also  where, 
if  they  be  drawn  from  such  a  source,  no 
injury  is  done  thereby  to  others  having  ■ 
like  right  to  resort  to  it 

As  so  interpreted,  the  statute  presupposes 
( 1 1    the  exiatence,  in   porous  rock  beneath  * 
the  lands  of  several 'proprietors,  of  a  sup-  • 
pi;  of  mineral  waters  of  the  class  specified! 

(2)  a  right  in  each  proprietor  to  penetrate 
the  underlying  rock  or  natural  reservoir 
and  to  draw  upon  the  suppI;  therein;  and 

(3)  a  practice  or  tendency  on  the  part  of 
proprietors  who  exercise  this  right  in  tha 
manner  and  for  the  purpose  specified,  that 
is,  b;  boring  or  drilling  wells  into  the  rock 
and    pumping   or    artificnlly    drawing    tha 
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VBtera  for  the  purpose  of  eollectin^  tad 
vending  the  gas  •■  a  leparate  commoditj, 
to  miJce  excessive  or  wasteful  drafts  upon 
the  common  supply,  to  the  injury  and  im- 
pairment of  the  rights  of  other  proprietors. 
And  nbat  Ib  thus  presupposed  is  treated  in 
several  decisions  of  the  courts  of  the  state 
and  in  other  public  papers  as  having  actual 
existence  and  as  being  widely  recognized. 
It  is  to  prevent  or  avoid  the  injury  and 
waste  suggested  that  the  ttatute  was  adopt- 
ed. It  is  not  the  flrat  of  its  type.  One  in 
principle  quite  like  it  was  considered  by 
this  court  in  Ohio  Oil  Co.  v.  Indiana,  177 
U.  8.  IBO,  44  L.  ed.  720,  20  Sup.  Ct.  Kep. 
076,  20  Mor.  Min.  Sep.  460.  There  oil  and 
gas  in  a  commingled  form  were  contained 
in  a  stratum  of  porous  rock  underlying  the 
lands  of  many  owners,  and  because  these 
fluids  were  inclined  to  shift  about  in  the 
common  reservoir  in  obedience  to  natural 
laws,  one  surface  owner  could  not  excessive- 
ly or  wastefully  exercise  his  right  of  tap- 
ping the  reservoir  and  drawing  from  its  con- 
tenta  wittiout  Injuriously  affecting  the  like 
right  of  each  of  the  others.  The  oil  and  gas 
were  both  ol  value,  but  as  the  greater  value 
attached  to  tbe  oil,  some  surfsce  owners 
whose  wells  tapped  the  common  reservoir 
and  brought  to  the  surface  both  oil  and  gas, 
collected  and  used  only  the  oil,  and  suffered 
the  gas  to  disperse  In  tba  air.  This  and 
kindred  practices  resulted  in  tbe  adoption 
of  a  statute  declaring  them  unlawful,  and 
the  validity  of  the  statute  was  called  in 
question.  The  objections  urged  against  it 
were  much  the  same  as  those  now  pressed 
upon  our  attention,  but  upon  full  considera- 
tion all  were  overruled.  After  commenting 
■I  upon  tbe  peculiar  attributes  of  oil  and  gas 
•  which  cause  them  to  be  excepted  from  the 
principles  generally  applied  to  minerals 
baving  a  fixed  aitus,  and  also  upon  tbe  pre- 
vailing rule  that  each  surface  owner  in  an 
oil  and  gas  area  has  the  exclusive  right  on 
his  own  land  to  seek  the  oil  and  gaa  in  the 
reservoir  beneath,  but  has  no  fixed  or  certain 
ownership  of  them  until  he  reduces  them  to 
actual  possession,  this  court  said; 

"They  [meaning  the  surface  owners] 
eould  not  b«  absolutely  deprived  of  this 
right  which  belongs  to  them  without  a 
taking  of  private  property.  But  there  is  a 
coequal  right  in  them  all  to  take  from  a 
common  source  of  supply  the  two  sub- 
stances, which,  in  the  nature  of  things,  ars 
united,  though  separate.  It  follows,  from 
the  essence  of  their  right  and  from  the 
situation  of  the  things  as  to  which  it  can 
be  exerted,  that  the  use  by  one  of  )iis  power 
to  seek  to  convert  a  part  of  tbe  common 
fund  to  Hctnnl  png-iession  may  result  in  an 
undue  prorortinn  hein^  attributed  to  one 
of  the  possessors  of  the  right,  to  the  detri- 


ment of  the  others,  or  by  waste  hj  one  or 
more,  to  the  annihilation  of  tbe  rights  of 
tba  remainder.  Hence  it  is  that  tbe  legis- 
lative power,  from  the  peculiar  nature  of 
the  right  and  tbe  objects  upon  which  it  is 
to  be  exerted,  can  be  manifested  for  the 
purpose  of  protecting  all  the  collective  own- 
erg  by  securing  a  just  distribution  to  arise 
from  the  enjoyment  by  them  of  their  privi- 
lege to  reduce  to  possession,  and  to  reacb 
the  like  end  by  preventing  waste.  . 
Viewed,  then,  as  a  statute  to  protect  or  to 
prevent  the  waste  of  tbe  common  property 
of  the  surface  owners,  the  law  .  ,  . 
which  is  here  attacked  because  it  is  ss- 
serted  that  it  devested  private  property 
without  due  compensation,  in  substance  is  a 
statute  protecting  private  property,  and  pr»- 
venting  it  from  being  taken  by  one  of  the 
common  owners  without  regard  to  the  en- 
joyment of  the  others." 

And,  taking  up  subordinate  contentions 
advanced  in  support  of  the  principal  one, 
the  court  also  said: 

"First.  It  is  argued  thst  as  the  g>8,g 
before  being*allowed  to  disperse  in  the  air,  • 
serves  the  purpose  of  forcing  up  the  oil, 
therefore  it  is  not  wasted,  bence  is  not  sub- 
ject to  r^ulation.  Second.  That  tlie  an- 
swer averred  that  the  defendant  was  so 
situated  as  not  to  be  able  to  use  or  dispose 
of  tbe  gas  wblch  comes  to  tbe  surface  with 
the  oil:  from  which  it  follows  that  the  t'^S 
must  either  be  stored  or  dispersed  In  the 
air.  Now,  tlie  answer  further  asserted  tbat 
when  the  gas  is  stored  and  not  used,  the 
bsck  pressure  on  the  best-known  pump 
would,  if  not  arresting  its  movement,  at 
least  greatly  diminish  its  capacity. 
Hence,  it  is  said,  the  law,  by  making  it  un- 
lawful to  allow  the  gas  to  escape,  made  it 
practically  impossible  to  profitably  extract 
the  oiL  Tbat  is,  as  tbe  oil  could  not  be 
taken  at  a  profit  by  one  who  made  no  use 
of  ths  gas,  therefore  he  must  he  allowed  to 
waste  tlie  gas  into  the  atmosphere,  and  tliua 
destroy  the  interest  of  the  other  common 
owners  in  the  reservoir  of  gas.  These  con- 
tentions but  state  in  a  different  form  the 
matters  already  disposed  of.  They  really  go 
not  to  the  power  to  make  the  regulations, 
but  to  their  wisdom.  But  with  the  lawful 
discretion  of  tbe  legislature  of  the  state  we 
may  not  interfere." 

If  the  statute  there  assailed  did  not  work  a 
deprivstion  of  property  without  due  process 
of  law,  it  Is  difficult  to  perceive  that  thers 
is  any  such  deprivation  in  the  present  case. 
The  mineral  waters  and  carbonic  acid  gas 
exist  in  a  commingled  state  in  the  under- 
lying rock,  and  neither  can  be  drawn  out 
without  the  other.  They  are  of  value  in 
their  commingled  form  and  also  when 
separated,   but   the  greater  demand   is   for 
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the  gai  alone.  lafluenced  by  Uub  demand, 
tulne  BUrface  owners,  having'  wellB  bored  or 
drilled  iiito  the  rock,  engage  in  extenaive 
pumping  operations  for  tlie  purposs  of  col- 
lecting the  gus  and  vending  it  a«  a  tepiuate 
eommoditj.  Liuaually  where  this  ia  done  an 
undue  proportion  of  the  commingled  waters 
and  gaa  is  taken  from  the  conmion  supply, 
^  and  a  large,  if  not  the  larger,  portion  of  the 
waters  from  wbicU  the  gas  ia'collected  is 
permitted  to  run  to  waste.  Thus  these 
pumping  operations .  generally  result  in  an 
unreasonable  and  wasteful  depletion  of  the 
common  supply  and  in  a  corresponding  in- 
jury to  others  equally  entitled  to  resort  to 
it.  It  is  to  correct  this  eril  that  the  statute 
was  adopted,  and  the  remedy  which  it  ap- 
plies is  an  enforced  discontinuance  of  the 
excessive  and  wasteful  features  of  the 
pumping.  It  does  not  take  from  any 
surface  owner  the  right  to  tap  the  under- 
lying rock  and  to  draw  from  the  common 
supply,  but,  consiBtently  with  the  continued 
txistence  of  that  right,  so  regulates  its 
ixercise  as  reasonaJ>ly  to  conserve  the  inter- 
ests of  all  who  posaess  it.  That  the  state, 
consistently  with  due  process  of  law,  may 
do  this,  is  a  necessary  oonclusioa  from  the 
decision  in  the  case  cited.  But  were  the 
question  an  open  one,  we  still  should  solve 
tt  in  the  same  way. 

We  do  not  overlook  the  statement  in  ap- 
pellant's brief  that  the  mineral  waters 
reached  by  the  gas  company's  wells  do  not 
exist  in  any  underground  reservoir,  and  do 
Dot  come  from  any  common  source,  but  we 
cannot  give  it  any  effect  It  is  contrary  to 
what  the  courts  of  the  state  apparently  re- 
gard as  the  real  situation  at  Saratoga 
Springs,  and  is  without  support  in  the 
present  record.  While  the  bill  alleges  that 
the  waters  are  percolating  waters,  not 
naturally  flowing  to  or  upon  tbe  surface, 
that  description  of  them  is  not  inconsistent 
with  their  existence  in  a  natural  reservoir 
of  porous  rock  underlying  the  lands  of 
several  owners.  Besides,  if  we  accepted  it 
as  true  that  they  do  not  constitute  a  com- 
mon source  of  supply,  that  is,  one  to  which 
other  surface  oivners  have  an  equal  right  to 
resort,  it  then  would  have  to  he  held  that 
the  gas  company's  acts  are  not  within  the 
prohibition  ot  the  statute,  as  construed  by 
the  court  of  appeals  of  the  state,  and  there' 
fore  that  the  appellant,  as  owner  and  holder 
of  capital  stock  and  bonds  of  the  company, 
Is  not  harmed  by  the  statute,  and  ia  not 
;  entitled  to  draw  in  question  or  test  its 
•  validity.  'Clark  v.  Kansas  City,  178  U.  S. 
114,  lis,  44  L.  ed.  3»2,  366,  20  Sup.  Ot  Sep. 
284i  l^yler  r.  B^stration  Ct  Judges,  ITS 
U.  S.  405,  40  L.  ed.  ZS2,  El  Sup.  Ct  Bep. 
206;  Turpin  v.  Lemon,  187  U.  S.  61,  00,  47 
L.  ed.  70,  74,  23  Sup.  Ct.  Hep.  20;  New  York 


ex  reL  Hatch  v.  Kcardon,  204  U.  S.  162,  160, 
61  L.  ed.  41S,  422,  27  Sup.  Ct  Bep.  1S8,  » 
A.  &  E.  .Ann.  Cas.  730, 

Neither  do  we  overlook  the  allegation  in 
tbe  bill  that  the  gas  company's  pumps  do 
uot  exert  any  force  upon  waters  in  or  under 
adjoining  lands,  but  lift  to  the  surface  only 
such  waters  "as  flow  by  reaaon  of  tbe  laws 
of  nature  into  the  wells;"  but  we  regard  it 
as  of  little  importance,  because  if  the  wells 
reach  a  common  source  of  supply,  excessive 
or  wasteful  pumping  from  them  may  affect 
injuriously  the  rights  of  other  surface  own- 
ers, although  the  force  exerted  by  the  pumps 
does  not  reach  their  lands. 

Because  the  statute  is  directed  agiinst 
pumping  from  wells  bored  or  drilled  into 
the  rock,  hut  not  against  pumping  from 
wells  not  penetrating  the  rock,  and  because 
it  is  directed  against  pumping  for  the  pur- 
pose of  collecting  the  gas  and  vending  it 
apart  from  the  waters,  but  not  against 
pumping  for  other  purposes,  tbe  contention 
is  made  that  it  is  arbitrary  in  its  classifi- 
cation, and  consequently  denies  the  equal 
protection  of  the  laws  to  those  whom  It  af- 
fects. 

Xbe  rules  by  which  this  contention  must 
be  tested,  as  is  shown  by  repeated  decisions 
of  this  court,  are  theie:  1.  Tbe  equal-pro- 
tection clause  of  the  14th  Amendment  does 
not  take  from  the  state  the  power  to  classi- 
fy in  the  adoption  of  police  laws,  but  ad- 
mits of  the  exercise  of  a  wide  scope  of  dis- 
cretion in  that  regard,  and  avoids  what  is 
done  only  when  it  is  without  any  reasonable 
basis,  and  therefore  is  purely  arbitrary.  2. 
A  classification  having  some  reasonable 
basis  does  not  offend  against  that  clause 
merely  because  it  ia  not  made  with  mathe- 
matical nicety,  or  becauae  in  practice  it  re- 
sults in  some  inequality.  3.  When  tlie 
classification  in  such  a  law  is  called  in 
question,  if  any  state  of  facts  reasonably 
can  be  conceived  that  would  sustain  it,  the 
existence  of  that  state  of  facts  at  the  time 
the  law  was  enacted  must  be  aasumad.  4.  g, 
Une'who  assails  the  classifl  cation  in  such  a  ^ 
law  must  carry  the  burden  of  showing  that 
it  does  not  rest  upon  any  reasonable  basis, 
but  ia  essentially  arbitrary.  Bachtel  v. 
Wilson,  204  U.  S.  30,  41,  Gl  L.  ed.  367,  3C9, 
27  Sup.  Ct  Rep.  243;  Louisville  »  N.  R.  Co. 
V.  Melton,  21S  U.  S.  S6,  64  L.  ed.  621,  30 
Sup.  Ct  Bep.  S70i  Ozan  Lumber  Co.  v. 
Union  County  Nat  Bank,  207  U.  8.  251, 
256,  62  L.  ed.  106,  107,  28  Sup.  Ct  Bep.  89; 
Munn  r.  Illinois,  S4  U.  S.  113,  132,  24  L. 
ed.  77,  86;  Henderson  Bridge  Co.  v.  Bender- 
son,  173  U.  &  662,  016,  43  L.  ed.  823,  331, 
16  Sup.  Ct  Rep.  GG3. 

Unfortunately,  the  allegatjoas  of  tbe  bill 
sbed  but  little  light  upon  the  olasaifieation 
in   question.     They  do  not    indicate    that 
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(umpliig  from  wilU  not  penetcatiog  the 
roek  ftppreoiably  aSecU  tlie  oomtnoa  suppl; 
tbareis,  or  ii  calculated  to  result  in  injury 
to  tb«  rights  of  others,  and  neither  do  tliey 
indicate  that  sucli  pumpiiig  as  is  done  fuv 
purposes  other  ttiaii  collecting  sjid  vending 
the  gas  apart  from  Uie  waters  is  excessivo 
or  waatelul,  or  otherwise  operates  to  im- 
pair the  rights  of  others.  In  otber  words, 
for  aught  that  appears  in  the  bill,  the 
classification  may  rest  upon  some  sub- 
stantial difference  between  pumping  Irom 
wells  penetrating  tbe  rock  and  pumping 
from  tlioM  not  penetrating  it,  and  be- 
tween pumping  for  the  purpose  of  collecting 
and  vending  the  gas  apart  from  the  waters 
and  pumping  for  other  purposes,  and  this 
ditference  may  afford  a  reasonable  basis  for 
the  classification. 

In  thus  criticising  the  bill,  we  do  not 
mean  that  its  allegatious  are  alone  to  be 
considered,  for  due  regard  also  must  be  had 
tor  what  is  within  tlie  range  of  common 
knowledge  and  what  is  otherwise  plainly 
•ubject  to  judicial  notice.  Brown  t.  Piper, 
91  U.  S.  37,  43,  23  L.  ed.  200,  202  j  Brown 
T.  Spilman,  1S5  U.  S.  666,  670,  39  L.  ed. 
304,  SOS,  16  Sup.  Ct  Bap.  E4Si  New  Mexico 
ex  reL  McLean  v.  Denver  A  B.  Q.  R.  Co.  203 
U.  S.  38,  51,  61  L.  ed.  76,  SB,  27  Sup.  Ct. 
Bep.  1;  Illinois  ex  reL  UcNichols  v.  Pease, 
207  U.  S.  100,  111,  62  L.  ed.  121,  126,  28 
tiup.  Ct  Bep.  58.  But  we  rest  our  criticism 
upon  the  fact  that  the  bill  is  silent  in  re- 
spect of  some  matters  which,  although  es- 
sential to  tbe  success  of  the  present  con- 
tention, are  neither  within  the  range  of 
common  knowleilge  nor  otherwise  plainly 
subject  to  judicial  notice.  So,  applying  the 
g  rule  that  one  who  assails  the  classification 
•  in  such  a  law  must  carry  the"  burden  of 
showing  that  it  is  arbitrary,  we  properly 
migtit  dismiss  ttie  contention  without  say- 
ing more.  But  it  may  be  well  to  mention 
other  considerations  which  make  for  the 
same  result. 

Prom  Htatements  made  in  the  briefs  of 
ecvnsel  and  in  oral  argument,  we  Infer  that 
wells  not  penetrating  the  rock  reach  such 
waters  only  as  escape  naturally  therefrom 
through  breaks  or  fissures;  and  if  this  be 
•0,  it  well  may  be  doubted  that  pumping 
from  such  wells  has  anything  like  the  same 
effect — if,  indeed,  it  has  any — upon  the  com- 
mon supply  or  upon  tbe  rights  of  others, 
as  does  pumping  from  wells  which  take  the 
waters  from  \,ithin  tbe  rock,  where  they 
exist  under  great  hydrostatic  pressure- 
As  respects  the  discrimination  made  be- 
tween pumping  for  tbe  purpose  of  collecting 
and  Tending  tbe  gas  apart  from  the  waters, 
and  pumping  for  other  purposes,  this  is  to 
bs  s^d:  The  greater  demand  for  tbe  gas 
alone,  and  tbe  value  which  attaches  to  it  in 


this  demand,  furnish  a 
greater  incentive  for  exercising  the  common 
right  excessively  and  wsatefully  when  the 
pumping  is  for  the  purpose  prescribed  than 
when  it  is  for  otber  purposes;  and  this 
suggestion  becomes  stronger  when  it  is  re- 
flected that  tbe  proportion  of  gas  in  the 
commingled  tluids  as  they  exist  in  the  rock 
is  BO  BDiaJi  that  to  obtain  a  given  quantity 
of  gas  involves  the  taking  of  an  enormouaty 
greater  quantity  of  water,  and  to  satisfy  Ap- 
preciably the  demand  for  the  gas  alone  in- 
volves a  great  waste  of  the  water  from 
wliich  it  is  collected.  Thus,  it  well  may 
be  that  in  actual  practice  tbe  pumping  is 
Dot  excessive  or  wasteful  save  when  it  is 
done  for  the  purpose  prescribed. 

These  considerations  point  with  more  or 
less  persuasive  force  to  a  substantial  dif- 
ference, in  point  of  harmful  results,  between 
pumping  from  wells  penetrating  the  rode, 
and  pumping  from  those  not  penetrating  it, 
and  between  pumping  for  the  purpose  of 
collecting  and  vending  tbe  gas  apart  from 
tlw  waters,  and  pumping  for  other  purposes.  S 
'If  there  be  such  a  difference,  it  justifies  the  * 
classification,  foi  plainly  a  police  law  naj 
be  confined  to  tbe  occasion  for  its  existence. 
As  is  said  in  Carroll  v.  Oreenwich  Ins.  Co. 
109  U.  S.  401,  411,  60  L.  ed.  248,  260,  26 
Sup.  CL  Rep.  86:  "If  an  evil  is  specially  ex- 
perienoed  in  a  particular  branch  of  business, 
the  Constitution  embodies  no  prohibition  of 
laws  confined  to  the  evil,  or  doctrinaire  re- 
quirement that  they  should  be  couched  in 
all-embracing  terms." 

In  conclusion  upon  this  point,  it  suffices 
to  say  that  the  ease  as  presented,  instead 
of  plainly  disclosing  that  the  classification 
is  arbitrary,  tends  to  produce  tbe  belief  that 
it  rests  upon  a  reasonable  basis. 

Another  objection  urged  sgaiust  the  stat- 
ute arises  out  of  a  ruling  of  the  court  of  ap- 
peals of  the  state,  to  tbe  effect  that,  in  pro- 
ceedings for  enforcement  of  the  statute,  one 
who,  for  the  purpose  of  collecting  and  vend- 
ing tbe  gas  as  a  separata  commodity,  en- 
gages in  pumping  such  waters  from  wells 
bored  or  drilled  into  the  rock,  la  prima  facie 
witliin  the  prohibition  of  tbe  statute,  and 
must  take  the  burden  of  shovring  that  he 
comes  within  tbe  exception  or  qualification 
before  mentioned,  whereby  the  statute  ts 
made  inapplicable  where  the  waters  are  not 
drawn  from  a  common  source  of  supply,  and 
also  where,  if  they  be  drawn  from  such  a 
source,  no  injury  is  done  thereby  to  otbers 
having  a  right  to  resort  to  it.  Because  of 
this  ruling,  which  is  treated  as  if  read  into 
the  statute,  it  is  insisted  that  the  latter 
impinges  upon  the  guaranties  of  due  process 
of  law  and  equal  protection  of  the  laws. 
But  we  think  the  insistence  is  untenable, 
and  for  these  reasons: 
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Eftch  itata  poueasea  the  general  power  to 
prescribe  the  evidence  which  (hall  be  re- 
ceived And  the  effect  which  ehall  be  given 
to  it  in  her  own  courts,  ftnd  ins;  exert  this 
power  by  providing  that  proof  of  a.  par- 
ticular fact,  or  of  several  taken  collectively, 
aliall  be  prima  facie  evidence  of  another 
g  fact.      Many   such   exertions   of   this   power 

>  are  *  ahowa  ia  the  legislation  of  the 
several  atatea,  and  their  validity,  as 
against  the  present  objection,  bas  been  uni- 
formly recognized  save  where  tliey  have 
been  found  to  be  merely  arbitrary  man- 
dates, or  to  diBcrimiuate  invidiously  be- 
tween different  persons  in  aubstontially  the 
aane  situation.  Bkiley  t.  Alabama,  21t)  U. 
S.  219.  23S.  K5  li.  ed.  — ,  81  Snp.  Ct.  Rep. 
145 ;  Bosrd  of  Excise  v.  Merchant,  103  N.  Y. 
143. 148, 57  Am.  Bep.  705,  8  N.  K.  484.  The 
validity  of  such  a  statute  was  brought  in 
question  in  the  recent  case  of  Mobile,  J.  & 
£.  C.  H.  Co.  V.  Turnispeed,  210  U.  S.  36,  43, 
65  L.  ed.  — .  31  Sup.  Ct.  Rep.  136,  and  it 
was  there  said  b;  tbis  court: 

"That  a  legtslstive  presumption  of  one 
fset  from  evidence  of  anotlier  may  not 
constitute  a  denial  of  due  process  ot  law 
or  a  denial  of  the  equal  protection  of  the 
law,  it  is  only  essential  that  there  sliall  be 
■ome  rational  connection  between  the  fact 
proved  and  the  ultimate  fact  presumed,  and 
that  the  inference  of  one  fact  from  proof  ol 
another  shall  not  be  so  unreasonable  as  to 
be  a  purely  arbitrary  mandate.  So,  also,  it 
must  not,  under  guise  of  regulating  the 
presentation  of  evidence,  operate  to  pre- 
clude the  party  from  the  right  to  present 
his  defenee  to  the  main  fact  thus  presumed. 
If  a  legislative  provision,  not  unreasonable 
in  itself,  preecribing  a  rule  of  evidence,  in 
either  criminal  or  civil  cases,  does  not  shut 
out  from  the  party  affected  a  reasonable 
opportunity  to  submit  to  the  jury  in  his 
defense  all  of  the  facts  hesTing  upon  the 
issue,  there  is  no  ground  for  holding  that 
due  process  of  law  has  been  denied  him," 

The  statute  now  before  us,  as  affected  by 
the  ruling  mentioned,  makes  proof  of 
certain  designated  facts  prima  facie,  but 
not  conclusive,  evidence  of  the  common 
source  of  the  waters  and  of  the  injurious  ef- 
fect of  the  pumping;  that  is  to  say,  it  estab- 
lishes n  rebuttable  presumption,  but  neither 
prevents  the  presentation  of  other  evidence 
to  overcome  it  nor  cuts  off  the  right  to  make 
a  full  defense.  As  respects  the  source  of 
R  the  waters,   the  presumption   appropriately 

>  may  be  regarded  as  prompted  by  the'fact, 
now  well  recngni/ed,  that  the  pervious 
rock  in  which  the  waters  exist  usually  is 
ot  such  extent  ne  to  reach  much  beyond  the 
lands  of  a  single  proprietor  and  to  consti- 


tute a  oommon  source  of  supply;  and,  as  re- 
spects the  effect  of  the  pumping,  tba  pre- 
sumption  appropriately   may    be    regarded 

as  prompted  by  the  fact,  before  stated,  that 
pumping  from  a.  common  supply  in  the  roek 
tor  the  purpose  of  collecting  and  vending 
the  goa  as  a  separate  commodity  usually  is 
carried  on  in  a  manner  which  is  calculated 
to  affect  injuriously,  and  does  so  aSeet,  the 
rights  of  others  to  take  from  that  supply. 
Kegarding  tlie  presumption  as  prompted  by 
these  considerations,  as  we  think  should  ba 
done,  it  cannot  be  said  that  there  is  not  a 
rational  connection  between  tbe  designated 
facts  which  must  be  proved  and  the  facts 
which  are  to  be  presumed  therefrom  until 
the  contrary  is  iliown.  What  we  have  said 
upon  the  subject  of  classification  sufficiently 
answers  the  suggestion  or  claim  that)  bf 
res  son  of  the  presumption,  the  statute  dis- 
criminates invidiously  between  differeni 
persons  in  substantially  the  same  situatioii. 
For  these  reasons  none  of  the  objections 
urged  against  the  statute  can  he  sustained, 
and  BO  the  decree  dismissing  the  bill  is  af- 
Itrmed. 
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STEU.A  P.  FLINT,  as  General  Quardtan 
of  the  Property  of  Samuel  N.  Stone^ 
Junior,  a  Minor,  Appt., 


WYCKOFF  VAN  DERHOEFF,  Appt, 

CONEY   ISLAND   &   BROOKLYN   RAIL- 
ROAD COMPANY  et  aL     (No.  408.) 

FRANCIS  L.  HINE,  Appt, 


FRED  W.  SMITH,  Appt, 

NORTHERN  TRUST  COMPANY,  A.  O. 
Bartlett,  William  A.  Fuller,  et  al.  (Kiv 
411.) 

WILLIAM  H.  MINER,  Appt, 

CORN  EXCHANGE  NATIONAL  BANK  OF 
CHICAGO,  Charles  H.  Wacker,  Martin. 
A.  Ryerson,  et  aL     (No.  4J2.J 

CEDAR  STREET  COMPANY,  Appt, 

PAKE  REALTY  COMPANY.     (No.  416.) 

LEWIS  W.  JARED,  Appt, 


dn.GOOgIC 


FLIST  T.  STONE  TRACY  CO. 


JOSEPH  E.  GAT,  Appt, 


PERCY  BRUNDAGE,  Appt, 


PAUL  LACROIX,  Appt., 


OBORGE    WENDELL   PHILLIPS,    Appt.. 

IIFTY  ASSOCIATES  et  a).      (No.  4*3.) 

OSCAR  MITCHELL,  Appt., 

CLARK  IRON  COMPANY.    (No.«6.) 


KATHERINE  CARY  COOK,  HirrUt  Hunt- 
ington  Cook,  and  Ellen  or  Rieluirdson 
Cook,  bj  Anna  H.  R.  Cook,  Tbeir  Qaard- 
itn  and  N«xt  Friend,  Appti., 


1.  Tlie  substitution  in  the  •'enate  of  a  Ui 
on  corporations  In  lieu  of  the  jjlan  of  f nbsrit- 
ano*  taxation  contained  in  a  ganernl  bill 
for  the  collection  of  rerenue  as  it  eaoie 
fnim  the  House  of  RepresentatiTea.  where 
ttii!  bill  originated,  n-aa  not  forbidden  by 
tlie  provisions  of  tj.  8.  Const,  art.  1,  |  7. 
that  all  bills  for  the  raisins  of  rerenui  shall 
originate  in  the  Houss  of  Representatives, 
bnt  the  Senate  maj  propose  or  concur  with 
amendments,  as  on  other  bills. 

rxd.  Nats.— 'For  athsr  caM*.  ■••  Statntsa,  Ont. 
Dl|.  I  I:   Dec.  Dii.  I  (.•! 
IimuitAL  RevKircTK  (|  ^}— Pedkrai,  Cob- 

poxATioif  Tax— Excise  ok  Dibect  Tax. 

2.  An  excise  upon  tlie  carrying  on  or  the 
doin^  of  business  in  a  corporate  or  i^UHsi 
corporate  capacity  is  what  was  imposed  by 
the  act  of  August  S,  1009  (Stat,  at  L.  1st 
Eess.  61st  Conff.  pp.  11-112-117,  ciiap.  B, 
U.  8.  Con:p.  Stat.  Supp.  IDOD,  pp.  G3Q-814'. 


Mfl),  I  88,  providing  that  tnanranes  eom- 
panies  and  all  corporations,  joint  stock 
companies,  or  associations  organised  for 
profit,  and  having  a  capital  stock  repre- 
sented by  shares,  siiall  be  subject  annually 
to  a  special  excise  tax  with  respect  to  the 
carrying  on  or  doing  business,  equivalent 
to  1  per  centum  upon  the  entire  net  income 
over  and  above  $5,000  received  from  all 
sources  during  the  year,  with  certain  al- 
lowances and  deductions. 

[Ed,  Note.— Par  othar  coaBi,  •••  Intsmal  Sev- 
enui,  Cent.  Dig.  11  US;    Deo.  Dl|.  I  1.*] 

Irtibital  Rbvxkui   (I  2^— Vauditt   of 
Fkdskai,  Cokposatios'  Tax — Axromom- 

3.  The  tax  measured  b;  net  annual  in. 
come,  imposed  by  the  act  of  August  5,  lOOS, 
%  38,  upon  the  carrying  on  or  doing  of 
business  in  a  corporate  or  quasi  corporate 
capacity,  being  an  excise,  and  not  a  direct 
tax,  is  not  invalid  because  not  apportioned 
among  the  several  state*  according  to  popU' 
lation. 

[Bd.  Note,- For  other  cases,  sm  Intsraal  Rsv- 
•nus.  Cent.  Dl«.  |  1;    Dec.  Dll.  I  I.'] 
INTEBNAL  REVEItUB  (I  2»)— FEDERAL  TaXA- 

TioR  OF  State  Aaxiiom  —  Bzciu  on 

COBPOBATIOIf. 

4.  The  excise  Imposed  by  the  act  of  Au- 
gust S,  190B,  S  3B,  upon  the  carrying  on  or 
the  doing  of  buaineas  in  a  corporate  or 
quasi  corporate  capacity,  is  not  invalid  be- 
cause the  business  taxed  is  done  in  pur- 
suance of  the  authority  granted  by  a  stat^ 
in  the  creation  of  private  corporations. 

[Bd.  Note.— Por  otlier  osaea,  see  Intwnal  Hn- 
enac.  CeaL  DIs.  I  f.    Dee.  Dl|.  i  1.*] 
IlTTESNAI.    RXVBRint    (|    2*)    —    BXOIfll    OR 

Cob  poKATi  OH— DniFOBiHTT. 

fi.  Taxing  a  business  when  carried  on  by 
a  corporation,  and  exempting  a  similar 
business  when  carried  on  by  a  partnership 
or  by  a  private  individual,  as  is  done  by 
the  act  of  August  S,  I90S,  S  38,  Imposing 
an  excise  upon  the  carrying  on  or  the  doing 
of  business  in  a  corporate  or  quast  cor- 
porate capacity,  does  not  invalidate  the  tax, 
since  the  only  limitation  upon  the  power 
of  Congress  is  uniformity  in  laying  the 
tax,  and  this  Is  a  geographical  uniformity, 
which  does  not  require  the  equal  applies* 
tion  of  the  tax  to  all  persons  or  corpora* 
tions  who  may  oome  within  its  operation. 

[Bd.  Not*.- For  otDar  CSH*.  *«  Internal  Rer- 
enue. CecU  Dl(.  I  1;    Dec.  Dig.  |  !.•] 
Cob STITTJT I OW AL   LaW    (j    211*)  —  DlSCBIM- 

IHATIOH— TAIATIOH   OF  COKFOBATIONB. 

e.  There  is  such  a  substantial  difference 
between  the  carrying  on  of  business  by  cor- 
porations and  the  same  business  when  con- 
ducted by  a  private  firm  or  individual  as 
would  justify— even  were  the  principles  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution applicable — thi>  excise  imposed  by 
the  act  of  August,  B  1909,  §  38,  upon  the 
carrying  on  or  the  doing  of  business  in  a 
coroorstp  or  {(uasi  corporate  capacity. 

[Bd.  ^fDte.~For  other  eissi.  ■••  ConstltuUooal 
lAV.  Dec.  Dig.  I  m.*] 
iKTEIIItAT.  REVXHTIE  (I  2*)- EXCISE  OH  COB- 

poBATioHo— Mbabube  or  Tax. 
7.  Measuring  the  excise   imposed   by  the 
act  of  August  6,  1909,  §  3S,  upon  the  car- 
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rjinf  on  or  tTie  doing  of  buiiness  in  b  cor- ! 
porate  or  quABi  corporate  c&paeity  bj  the! 
entire  net  income  from  all  sources  does  not  \ 
invalidate  the  tax.  althouvb  a  part  of  auch  ' 
Income  may  be  derived  from  piopertj  in  , 
itself  not  taxable.  I 

[Ed.  Note.— For  other  cuss.  •««  iDUntal  R*v-' 
enue,  Cent  nig.  i  t:    Dec.  Dig.  |  I.*]  | 

Imterkal  Revknub  (i  2*)— KxciSK  ov  Cob- 

POKATIONS— MBASDBE  of   TaX. 

8.  The  measurement  bj  the  net  corporate 
Income  from  all  aources  of  the  excise  im- 
posed by  the  act  of  Au^st  5,  1909,  3  34, 
upon  the  doing  or  carrying  on  of  bUBinesa 
in  a  corporate  or  quasi  corporate  capacity, 
is  not  so  arbitrary  and  beseleaa  aa  to  fall 
outside  of  the  authority  of  the  taxing  power. 

[Bfl.  Note.— For  other  cases,  see  Internal  Rev- 
*Due,  Cent.  Dig.  i  1;    Dee.  Dig.  |  Z.*] 

OoNBTiTunoifAi,  Law  (|  28G*)— Dri  Pbo- 
CEss  OF  Law — Fxdbbal  Excise  on  Cob- 
fob  ationb. 

9.  Property  is  not  taken  without  due 
process  of  law  by  the  imposition,  under  the 
Bct  of  August  6,  1909,  S  38,  of  an  excise, 
tneaaured  by  the  net  corporate  income, 
upon  the  doing  or  the  carrying  on  of  busi. 
ness  in  a  corporate  or  quasi  corporate  ca- 

[BS.  Note.— Por  other  cMCa,  as*  CoDitltutloDBl 
Lav,  Dee.  Dig.  f  I8«.*I 

Internal  Rbtbnce  (S  2*)— Excise  on  Cob- 

POBATIONS  —  POBSIBLK    RBSULTS    AS    AF- 

TECTiNa  Vauditt. 

10.  The  powihility  that  the  rights  of  thu 
teveral  states  te  create  corporations  may 
practically  be  destroyed  by  the  exercise  of 

the  power  aasumed  by  Congress  in  the  net 
of  August  S,  1909,  S  38,  to  impose  an  ex- 
cise upon  the  doing  or  the  carrying  on  of 
bueiness  in  a  corporate  or  quasi  corporate 
capacity,  furnishes  no  ground  for  judiciul 
interference  with  the  tu. 

rea.  Note,— For  other  caeen.  se*  Internal  Rev- 
enue. Cent  Dig.  I  2:    Dec.  Dig.  9  t.'] 
INTEBNAL  nEVBNDB  tf  9»)— EXCISE  ON  COB- 

PORATtOKS— "DOINO    BcaiNBSB"  —  ItEAL 

Estate  Coup  a  ribs. 

11.  Corporations  organized  for  and  ac- 
tually  engaged  in  such  activities  as  leasing 

Eroperty,  collecting  rent«,  managing  office 
uildings,  making  mrestments  of  promts,  or 
leasing  ore  lands  and  coIlectiDg  royalties, 
managing  wharves,  dividing  profits,  and  in 
some  cases  investing  the  surplus,  are  en- 
gaged in  business  within  the  meaning  of  the 
act  of  August  S,  1909,  S  38,  imposing  an 
excise  upon  the  doing  or  the  carrying  on 
of  buHineas  in  a  corporate  or  quasi  corporate 
caps  city. 

[Ea.  Note.— For  other  caaea,  see  iBtemal  Rev- 
enue. Cent.  Dig.  II  IS-tS:    Dec.  Dig.  |  >.• 

For  other  fleBnltlOM,  »«•  Words  And  Plirasos. 
vol.  9,  pp.  Z1E5-2130:    vol.  I,  pp.  7MD-7641.] 

Intebnal  Rkvekdc  II  9*)  —  Excise  oit 
Cobpobatiokb  —  '"EwiKO  Business"  — 
TAzmcrEB  Coupant. 

12.  A    corporation    owning    and    leasin)> 

taxicabs  and  collecting  rents  therefrom  is 
engaged  in  business  within  the  meaning  ol 
the  act  of  August  5,  1909,  §  38,  impOBinu 
an  excise  upon  the  doing  or  carrying  on  of 
business  in  a  corporate  or  quasi  corporate 


INTEBSAI,  PCVEStTB  f!  2*)- Fbdebal  Taxa- 
TTO"j  OF  State  Aoe:»cies  —  KxciSE  0[» 
PuBLin  Sehvicb  Cobpobations. 

13.  Public-service  eorporations,  such  aa 
street  railway  companies  created  under 
state  laws,  maj^  constitutionally  be  subject- 
ed to  the  excise  imposed  by  tiie  act  of 
August  5,  1609,  g  38,  upon  the  doing  or  car- 
rying  on  of  business  in  a  corporate  or 
quasi   corporate  capacitv. 

(Ed.  Noie-For  other  cuee.  see  Inienial  Rev- 
cnue.  Cent.  Dig.  |  1;    Dec.  Dig.  [  I.*] 
IlTTERKAl.  REVENUK  {|  2*)— EXCISE  ON  OOB- 

PO  BATIONS— EXBMPTI  ON  9. 

14.  Exempting  corporations  vrhose  net 
annual  incomes  are  under  (fi.OOO  from  the 
excise  imposed  by  the  act  of  August  6, 
1909,  i  38,  upon  the  doing  or  the  carrying 
on  of  business  in  a  corporate  or  quasi  cor- 
porate capacity,  does  not  invalidate  the  tax. 

[Ed.  Note.—Por  other  cam.  sea  Internal  Rev- 
enue, Cent.  Dig.  t  t:    D«c.  Dig.  |  t.*] 

iHTERNAi.  Revenue  (j  2*)- Excise  on  Cor- 
poration a — E  ^E  U  FTIONB. 
la.  Labor,  agricultural,  and  horticultural 
organizations,  fraternal  and  benevolent  so- 
cieties, and  organizations  for  religious, 
eharitablc  or  educational  purposes,  could  ba 
excepted  from  the  operation  of  the  excise 
imposed  by  the  act  of  August  5,  1909,  S  3B, 
upon  the  doing  or  tlie  carrying  on  of  busi- 
ness In  a  corporate  or  quasi  corporate  ca- 
pacity,  without  invalidating  the  tax. 

[Ed.  Nota.- For  other  caaee.  »e  Internal  Rev- 
enue. Cent.  Dig.  I  1:    Dec.  Dig.  I  !.•] 


Id.  The  excise  measured  by  net  annual  in- 
come, imposed  by  the  act  of  August  5,  1909, 
9  38,  upon  the  doing  or  the  carrying  on  of 
business  in  a  corporate  or  quasi  corporate 
capacity,  is  not  invalid  because  a  deduc- 
tion of  interest  payments  is  permitted  only 
in  case  of  interest  paid  by  banks  and  trust 
companies  on  deposits,  and  interest  actually 
paid  within  the  year  on  bonded  or  other  in- 
delitcdneas  to  an  amount  not  exceeding  thi* 
palil-up  capital  stock. 

[Ed.  Note.- For  elKer  cssea.  see  Internal  Rev- 
enue, Cent  Dig.  I  1;    Dec.  Dig.  I  I.*] 

Internal  Revenue  (|  2*)  —  Excise  on 

COBPtTBATlONS— INEUUALITT   OF  APPUCA- 

tiow. 

IT.  Inequality  of  application,  owing  to  dif- 
ferent local  conditions,  does  not  invalidate 
the  excise  imposed  by  the  act  of  August  S, 
1909.  g  38,  upon  the  doing  or  the  carrying 
on  of  business  in  a  corporate  or  quasi  eor- 
pornte  capacity. 

[Ed.  Note.— For  other  caws,  see  Intamal  Ret- 
enue,  Cent  Dig.  I  2:    Dec  Dig.  g  !.*] 

IHTBBHAI.  Revenue  (|  9«)— Feoebai.  Tax 
ON  State  Agencies— Excise  on  Cobfo- 

BATIONS. 

16.  Corporations  acting  as  trustees, 
guardians,  etc,  under  the  authority  of  the 
laws  or  courts  of  a  state,  are  not  the 
agents  of  the  state  government  in  such  a 
sense  as  to  be  exempt  from  the  imposition, 
under  the  act  of  August  5,  1909,  g  39,  of 
nn  excise  measured  by  net  income  upon  the 
doing  or  the  carrying  on  of  business  in  a 
porate  or  quasi   corporate  capacity. 


[F.( 
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PvBua. 

IS.  Making  the  Tetumi  for  the  uiseRi- 
■nent  of  the  eiciEi  Impoaed  by  the  net  of 
August  fi,  1009,  S  38,  oa  the  doing  ot  the 
•vrjing  OD  of  buaineoa  in  a  corporate  or 
qiiaii  corporata  c&pacitf,  public  dooument* 
and  open  to  inapection  aa  such,  noder  cer- 
tain reatrlctioni,  aa  Is  done  by  BubaectlOD  G 
of  that  act.  at  amended  b;  the  act  of  June 
IT,  1910  (Stat,  at  L.  2d  Seas.  Slat  Cong.  4d4, 
chap.  297),  does  not  do  violence  to  tbe  conati- 
totlonal  protection  against  unreaaoaaUe 
•earchea  and  eelzurea. 

[Ed.  NolB.— Por  aCtiar  cuai.  KB  SBsrcbea  and 
SeliurM,  Cent.  Dig.  I  i:    D»e.  Dtc  g  T.*] 

CowOTiTunORAL  Law  ()  46»)— Wbem  Va- 
UDiTT  Mat  bb  Abbaiud. 

ao.  No  ohjectioni  to  the  Talidity  of  a 
itatute  will  be  considered  which  do  not 
liroperlv  arise  in  the  case  before  the  court. 

(Bd.  Note.— For  Mtisr  cues,  see  CoDttltutlonal 
Law.  Cent  DK.  n  U-Ui    Dec  Die.  I  ts.'l 


.Argued  March  17  and  18, 1910.    Ordered  for 
reargument    before   full    bench    Maf    3], 

1910.  Reargued  Januarj  IT,  IS  and  19, 

1911.  Decided  March   13,  1911. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ver. 
mont  to  review  a  decree  sustaining  a  de- 
mnrrer  to  and  dismissing  a  bill  which 
-•ought  to  restrain  the  directors  of  a  cor- 
poration from  complying  with  the  Federal 
-corporation  tax.     Affirmed.    Also 

SEVEN  APPEAIf  from  the  (Sreuit 
Court  of  the  United  SUtea  for  the 
Bouthem  Diatrict  of  New  Yorkj  THREE 
APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mtusachu- 
«etU;  TWO  APPEALS  from  the  Circuit 
Court  of  the  United  Statea  for  the  North- 
«m  District  of  Illinois;  AN  APPEAL  from 
the  Circuit  Court  of  the  United  SUtes  for 
the  Northern  District  of  Ohio;  and  AN 
APPEAL  from  the  Circuit  Court  of  the 
DDit«d  States  for  the  District  of  Minnesota, 
—•11  bringing  up  similar  decrees  for  review. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meisra.  Ma  swell  Brart*.  Henry  B. 
Warduer,  and  John  Q.  Sargent  for  appel- 
knt  in  No.  407. 

Meesra.  Richard  V.  UndAbDrjr,  and 
Charles  W.  Pierson  for  appellant  in  No.  409. 

Messrs.  Richard  T.  Iilndabnry,  Charles 
W.  Pierson.  and  Robert  Ljnn  Cox  for  ap- 
pellant in  No.  410. 

Messrs.  Edward  Osgood  Brown,  George 
Packard,  Vincent  J.  Walsh,  and  Orville 
Peckham  for  appellants  in  Nos.  411  and 
41S. 

Haaara.  Jnllen  T.  Davlea,  Fraderio  D. 

'For  OLliar  auu  >m  unie  loolc  1 1  hdubeb  Id 


MaK<nn«7,  and  Dariea,  Stone,  &  Auerbach 
for  appellant  in  No.  41S. 

Messrs.  J.  B.  Foraker,  Alton  C.  Duatiu, 
D.  Edward  Morgan,  Richard  Inglia,  Arthur 
F.  Odlin,  George  B.  Siddall,  and  Bulkia;  A 
Inglia  for  appellant  in  No.  4Z0. 

Messrs.  John  G.  Johnaon,  Frederic 
Jeanp  Stlmaon,  Lawrence  M.  Stockton, 
J.  Grant  Forbes,  and  Harris  Livermore  for 
appellant  in  No.  42S. 

Mr.  Frederic  R.  Coudert  tor  appellanta  in 
Nos.  431  and  432. 

Mr.  Richard  Reld  Rogera  for  appel- 
lants in  No.  442. 

Messrs.  Charles  H.  Tyler,  Owen  D.  Young, 
Burton  E.  Eamea,  Randolph  Frothingham, 
Barry  Hohun,  Tyler  A  Young,  and  Mc- 
Gowan,  Serven,  A  Mohun  for  appellant  in 
No.  443. 

Messrs,  Jed  L.  Washburn,  William  D. 
Bailey,  and  Oscar  Mitchell  for  appellant  in 
No.  446. 

Mesara.  Chorlea  Hownrd  Williams  and 
Howard  H.  Williama  for  appellanU  in  No. 
468. 

Messrs.  John  O.  Johnaon,  Frederlo 
Jeanp    Stlmaon,    Lawrence   M.    Stockton, 

id  Harris  Livermore  tor  appellants  in  No. 


467. 

Solicitor  General  Bowers  and  Solicitor 
General  Lehmann  (by  special  leave)  for 
the  UnlUd  States. 

Messrs.  William  D.  Onthrle,  Victor 
Morawetc,  and  Howard  Van  Sinderen  for 
appellees  in  No.  410. 

Measrs.  William  N.  Dykman  and  Arthur 
B.  Goddard  for  appellees  fn  No.  409. 

Mesers.  Charles  A.  Snow  and  Joseph  H. 
Knight  for  appellees  in  No.  425. 

Mr.  George  L.  Nichols  for  appellees  in 
No.  431. 

Mr.  Harvey  T.  Andrews  for  appellees  tn 
No.  432. 

Mr.  James  L.  Quackenbush  for  appellees 
in  No.  442. 

*Mr.  Justice  Daj  delivered  the  opinion  of  • 
the  court; 

These  cases  involve  the  constitutional 
validity  of  g  3S  of  the  act  of  Congress  ap- 
proved Augnst  &,  1909,  known  as  "tbe 
corporation  tax"  law.  Stat,  at  L.  1st  Sesa. 
61st  Cong.  pp.  11-112-117,  chsp.  6,  U.  S. 
Comp.  Stat.  Supp.  1900,  pp.  639-844-840. 

It  la  cont«nded  in  the  first  place  that 
this  section  of  the  act  is  unconstitutional, 
because  it  is  a  revenue  measure,  and  origi- 
nated in  the  Senate  in  violation  of  9  7  of 
article  1  of  the  Constitution,  providing 
that  "all  hills  for  raising  revenue  shall  or- 
iginate in  the  House  of  Representatives,  but 
the  Senate  may  propose  or  concur  with  the 
amendments,  aa  on  other  billa."  The*J 
history  of  the  aet'is  contained  in  the  gor-  « 
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•rmnfliit^  brief.  Mid  la  Meeptad  u  oomot, 
no  objection  bdng  made  to  ita  accunu?. 

Tliii  statement  abowa  that  the  tariff  bill 
of  irbieb  the  aeetioD  under  consideration 
ii  a  part,  originated  in  the  Mouae  of  Rep- 
resentativea,  and  wai  there  a  general  bill 
for  tbe  collection  of  revenue.  As  originally 
introduced,  it  contained  a  plan  of  inher- 
itance taxation.  In  the  Senate  the  pro- 
posed tax  wai  removed  from  the  bill,  and 
the  eorporation  tax,  in  a  meaanra,  eiibati- 
tuted  therefor.  The  bill  having  properly 
originated  in  the  House,  we  perceive  no 
reason  in  tbe  constitutional  provision  re- 
lied upon  why  it  maj  not  be  amended  in 
the  Senate  in  the  manner  which  it  waa 
in  this  case.  The  amendment  was  germane 
to  the  subject-matter  ol  the  bill,  and  not 
bejond  the  power  of  the  Senate  to  propose. 
In  thus  deciding  we  do  not  wish  to  be 
regarded  as  holding  that  the  journals  of 
tbe  House  and  Senate  maj  Ik  ei^amined  to 
invalidate  an  act  which  has  been  passed 
and  signed  bj  the  presiding  olBcers  of  tbe 
House  and  Senate,  and  approved  bj  the 
President,  and  dufy  deposited  with  the 
State  Department.  Marshall  Field  A  Co. 
r.  Clark,  143  U.  S.  64D,  3Q  L.  ed.  294,  IZ 
Sup.  CL  Bep.  406;  Esrwood  t.  Wentworth, 
ie2  U.  S.  547,  40  L.  ed.  1069,  18  Sup. 
Ct  Rep.  890;  Twin  City  Bank  r.  Kebelc- 
er,  167  V.  B.  190,  42  L.  ed.  134,  17  Sup. 
Ct  Rep.  768. 

In  order  to  have  in  mind  some  of  the 
more  salient  featurea  of  the  statute,  with 
a  view   to    ita   interpretation,   a   part   of 
the    flrat   paragraph    ia    here    set    out, 
follows: 

"Sec.  38.  That  every  corporation,  joint 
stock  company,  or  association  organized 
for  profit  and  having  a  capital  stock  rep- 
resented by  iharea,  and  every  insurance 
company  now  or  hereafter  organized  under 
the  laws  of  the  United  States  or  of  any 
state  or  territory  of  the  United  States,  or 
under  the  acta  of  Congress  applicable  to 
Alaska  or  tbe  District  of  Columbia,  or 
now  or  hereafter  organized  under  the  laws 
of  any  foreign  country,  and  engaged  in 
^  business  in  any  state  or  territory  of  the 
«  United  States  or  in  Alaska  or  in  the  Dis- 
I*  triot  of  Columbia,  shall  be  subject'to  pay 
annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by 
mieb  corporation,  joinC  atock  company  or 
association,  or  insurance  company  equiva- 
lent to  one  per  centum  upon  the  entire 
net  income  over  and  above  five  thousand 
dollars,  received  by  it  from  all  sources  dur- 
ing such  year,  exclusive  of  amounts  re- 
oeived  by  it  as  dividends  upon  stock  of 
other  corporations,  joint  stock  companiea 
or  associations,  or  insurance  companies  sub 
ject  to  the  tax  hereby  Imposed;  or,  if  or- 


ganized imder  tha  lawa  of  any  foraiga 
oountry,  upon  the  amount  of  net  inooma 
over  and  above  five  thousand  dollara  ra> 
ceived  by  it  from  business  transacted  and 
capital  invested  within  tlie  United  States 
and  ita  territories,  Alaska  and  the  District 
of  Columbia,  during  such  ^ear,  exclusive 
of  amounts  so  received  by  it  as  dividends 
upon  stock  of  other  euipo rations,  joint 
stock  companiea  or  associations,  or  insur- 
ance companies  tubject  to  the   tax   hereby 

A  reading  of  this  portion  of  the  statute 
shows  the  purpose  and  deaign  of  Congreaa 
in  its  enactment  and  the  subject-matter  of 
its  operatiotL  It  Is  at  once  apparent  that 
its  terms  embrace  corporations  and  Joint 
stock  companies  or  associations  which  are 
organized  for  profit,  and  have  a  capital 
stock  represented  by  slinres.  Sucli  joint 
stock  companiea,  while  difl'ering  somewhat 
from  corporations,  have  many  of  their  at- 
tribulea  and  enjoy  many  of  their  privilegea. 
To  these  are  added  insurance  companiea, 
and  they,  as  corpora  ti  one,  joint  stock  com- 
panies, or  associations,  must  l>e  such  as  are 
now  or  hereafter  organized  under  the  laws 
of  the  United  States  or  of  any  etate  or 
territory  of  the  United  States,  or  under  the 
acta  of  Congress  applicable  to  Alaska  and 
the  District  of  Columbia.  Each  and  all 
of  these,  tbe  statute  declares,  shall  be  sub- 
ject to  pay  annually  a  special  excise  tax 
with  respect  to  the  carrying  on  and  doing 
business  by  such  corporation,  joint  stock 
company  or  association,  or  insurance  com- » 
pany.  The  tax  is  to  be  equivalent  to  1  per  ^ 
cent  of  tbe  entire  net>income  over  and* 
abov«  $6,000  received  by  such  corporation 
or  company  from  all  tourcea  during  th» 
year,  excluding,  however,  amounts  received 
by  them  as  dividends  upon  stock  of  other 
corporations,  joint  stock  companies  or  aa- 
Bociations,  or  insurance  companiea,  subject 
to  the  tax  imposed  by  the  statute.  Similar 
companies  organized  under  the  laws  of  any 
foreign  country,  and  engaged  in  businesa 
in  any  state  or  territory  of  the  United 
States,  or  in  Alaska  or  the  District  of 
Columbia,  are  required  to  pay  the  tax  upon 
the  net  income  over  and  above  $5,000  re- 
ceived by  tbem  from  businesa  tronsaetad 
and  capital  invested  within  the  United 
States,  the  territoriee,  Alaska,  and  the 
District  of  Columbia,  during  each  year, 
with  tbe  like  exclusion  aa  to  amounts  re- 
ceived by  them  as  dividends  upon  stock 
of  other  corporations,  joint  atock  companies' 
or  associations,  or  insurance  companiea, 
subject  to  the  tax  Imposed. 

While  the  mere  declaration  contained  in 
a  statute  that  it  shall  be  regarded  as  » 
tax  of  a  particular  character  does  not 
make  it  such  if  It  Is  apparent  that  it  can- 
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not  be  *o  design&ted  eouittentlr  with  tha ' 
meaning  and  effect  of  the  aot,  neverthelaaa 
the  decUratiou  of  the  lawmaking  power  ie 
entitled  to  much  weight,  and  in  thiB  atatute 
the  intention  ie  expreaalj  declared  to  im- 
poM  a  apecial  ezoiae  tax  with  reepect  to 
the  canning  on  or  doing  fauaineaa  by  aueh 
corporation,  joint  atoek  eompanj  or  aa- 
•ociatlon,  or  companj.  It  U  therefore  ap- 
parent, giving  all  the  words  of  the  atatute 
«Sect,  that  the  tax  ia  impoaed  not  upon 
the  franchises  of  the  corporation,  irrespeo- 
tive  of  their  use  in  bualneaa,  nor  upon  the 
property  of  tbe  corporation,  but  upon  the 
doing  of  corporate  or  insurance  buainaaa, 
•nd  with  respect  to  the  carrying  on  thereof. 
In  a  aum  equivalent  to  1  per  centum  upon 
the  entire  net  income  over  and  above  $S,000 
received  from  all  sources  during  the  year; 


r  it 


*  la  a  tax  upon  the  doing  of  business,  with 

•  tbe  advantages  which  inhere  in  the*pecul- 
iarities  of  corporate  or  joint  stock  organiza- 
tion of  the  character  deacribed,  As  ttie 
latter  organizationa  share  many  benefits 
«f  corporate  organization,  it  may  ba  de- 
•cribeQ  generally  as  a  tax  upon  the  doing 
«f  businexa  in  a  corporate  capacity.  In  the 
ease  of  tbe  insurance  companiea,  the  tax 
is  imposed  upon  the  transaction  of  such 
business  by  companies  organized  under 
the  laws  of  the  United  Statea  or  any  state 
«r  t«rritory,  as  heretofore  slated. 

This  tax,  it  is  expreaaly  stated,  ia  to 
be  equivalent  to  1  per  centum  of  the  entire 
net  income  over  and  above  16,000  received 
from  all  lources  during  the  year, 
is  the  measure  ot  tiie  tax  expUoitly  adopted 
bj  the  statute.  Ths  income  is  not  limited 
to  such  as  is  received  from  property  used 
in  the  business,  strictly  speaking,  but  Is 
«xpressly  declared  to  be  upon  the  entire 
net  Income  above  fS,000  from  all  sources, 
excluding  tbe  amounts  received  as  dividends 
on  stock  in  other  corporations,  joint  stock 
-eompanies  or  associations,  or  i 
«ompanie8  also  subjeet  to  the  tax.  In  otioer 
words,  the  tax  ia  imposed  upon  tbe  doing 
«f  business  of  the  character  deacribed,  and 
the  measure  of  the  tax  is  to  be  the  inoome, 
with  tbe  oeduction  stated,  received  not  only 
from  property  used  in  busineaa,  but  from 
every  source.  This  view  of  the  meaaure  of 
the  tax  is  strengthened  when  we  note  that 
*a  to  organizations  under  the  laws  of 
foreign  countries,  the  amount  of  net  in- 
eoms  over  and  above  tS.OOO  includes  that 
Tsoeived  from  business  traneacted  and  cap- 
iUl  invested  in  tbe  United  States,  the 
territories,  Alaska,  and  ths  District  ot 
Columbia. 

It  is  further  strengthened  when  the  sub- 
sequent  aections  ars  considered  as  to  de- 
ductions  in  aacertaiuing   net   income   and 


requiring  ratons  froni  thoM  anbjeet  to  the 
BCL  Under  the  second  paragraph  the  net 
income  ia  to  be  ascertained  by  certain  de- 
ductions from  the  gross  amount  of  income 
received  within  the  year  "from  all  soureea;"  j_ 
and  the  return  to  be  made  to  the  collector  « 
of  internal  revenue*under  the  third  section •* 

required  to  show  tbe  gross  amount  of 
tbe  income  received  during  the  year  "from 
irees."  The  evident  purpose  ia  to 
a  return  of  the  entire  income,  with 
certain  allowances  and  dMuctioni  which  do 
not  suggest  a  restriction  to  income  derived 
from  property  actively  engaged  In  the  buai* 
neas.  This  interpretation  of  tbe  act,  aa 
resting  upon  the  doing  of  business,  is 
sustained  by  the  reasoning  in  Bpreckels 
Sugar  Ref.  Co.  t.  MeClain,  102  U.  S.  397, 
48  L.  ed.  496,  24  Sup.  Ct.  Bep.  370,  in 
which  a  special  tax  measured  by  the  gross 
receipts  of  the  business  of  refining  oil  and 
sugar  was  sustained  as  an  excise  in  respect 
I  the  carrying  on  or  doing  ot  such  busineaa. 

Having  thus  interpreted  the  atatute  in 
eontormity,  as  we  believe,  with  the  inten- 
tion of  Congress  in  passing  it,  we  proceed 
to  oonsider  whether,  as  thus  construed,  tlie 
statute  is  constitutionaL 

It  is  contended  that  it  !■  not;  certainly 
so  far  as  the  tax  is  measured  by  the  income 
of  bonds  nontaxable  under  Federal  etatutea, 
and  municipal  and  state  bonds  beyond  tbe 
Federal  power  of  taxation.  And  so  of  real 
and  personal  estates,  because  as  to  such 
estates  the  tax  ia  direct,  and  required  to 
be  apportioned  according  to  population 
among  the  states.  It  ts  insisted  that  such 
must  be  the  holding  unless  tbia  court  is 
prepared  to  reverse  tbe  income  tax  eases 
decided  under  the  act  ot  1SS4.  [ZS  SUt. 
at  L.  500,  chap.  349.]  Pollock  v.  Farmera' 
Loan  ft  T.  Co.  IS7  U.  8.  480,  80  L.  ed. 
760,  16  Sup.  Ct.  Re^  673,  a.  c  168  U. 
B.  001,  3«  L.  ed.  1108,  IS  Sup.  Ct  Rep. 
912. 

The  applicable  provisions  ot  the  Consti- 
tution of  the  United  States  Ln  this  con. 
nectlon  are  found  In  article  1,  S  8,  clause  1, 
and  In  article  1,  9  2,  elause  3,  end  article 
1,  I  0,  clause  4.     They  are  respectively: 

"The  Congress  shall  have  power  to  l«f 
and  collect  taxes,  duties,  imposts,  and  ex< 
cisea,  to  pay  the  debts  and  provide  tor  the 
common  defense  and  general  welfare  cd  the 
United  Statea;  but  all  duties.  Imposts,  and 
excises  shall  be  uniform  throughout  tlu 
United  BUtes."  ■* 

•  "Representatives  and  direct  taxes  shall  > 
be  apportioned  among  the  several  statea 
which  may  be  included  within  this  Union, 
according  to  their  reapective  numbere," 

"No  capitation  or  other  direct  tax  shall 
be  laid,  unleaa  in  proportion  to  the  eancua 
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or  enamaratloii  hMtinbefora  directed  to  be 

It  waA  under  the  UtUr  requirement  aa 
to  apportionment  of  direct  taxes  according 
to  population  that  this  court  in  the  Pollock 
Case  held  the  sUtute  of  1B94  to  be  imcon- 
atitutional.  UpoD  the  rehearing  of  tlie  caM 
Mr.  Chief  Juatice  Fuller,  who  epoke  for  the 
court,  eummariEing  the  effect  of  the  de- 
eiaion,  said: 

"We  have  eonaidered  the  act  only  In 
respect  of  the  tax  on  income  derived  from 
real  eetate,  and  from  invested  peraonal 
propartj,  and  have  not  commented  on  to 
much  of  it  a*  bear*  on  gaina  or  pro&te 
from  huaineaa,  privilegee,  or  employments, 
in  view  of  the  instance*  in  which  taxation 
on  business,  privileges,  or  emplojmenta  haa 
aasumed  the  guiae  ol  an  excise  tax  and  been 
■nsUined  as  auch."    1G8  U.  5.  eSB. 

And  aa  to  excise  taxes,  the  chief  juatice 
■aid: 

"We  do  not  mean  to  aa;  that  an  act 
laying  b;  apportionment  a  direct  tax  on 
all  real  estate  and  personal  property,  or 
the  income  thereat,  might  not  also  lay  ex- 
cise taxes  on  business,  privileges,  employ- 
ments, and  vocations."      (F.  637.) 

The  Pollock  Case  was  before  this  conri 
in  Enowlton  v.  Moore,  178  U.  S.  41,  44  L. 
ed.  OflB,  2Q  Sup.  Ct.  Rep.  747.  In  that 
case  this  court  sustained  an  excise  tax  up- 
on the  transmission  of  property  by  inlier- 
itonee.  It  was  contended  there,  as  here, 
that  the  case  was  ruled  by  the  Pollock  case, 
•nd  of  that  case  this  court,  epeaking  by 
the  present  chief  justice,  aaidi 

"The  issue  presented  in  the  Pollock  Case 
was  whether  an  income  tax  was  direct 
within  the  meaning  of  the  Constitution. 
-  Tbe  contentions  which  the  case  involved 
V  were  thus  presented.  On  the  one  hand, 
•  it  was  argued  that  only*  capitation  taxes 
and  taxes  on  land  as  such  were  direct,  with- 
in the  meaning  of  the  Constitution,  con- 
sidered as  a  matter  of  flrst  impression,  and 
that  previous  adjudications  had  construed 
the  Constitution  as  having  that  import.  On 
the  other  hand,  it  was  asserted  that,  in 
principle,  direct  taxes,  in  the  constitutional 
sense,  embraced  not  only  taxes  on  land  and 
capitation  taxes,  but  all  burdens  laid  on 
real  or  personal  property  because  of  its 
ownership,  which  were  equivalent  to  a  di- 
rect tax  on  such  property,  and  it  was  af- 
firmed that  the  previous  adjudications  of 
this  court  had  settled  nothing  to  tbe  eon- 

*^ndoubtedly,  in  the  course  of  tbe  opin- 
ion in  the  Pollock  Case,  it  was  said  that  if 
k  tax  was  direct  within  the  constitutional 
MUSS,  the  mere  erroneous  qualification  of  it 
•a  an  excise  or  duty  would  not  take  It  out 


of  the  eonatitational  roqairement  as  to  ap- 
portionment. But  this  language  related  to 
the  subject-matter  under  consideration,  and 
was  but  a  statement  that  a  tax  which  was 
in  itself  direct,  because  imposed  upon  prop- 
arty  aolaly  by  reason  of  it*  otcnersht'p,  eould 
not  b«  changed  by  affixing  to  it  tbe  quali- 
fleatioD  of  excise  or  duty.  Here  we  are 
asked  to  decide  that  a  tax  is  a  direct  tax 
on  proper^  which  has  at  all  times  be«n 
considered  u  the  antithesis  of  auch  a  tax; 
that  is,  that  it  has  ever  been  treated  as  s 
duty  or  excise,  because  of  the  particular 
which  gives  rise  to  its  levy. 


"Considering  that  the  constitutional  rule 
of  apportionment  had  its  origin  in  the  pur- 
pose to  prevent  taxes  on  persons  solely  be- 
oause  of  their  jreneral  oionerahip  of  proptrlg 
from  being  levied  by  any  other  rule  than 
that  of  apportionntent,  two  things  were  de- 
cided by  the  court:  First,  that  no  sound 
distinction  existed  between  a  tax  levied  on 
a  person  solely  because  of  his  general  own- 
ership of  real  property,  and  the  same  tax 
imposed  solely  because  of  his  general  own-  ^ 
ership  of  personal  property.  Secondly,  that  JJ 
the'tax  on  the  income  derived  from  such* 
property,  real  or  personal,  was  the  legal 
equivalent  of  a  direct  tax  on  the  property 
from  which  said  income  was  derived,  and 
hence  must  he  apportioned.  These  con- 
clusions, however,  lend  no  support  to  the 
contention  that  it  was  decided  that  duties. 
Imposts,  and  excises,  which  are  not  the 
essentia)  equivalent  of  a  tax  on  property 
generally,  real  or  personal,  solely  because  of 
its  ownership,  must  be  converted  into  direct 
taxes,  because  it  is  conceived  that  it  would 
be  demonstrated  by  a  close  analysis  that 
they  could  not  be  shifted  from  the  person 
upon  whom  they  flrst  fall." 

Tbe  same  view  was  taken  of  the  Pollock 
Case  in  the  subsequent  case  of  Spreckels 
Sugar  Ref.  Co.  v.  McClain,  supra. 

The  act  now  under  consideration  does 
not  impose  direct  taxation  upon  property 
solely  because  of  its  ownership,  but  the 
tax  is  within  the  class  which  Congress  is 
authorised  to  lay  and  collect  under  articla 
I,  3  8,  clause  1  of  the  Constitution,  and 
described  generally  as  taxes,  duties:.  Im- 
posts, and  excises,  upon  which  the  Imita- 
tion is  that  they  shall  be  uniform  tfarough- 
out  the  United  States. 

Within  tbe  category  of  indirect  taxation, 
as  we  shall  have  further  occasion  to  show, 
is  embraced  a  tax  upon  business  done  in  a 
corporate  capacity,  which  is  the  subject- 
matter  of  the  tax  imposed  in  tbe  act  under 
consideration.  The  Pollock  Case  construed 
the  tax  there  levied  as  direct,  because  it  was 
imposed  npon  property  simply  because  of 
its  ownership.    In  tbe  present  case  the  tax 
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to  not  prnTsbb  vnleM  than  b«  &  earring 
on  or  doing  of  buiineM  In  tiw  designated 
MpMitj,  and  thl*  is  made  tlw  occaaion 
for  the  tax,  measured  by  ttie  standard 
prescribed.  The  diSerenee  between  the  acts 
is  not  merelj  nomioBl,  but  rests  upon  sub- 
stantia] differences  l>etween  the  mere  own- 
•rship  of  property  and  the  actual  doing  of 
business  in  a  certain  way. 

It  ii  unnecessary  to  enter  upon  an  ei- 
e  tended  conaideraticn  of  the  technical  mean- 
^  ing  of  the  term  "excise."  It  has*been  the 
subject-matter  of  considerable  discussion, — 
the  terms  duties,  imposts,  and  excises  are 
generally  treated  as  embracing  the  indirect 
forms  of  taxation  contemplated  by  the  Con- 
stitution. As  Mr.  Chief  Justice  Fuller  said 
in  the  Polloclc  Case,  supra: 

"Although  there  have  been  from  time  to 
time  intimations  that  there  might  be  some 
tax  which  was  not  a  direct  tax  nor  included 
under  the  words  'duties,  imposts,  and  ex- 
cites,' such  a  tax  for  more  than  one  hundred 
years  of  national  existence  hat  as  yet  re- 
mained undiscovered,  notwithstanding  the 
itresB  of  particular  circumstances  has  in- 
vited thorough  investigation  into  sources 
Of  revenue,"   [187  U.  S.  957-1 

And  in  the  same  connection  the  chief  jus- 
tice, delivering  the  opinion  of  the  court  in 
Thomas  v.  United  States,  19!  U.  8.  363, 
48  U  ed.  4S1,  24  Sup.  Ct.  Rep.  30fi,  In 
speaking  of  the  words  "duties,"  "imposts," 
and  "axcises."  said ; 

"We  think  that  th«y  were  used  com- 
prehensively, to  cover  customs  and  exeias 
dnties  imposed  on  importation,  consump- 
tion, manufacture,  and  sale  of  certain  com- 
moditiea,  privileges,  particular  Inisiness 
transactions,  vocations,  ocenpatiODS,  and 
the   like." 

Duties  and  imposts  are  terms  commonly 
applied  to  levies  made  by  goremments  on 
the  importation  or  exportation  of  commodi- 
ties. Excises  are  "taxes  laid  upon  the 
manufacture,  sale,  or  consumption  of  com- 
modities within  the  country,  upon  licenses 
to  pursue  certain  occupations,  and  upon  cor- 
porate privilegea."  Cooley,  Const.  I4m.  7th 
•d.  680. 

The  tax  under  consideration,  as  we  have 
eonstrued  the  statute,  may  be  described  as 
an  excise  upon  the  particular  prlTilege  of 
doing  business  in  a  corporate  capacity,  i. 
t.,  with  the  advantages  which  arias  from 
corporate  or  quasi  corporate  organisation; 
or,  when  applied  to  insurance  companies, 
for  doing  the  business  of  such  companies. 
As  was  said  in  the  Thomas  Case,  102  U.  S. 
ID  supra,  the  requirement  to  pay  such  taxes 
•  involves  the  exercise  of 'privileges,  and  the 
element  of  absolute  and  unavoidable  de- 
mand  is  lacking.     If  business  is  not  done 


in  tiM  mauDtf  described  In  the  sUtnta,  m 
tax  b  payable. 

If  we  are  corraet  In  holding  that  this  Is 
an  excise  tax,  there  is  nothing  in  the  Con- 
stitution requiring  such  taxes  to  be  ap> 
portioned  according  to  population.  Pacifia 
Ins.  Co.  V.  Boule,  7  Wall.  433,  IB  L.  ed. 
OS;  Springer  r.  United  States,  102  U.  S. 
see,  Zf5h.eA.iSZ:  Spreckels  Sugar  Ref. 
Co.  V.  McClain,  1B2  U.  S.  397,  48  L.  ed. 
496,  24  Sup.  Ct.  Rep.  376. 

It  is  next  contended  that  the  attempted 
taxation  is  void  because  it  levies  a  tax  upon 
the  exclusive  right  of  a  state  to  grant 
corporate  franchises,  because  it  taxes  fran- 
chises which  are  the  creation  of  the  state 
in  its  sovereign  right  and  authority.  This 
proposition  is  rested  upon  the  implied  lim- 
itation upon  the  powers  of  national  and 
state  governments  to  take  action  which  en- 
croaches upon  or  cripples  the  exercise  of 
the  exclusive  power  of  sovereignty  in  the 
other.  It  bas  been  held  in  a  number  of 
eases  that  the  state  cannot  tax  franchises 
created  by  the  United  States  or  the  agenciea 
or  corporations  wliich  are  created  for  ths 
purpose  of  carrying  out  governmental  func- 
Uons  of  the  United  States.  U'Culloeh  t. 
Uaryland,  4  Wheat  316,  4  L.  ed.  6T»i 
Osbom  V.  Bank  of  United  SUtes,  9  Wheat 
733,  6  L.  ed.  204;  Union  P.  R.  Co.  v.  Penis- 
ton,  IS  Wall.  6,  21  L.  ed.  787 ;  California  t. 
Central  P.  R.  Co.  127  U.  &  1,  32  L.  ed.  150, 
2  Inters.  Com.  Rep.  1S3,  8  Sup.  Ct  Rep. 
1073. 

An  examination  of  these  cases  will  show 
that  In  each  case  where  the  tax  was  held 
invalid,  the  decision  rested  upon  tbs  prop- 
osition that  the  corporation  was  created  to 
carry  into  effect  powers  conferred  upon 
the  Federal  government  in  its  sovereign 
capacity,  and  the  attempted  taxation  was 
an  interference  with  the  effectual  exereiss 
of  auch  powers. 

In  Osbom  t.  Bank  of  United  States, 
supra,  a  leading  ease  upon  the  subject, 
whilst  it  was  held  that  the  bank  of  the 
United  States  was  not  a  private  corpora-  _ 
tion,  but  a  public  one,  created  for  national  ■• 
purposes,  and  therefore  beyond  the* taxing* 
power  of  the  state,  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  con- 
ceded that  if  the  corporation  had  been  or- 
iginated for  the  management  of  an  individ- 
ual concern,  with  private  trade  and  profit 
for  its  great  end  and  principal  object,  it 
might  be  taxed  by  the  state.  Said  Uw 
chief  justice: 

"If  these  premises  [that  the  corporation 
was  one  of  private  character]  were  tme, 
the  conclusion  drawn  from  them  would  be 
inevitable.  This  mere  private  corporation, 
engaged  in  its  own  business,  with  its  own 
views,  would  certainly   be  subject  to  tbs 
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Uzing  power  of  Um  ataU,  ma  uij  ladl- 
Tidual  would  be;  and  the  eaaiuil  eireum- 
etauce  of  \ta  being  employed  by  the  govern- 
ment  in  tlie  trBnuction  ol  its  flecftl  ftOftire 
would  no  more  exempt  its  private  buaineM 
from  the  operation  of  that  power  than  it 
would  exempt  the  private  buainesa  of  any 
iudividual  employed  in  the  same  manner." 
The  inquiry  in  thie  connection  is:  How 
far  do  the  implied  limitations  upon  the 
taxing  power  of  the  United  States  over 
objectH  which  would  otherwise  be  legitimate 
subjects  of  Federal  taxation,  withdraw  them 
from  the  reach  of  the  Federal  government 
in  railing  revenue,  because  they  are  pursued 
under  franchisee  which  are  the  creation  of 
the  states t 

In  approaching  tliie  subject  we  must 
remember  that  enactments  levying  taxes, 
as  other  laws  of  the  federal  government 
when  acting  within  constitutional  author- 
ity, are  the  supreme  law  of  the  land.  The 
Constitution  contains  only  two  limitations 
(m  the  right  of  Congress  to  levy  excise 
taxes:  they  must  be  levied  for  the  public 
welfare,  and  are  required  to  be  uniform 
throughout  the  United  States.  As  Mr. 
Chief  Justice  Chase  said,  speaking  for  the 
court  in  Licenae  Tax  Cases,  G  WalL  482, 
471,  18  L.  ed.  497,  GOO:  "Congress  cannot 
tax  exports,  and  it  must  impose  direct 
taxes  by  the  rule  of  Apportionment,  and 
indirect  taxes  by  the  rule  of  uniformity. 
IB  Thus  limited,  and  thus  only,  it  reaches 
r  every*  subject  and  may  be  exercised  at 
discretion."  The  limitations  to  which  the 
chief  justice  refers  were  the  only  ones  im- 
posed in  the  Constitution  upon  the  taxing 

In  McCray  v.  United  SUtoi,  105  U.  B. 
27,  49  L.  ed.  7B,  24  Sup.  Ct  Rep.  76S,  1  A. 
t  R  Ann.  Cas.  591,  this  court  sustained 
a  Federal  tax  on  oleomargarine,  artiflcially 
colored,  and  held  that  while  the  Gth  and 
10th  Amendments  qualify,  so  far  as  ap- 
plicable, all  the  provisiona  of  the  Constitu- 
tion, nothing  in  those  amendents  operates 
to  take  away  t)ie  power  to  tax  conferred 
by  the  Constitution  on  the  Congress.  In 
that  case  it  was  contended  that  the  suhject 
taxed  was  within  the  exclusive  domain  of 
the  states,  and  that  the  real  purpose  of 
Congress  was  not  to  raise  revenue,  but  to 
tax  out  of  existence  a  substance  not  harm- 
ful of  itself  and  one  which  might  be  law- 
full;  manufactured  and  sold;  but  the  only 
constitutional  limitation  which  this  court 
conceded,  in  addition  to  the  requirement  of 
uniformity,  and  that  for  the  sake  of  argu- 
ment only  so  far  as  concerned  the  ease 
then  under  consideration,  wae  that  Con 
gresB  is  restrained  from  arbitrary  imposi- 
Uons  or  from  exceeding  its  powers  In  seek- 
ing to  effect  unwarranted  ends.    The  limita- 


tion of  oniformit;  wM  deemed  snffident  by 
those  who  framed  and  adopted  the  Con- 
stitution. The  eourts  may  not  add  others. 
Patton  v.  Brady,  184  U.  8.  60S,  622,  40 
L.  ed.  713,  720,  22  Sup.  Ct  Rep.  493.  And 
see  United  SUtea  v.  Singer,  IS  Wall.  Ill, 
121,  21  L.  ed.  49,  61;  Nicol  v.  Ames,  173  U. 
B.  G09,  G15,  43  L.  ed.  786,  701,  19  Sup.  Ct. 
Rep.  522. 

We  must  therefore  enter  upon  the  in- 
quiry as  to  implied  limitations  upon  tha 
exercise  of  the  Federal  authority  to  tax  bs- 
cause  of  the  sovereignty  of  the  atatea  over 
matters  within  their  exclusive  jurisdictioi^ 
having  in  view  the  nature  and  extent  of 
the  power  specifically  conferred  upon  Con- 
gress by  the  Constitution  of  the  United 
States.  We  must  remember,  too,  that  the 
revenues  of  the  United  States  must  be 
obtained  in  the  same  territory,  from  the 
same  people,  and  exciss  taxes  must  be  col< 
lected  from  the  same  activities,  aa  are 
also  reached  by  the  states  in  order  to  sup-  ^ 
port  their  local  government.  |e 

*  While  the  tax  in  this  case,  aa  we  have  • 
construed  the  statute,  is  imposed  upon  ths 
exercise  of  the  privilege  of  doing  business 
in  a  corporate  capacity,  as  such  business 
is  done  under  authority  of  state  franchises, 
it  becomes  necessary  to  consider  in  this 
connection  the  right  of  the  Federal  govern- 
ment to  tax  the  activities  of  private  eo>- 
po  rat  ion  8  wliieb  arise  from  the  exercise 
of  franchises  granted  by  the  state  in  creat- 
ing and  conferring  powers  upon  auch  cor- 
porations. We  think  it  is  the  result  of  the 
cases  heretofore  decided  in  this  court,  that 
such  business  activities,  though  exercised 
becauae  of  state-  created  franchises,  are  not 
beyond  the  taxing  power  of  the  United 
States.  Taxes  upon  rights  exercised  under 
grants  of  state  franchises  were  sustained 
by  thie  court  in  Michigan  C.  H.  Co.  v.  Col- 
lector (Michigan  C.  R.  Co.  v.  Slack)  100 
U.  S.  595,  2fi  Led.  647;  United  States 
V.  Erie  R.  Co.  106  U.  S.  327,  27  L.  ed. 
151,  1  Sup.  Ct.  Rep.  223;  Spreckels  Sugar 
Eef.  Co.  V.  McClain,  192  U.  S.  397,  48  1. 
ed.  496,  24  Sup.  Ct.  Bep.  370. 

It  is  true  that  in  those  cases  the  ques- 
tion does  not  seem  to  have  been  directly 
made,  but,  in  sustaining  such  taxation,  the 
right  of  the  Federal  government  to  reach 
such  agencies  was  necessarily  involved. 
The  question  was  raised  and  decided  In  the 
case  of  Veazie  Bank  v.  Fenno,  8  Wall.  S33, 
19  L.  ed.  482.  In  that  well-known  case  a 
tax  upon  the  notes  of  a  state  bank  issued 
for  circulation  was  sustained.  Mr.  Chief 
Justice  Chase,  In  the  course  of  the  opinion, 

"Is  it,  then,  a  tax  on  a  franchise  grant- 
ed by  a  state,  which  Congress,  upon  any 
principle    exempting   the   reserved    powers 
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et  tbe  atfttas  from  tmpidniMnt  bjr  tazaitioii, 
niut  be  h«ld  to  hrnn  no  Mithority  to  laf 
Mid  collect! 

"W*  do  not  laj  that  thore  may  not  be 
■nch  ft  tax.  It  may  be  admitted  that  the 
reserved  rigbta  of  the  states,  such  m  the 
right  to  pass  laws,  to  give  effect  to  laws 
through  executive  action,  to  edminiitor  jus- 
tice tlirougii  the  courts,  and  to  employ  all 
npcessary  agencies  for  legitimate  purposes 
of  state  government,  are  not  proper  sub- 
S  jects  of  the  taxing  poner  of  Congress.  But 
r  it  cannot  be  ndmitted  that*  franchises  grant- 
ed by  a  state  ars  necessarily  exempt  from 
taxation;  for  franchises  are  property,  of- 
ten very  vslunble  and  productive  property; 
■nd  when  not  conferred  for  the  purpose  of 
^ving  effect  to  oome  reserved  power  of  a 
state,  seem  to  be  as  properly  objects  of 
taxation  as  any  other  property. 

"But  in  the  case  before  us  the  object  of 
taxation  is  not  the  franchise  of  the  bank, 
but  property  created,  or  contracts  made 
and  issued  under  the  franchise,  or  power 
to  issue  bank  bills,  A  railroad  company, 
in  the  exercise  of  its  corporate  franchises, 
issues  freight  receipte,  bills  of  lading,  and 
passenger  tickets;  and  it  cannot  be  doubt- 
ed that  the  organization  of  railroads  is 
quite  OS  Important  to  tbe  state  as  the 
organization  of  banks.  But  it  will  hardly 
be  questioned  that  these  contracte  of  the 
company  are  objects  of  texation  within  the 
powers  of  Congress,  and  not  exempted  by 
any  relation  to  the  state  which  granted 
tha  charter  of  the  railroad.  And  it  seems 
difficult  to  distinguish  the  taxation  of  notes 
Issued  for  circulation  from  the  texation 
of  these  railroad  contracts.  Both  descrip- 
tions of  controcts  are  means  of  profit  to 
the  corporations  which  issue  them ;  and 
both,  as  we  think,  may  properly  be  made 
contributory  to  the  public  revenue."  (Pp. 
fi47,  548.) 

It  is  true  that  the  decision  in  tbe  Veazle 
Bank  Case  was  also  placed,  in  a  measure, 
upon  the  authority  of  the  United  States 
to  control  the  circulating  medium  of  tha 
country,  but  the  force  of  the  reasoning 
which  we  have  quoted  has  not  been  denied 
or  departed  from. 

In  Thomas  v.  United  States,  192  U.  S. 
S63,  48  L.  ed.  481,  24  Sup.  Ct.  Rep.  303,  a 
Federal  tax  on  the  transfer  of  corporate 
■hares  in  state  corporations  was  upheld 
as  a  Ux  upon  business  transacted  tn  the 
exercise  of  privileges  afforded  by  the  state 
laws  in  respect  to  corporations. 

In  NIcol  V.  Ames,   173   U.  S.  SOS,  43  L. 

•d.   786,   10   Sup.   Ct.   Bep.   522,   a  Tederal 

tax   was   sustained  upon   the  enjoyment  of 

g  privileges   Bffi>rded    by    a    board    of   trade 

>■  inenrnnratwl  hy  the  atate  of  Illinoia. 

•  When   the  Constitution  was  framed,   the 


right  to  lay  ezdsa  tozea  woa  broadly  eon- 
terred  upon  the  Congress.  At  that  time 
very  few  corporations  existed.  If  the  mere 
fact  of  state  incorporation,  extending  now 
to  nearly  all  branches  of  trade  and  industry, 
could  withdraw  the  legitimate  objects  of 
Federal  taxation  from  the  exercise  of  tha 
power  conferred,  the  result  would  be  to 
exclude  the  national  government  from  many 
objects  upon  which  indirect  taxes  could  be 
constitutionally  imposed.  Let  it  be  sup- 
posed that  a  group  of  individuals,  aa  part- 
ners, were  carrying  on  a  business  upon 
which  Congress  concluded  to  lay  an  excise 
tax.  If  it  be  true  that  the  forming  of 
a  state  corporation  would  defeat  this  pur* 
pose,  by  taking  the  necessary  steps  required 
by  the  state  law  to  create  a  corporation  and 
carrying  on  the  business  under  righta  grant- 
ed by  a  state  statute,  the  Federal  tax  would 
become  invalid  and  that  source  of  national 

lue  be  destroyed,  except  as  to  tha 
business  in  the  bands  of  individuals  or 
partnerships.  It  cannot  be  supposed  that 
it  was  intended  that  it  should  be  within 
the  power  ol  individuals  acting  under  state 
authority  to  thus  impair  and  limit  the  ex- 
ertion of  authority  which  may  be  essential 
national  existence. 

In    this    connection    South    Carolina    ▼, 
United  States,  IBB  U.  S.  437,  60  L.  ed.  261, 

up.  Ct  Rep.  110,  4  A.  4  E.  Ann.  Caa. 
is  important.  In  that  eaae  ii  was 
held  that  the  agenta  of  the  state  govern- 
it,  carrying  on  the  business  of  selling 
liquor  under  state  authority,  were  liable 
to  pay  the  internal  revenue  tax  imposed 
by  the  Federal  government.  In  the  opinion 
previous  cases  in  this  court  were  reviewed, 
and  the  rule  to  be  deduced  therefrom  stat- 
ed to  be  that  the  exemption  of  state  agen- 
cies and  instrumentalities  from  national 
taxation  was  limited  to  those  of  a  strictly 
governmental  character,  and  did  not  extend 
to  thoee  used  by  the  state  in  carrying  on 
business  of  a  private  character.  199  U. 
S.  461. 

le  cases  unite  in  exempting  from  Fed-  ^ 
eral  taxation  the  means  and  instnimentali-  js 
ties  employed  in  carrying  on  the* govern-* 
mental  operations  of  the  state.  The  ex- 
ercise of  such  rights  as  the  establiahment 
of  a  judiciary,  the  employment  of  officers 
to  administer  and  execute  the  laws,  and 
similar  governmental  functions,  cannot  be 
taxed  by  the  Federal  government  The  Col- 
lector r.  Day,  11  Wall.  113,  20  L.  ed.  122; 
United  States  v.  Baltimore  &  0.  R.  Co. 
17  Wall.  322,  21  L.  ed.  697;  Ambroaini  v. 
United  Btatea,  1S7  U.  S.  1,  47  L.  ed.  4t, 
23  Sup.  Ct  Rep.  1,  12  Am,  Crim.  Rep.  690. 
But  this  limitation  baa  never  been  ex.' 
tended  to  tbe  excluaion  of  the  octivities  of 
a  merely  private  business  from  the  Federal 
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tUlBg  power,  aIUum^  Uw  power  fa>  ti.- 
erciM  them  ie  derWed  from  aa  act  of  in- 
eorpoTAtioD  bj  one  of  the  states.  We  there- 
fore reaeh  the  eoneluaion  that  the  mere 
fact  that  the  bueineea  taxed  is  done  in 
purauauoe  of  authority  granted  by  a  itate 
in  the  CTeatiOD  of  private  corporation!  doea 
not  exempt  it  from  the  exercise  of  Federal 
authority  to  levy  excise  taxes  upon  such 
privilege*. 

But,  it  it  insisted,  this  taxation  ie  so 
unequal  and  arbitrary  in  the  fact  that  it 
taxes  a  business  when  carried  on  by  a  cor- 
poration, Bj)d  exempts  ■  similar  business 
when  carried  on  by  a  partnership  or  private 
individual,  es  to  place  it  beyond  the  au- 
thority conferred  upon  Congress.  As  we 
have  seen,  the  only  limitation  upon  the 
authority  conferred  is  uniformity  in  lay- 
in(t  the  tax,  and  unifnrmity  does  not  re- 
quire the  equal  applicrtion  of  the  tax  to 
all  persons  or  corporations  who  may  come 
within  its  operation,  but  is  limited  to  geo- 


owner  kept  for  private  use) ;  Nicol  v.  Ame^, 
aupra  (a  tax  upon  sales  or  exchanges  of 
Ixnrds  of  trade);  Knowlton  v.  Moore,  su- 
pra (a  tax  on  the  transmission  of  property 
from  the  dead  to  the  living)  ;  Treat 
White,  181  U.  8.  20*,  «  L.  ed.  863,  21  Si 
Ct  Rep.  611  U  tax  on  agreements  to  s 
shares  of  stock,  denominated  "calls" 
stockbrokers);  Patton  t.  Brady,  184  U.  S. 
608,  46  L.  ed.  713,  22  Sup.  Ct.  Rep.  493 
(a  tax  on  tobacco  manufactured  for  " 
■umption,  and  imposed  at  a  period  ii 
mediate  the  commencement  of  manufacture 
and  tbe  flnal  consumption  of  the  article); 
Cornell  v.  Coyne,  182  U.  8.  118,  48  L.  ed. 
604,  24  Sup.  Ct.  Rep.  383  {a  tax  on  "filled 
cheese"  manufactured  expressly  for  export)  ; 
McCrav  v.  United  States,  IBS  U.  S.  27,  49 
L.  ed.  '78,  24  Sup.  Ct.  Kep.  760,  1  A.  4  E. 
Ann.  Cas.  Sfll  (a  tax  on  oleomargarine  not 
artificially  colored,  a  higher  tax  on  oleo- 
margarine artificially  colored,  and  no  tax 
on  butter  artiflcially  colored);  Thomas  v. 
United  States,  supra  (a  tax  on  sales  of 
■hares  of  stock  in  corporations);  Pacific 
Ins.  Co.  V.  Soule,  7  Wall.  433,  19  L.  ed.  OG 
(a  tax  upon  the  amounts  insured,  renewed, 
or  continued  by  insurance  companies,  upon 
the  groES  amounts  of  premiums  received 
and  asseBsments  made  by  them,  and  also 
upon  dividends,  undistributed  sums,  and  in- 
comes);  Veazie  Bank  v.  Fenno,  8  Wall. 
633,  19  L.  ed.  482  (a  tax  of  10  per  centum 
on  the  amount  of  the  notes  paid  out  of  any 
state  bank,  or  state  banking  aesociation)  ; 
Scholey  V.  Rew,  23  Wall.  331,  23  L.  ed.  "09 
(a  tax  on  devolutions  of  title  to  real  es- 
tate);  Spreckela  v.  Sugar  Ref.  Co.  192  U. 

B.  397,  48  L.  ed.  496,  24  Sup.  Ct.  Rep.  378 
(a  tax  on  the  gross  receipts  of  corporations 
and  companies,  in  excess  of  S250.000,  en- 
gaged in  reflnine  sugar  or  oil)  ;   Michigan 

C.  R.  Co,  T,  Collector  (Michigan  &  R.  Co. 


graphical  uniformity  throughout  the  United 
States.  Thii  subject  was  fully  discussed 
and  set  at  rest  in  Knowlton  t.  Hoore,  178 
U.  S.  41,  44  L.  ed.  969,  20  Sap.  Ct  Bep. 
747,  and  we  can  add  nothing  to  the  discua- 
sion   contained   in   that  case. 

In   levying  excise  taxea  the   moat  tunpltt 
authority    has    been    reei^nized    from    tha 
beginning   to   select   some   and   omit   other 
possible  subjects  of  taxation,  to  select  one 
calling  and  omit  another,  to  tax  one  claaa  a 
of  property  and  to  forbear  to  tax  another.  |J 
For  examples  of  such  taxation  see*caaee  in  * 
the  margin,  decided  in  this  court,  upholding 
the  power,  t 

Many  instances  might  be  given  whera 
this  court  haa  auatained  the  right  of  a  etate 
to  select  subjects  of  taxation,  although  as 
to  them  tbe  14th  Amendment  impoaea  m  ^ 
limitation  upon  state  legislatures,  requiring* 
tliat  no*person  shall  be  denied  tbe  equal* 
protection  of  the  laws.  See  some  of  them 
noted   in  the  margin.f 

V.  Slack)  100  U.  S.  505,  25  L.  ed.  647  <k 
tax  laid  in  terms  upon  the  amounts  paid 
by  certain  public-service  corporations  as  in- 
terest on  their  funded  debt,  or  as  dividend* 
to  their  stockholders,  and  also  on  "all  prof- 
its, incomes,  or  gains  of  such  company,  and 
all  profits  of  such  company  carried  to  the 
account  of  any  fund,  or  used  for  construc- 
tion."  Held  to  be  a  tax  upon  the  company's 
earnings,  and  therefore  essentially  an  ex- 
cise upon  the  business  of  the  corporations) ; 
Springer  v.  United  States,  102  U.  8.  686, 
26  L.  ed.  263  (a  duty  provided  by  the  in- 
ternal revenue  acts  to  be  assessed,  collected, 
and  paid  upon  gains,  profits,  and  income*, 
held  to  be  as  excise  or  duty,  and  not  a  di- 


tBeers  v.  Olynn,  211  U.  8.  477,  M  L. 
ed.  290,  29  Sup.  Ct.  Bep.  188  (a  sUte  tax 
on  personalty  of  nonresident  decedents  who 
owned  realty  in  the  state)  ;  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  8.  162,  61 
L.  ed.  415,  27  Sup.  CL  Rep.  188,  B  A.  &  E. 
Ann.  Cas.  736  (a  stste  tax  on  the  transfers 
of  stock  made  within  the  state)  ;  Armour 
Packing  Co.  v.  Lacy,  200  U.  8.  226,  60  L. 
ed.  451,  26  Sup.  Ct.  Bep.  232  (a  state  li- 
cense tax  on  meat-packing  bousea  A  for. 
eign  corporation  sefling  its  products  in  tbe 
state,  but  whose  packing  establishments  are 
not  situated  in  the  state,  is  not  exempt  from 
such  license  tax) ;  Savannah,  T.  &  I.  of  H. 
B.  Co.  V.  Savannah,  198  U.  S.  392,  49  L.  ed. 
1097,  26  Sup.  Ct.  Bep.  690  (a  classification 
which  distinguishes  between  en  ordinary 
street  railway  and  a  steam  railroad,  making 
an  extra  charge  for  local  deliveries  of  freight 
brought  over  its  road  from  outside  the  city, 
held  not  to  be  such  a  classification  as  to 
make  the  tax  void  under  the  14th  Amend- 
ment) ;  Cook  V.  Marshall  County,  196  U.  S. 
261,  49  L.  ed.  471,  26  Sup.  Ct  Urn.  233  (■ 
state  tax  on  oigaretta  dealer*)  i  itagoun  t. 
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In  Bell's  Qftp  R.  Co.  v.  Pennsylvania,  134 
D.  8.  232,  33  L.  ad.  892,  10  Sup.  Ct.  Rep. 
633,  dealing  vith  tbe  14th  Amendment, 
which  in  thia  reapect  impose*  Umitotions 
only  on  stnte  authority,  this  court  said; 

"The  provision  in  the  14th  Amendment, 
that  no  atnte  ahall  deny  to  any  person  with- 
in  its  JurJsiJiction  the  equal  protection  of 
the  laws,  wah  not  intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation 
in  all  proper  and  rensinable  ways.  It  may, 
if  it  choosea,  exempt  certain  classes  ol 
property  from  any  taxation  at  sll,  such  as 
churches,  libraries,  and  the  property  of 
charitable  institutions.  It  may  impose 
different  speciQc  taxes  upon  different 
trades  and  professions,  and  may  vary 
the  rates  ot  excise  upon  various  products; 
it  may  tax  real  estate  and  personal  prop- 
erty in  a  difTerent  manner;  it  may  tax 
_i  visible  property  only,  and  not  tax  securities 
t  for  payment  of  money;  it  may  allow  de- 
r  ductions  for  indebtedness,  or  not'allow 
them.  All  such  regulations,  and  those  of 
like  character,  so  long  as  they  proceed 
within  reasonable  limits  and  general  usage, 
are  within  the  discretion  ol  the  state  leg- 
islature, or  the  people  of  the  state  in  from, 
ing  their  Constitution." 

It  Is  insisted  in  some  of  the  briefs  as- 
Huling  the  validity  of  this  tax  that  these 
eases  have  been  modified  hy  Southern  R. 
Co.  V.  Greene,  216  U.  S.  400,  54  L.  ed. 
63a,  30  Sup.  Ct.  Rep,  287,  17  A.  &  E.  Ann. 
Cas.  1247.  In  that  case  a  corporation  or- 
ganized in  a  state  other  than  Alabama 
oama  into  that  state  in  compliance  with  its 
laws,  paid  the  license  tax  and  property  tax 
imposed  upon  other  corporations  doing  busi- 
ness in  the  state,  and  acquired,  under  direct 
sanction  of  the  laws  of  the  state,  a  large 
amount  of  property  therein,  and  when  it 
was  attempted  to  subject  it  to  a  further 
tax,  on  the  ground  that  it  was  for  the 
privilege  of  doing  business  as  a  foreign  cor- 
poration, when  tile  same  tax  was  not  im. 
posed  upon  state  corporations  doing  pre- 
cisely the  same  business,  in  the  same  way, 
it  yiBM  held  that  the  attempted  taxation 
was  merely  srbitrary  claesification,  and 
void  under  the  14th  Aroenilment.  In  that 
ease  the  foreign  oorporation  was  doing  busi- 
DcSB  under  the  sanction  of  the  state  laws 
no  less  than  the  local  corporation;  it  had 
acquired    its    property    under    sanction    of 


niinofs  Trust  &  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  13  Sup.  Ct.  Rep.  594  (up- 
holding the  graded  in'ieritanee  tax  law  of 
Illinois)  ;  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232,  33  L.  ed.  892,  10  Sun.  Ct. 
Rep.  633  (state  tax  upon  the  nominal  face 
value  of  bonds,  instead  of  their  actual  value. 
held  a  valid  part  of  the  state  system  of 
taxation). 
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thoM  laws;  it  hod  paid  all  direct  and 
indirect  taxes  levied  against  it,  and  thera 
was  no  practical  distinction  between  it  and 
a  state  corporation  doing  the  same  business 

In  the  cose  at  bar  we  have  already  dis- 
cussed the  limitations  which  the  Constitu- 
tion imposes  upon  the  right  to  levy  excise 
taxes,  and  it  could  not  be  said,  even  if 
the  principles  of  the  14th  Amendment  were 
applicable  to  the  present  case,  that  there 
is  no  substantial  dilTerence  between  the 
carrying  on  of  business  by  the  corporations 
taxed,  and  the  same  business  when  eon- 
ducted  by  a  private  Qrm  or  individual.  The 
thing  taxed  is  not  the  mere  dealing  in  mer- 
chandise, in  which  the  actual  transaction!  ^ 
may  be  the  same,  whether  conducted  by  in-  « 
dividuals  or«EorporatiDus,  but  the  tax  is  laid  > 
upon  the  privileges  which  exist  in  conduct- 
ing business  with  the  advantages  which 
inhere  in  the  corporate  capacity  of  those 
taxed,  and  which  are  not  enjoyed  by  private 
Arms  or  individuals.  These  advantages  ara 
obvious,  and  have  led  to  the  formation  of 
BUch  companies  in  nearly  all  branches  of 
trade.  The  continuity  of  the  business, 
without  interruption  by  death  or  dissolu- 
tion, the  transfer  of  propertj'  intereets  by 
the  disposition  of  shares  of  stock,  the  ad- 
vantages of  business  controlled  and  man- 
aged by  corporate  directors,  the  general  ab- 
sence of  individual  liability,  these  and  other 
things  inhere  in  the  advantages  of  business 
thus  conducted,  which  do  not  exist  when 
the  same  business  is  conducted  by  private 
individuals  or  partnerships.  It  is  this  dis- 
tinctive privilege  which  is  the  subject  of 
taxation,  not  the  mere  buying  or  selling  or 
handling  of  goods,  which  may  be  the  aame, 
whether  done  by  corporations  or  individ- 
usls. 

It  is  further  contended  that  some  ot  the 
corporations,  notably  insurance  companies, 
have  large  investments  in  municipal  bonds 
and  other  nontaxable  securitiea,  and  in 
real  estate  and  personal  property  not  used 
in  the  business;  that  therefore  the  selection 
of  the  measure  of  the  income  from  all 
sources  is  void,  because  it  reaches  property 
which  is  not  the  subject  of  taxation, — up- 
on the  authority  of  the  Pollock  Case,  supra. 
But  this  argument  confuses  the  measure 
of  the  tax  upon  the  privilege  with  direct 
taxation  of  the  state  or  thing  taxed.  In 
the  Pollock  Case,  as  ffe  have  seen,  the 
tax  was  held  unconstitutional  because  it 
was  in  etfect  a  direct  tax  on  the  property 
solely  because  of  its  ownership. 

Nor  does  the  adoption  of  this  measure 
of  the  amount  of  the  tax  do  violence  to  the 
rule  laid  down  in  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Texas,  210  U.  S.  217,  52  L.  ed.  1031,  23 
Sup.  Ct.  Rep.  638,  nor  tha  western  U.  Teleg. 
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Co.  V.  EttDMU,  210  n.  8.  1,  54  L.  ed.  355,  30 
Bup.  Ct  Bep.  190.  In  the  Galveston  Case 
It  wia  held  tbat  a  tax  impoied  b;  the 
S  state  of  Texas,  equal  to  1  per  cent  upon 
I*  Um  grosa*reeeipts  "from  every  MUTce  what- 
ever" of  lines  of  railroad  lying  wholly  with- 
Id  the  state,  was  invalid  as  an  attempt  to 
tax  gross  receipts  derived  from  the  carriage 
ol  passengers  and  freight  in  interstate  com- 
merce, which  in  sume  instaiicea  was  much 
the  larger  part  of  the  gross  receipts  taxed. 
This  court  held  that  this  act  was  an  at- 
tempt to  burden  commerce  among  the  states, 
and  the  fact  tbat  it  was  declared  to  be 
"equal  to"  1  per  cent  made  no  diiferenee, 
as  it  was  merely  an  effort  to  reach  gross 
receipts  hy  a  tax  not  even  disguised  as  an 
occupation  tax,  and  in  nowise  helped  by 
the  words  "equal  to."  In  other  words, 
the  tax  was  he!d  void,  as  Its  substance  and 
manifest  intent  was  to  tax  interstate  com- 
merce as  such. 

In  the  Western  Union  Telegraph  Cases 
the  state  undertoolc  to  levy  a  graded  ciiar- 
ter  fee  upon  the  entire  capital  stock  of 
one  hundred  millions  of  dollars  of  the  U'est 
ern  Union  Telegraph  Company,  a  foreign 
corporation,  and  engaged  in  commerce 
among  the  states,  as  a  condition  of  doing 
local  business  within  the  state  of  Eansaa. 
Thii  court  held,  looking  through  forms  and 
reaching  the  substance  of  the  thing,  that  the 
tax  thus  imposed  was  in  reality  a  tax  upon 
the  right  to  do  interstate  commerce  with- 
in the  state,  and  an  undertaking  to  tax 
property  beyond  the  limits  of  the  state; 
that  whatever  the  declared  purpose,  when 
reasonably  interpreted,  the  necessary  oper- 
Bction  and  effect  of  the  act  in  question  was 
to  burden  interstate  commerce  and  to  tax 
property  beyond  the  jurisdiction  of  the 
state,   and   it  was  therefore   invalid. 

There  is  nothing  in  these  cases  contrary, 
•s  we  abntl  have  occasion  to  see,  to  the 
former    rulings   of   this   court   which    hold 
that  witcie  a  tax  is  lawfully  imposed  upon 
the   exercise   of   privileges   within   the   tax- 
ing power  of  the  state  or  nation,  the  meas- 
f  ure  of  such   tax   may   be   the   income  from 
3  the   property   of  the   corporation,   although 
*   a  part  of  such  income  is  derived  from*prop- 
erty   in   itself  nontaxable.     The  diatiiictioii 
lies  between   the  attempt  to  tax   the  prop- 
erty aa  such   and   to  measure  a  legitimate 
tax    upon    tlie    privileges    involved    in    the 
use  of  such  property. 

In  Home  Ina.  Co.  v.  New  York.  134  U. 
a  504,  33  L.  ed.  1025,  10  Sup.  a.  Rep. 
693,  a  tax  waa  austained  upon  the  right 
or  privilege  of  the  Home  Insurance  Com- 
pany to  be  a  corporation,  and  to  do  busi- 
ness within  the  atate  in  a  corporate  capac- 
i^,  the  tax  being  measured  by  the  extent 
of  the  dlvidenda  of  the  corporation  in  the 


current  year  upon  the  capital  stock.  Al- 
though a  very  large  amount,  nearly  two 
of  three  milliima  of  capital  atoclc,  waa  in- 
vested in  bonds  of  the  United  SUtaa,  «x- 
preHsly  exempted  from  taxation  by  a 
statute  of  the  United  States,  the  tax  was 
■UBtained  as  a  mode  of  measurement  of  a 
privilege  tax  which  it  was  within  the  law- 
ful authority  of  the  state  to  impose.  Mr. 
Justice  Field,  who  delivered  the  opinion  of 
the  court,  reviewed  the  previous  cases  in 
this  court,  holding  that  the  state  could  not 
tax  or  burden  the  operatitm  of  tlie  Consti- 
tution and  of  laws  enacted  by  the  Con- 
greas  to  carry  into  execution  the  powers 
vested  in  the  general  government.  Yielding 
full  assent  to  those  cases,  Mr.  Justice  Field 
■aid  of  the  tax  then  under  consideration; 
"It  ia  not  a  tax  in  terms  upon  the  capital 
stock  of  the  company,  nor  upon  any  bonds 
of  the  United  States  composing  a  part  of 
tbat  st«ck.  The  statute  designates  it  a  tax 
upon  the  'corporate  franchise  or  buainess' 
of  the  company,  and  reference  is  only  mado 
to  its  capital  stock  and  dividends  for  the 
purpose  of  determining  the  amount  of  the 
tax  to  be  exacted  each  year."  In  that 
case,  in  the  course  of  the  opinion,  previous 
cases  of  this  court  were  cited,  with  a^ 
proval.  Society  for  Savings  v.  Coite,  9 
Wall.  594,  IS  L.  ed.  SOT;  Provident  Inst 
V.  Massachusetts,  S  Wall.  611,  IS  L.  ed. 
007. 

In  the  Coit:r  Case  a  privilege  tax  upon 
the  total  amount  of  deposits  in  a  savings 
bank  was  sustained,  altliough  1500,000  of 
the  deposits  had  been  invested  in  securities 
of  the  United  States,  and  declared  by  act 
of  Congrt^as  to  be  exempt  tioai  taxation  by 
state  authority.  In  that  ease  the  court  ^ 
said;  "Nothing  can  be  more  certain  in  « 
legal* decision  than  that  the  privileges  and* 
franchises  of  a  private  corporation,  and  all 
trades  and  avocations  by  which  the  cit- 
izens acquire  a  livelihood,  may  be  taxed 
by  a  state  for  the  support  of  the  state 
government.  Authority  to  that  effect  re- 
sides in  the  state  independent  of  the  Fed- 
eral government,  and  is  wholly  unaffected 
by  the  fact  that  the  corporation  or  individ- 
ual has  or  has  not  made  investment  in 
Federal  securities."  In  Provident  Inst.  v. 
Massachusetts,  supra,  a  like  tax  was  sus- 

It  is  therefore  well  settled  by  the  dfr 
cisions  of  this  court  that  when  the  sov- 
ereign authority  has  exercised  the  right 
to  tax  a  legitimate  subject  of  taxation  aa 
an  exercise  of  a  franchise  or  privilege,  It 
is  no  objection  that  the  measure  of  taxa- 
tion is  found  in  the  income  produced  in 
part  from  property  which  of  itself  con- 
sidered is  nontaxable.  Applying  that 
doctrine  to  this  ease,  the  measure  of  taz» 
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of  a  privil^v  tax  withla  the  Uwful  autbor- 
lt7  of  Congreu  to  impose,  it  ie  do  valid 
objeetlOD  tliat  thi*  tDcaaure  includei,  in 
part,  at  leait,  property  which,  sa  such, 
eould  not  be  directly  taxed.  £>ce,  in  this 
connection,  Maine  v.  Grand  Trunlc  R,  Co. 
142  V.  S.  217,  35  L.  ed.  904,  3  Inters. 
Com.  Rep.  807,  12  Sup.  CL  Sep.  121,  163, 
aa  interpreted  in  Gaiveston,  H.  &  S.  A.  R. 
Co.  V.  Texaa,  210  U.  8.  2IT,  226,  S2  L. 
ed.  1031,  1037,  23  Sup.  Ct.  Sep.  63B. 

It  )b  contended  that  meaaurement  of  the 
t»  b7  the  net  income  of  the  corporation 
or  company  received  by  it  from  all  aourcea 
la  not  only  unequal,  but  ao  arbitrary  and 
baaelen  as  to  fall  outside  of  the  authority 
of  the  taxing  power.  But  is  this  soT  Con- 
e*ding  the  power  of  Congress  to  tax  the 
business  activities  of  private  corporations, 
including,  as  in  this  ease,  the  privilege  of 
carrying  on  business  in  a  corporate  capac' 
ity,  the  tax  must  be  measured  by  aome 
■^ndard,  and  none  can  be  chosen  which  will 
operat«  with  absolute  justice  and  equality 
upon  all  eorpoTationa.  Some  corporations 
^  do  a  large  business  upon  ■  Email  amount  of 

*  capital;   otuers  with  a  small  business  may 

•  have  a  large*  capitaL  A  tax  upon  the 
amount  of  business  done  might  operate  as 
nnequally  as  a  measure  of  excise  as  it  is 
alleged  the  measure  of  income  from  all 
sources  does.  Nor  can  it  be  justly  said 
that  investments  have  no  real  relation  to 
tha  busineSH  transacted  by  a  corporation. 
The  possession  of  large  aaaeta  is  a  business 
advantage  of  great  valua;  it  may  give  cred- 
it which  will  result  in  more  economical 
business  methodi;  it  may  give  a  standing 
which  shall  facilitate  purchases;  it  may 
•nable  the  corporation  to  enlarge  the  field 
•f  Its  activities  and  in  many  ways  give  It 
business  standing  and  prestige. 

It  is  true  that  in  the  Spreckels  Case, 
192  U.  8.  supra,  the  excise  tax,  for  the 
privilege  of  doing  business,  was  based  upon 
the  business  assets  in  use  by  the  company, 
but  this  was  because  of  the  express  terms 
of  the  statute  which  thus  limited  the 
measure  of  the  excise.  The  statute  now  un- 
der consideration  I>earB  internal  evidence 
that  its  draftsman  had  in  mind  language 
used  in  tha  opinion  in  the  Spreckela  Cass, 
and  the  measure  of  taxation,  the  income 
from  all  sources,  was  doubtless  inserted  to 
prevent  the  limitation  of  the  measurement 
of  the  tax  to  the  income  from  business 
assets  atone.  There  is  no  rule  which  per- 
mits a  court  to  say  that  the  measure  of 
a  tax  for  the  privilege  of  doing  business, 
where  income  from  property  is  the  basis, 
must  be  limited  to  that  derived  from  prop- 
erty which  may  be  strictly  said  to  be  active- 


ly used  in  the  bnslnesa.  Departnrea  from 
that  rule,  sustained  in  this  court,  are  not 
wanting.  In  United  States  v.  Singer,  15 
Wall  111,  21  L.  ed.  4S,  an  axeiae  tax  was 
sustained  upon  the  liquor  business,  which 
was  fixed  by  the  payment  of  an  amount  not 
less  than  80  per  cent  of  the  total  capacity  of 
the  distillery.  Whether  such  capacity  was 
used  in  the  busineaa  was  a  matter  of  in* 
difference,  and  this  court  said  of  such  a 


"Everyone  is  advised  In  advance  of  tha 
amount  he  will  be   required   to   pay  if  ha  i, 
enters  into  the  business  of  distilling  spirits,  JJ 
and  every   distiller  must  know  the'produ-  * 
cing  capacity  of  bis  distillery.     If  be  fail 
under  these   drcumstancea   to   produce   the 
amount  for  which,  by  the  law,  he  will  In 
any   event  be  taxed  if  be  undertakes  to 
distill  at  all,  he  is  not  entitled  to  much 
COD  si  deration." 

In  Society  for  Savings  v.  Coite,  6  WalL 
s^pra,  and  Provident  Inst.  v.  Massachusetts, 
6  Wall,  supra,  as  we  have  seen,  the  amount 
of  excise  was  measured  by  the  amount 
of  bank  deposits.  It  made  do  differenc* 
that  the  deposits  were  not  used  actively 
in  the  business. 

In  Hamilton  Ufg.  Co.  t.  Masaachusetts, 
6  Wall.  632,  18  L.  ed.  904,  the  tax  was 
measured  by  the  excess  of  the  market  value 
of  the  corporation's  capital  stock  above 
the  value  of  its  real  estate  and  machinery, 
and  in  this  connection  see  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  supra,  where  the 
excise  was  computed  upon  the  entire  cap- 
ital stock,  measured  by  the  extent  of  tha 
dividends  thereon. 

We  must  not  forget  that  the  right  to 
•elect  the  measure  and  objects  of  taxation 
devolves  upon  the  Congress,  and  not  upon 
the  courts,  and  such  selections  are  valid 
unless  constitutional  limitations  are  over- 
stepped, "It  is  no  part  of  the  function  of 
a  court  to  inquire  into  tha  reasonableness 
of  the  excise,  either  aa  respects  the  amount 
or  the  property  upon  which  it  is  imposed." 
Fatten  V.  Brady,  184  U.  S.  608,  46  L.  ed. 
713,  22  Sup.  Ct.  Rep.  493;  McCray  t.  Unit- 
ed BUtea,  195  U.  S.  27,  SB,  40  L.  ed.  78, 
96,  24  Sup.  Ct  Rep.  769,  1  A.  A  E.  Ann. 
Cas.  G61,  and  previous  cases  in  this  eourt 
there  cited. 

Nor  is  that  line  of  cases  applicable,  such 
aa  Brown  t.  Maryland,  12  Wheat.  419,  0 
L.  ed.  678,  holding  that  a  tax  on  the  sales 
of  an  importer  Is  •  tax  on  the  import,  and 
Cook  V.  FsDniylvania,  S7  U.  8.  566,  24  L, 
ed.  1016,  holding  a  tax  on  auctioneers' 
•ales  of  goods  in  original  packages  a  tax 
on  imports.  In  these  caaea  the  tax  was 
held  invalid,  as  the  state  thereby  taxed  sub- 
jects  of  taxation  within  the  eidusive  power 
of  Congress. 
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Whftt  w«  hkT«  i^d  •■  to  tbs  power  of 
CongTMi  to  Uy  tbU  eieiH  t«z  diaposea  of 
^  tlw  eontoDtion  that  the  act  i*  void,  as  lack- 
B  itiK  in  due  proceia  of  law. 

•  *  It  ia  urged  that  thia  power  can  be  ao 
exercised  b;  Congrew  aa  to  practically 
destroy  the  right  of  the  atatea  to  create 
corporationa,  and  lor  that  reaaon  it  ought 
Dot  to  be  Buatainsd,  and  reference  ia  made 
to  the  declaration  of  Chief  Justice  Marshall 
in  M'Culloch  v.  Maryland,  that  the  power 
to  tax  iDvolvea  the  power  to  destroy.  This 
argument  has  not  been  infrequeutl;  ad- 
dressed to  this  court  with  respect  to  the 
exerciae  of  the  power*  of  Congress.  Of 
such  contontioD  thia  court  said  in  Knowl- 
ton  T.  Moore,  178  U.  8.  30,  44  L.  ed.  977, 
£0  Sup.  Ct.  liep.  7&S: 

"Xhia  principle  is  pertinent  only  when 
there  ia  no  power  to  tax  a  particular  aub- 
Ject,  and  has  no  relation  to  a  case  where 
■ueh  right  exiata.  In  other  words,  the 
power  to  destroy,  which  may  be  the  con- 
■equence  of  taxation,  ia  a  reaaon  why  the 
right  to  tax  should  be  eouBned  to  subjects 
which  may  be  lawfully  embraced  therein, 
eren  although  it  happeus  that  in  some  par- 
ticular instance  no  great  harm  may  be 
cauaed  fay  the  exercise  of  the  taxing  author- 
ity as  to  a  subject  which  ia  beyond  ita  acope. 
But  this  reasoning  haa  no  application  to  a 
lawful  tax,  for  if  it  bad,  there  would  be 
an  end  of  all  taxation;  that  ia  to  say.  If 
a  lawful  tax  can  be  defeated  because  the 
power  which  is  manifeated  by  ita  imposi- 
tion may,  when  further  exbrcised,  be  de- 
structive, it  would  follow  that  every  law- 
ful tax  would  become  unlawful,  and  there- 
fore no  taxation  whatever  could  be  levied." 

Id  Veazia  Dank  t.  Fenno,  8  Wall  633, 
IB  L.  ed.  48E,  supra,  speaking  for  the  court, 
the  chief  justice  said: 

"It  is  insiated,  however,  that  the  tax  in 
the  case  before  ua  ie  excessive,  and  so  ex- 
cessive as  to  indicate  a  purpose  on  the  part 
of  Congress  to  destroy  the  francbiee  of  the 
bank,  and  fa  therefore  beyond  tbe  constitu- 
tional power  of  Congres*. 

"Tbe    first   answer    to   this    is    that   the 

judicial  cannot  prescribe  to  the  legislative 

departments  of  the  government  limitationa 

upon  the  exercise  of  iU  acknowledged  pow- 

»  ar*.    The  power  to  tax  may  be  exercised  op- 

•  pressively  upon*  persons,  but  the  reaponai- 
bility  of  the  legislature  is  not  to  the  courts, 
but  to  the  people  by  whom  its  members 
are  elected.  So,  If  a  particular  tax  bears 
heavily  upon  a  corporation,  or  a  class  of 
corporations.  It  cannot,  for  that  reaaon  only, 
be  pronounced  contrary  to  the  Constitu- 
tion." 

To  tbe  same  elTect:  McCrav  v.  United 
States,  105  U.  S.  E7,  4V  L.  ed.  78,  24  Sup. 


Ct  Rep.  760,  1  A.  1  E.  Add.  Caa.  501.  In 
the  latter  ease  it  was  said: 

"No  instance  is  afforded  from  the  founda- 
tion of  the  government  where  an  act  which 
was  within  a  power  conferred  was  declared 
to  be  repugnant  to  tbe  Conatitution  because 
it  appeared  to  the  judicial  mind  that  the 
particular  exertion  of  constitutional  power 
was  either  unwise  or  unjust." 

And  in  tbe  lame  case  this  court  said, 
after  reviewing  the  previous  cases  in  thia 

"Since,  as  pointed  out  in  all  the  deciaiona 
referred  to,  the  taxing  power  conferred  by 
the  Conatitution  knowa  no  limits  except 
those  expressly  stated  in  that  instrument, 
it  must  follow,  if  a  tax  be  within  tha  law- 
ful power,  the  exertion  of  that  power  may 
not  be  Judicially  reatrained  because  of  tlu 
results  to  ariae  from  its  exercise." 

The  argument,  at  last,  comea  to  this: 
That  becauae  of  posaible  results,  a  power 
lawfully  exercised  may  work  disaatroualy, 
therefore  the  courts  must  interfere  to  pre- 
vent ita  cxerciee,  because  of  tbe  con aequcDcei 
feared.  No  such  authority  baa  ever  been 
invested  in  any  court.  The  remedy  for 
such  wrongs,  if  such  in  fact  exiat,  is  in  the 
ability  of  the  people  to  choose  their  own 
representotives,  and  not  in  the  exertion  of 
unwarranted  powers  by  courts  of  juatic«. 

It  is  especially  objected   that  certain  of 
the   eoiporations   whose   stockholders  chal- 
lenge the  validity  of  the  tax  are  so-called 
real    estate    companiea,    whose   bueiness   is 
principally  the  holding  and  management  of 
real  estate.    These  cases  are  No.  415,  Cedar 
Street  Company  v.  Park  Realty  Company:  ^ 
No.  431,  Percy  H.  Brundage  t.  Broadway  t- 
Realty  "Company;  No.  443,  Phillips  v.  Fif^  ? 
Associates  et  al.;  No.  446,  Mitchell  v.  Clark 
Iron  Company;  No.  412,  William  H.  Blinei 
v.  Com  Exchange  Bank  et  al-i  and  No.  467, 
Cook  et  al.  v.  Boston  Wharf  Company. 

In  No.  412,  Miner  v.  Com  Exchange  Bank 
et  aL,  the  bank  occupies  a  building  in  part 
and  rent*  a  large  part  to  tenauta. 

Of  the  realty  companies,  the  Park  Realty 
Company  was  organised  to  "work,  develop, 
sell,  convey,  mortgage,  or  otherwise  dis- 
pose of  real  estat«;  to  lease,  exchange,  hire, 
or  otherwise  acquire  property ;  to  erect, 
alter,  or  improve  buildings;  to  conduct, 
operate,  manage,  or  lease  hotels,  apartment 
housea,  eto.;  to  make  and  carry  out  con- 
tracts in  the  manner  spiciSed  concerning 
buildings  ,  .  .  and  generally  to  deal  in, 
sell,  lease,  exchange,  or  otherwise  deal  with 
lands,  buildings,  and  other  property,  real 
or  personal,"  etc 

At  the  time  the  bill  was  Sled  the  busi* 
ness  of  tbe  company  related  to  the  Hotel 
Leonori,  and  tbe  bill  averred  that  it  was 
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no  other  buain«s8  except  ths 
maDagement  amd  leuing  of  tb^t  hoteL 

The  Broadway  Bealty  CompaDf  was 
formed  for  the  purpose  of  owniag,  holding, 
uid  managiug  real  estate.  It  owns  an  of- 
fice building  and  certain  securitiea.  The 
office  building  Ib  let  to  tenanta,  to  whom 
tight  and  heat  are  furaiBhed,  and  for  whom 
Janitor  and  similar  service  are  performed. 
The  Fifty  Associates  are  operating  under 
■  charter  to  own  real  estate,  with  power 
to  build,  improve,  alter,  pull  down,  and 
rebuild,  and  to  manage,  exchange  and  dis- 
pose of  the  same. 

The  Clark  Iron  Company  was  organized 
under  the  laws  of  Minnesota,  owns  and 
leases  ore  lands  for  the  purpose  of  carrying 
on  mining  operations,  and  receives  a  roy- 
alty depending  upon  the  quantity  of  ore 
^  mined. 

^  The  Boston  Wharf  Company  is  operating 
*  under  a'charter  authorizing  it  to  acquire 
londa  and  fiata,  with  their  privil^es  and 
appurtenances,  and  to  lease,  manage,  and 
Improve  its  property  in  whatever  manner 
shall  be  deemed  expedient  by  it,  and  to  re- 
ceive dockage  and  wharfage  for  vessels  laid 
at  its  wharfs. 

What  we  have  said  as  to  the  cbaracter  of 
the  corporation  tax  as  an  excise  disposes 
of  the  contention  that  it  is  direct,  and 
therefore  requiring  apportionment  by  the 
Constitution.  It  remains  to  consider  wheth- 
er these  corporations  are  engaged  in  busi- 
neSB.  "Business"  is  a  very  eomprehenaive 
term  and  embraces  everything  about  which 
a  person  can  be  employed.  Black's  Law  Diet. 
159,  citing  People  ex  rel.  Hoyt  v.  Tax 
Comrs.  23  N.  Y,  242,  244.  "That  which 
occupies  the  time,  attention,  and  labor  of 
men  for  the  purpose  of  a  livelihood  or  prof- 
it"    1  Bouvier'a  Law   Diet.   p.   273. 

We  thinit  it  is  clear  that  corporationa  or- 
ganlied  for  the  purpose  of  doing  business, 
and  actually  engaged  in  such  activitiea  ns 
leasli^  property,  collecting  rents,  managing 
oSlee  buildings,  making  inveatnienta  of  prof- 
its, or  leasing  ore  lands  and  collecting 
royalties,  managing  wharves,  dividing  prof- 
it*, and  in  some  cases  inresting  the  surplus, 
are  engaged  In  business  within  the  meaning 
of  this  statute,  and  in  the  capacity  nee 
aary  to  make  such  organizations  subject 
the  law. 

Of  the  Motor  Taximeter  Cab  Company 
Case,  No.  432,  the  company  owns  and  leases 
taxicabs,  and  collects  rents  therefrom. 
think  it  is  also  doing  business  within  the 
meaning  of  the  statute. 

What  we  have  already  said  disposes  of 
the  objections  made  in  certain  cases  of 
life  insurance  and  trust  companiea,  and 
Wnki,  •■  to  income  derived  ^om  Unit«d 


States,   state,   municipal,   or  other   nontax- 
able bonds. 

e  come  to  the  question.  Is  a  so-colted 
public-service  corporation,  such  as  the  Con-  ^ 
ey  Island  and  Brooklyn  Railroad  Company,  ^ 
kse  No.  409,  and  the  Int«rborough*Rapid  • 
Transit  Company,  No.  442,  exempted  from 
the  operation  of  this  statute!  In  the  case 
of  South  Carolina  v.  United  States,  199 
I.  43T,  CO  L.  ed.  261,  26  Sup.  Ct  Kep. 
110,  4  A.  &  E.  Ann.  Cos.  737,  this  eourt 
held  that  when  a  state,  acting  within  its 
lawful  authority,  undertook  to  carry  on 
tbe  liquor  business,  it  did  not  withdraw 
the  agencies  of  tbe  state,  carrying  on  the 
traffic,  from  the  operation  of  tbe  internal 
revenue  laws  of  the  United  States.  It  a 
state  may  not  thua  withdraw  from  tbe 
operation  of  a  Federal  taxing  law  a  sub- 
ject-matter of  such  taxation,  it  ia  difficult 
see  how  the  incorporation  of  companiea 
whose  service,  though  of  a  public  nature, 
is,  nsvertheleaa,  with  a  view  to  private 
proSt,  can  have  tbe  effect  of  denying  the 
Federal  right  to  reach  such  properties  and 
activities  for  the  purposes  of  revenue. 

It  is  no  part  of  the  essential  government- 
al funetiona  of  a  atate  to  provide  means  of 
transportation,  supply  artificial  light,  wa- 
ter, and  tbe  like.  These  objects  are  often 
accomplished  through  the  medium  of  pri- 
vate corporations,  and  though  the  publie 
may  derive  a  benefit  from  such  operations, 
tlie  companies  carrying  on  such  enterprisea 
nevertheless  private  companies,  whose 
business  is  prosecuted  for  private  emolu- 
ment and  advantage.  For  the  purpose  of 
taxation  they  stand  upon  the  same  footing 
other  private  corporations  upon  which 
special  franchises  have  been  conferred. 

The  true  distinction  ia  between  the  at- 
tempted taxation  of  those  operations  of 
the  states  essential  to  the  execution  of  ita 
governmental  functions,  and  which  the 
state  can  only  do  itself,  and  tliose  activi- 
ties which  are  of  a  private  character.  The 
former,  the  United  States  moy  not  inter- 
fere with  by  taxing  the  agencies  of  the 
atate  In  carrying  out  its  purposes;  tbe  lat- 
ter, although  regulated  by  the  state,  and 
exercising  delegated  authority,  sucb  as  the 
right  of  eminent  domain,  are  not  removed 
from  the  field  of  legitimate  Federal  taxa- 
tion. ^ 

Applying  this  principle,  we  are  of  opin-  t- 
Ion   that  the'eo-called   public-service  corpo-  • 
rations  represented  in  the  cases  at  bar  are 
not    exempt    from     the    tax     in     queatlon. 
Union   P.   R.   Co.   v.   Peniaton,   IB   Wall.  6, 
33,  21   L.  ed.  7B7,  702. 

It  is  again  objected  that  incomes  under 
(6,000  are  exempted  from  the  tax.  It  is 
only  necessary,  in  this  connection,  to  refer 
to  Enowlton  T.  Moore,  1TB  V,  8.  supra.  In 
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which  a  lax  upon  inlierituiceB  in  ezccM 
of  ¥10,000  vaj  iiutained.  In  Magoun  v. 
Illinoi*  Tnut  &.  Say.  Bank,  170  U.  S.  283, 
293,  42  L.  «d.  1037,  1042,  18  Sup.  Ct.  Rep. 
fi04,  a  gradad  inberiUDca  tax  waa  hub. 
taiD«d. 

da  to  the  obJMtioua  that  certain  organ- 
icatioaa, — labor,  agricultural,  and  borti- 
cultural, — fraternal  and  bensTolent  aocie- 
tiea,  loan  and  building  aiaociationi,  and 
tboM  for  religious,  charitable,  or  aduea- 
tional  purposes,  are  excepted  from  the  op- 
eration of  the  law,  we  find  nothing  in  tbem 
to  invalidate  the  tax.  Aa  we  have  had 
frequent  occasion  to  say,  the  decisions  of 
this  court  from  an  early  date  to  the  present 
time  have  emphasized  tiie  right  of  Coogreaa 
to  lelect  the  objects  of  excise  taxation, 
and  within  this  power  to  tax  soma  and 
leave  others  untaxed  must  be  included  the 
right  to  make  exemptions  luch  ae  are  found 
in  this  act. 

Again,  it  la  urged  that  Congress  exceeded 
its  power  in  permitting  a  deduction  to  be 
made  of  interest  payments  only  in  case  of 
interest  paid  by  banks  and  trust  companiea 
on  deposita,  and  interest  actually  paid  with' 
in  tba  year  on  its  bonded  or  other  indebted- 
ueas  to  an  amount  of  such  bonded  and  other 
indebtednesa  not  exceeding  the  paid-np  capi- 
tal atock  of  the  corporation  or  company. 
This  proviaion  may  have  been  inserted  with 
a  view  to  prevent  corporations  from  iseuiDg 
a  large  amount  of  bonds  in  excess  of  the 
paid-up  capital  Htock,  and  thereby  distribu- 
ting proSts  so  as  to  avoid  the  tax.  In  any 
event,  we  see  no  reawin  why  this  method 
of  ascertaining  the  deductions  allowed 
should  invalidate  the  act.  Such  details  are 
^  not  wholly  arbitrary,  and  were  deemed  es- 
^  sential  to  practical  operation.  Courts  ean- 
'  not  substitute  theii'* judgment  for  that  of 
the  legislature.  In  snch  matters  a  wide 
range  of  discretion   ia   allowed. 

The  argument  that  different  corporations 
are  so  differently  circumatanced  in  different 
etates,  and  the  operation  of  the  law  so  un- 
equal as  to  destroy  it.  Is  so  fully  met  in 
the  opinion  in  Knowlton  v.  Moore,  178 
U.  S.  Bupra,  that  it  ia  only  necessary  to 
make  reference  thereto.  For  this  purpose 
the  law  operates  uniformly,  geographically 
considered,  throughout  the  United  States, 
and  in  the  same  way  wherever  the  subject- 
matter  is  found.  A  liquor  tax  ia  not  ren- 
dered unlawful  as  a  revenue  measure  be- 
cauae  it  may  yield  nothing  in  those  states 
which  have  prohibited  the  liquor  traffic. 
No  more  ia  the  pr^i^cnt  law  unconBtitutionnI 
because  of  inequality  of  operation  owing 
to  different  local  conditiona. 

Nor  is  the  special  objection  tenable,  made 
In  some  of  tha  eases,  that  the  eorporationa 


act  as  tnisteea,  guardians,  etc.,  m>ider  tha 
authority  of  the  la  we  or  courts  of  the  state. 
Such  trustees  are  not  the  agenta  of  the 
Btate  govprnmeiit  in  a  sense  which  exempts 
them  from  taxation  because  executing  tha 
necesaary  governmental  powers  of  the  state. 
The  trustees  receive  their  compensation 
from  the  interests  served,  and  not  from  tha 
pubtie  revenues  of  the  state. 

It  ia  urged  in  a  number  of  the  easee  that 
in  a  certain  feature  of  the  statute  there  ia 
a  violation  of  the  4th  Amendment  of  the 
Constitution,  protecting  against  nnreaaon* 
able  searches  and  seizures.  This  amend- 
ment was  adopted  to  protect  against  abuses 
in  judicial  procedure  under  the  guise  of 
law,  which  invade  the  privacy  of  peraona  in 
their  homes,  papers,  and  effects,  and  applisa 
to  criminal  prosecutions  and  suits  for  pen- 
alties and  forfeitures  under  the  revenue 
laws.  Boyd  v.  United  Statea,  llfl  U.  9. 
632,  29  L.  ed.  7&1,  0  Sup.  Ct.  Rep.  524. 
It  does  not  prevent  the  issue  of  search 
warrants  for  the  seiaure  of  gambling  para- 
phernalia and  other  illegal  matter.  Adams 
V.  New  York,  1S2  U.  8.  SSS,  48  L.  ed.  676,  a 
24  Sup.  OL  Bep.  372.  It  does  not  prevent  !; 
the  issuing  of  proceaa  to  require*  attend-  * 
anee  and  testimony  of  witnesses,  the  pro- 
duction of  books  and  papers,  etc.  Inter- 
state Commerce  Commiaaion  v.  Brim  son, 
154  V.  B.  447,  38  L.  ed.  1047,  4  Intera. 
Com.  Rep.  645,  14  Bup.  Ct.  Rep.  1125: 
Interstate  Commerce  Commission  v.  Baird, 
104  U.  8.  2fi,  48  L.  ed.  860,  24  Sup.  Ct.  Rep. 
S63.  Certainly  the  amendment  was  not  in- 
tended to  prevent  the  ordinary  procedure  in 
use  in  many,  perhaps  moat,  of  the  atatea, 
of  requiring  tax  returns  to  be  made,  often 
under  oath.  The  objection  in  tbis  conneo- 
tion  applies,  when  the  aubatance  of  the  ar- 
gument la  reached,  to  the  6th  subaectlon  oC 
section  38  of  the  act  which  provides: 

"Sixth.  Wben  the  asseasment  shall  bs 
made,  aa  provided  in  tbia  section,  the  re- 
turns, together  with  an;  eorrectiona  thereof 
which  may  have  been  made  by  the  commis- 
sioner, shall  be  filed  in  the  office  of  the 
Commiaaioner  of  Internal  Revenue,  and 
ahall  constitute  public  recorda,  and  be  open 
to  inspection  aa  such."  [Stat,  at  L.  let 
Sesa.  ttlst  Cong,  110,  chap.  6,  U.  S.  Comp. 
Stat.  Supp.  laOO,  p.  849.] 

An  amendment  waa  made  June  17,  1910, 
which  reads  aa  follows: 

"For  classifying.  Indexing,  exhibiting, 
and  properly  caring  for  the  returns  of  all 
corporations,  required  by  aection  thirty- 
eight  of  an  act  entitled,  'An  Act  to  Provide 
Revenue,  Eqii'iire  Dutiee,  Encsurage  the 
Industries  of  tlis  United  States,  end  for 
Utiier  Purposes,'  approved  Ansuat  Afth, 
nineteen  hundred  and  nine,  including  tit* 
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•mplojinait  In  tht  Dirtriet  of  ColnmbU  «t 
•oeli  derietl  uid  othar  paraonfti  aervicH 
and  for  rent  ot  anch  qnartera  sa  may  b« 
naeaaaaiT,  tweiit7-ftva  tbotuand  dolhn: 
ProTtded,  TtttA  anf  and  all  aneh  ntunia 
aball  b«  cpen  to  inapeetion  onlj  upon  the 
order  of  the  Freatdent,  under  rules  and 
ngnlation*  to  be  prewribed  bf  the  Seere- 
tai7  of  tha  Treaanry  and  approved  hj  the 
Preaident."  [Stat  at  L.  2d  Seaa.  Slat  Cong. 
4B4,   ehap.   297.] 

The  contention  ia  that  the  above  (action 
aa  originally  framed  and  aa  now  amended 
eonld  have  no  legitimate  eonnectlon  vlth 
the  eollection  of  the  tax,  and  In  anbatanoe 
amonnta  to  no  more  than  an  unlawful  at- 
tempt to  exhibit  the  private  affaira  of  cor- 
^  porations  to  pnblie  or  private  inapection, 
*;  without  auj  aubatantlal  eonnectlon  with  or 
■  legitimate  pnrpoae  to  be  aubserved  In  the 
eolleetion  of  the  tax  under  the  act  now 
ander  eouaideration.  But  we  cannot  agree 
to  thia  oontention.  Tha  taxation  being,  aa 
we  have  held,  within  the  legitimate  powera 
of  Congreaa,  It  ia  for  that  bodj  to  deter- 
mine what  means  are  appropriate  and 
adapted  to  the  purposes  of  making  the  law 
effectual.  In  this  eoBneetlon  thn  often- 
^oted  declaration  of  Chief  Justice  Mar- 
shall in  M'Culloch  v.  Marjland,  4  Wheat. 
SIS,  421,  4  L.  ed.  070,  605,  la  appropriatei 
"Let  the  end  be  legitimate,  let  it  be  within 
the  acope  of  tha  Constitution,  and  all  meana 
wbieh  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  pro- 
hibited, but  consist  with  the  letter  and 
•pirit  of  the  Constitution,  are  eonstitu- 
tionaL" 

Congress  may  have  deemed  the  public  in- 
spection of  such  returns  a  means  of  more 
properly  eecuring  the  fullness  and  accuracy 
thereof.  In  many  of  the  states  laws  are  to 
ba  found  making  tax  returns  public  doeu- 
t.  nenta,  and  open  to  inspection.t 
r   *W«  cannot  aay  that  thia  feature  of  the 

tin  Connecticut,  the  requirement  is  that 
the  tax  lists  of  the  asieesora  shall  tw  ab- 
•tracted  and  lodged  in  the  town  clerk's  office 
"for  public  inspection."  Rev.  8tat.  (Conn.) 
I  Z310.  In  New  York,  notices  of  the  com- 
pletion of  the  assessment  rolls  must  be  con- 
spicuously posted  in  three  or  more  public 
Cices,  and  a  copy  left  in  a  specified  place, 
here  it  may  be  seen  and  examined  by  any 
person  until  the  third  Tuesday  of  August 
next  following."  Consol.  Laws  of  M.  Y. 
Tol.  C,  p.  6850;  N.  Y.  Laws  1909,  eha|     *~ 


B,p _      _ 

I  30.  In  Maryland,  a  record  ot 
•eaasd  Is  required  to  be  kept,  an 
Hon  thereof)  with  alphabetical  list  ot  own- 


aaryland,  a  record  of  pro   __  _,  __ 
equired  to  be  kept,  and  the  valua- 
wieof,  with  alphabetical  ] 
n»,  reeorded  in  a  book,  "^hieh  anj  paraon 


law  doea  violence  to  tbe  eonaUtutional  pn>- 
taction  of  the  4th  Amendment,  and,  thia  (• 
equally  true  of  the  Gth  Amendment,  pro- 
tecting persona  against  compulsory  self-in- 
criminating testimony.  No  question  under 
tha  latter  Amendment  properly  arisea  ia 
theae  oaaes,  and  when  circumstaneea  are 
prcaented  which  Invoke  the  protection  ot 
that  Amandment,  and  raise  queationa  in- 
volving rights  thereby  aeenred,  it  will  be 
time  enough  to  decide  them.  And  ao  at 
the  argument  that  the  penalties  for  the 
nonpayment  of  the  taxes  are  so  high  aa  to 
violate  tha  Constitution.  No  ease  la  pre- 
sented involving  that  question,  and,  moro- 
over,  the  penalties  are  clearly  a  separata 
part  of  the  act,  and  whether  collectible  or 
not  may  b«  determined  in  a  eoae  involving 
an  attempt  to  enforce  them.  Wllloox  v. 
Consolidated  Gaa  Co.  212  U.  S.  19,  B8, 
63  L.  ed.  3S2,  400,  29  Sup.  Ct.  Sep.  192, 
15  A.  &  E.  Ann.  Caa.   1034. 

It  has  been  suggested  that  there  ia  a 
lack  of  power  to  tax  foreign  corporations, 
doing  local  business  in  a  state,  in  the  man- 
net  proposed  in  this  aet,  and  that  the  tax 
upon  such  corporations,  being  unconstitu- 
tional, works  Buch  inequality  against  domea- 
tle  corporations  as  to  invalidate  the  law. 
It  Is  aulScient  to  say  of  this  that  no  such 
case  is  presented  in  tha  record.  Southern 
R.  Co.  V.  King,  217  U.  8.  i>25,  64  L.  ed. 
868,  30  Sup.  Ct.  Rep.  E94.  Thia  is  equally 
true  aa  to  tha  alleged  invalidity  of  the  aet 
aa  a  tax  on  axporta,  which  is  beyond  the 
power  of  Congress.  No  such  case  la  pro- 
aented  in  those  now  before  tha  eoart. 

We  have  noticed  auch  objectiona  as  ar* 
made  to  the  constitutionality  of  this  law  aa 
it  is  deemed  necessary  to  consider.  Finding 
ths  statute  to  be  within  the  constitutional 
power  of  tile  Congress,  it  follows  that  the 
judgments  In  the  several  cases  must  ba 
afflnned. 

Affirmed. 

may  Inspect  without  fee  or  reward."  Pub. 
Laws  (Md.)  vol.  2,  p.  1304,  %  23.  In  Fenn- 
aylvania.  It  is  provided  that  from  the  time 
of  publishing  the  Bsseasor's  returns  until 
the  day  appointed  for  finally  determining 
whether  the  assessor's  valuations  are  too 
low,  "any  taxable  inhabitant  of  the  oonnty 
shall  have  the  right  to  examine  the  said 
return  in  the  commissioner's  office."  Fepper 
&,  L.  Dig.  Laws  (Pa.)  vol,  2,  p.  4S91,  S  367. 
In  New  Hampshire,  the  list  of  taxes  assessed 
are  required  to  be  kept  in  a  book,  and  also 
left  with  the  town  clerk,  and  such  records 
'shall  be  open  to  tha  ina^ection  of  all  per- 
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JAUES  O.  FBEE^IAN,  Robert  A.  Boit, 
KathanMl  Tbnyer,  uid  Robert  H.  Gard- 
ner.    INo.  448.) 


IHTIBNAL  Rbvenux  (I  &•)— Fedbbai,  Cob- 
poBATioK  Tax— Apfucabiutt  to  Real 

Estate  Tbubtb. 

Real  eatate  trusts  created  by  deed  for  the 

EUTchaaing,  improving,  hold[Dg,  or  telling 
inds  and  buildings  for  the  benefit  of  tbe 
ihareholders,  which  do  not  derive  snj  bene- 
fit from,  and  are  not  organized  under,  aJiy 
•tatute  of  the  state,  and  which,  by  tbeir 
terms,  end  with  lives  in  being  and  twenty 
years  thereafter,  are  not  subject  to  the 
excise  imposed  by  the  act  of  August  6,  IQOO 
(Stat,  at  L.  let  Sess.  81st  Cong.  pp.  11- 
112-117,  chap.  6,  U.  S.  Comp,  Stat.  Supp. 
1608,  pp.  850-844-849),  9  38,  upon  the 
doing  of  buainesB  by  corporations,  joint 
■tock  companies,  or  associations  "now  or 
hereafter  organized  under  the  laws  of  the 
United  SUtes  or  of  any  atate  or  terri- 
tory-" 

(Bd.  Note.— For  otber  cues,  see  Intirnal  lUn- 
•Dua,  CenL  Dl(.  II  U-U;   Dee.  Dig.  |  >.•) 


[Koa.  448  and  498.] 


Decided  Uarch 


TWO  APPEALS  from  the  Circuit  Court 
of  the  UniUd  States  for  the  District  ol 
MassaclinBettB  to  review  decrees  sustaining 
demorrers  to  and  dismissing  bills  filed  by 
oettui*  Tue  trust  to  enjoin  the  trueteea  from 
eomplianoe  with  the  Federal  corporation 
tBX.    Reversed. 

The  facta  ar«  stated  in  the  opinion. 

Messrs.  Moorfleld  Storey,  John  W. 
Terkes,  Richard  Hale,  and  Frank  W.  Grln- 
nell  for  appellant  in  No.  448. 

Messrs.  Burton  E.  E:aniea,  Barry  Mo- 
bun,  A.  R.  Serven,  Charles  H.  Taj-ler,  Owen 
D.  Yonng,  and  Clement  F.  Robinson  for  ap- 
pellant in  No.  490. 

Solicitor  General  Iiehnnanii  and  Mr. 
N  Henry  E.  Colton  for  the  United  Statea. 

*  *  Mr.   Justice   Day   delivered   the   opinion 
^  of  the  court: 

n      These  cases  present  facts  dilTering   from 

•  those  involved'in  the  consideration  of  the 
corporation  tax  cases,  just  decided.  Flint 
T.  Stone  Tracy  Co.  (220  U.  S.  107,  65  L.  ed. 
— ,  31  Sup.  Ct.  Rep.  342.1 

In  No.  448,  the  question  is  r.iised  as  to 
the  right  to  lay  a  tax  uniler  thia  statute 
apon   a  certain   trust   formed   for  tlie 


pose  of  purchasing,  improving,  holding,  and 
selling  lands  and  buildings  in  Boston,  known 
as  the  Cuahing  Real  Estate  TrusL  By  khe 
terms  of  the  trust,  the  property  was  con- 
veyed to  certain  trustees,  who  executed  a 
trust  agreement  whereby  the  nianagcment 
of  the  property  was  rested  in  the  trustees, 
who  had  absolute  control  and  authority 
aver  tiie  same,  with  right  to  sell  for  cash 
or  credit,  at  public  or  private  sale,  and  with 
full  power  to  manage  the  property  aa  they 
deemed  best  for  the  interest  of  the  share- 
holders.  The  shareholders  are  to  be  paid 
dividends  from  time  to  time  from  the  net 
income  or  net  proceeds  of  the  property,  and 
twenty  years  after  the  termination  of  lives 
in  being,  tlie  property  to  be  aold,  and  the 
proceeds  of  the  sale  to  be  divided  among 
t)ie  parties  interested.  Tlie  trustees  were 
to  issue  4,S0O  shares  to  the  owners  of  the 
property,  at  $100  each,  the  owners  to  re- 
ceive a  number  of  shares  equal  to  the  value 
of  the  interest  conveyed  to  the  trustees. 
The  shares  were  transferable  on  the  books 
of  the  trustees,  and  on  surrender  o(  the 
certificate,  and  the  transfer  thereof  in  writ- 
ing, a  new  certificate  is  to  issue  to  the 
transferee.  No  shareholder  bad  any  legal 
title  or  interest  in  the  property,  and  no 
right  to  call  for  the  partition  thereof  dur- 
ing the  continuance  of  the  trust.  The  legal 
representatives  of  a  shareholder  are  to  suc- 
ceed to  the  interest  of  a  shareholder,  tha 
interest  passing  by  operation  of  law.  Pro- 
vision is  made  for  the  termination  of  tha 
trust  by  an  instrument  or  instruments  in 
writing,  siRned  by  not  less  than  thres 
fourths  of  the  value  of  stock  held  by  share- 
holders. Meetings  of  the  shareholders  are 
held  at  their  discretion,  or  whenever  re- 
quested in  writing  by  five  shareholders,  or 
by  shareholders  owning  not  less  than  one  ^ 
tenth  of  the  shares  in  value.  ■ 

•The  trust  has  a  building,  leasing  it  to  a  • 
single  tenant.     It  also  maintains  and  oper- 
ates an  odice  building  with  elevator  service, 
Janitor  service,  etc. 

Case  No.  496  involves  what  is  known  as 
a  Department  Store  Trust.  It  was  created 
by  deed,  and  formed  for  the  purpose  of 
purchasing  and  holding  certain  parcels  of 
land  in  the  city  of  Boston,  and  erecting 
a  building  thereon  suitable  for  a  depart- 
ment store.  The  land  and  buildings  are 
leased  to  one  tenant  for  a  period  of  thirty 
yeara.  The  trust  had  transferable  certifi- 
cates issued  to  shareholders  at  the  par  value 
of  (100  each.  The  trustees  conduct  the 
alTairs  of  the  trust,  manage  the  property, 
and  pay  dividends  when  declared.  Tlie 
shareholders  meet  annually,  and  a  majority 
of  them  have  the  power  to  elect  nud  depose 
trustees,  and  to  alter  and  amend  the  terms 
of   the   trust   agreement      This   trust   also 
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continue*  far  certfttn  live*  in  being  and  for 
twenty  years  tbereatter.  Each  of  the  trusts 
involved  in  tliese  cases  is  in  receipt  of  a 
net  income  exceeding  (5,000. 

Under  the  terms  of  the  corporation  tax 
act,  corporations  and  joint  stock  aBSOcia- 
tiona  must  be  such  as  are  "now  or  here- 
after organized  under  the  laws  of  tbe 
United  States,  or  of  snj  state  or  territory  of 
tbe  United  States,  or  under  the  acts  of 
Congress  applieable  to  Alaska  or  the  Dis- 
trict of  Columbia." 

The  pertinent  question  in  this  connec- 
tion is:  Are  these  trusts  organised  under 
the  Isws  of  tbe  state!  As  we  have  con- 
strued tbe  corporation  tax  act  in  the  pre- 
Tious  eases  (Flint  v.  Stone  Tracy  Co.  ante, 
S4S),  the  tax  is  Imposed  upon  doing  busi- 
ness in  a  corporate  or  quasi  corporate  capac- 
ity; that  is,  with  the  facility  or  advantage 
of  corporate  organization. 

It  was   the   purpose  of   tlie   act  to  treat 
corporations    and    joint    stoclc    companies, 
similarly  organized,  in  the  same  way,  and 
0  assess  them  upon  the  facility  in  doing  busi- 
•  nesB   which    is   substantially    the    same   in 
■  both    forms    of 'organization,      .Joint   stock 
organizations   are   not   infrequently   organ- 
ized under  the  statute  laws  of  a  state,  de- 
riTing  therefrom,   in  a  large  measure,   the 
characteristics  of  a  corporation. 

The  language  of  the  act  ".  .  .  ,now 
or  hereafter  organized  under  the  laws  of 
the  United  States,"  etc.,  imports  an  organi- 
lation  deriving  power  from  statutory  enact- 
ment The  statute  does  not  say  under  the 
law  of  the  United  States,  or  a  state,  oi 
lawful  in  the  United  States  or  in  any  state, 
but  is  made  applicable  to  such  as  are  organ- 
ised under  the  laws  of  the  United  States, 
etc.  The  description  of  the  corporation 
joint  stock  association  as  one  organized 
under  tbe  laws  of  a  state  at  once  suggests 
that  they  are  such  as  are  the  creation  of 
statutory  law.  from  which  they  derive  their 
powers  and  are  qualified  to  carry  on  their 
operations. 

A  trust  of  the  character  of  those  here 
Involved  can  hardly  be  said  to  be  organized, 
within  the  ordinary  meaning  of  that  term; 
it  certainly  is  not  organized  under  statutory 
laws  as  corporations  are.  The  difference 
between  joint  stock  associations  at  comm 
law  and  those  organized  under  statutes 
well  recognized    [2  Cook,  Corp.  %  50,5}; 

"There  is  nn  essential  difference  between 
a  joint  stock  company  ns  it  exists  at 
mon  law  and  a  jnint  stock  company  baring 
extensive  statutory  powers  conferred  upon 
It  by  the  state  within  which  it  is  orgnii' 
iied.  The  latter  kind  of  joint  stock  com- 
panies is  found  in  Enpland  and  in  th( 
state  of  New  York,  To  such  an  L'xtent  liave 
these   statutory   powers   been   conterrrd 


joint  stock  companies  that  the  only  sub- 
stantial difference  between  them  and  cor- 
porations is  that  the  members  are  not 
exempt  from  liability  as  partners  for  tbe 
debts  of  the  company," 

The   two   cases   now   under   consideration  ^ 
embrace   truste   which    do    not   derive   any « 
benefit  from   and  are   not'organized   under  • 
the  statutory  laws  of  Massachusetts,     Joint 
stock  companies  of  the  statutory  character 
are  not  known  to  the  laws  of  that  common- 
wealth.   Bicker  v.  American  Loan  &  T,  Co. 
HO  Mass.  346,  5  N.  E,  284.     Tliese  trusts 
do  not  have   perpetual   succession,  but  end 
with  lives  in  being  and  twenty  years  there- 
after. 

Entertaining  the  view  that  it  was  the  inten- 
tion of  Congress  to  embrace  within  the  cor- 
poration tax  statute  only  such  corpora- 
tions and  joint  stock  associations  as  are 
organized  under  some  statute,  or  derive 
from  that  source  some  quality,  or  beneflt 
not  existing  at  the  common  law.  we  ore  of 
opinion  that  the  real  estate  trusts  involved 
in  these  two  cases  are  not  within  the  terms 
of  the  act.  In  that  view  the  decrees  In 
both  cases  will  be  reversed  and  the  same 
remanded  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iitasta- 
ehusetts,  with  directions  to  overrule  tha 
demurrers,  and  tor  further  proceedings  con- 
sistent with  this  opinion, 

Baveraed. 

(220  U.  9.  ig7.) 

ARY  E.  20NNE,  Appl-, 

MINNEAPOLIS  SYNDICATE.  John  Da 
Laittre,  Treasnrcr.  nnd  J.  Frank  Conklin, 
Assistant  Treasurer, 

InmHAi.  Eevendx  ((  »•)— Esci3B  on  Coa- 
poBATions— "DoiNo  Business." 
A  corporation  organized  for  the  purpose 
of  ownin;;  and  renting  an  office  building, 
but  which  has  wholly  parted  with  the  con- 
trol and  management  of  the  property,  and 
by  the  terms  of  a  reorganization  has  dis- 
qualified itself  from  any  activity  in  respect 
t*>  it,  its  sole  authority  being  to  hold  the 
title  subject  to  a  lease  for  130  vears,  and  to 
receive  and  distribute  the  rentals  which  may 
accrue  under  tbe  terms  of  the  lease,  or 
the  proceeds  of  any  sale  of  the  land,  if  it 
shall  be  soM,  is  not  doitifr  business  within 
the  meanine  of  ttie  act  of  AuBUst  5,  1009 
IStat.  st  L,  Ist  Sess.  BIst  Cong,  pp.  11- 
1]2-]J7,  chap.  6,  U.  S.  Comp.  Stat  Supp. 
1909,  pp,  659-844-8491,  S  33,  imposing  an 
excise  upon  the  doing  or  the  carrying  on 
of  business  in  a  corporate  or  quasi  corporate 
capacity. 

[Ed,  Nole.— For  otber  cases,  see  InlernBl  Rsv- 
enuc.  Cent.  Die-  It  13-E8;    Dcr.  Dig.  )  9,* 

For  othar  deflDilloD*.  tee  Words  Rnd  Pbrases, 
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APPEAL  from  the  Circuit  Court  of  tb« 
United     SUtea    for    ths    Diitriet     of 
Uini)«»ot«i  to  review  »  decree  austaining  a 
demurrer  to  and  dismiasiiig  a  bill  Sled  b; 
■   atoekliolder   to   reatraiu   the   corporation 
and   its   officeri   from   complying   with   the 
Federal  corporation  tax.     Reyeraed. 
The  (acta  are  stated  in  the  opinioo. 
Meaara.  John  R.  Van  Derllp  and  Burt 
V.  Lum  for  appellant. 
Solicitor    General    Lehmum    for    the 
,  United  SUtea. 

■    *  Mr.  Juatice  Day  delivered  the  opioion  of 
the  court: 

Thia  caae  iuvolrea  the  validity  of  the 
«orporation  tax  act  juat  paaaed  upon  io  No. 
407.  Flint  T.  Stone  Tracr  Co.  [220  U.  &  107. 
SS  L.  ed.  — ,31  Sup.  Ct.  Rep.  342.] 

The  oaae  preaenta  a  peculiarity  of  corpo- 
^  nte  organization  and  purpoae  not  Involved 
K  in  the  caaeE  juat  decided.  The  Minneapolis 
•  Syndicate,  aa  the  all^ationa  of  the  bill*ad- 
mitted  by  the  demurrer,  show,  was  original- 
ly organized  for  and  engaged  in  the  busineaa 
of  letting  etores  and  oSleea  in  a  building 
owned  by  it,  and  collecting  aud  receiving 
rents  therefor.  On  the  27th  of  December, 
1006,  the  corporation  demised  and  let  all 
of  the  tracts,  lots,  and  parcels  of  land  be- 
longing to  it,  being  the  westerly  half  of 
blocK  ST  in  the  city  of  Minneapolis,  to 
Richard  M.  Bradley,  Arthur  Lyman,  and 
Ruaaell  Tyaon,  aa  tustees,  for  the  term  ol 
130  years  from  January  1,  1907,  at  an 
annual  rental  of  901,000,  to  be  paid  by  auid 
leasees  to  said  corporation.  At  that  time 
the  corporation  caused  its  articles  of  in- 
eorporation,  which  bad  theretofore  been 
tboee  of  a  corporation  organized  for  profit, 
to  be  ao  amended  aa  to  read: 

"The  sole  purpose  of  the  corporation  ahall 
be  to  hold  the  title  to  tlie  westerly  one  halt 
of  block  87  of  the  town  of  Hinneapolis,  now 
vested  in  the  corporation,  subject  to  a  lease 
thereof  for  a  term  of  130  years  from  Janu- 
Mj  1,  1007,  and,  for  the  conveoienoe  of  its 
•toekholders,  to  receive,  and  to  distribute 
among  them,  from  time  to  time,  the  rentals 
that  accrue  under  said  lease,  and  the  pro- 
ceeds of  any  diepoaitioa  of  said  land." 

Aa  we  have  construed  the  corporation  tax 
law  (Flint  v.  Stone  Tracy  Co.  Bupra),  it 
provides  for  an  exciae  upon  the  carrying 
on  or  doing  of  busineas  in  a  corporate  ca- 
ineity.  We  have  held  in  the  preoeding 
eiisea  that  oorporatione  organized  for  profit 
under  the  laws  of  the  state,  authorized  to 
manage  and  rent  real  eatate,  and  being  ao 
engaged,    an    doing    bnainesa    within    the 


meaning  of  tlie  law,  and  are  therefore  liable 
to  the  tax  imposed. 

The  corporation  involved  in  the  present 
case,  aa  originally  organized  and  owning 
and  renting  an  office  building,  was  doing 
huainess  with  the  meaning  of  the  atatute  aa 
we  have  construed  iL  Upon  the  record  now 
presented  we  are  of  opinion  tliat  the  Minne-  ^ 
apolis  Syndicate,  after  the  demise  of  the  « 
property  and  reorganization  of  tbe'corpo-  ■ 
ration,  was  not  engaged  in  doing  buajnese 
within  the  meaning  of  the  act.  It  bad 
wholly  parted  with  control  and  manage- 
meut  of  the  property;  its  sole  authority  waa 
to  hold  the  title  subject  to  the  tease  lor  130 
years,  to  receive  and  distribute  the  rentals 
which  might  accrue  under  the  terms  of  the 
lease,  or  the  proceeds  of  any  sale  of  the 
land,  if  it  should  be  sold.  The  eorporatioB 
bad  practically  gone  out  of  business  in  con- 
nection with  the  property,  and  had  dia- 
qualifled  itself  by  the  terms  of  reorganiaar 
tion  from  any  activity  in  respect  to  it.  We 
are  of  opinion  that  the  corporation  was  not 
doing  husiiieea  in  such  wise  aa  to  make  it 
subject  to  the  tax  imposed  by  the  aet  of 
lOlfU  [Stat,  at  L.  Ist  Sees.  01st  Cong.  112, 
chap.  6,  t  3B,  U.  S.  Comp.  Stat.  Supp.  ISOO, 
p.  844].  Holding  this  view,  we  think  the 
court  below  erred  in  sustaining  the  demur- 
rer to  the  hilL  The  decree  of  the  court  be- 
low ia  therefore  reversed  and  the  cause  re- 
manded to  the  Circuit  Court  of  tlie  United 
Htatea  tor  the  Oistrict  of  Minnesota,  with 
directions  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  this 
opinion. 

Reversed. 


Mastxb  aiiD  Sebvawt  (J  ]3*)— Hoosb  of 
Teleobaph  Opebatobs— Fbdesal  Regu- 

Requiiing  a  railway  telegraph  operator 
to  work  Qve  and  one  luilf  hours,  and  then, 
after  an  interval,  three  and  one  half  mote 
hours  in  the  same  twenty-four,  is  not  mode 
unlawful  by  the  provision*  of  the  act  of 
March  i,  1S07  (34  StaL  at  L.  1416,  1416, 
chap.  2030,  U.  8.  Comp.  Btat.  Supp.  1000, 
pp.  1170,  1171),  S§  Z,  3,  forbidding  common 
carriers  to  permit  such  employees  to  be  on 
du^  for  a  lonser  period  than  nine  hours 
in  any  twenty-four-hour  period  in  a  plaoe 
oontinuously  operated  night  and  day. 

[Bd.  Note.— For  athsr  cues,  see  Hutar  sod 
Sarrant  Ceat.  Die.  |  11;   Dec  Die-  I  11.*] 


[No.  E04.] 


Argued  February  29,  ISll.    Decided  Uanh 
13,  ISll. 
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UNITED  STATES  v.  ATCHISON,  T.  t  R  P.  H.  00. 


1010. 

ON  WHIT  of  Cartiorwi  to  the  Unitwl 
SUt«f  Circuit  Court  of  Appeals  for  the 
Sevfintb  Circuit,  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  for  the  Northern  District  of  UlinoiH, 
Eastern  DiviBion,  in  favor  of  the  govern- 
ment in  an  action  to  recover  the  penalty 
provided  for  a  violation  by  a  common  car- 
rier of  the  Federal  statute  prescribing  the 
hours  of  Ubor  tor  telegraph  operators.  Af- 
firmed. 

See  same  case  below,  100  C.  C.  A.  634, 
177  Fed.  314. 

The  facts  are  stated  In  the  opinion. 

Assistant  to  the  Attorney  General  Ken- 
yon,  Attorney  Qeneral  Wiekeriham,  and 
Special  Assistant  United  State*  Attorney 
Doberty  for  petitioner. 

MeserB.  Bobert  Dnnlkp  and  Qardinsr 
Lcthrop  for  respondent. 


7    'Ur.  Justice  Holmei  delivered  tha  opin- 
ion of  the  court: 

His  is  an  action  to  recover  penalties 
tor  violation  of  the  "Act  to  Promote  the 
Safety  of  Employees  and  Travelers  upon 
Railroflda  hy  Limiting  the  Hours  of  Service 
of  Employees  Thereon."  March  4,  1907, 
ehap.  2S39,  3S  2,  3,  34  SUt  at  L.  1415, 
1416,  U.  8.  Comp.  Stat.  Supp.  1S09,  pp. 
1170,  1171.  The  govemment  bad  a  verdict 
in  the  district  court,  subject  to  exceptions, 
and  the  judgment  was  reversed  by  the  cir- 
cuit court  of  appeals.  100  C.  C.  A.  S34, 
177  Fed.  114. 

The  case  is  this:  By  §  2  it  is  made  un- 
lawful for  common  carriers  subject  to  the 
net  to  permit  sny  employee  subject  to  the 
act  to  be  on  duty  "for  a  longer  period  than 
sixteen  consecutive  hours,"  or,  after  that 
M  period,  to  do  on  duty  again  until  be  has  had 
■  at  least  ten  consecutive  hours  o9*duty,  or 
eight  hours  after  sixteen  hours'  work  In 
the  aggregate:  Provided  that  no  telegraph 
operator  and  the  like  shall  be  permitted 
to  be  "on  duty  tor  a  longer  period  than 
nine  hours  in  any  twenty-four  hour  period 
in  all  towers,  olllcea,  places,  and  stations 
eontinuouely  operated  night  and  day,  nor 
for  a  longer  period  than  thirteen  hours  in 
ell  towers,  offices,  plnces,  and  stations 
operated  only  during  the  daytime,"  with 
immsterial  exception!.  By  9  3  there  Is  a 
penalty  of  not  exceeding  S500  for  each  vio- 
lation of  S  2.  The  defendant  was  subject 
to  the  set.  It  had  a  station  and  telegraph 
offico  at  Corwith,  in  the  outer  limits  of 
Chicago,  which  was  shut  from  12  to  3  by 
day  and  by  night,  but  open  the  rest  of  the 
time.  The  goveniTnent  contends  that  this 
was  a  place  "contimioiisly  operated  night 
and  day."  At  this  station  the  same  tele- 
(raph   operator   was  employed   from  half- 
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past  S  o'clock  in  the  morning  until  12, 
and  again  from  3  f.  v.  to  half-past  6,  or 
nine  hours,  In  all,  of  actual  work.  The 
government  contends  that  when  nine  bonrt 
have  passed  from  the  moment  of  beginning 
work,  the  statute  allows  no  more  Ishor  with- 
in twenty- four  hours  from  the  same  time, 
even  though  the  nine  hours  have  not  all  of 
them  been  spent  in  work.  According  to 
the  goveniment's  argument,  the  operator** 
nine  hours  expired  at  half-past  3  in  th* 
afternoon.  These  questions  on  tlie  construc- 
tion of  the  statute  are  the  only  ones  that 
we  have  to  doeide. 

We  are  of  opinion  that  the  government'* 
argument  cannot  be  sustained,  even  i(  it 
be  conceded  that  Corwith  was  a  place  eon- 
tinuoualy  operated  night  and  day,  as  tber« 
are  strong  reasons  for  admitting.  Tha 
antithesis  ia  between  places  continuously 
operated  night  and  day  and  places  operated 
only  during  the  daytime-  We  think  that 
the  government  la  right  in  Baying  that  the 
proviso  is  meant  to  deal  with  all  offices, 
and  If  so,  we  should  go  farther  than  other-  J 
wise  we  might  in  holding  offices  uot*oper-  * 
sted  only  during  tlie  daytime  a«  falling 
under  the  other  bead.  A  trifling  interrup- 
tion would  not  he  considered,  and  it  is  pos- 
sible that  even  three  hours  by  night  and 
three  hours  by  day  would  not  exclude  the 
□fBce  from  all  operation  of  the  law,  and 
to  that  extent  defeat  what  we  believe  waa 
its  Intent 

But  if  we  concede  the  gorernment'a  first 
proposition.  It  ia  impossible  to  extract  the 
requirement  of  Qfleen  hours'  continuous 
leisure  from  the  words  of  the  statute  by 
grammatical  construction  alone.  The  pro- 
viso does  not  say  nine  "consecutive"  hours^ 
as  was  said  in  the  earlier  part  of  the  sec- 
tion, and  if  It  had  said  so,  or  even  "^or  ■ 
longer  period  than  a  period  of  nine  eon- 
secutive  hours,"  still  the  defendant's  con- 
duct would  not  have  contravened  the  literal 
meaning  of  the  words.  A  man  employed 
for  six  hours  and  then,  after  an  interval, 
for  three.  In  the  same  twenty-four,  is  not 
employed  for  a  longer  period  than  nine  con- 
secutive hours.  Indeed,  the  word  "con- 
secutive" was  struck  out  when  tlie  bill  waa 
under  discuesion,  on  the  suggestion  that 
otherwise  a  man  might  be  worked  for  a 
second  nine  hours  after  an  Interval  of  baM 
an  hour.  In  order  to  bring  about  the  effect 
contended  for  it  would  have  been  necessary 
to  add,  as  the  section  does  add  In  the  ear- 
tier  part,  a  provision  for  the  required  num- 
ber of  consecutive  hours  off  duty.  Tho 
presence  of  such  a  provision  In  the  on* 
part  and  Its  absence  In  the  other  Is  an 
argument  against  reading  it  as  implied. 
The  government  suggests  that  it  it  ia  not 
implied,  a  roan  might  be  tet  to  work  for 
two  boun  on  tad  two  lioora  off,  altematalj. 
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SI  SUPREME  COtJBT  REPORTER. 


Thig  hardly  ig  k  practical  (uggestion.  We 
■ee  no  reaaoo  to  luppose  that  Congreaa 
meant  more  than  it  aaid.  On  the  contrary, 
ths  reason  for  atriking  out  th«  word  "con- 
■ecutive"  in  the  proviso  given,  aa  we  have 
mentioned,  vhen  the  bill  was  under  dis- 
euaslon,  ajid  tb«  alternative  reference  in 
S  2  to  "■ixteen  consecutive  hours"  and  "six- 
teen hour*  in  the  ag^egate,"  show  that 
a  the  obvious  possibility  of  two  periods  of 
I  service  in'tbe  saine  twentf-four  hours  was 
belore  tbe  mind  of  Congress,  and  that  there 
waa  no  oversight  in  the  choice  ol  words. 
Judgment  of  Circuit  Court  of  Appeals 
affirmed. 


HIPOLITE  EGO  COMPANY,  CTaimant  of 
Fifty  Cans,  More  or  Less,  of  FresGrveiJ 
Eggs,  Plff.  In  Err.  and  Appt, 

UNITED  STATES. 

Food  rt  24*)— Bejiedt  in  Rem— Shiphent 
roB  UBB  AB  Raw  Matebial. 

1.  The  remedy  in  rem  in  the  Federal 
courts  provided  by  the  food  and  drugs  act 
of  June  30,  190B  {34  Stat,  at  L.  763,  chap. 
3915,  g  10,  U.  S.  Comp.  SUt.  Supp.  1909, 
p.  1193),  where  any  article  of  food  that  is 
adulterated  is  being  transported  from  one 
State  to  another  for  sale,  or,  having  been 
transported,  remains  unloaded,  unsold,  or  in 
original  unbroken  packagea  may  be  invoked 
where  adulterated  eggs  have  been  shipped 
Into  the  state,  not  for  sate,  but  intended 
solely  for  use  by  the  consignee  in  tbe  bak- 
ery business. 

[Bd.  Nota—For  other  cases,  le*  Pood,  Cent. 
Dig.  t  IT;    Dec.  Dig.  I  M.*l 

Commerce  (|  60*)— Adulterated  Foons— 
ConriBCATion  in  OBtoiNAL  Packaois. 

8.  Congress  coutd  lawfully  enact  the  pro- 
visions of  the  food  and  drugs  act  of  June 
30,  1908,  9  10,  under  which  adulterated  ar- 
ticles of  food,  the  subjects  of  interstate  com- 
merce, may  be  confiscated  by  a  proceeding 
in  rem  in  the  Federal  courts  after  they 
have  reached  their  destination,  and  there 
remain  in  the  hands  of  the  eoneignee  in  the 
original   unbroken   packs  pes. 

[Bd.  Note.— For  otber  cuaBs,  see  Conimsroo, 
Ceat.  Dig.  n  Bl'Sa:    Dec.  Dig,  t  BO.'] 

Food  {|  24»)— Costs— Pboceeoimo  to  Cok- 
FieCATB  Adultebated  Food. 

3.  Costa  in  personam  may  be  assessed 
against  the  claimant  in  the  proceeding  in 
rem  under  the  food  and  druga  act  of  June 
SO,  1906,  g  10.  to  confiscate  adulterated  arti- 
cles of  food,  the  subject  of  interstate  com- 
merce, even  if  the  principles  of  the  admi- 
ralty law  are  made  applicable  by  the  pro- 
vision of  that  section  that  the  proceedings 
shall  conform  as  near  as  may  be  to  the 
proceedings   in   admiralty. 

lEd,  Note.— For  other  rasas,  see  Food,  Cant. 
Dfg.  I  17;    Dee.  Dig.  I  M.*l 


[No.  539.] 


IN  ERROR  to,  and  APPEAL  from,  the 
District  Court  of  the  United  SUtes  for 
the  Southern  District  of  Illinois,  to  review  b 
decree  confiscating  adulterated  egga  under 
the  food  and  drugs  act     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tbomfts  E.  Lannen  and  Ed- 
ward T.  F«nwlck  for  plaintiff  in  error  and 
appellant. 

Assistant  Attorn^  General  Fowler  for 
defendant  in  error  and  appellee. 

■  Mr.    Justice    McRcnna    delivered    the  • 
opinion  of  the  court: 

The  cose  is  here  on  a  question  of  juris- 
diction  certified  by  the  district  court 

On  March  11,  1900,  the  United  States 
instituted  libel  proceedings  under  g  10  of  g 
the  act  of  Congresa  of  June  30,*190C  (34* 
Stat  at  L.  768,  chap.  3916,  U.  S.  Comp. 
Stat  Siipp.  1909,  p.  1193),  against  fifty 
cans  of  preserved  whole  eggs,  which  bad 
been  prepared  by  the  Hipolite  Egg  Company 
of  St  Louis,  Missouri. 

Tbe  eggs,  before  the  shipment  alleged  in 
the  libel,  were  stored  in  a  warehouse  in 
St  Louis  for  about  Qve  months,  during 
which  time  they  were  the  property  of 
Thomas  A  Clark,  an  Illinois  corporation  en- 
gaged in  the  bakery  business  at  Peoria, 
Illinois. 

Thomas  &  Clark  procured  the  shipment  of 
the  eggs  to  themselves  at  Peoria,  and,  upon 
the  receipt  of  them,  placed  the  shipment  in 
their  storeroom  in  their  bakery  factory 
along  with  other  bakery  supplies.  The  egga 
were  intended  for  baking  purposes,  and 
were  not  intended  for  sale  in  the  original 
unbroken  packages  or  otherwise,  and 
were  not  so  sold.  The  Hipolite  E^  Com- 
pany appeared  as  claimant  of  the  eggs, 
intervened,  filed  an  answer,  and  defended 
tbe  case,  but  did  not  enter  into  a  Stipu- 
lation to  pay  costs. 

Upon  the  close  of  libellont's  evidence,  and 
again  at  the  close  of  the  case,  counsel  for 
the  egg  company  moved  the  court  to  dismiss 
the  libel  on  the  ground  that  it  appeared 
from  ths  evidence  that  the  court  as  a 
Federal  court,  had  no  jurisdictiou  to  proceed 
against  or  confiscate  the  eggs,  because  they 
were  not  shipped  in  interstate  commerce  for 
sale,  within  the  meaning  of  S  ll)  of  the  food 
and  drugs  act,  and  for  the  further  reason 
that  the  evidence  Bho»-cd  tlint  the  shipment 
had  passed  out  of  interstate  commerce  be- 
fore the  seizure  of  the  effgs,  because  it  ap- 
peared that  they  had  been  delivered  to 
Thomas  &  Clark,  and  were  not  Intended  to 
be  sold  by  them  in  the  original  packages  or 
otherwise. 
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HIPOLITE  EGG  CO.  t.  UNITED  STATSa 


The  motion*  were  overruled  and  the  court 
proceeded  to  hear  and  determioe  tb«  cauK, 
Hid  entered  a  decree  finding  the  egge 
Adulterated,  uid  confiscating  them.  Coata 
were  aaseBaed  againit  the  egg  company. 
g      The  decree  was  excepted  to  on  the  ground 

•  Uu.t  the*  court  waa  without  juriadictioD  tn 
rem  over  the  subject-matter,  and  on  the 
further  ground  that  the  court  wa*  without 
jurisdiction  to  enter  judgment  tn  personam 
againat  the  egg  compauy  for  eosta. 

The  jurisdiction  of  the  district  court 
being  cballenged,  the  caae  comea  here 
directly. 

ijection  2  of  the  food  and  drugs  act  pro- 
hibits the  introduction  into  any  state  or 
territory  from  any  other  state  or  territory, 
of  any  article  of  food  or  drugs  which  is 
adulterated,  and  makes  it  a  misdemeanor 
for  any  peraon  to  ship  or  deliver  for  ahip- 
nent  such  adulterated  article,  or  who  iball 
receive  such  shipment,  or  having  received 
it,  ahall  deliver  it  in  original  unbroken 
packages  for  pay  or  otherwiae. 

In  giving  a  remedy,  §  10  provides  that  it 
"any  article  of  food  .  .  .  that  is  adul- 
terated .  .  .  and  is  being  transported 
from  one  state  ...  to  another,  for 
sale,  or  having  been  transported,  remains 
unloaded,  unsold,  or  in  original  unbroken 
packages,  .  .  .  shall  be  liable  to  be  pro- 
ceeded Hgainat  in  any  district  court  of  the 
United  States  within  the  district  where  the 
same  is  found,  and  seized  for  confiscation  by 
a  process  of  libel  for  condemnation.  .  .  . 
The  proceedings  of  such  libel  case*  shall 
conform,  aa  near  as  may  be,  to  the  proceed- 
ings in  admiralty  .  ,  .  and  all  such 
proceedinga  ahall  be  at  the  auit  of  and  iu 
the  name  of  the  United  States." 

The  shipment  to  Thoniaa  &.  Clark  consist- 
ed of  130  separate  cans,  each  can  corked 
and  sealed  with  wax.  The  eggs  were  in- 
tended to  be  used  for  baking  purposes.  The 
only  can  sold  was  that  sold  to  the  inspector 
for  the  purpose  of  having  the  eggs  analyzed. 
They  contained  approximately  two  per  cent 
of  boric  acid,  which  the  court  found  was  a 
deleterious  ingredient,  and  adjudged  that 
they  were  adulterated  within  the  meaning 
of  the  food  and  drugs  act  of  June  30,  1B06 
(34  Stat  at  L,  771,  chap.  3016,  U,  S.  Corap. 
Stet.  Supp.  1909,  p.  11S7). 
R      The  egg  company,  whilst  not  contending 

•  tbaf  the'shipment  of  the  eggs  was  not  a 
Tiolation  of  §  2  of  the  act,  and  a  miadc- 
meanor  within  its  terms,  and  not  denying 
the  power  of  Congress  to  enact  it,  presents 
three  contentions;  (])  Section  10  of  the 
food  and  drugs  act  does  not  apply  to  an 
article  of  food  which  has  not  been  shipped 
for  sale,  but  which  has  been  shipped  solely 
for  use  as  raw  material  in  the  manufacture 
•f    Mun*    other    product     (2)    A    United 


States  district  court  haa  no  Jurisdietion  to 
proceed  in  rem  under  3  10  against  goods 
that  have  passed  out  of  interstate  commerce 
before  the  proceeding  in  rem  was  com- 
menced. (3)  The  court  had  no  jurisdictiou 
to  enter  a  personal  judgment  against  the 
egg  company  for  costs. 

It  may  be  said  at  the  outset  of  these  con- 
tentions that  they  insist  that  the  remedies 
provided  by  the  statute  are  not  coextensive 
with  it*  prohibitions,  and  hence  that  it  has 
virtually  defined  the  wrong,  and  provided 
no  adequate  means  of  punishing  the  wrong 
when  committed.  Premising  this  much,  we 
proceed  to  tbeir  consideration  in  the  order 
in  which  they  have  been  preaented.  The  fol- 
lowing cases  are  cited  to  sustain  the  Qrat 
contention:  United  States  v.  Sixty-five 
V^k»  of  Liquid  Extracts,  170  Fed.  44B,  af- 
firmed by  the  circuit  court  of  appeal*  in 
United  States  v.  Knowlton  Danderine  Co. 
Si  C.  C.  A.  867,  170  Fed.  1022,  and  United 
States  V.  Forty-six  Package*  &  Bag*  of 
Sugar,  iu  the  diatrict  court  lor  the  South- 
ern district  of  Ohio,  183  Fed.  642. 

The  article*  involved  in  the  first  case 
were  charged  with  having  been  misbranded, 
and  consisted  of  drugs  in  casks,  which  were 
shipped  from  Detroit,  Michigan,  to  Wheel- 
ing, Weat  Virginia,  there  to  be  received  by 
the  Knowlton  Danderine  Company  in  bulk 
in  car-load  lota,  and  manufactured  into 
danderine,  of  which  no  lale  wa*  to  be  mads 
until  the  casks  should  be  emptied  and  th* 
content*  placed  in  properly  marked  bottle*. 

It  was  contended  that  the  articles,  not 
having  been  ahipped  in  the  cask*  for  the  m 
purpose  of  sale  tous  in  bulk,*but  shipped  to  • 
the  owner  from  one  state  to  another,  for  the 
purpose  of  being  bottled  into  imall  package* 
*uitable  for  sale,  and  when  ao  bottled  to  be 
labeled  in  compliance  with  the  requirement* 
of  the  act,  were  not  transported  (or  sale, 
and  were  therefore  not  subject  to  libel 
under  9  10  of  the  act 

The  contention  aubmitted  to  the  court  the 
construction  of  the  statute.  The  court,  how- 
ever, based  its  decision  upon  toe  want  of 
power  in  Congress  to  prohibit  one  from 
manufacturing  a  product  in  a  state  and 
removing  it  to  another  state  "for  the 
purpose  of  personal  use,  and  not  sale,  or 
for  use  in  connection  with  the  manufacture 
of  other  articles,  to  be  legally  branded  when 
so  manufactured;"  and  concluded  inde- 
pcnilently,  or  as  construing  the  statute,  that 
the  danderine  company,  being  the  owner  of 
the  property,  shipped  it  to  itself,  and  did 
not  come  within  any  of  the  prohibition*  of 
the  statute.  The  case  was  afHrmed  by  the 
circuit  court  of  appeals  (9B  C.  C.  A.  867, 
17S  Fed.  1022).  The  court,  however,  ez- 
pressed  no  opinion  as  to  the  power  ot  Con- 
gress.    It  decided   that  the   facts   did   not 
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nliibit  a  csm  witUn  Um  purpoM  of  the 
■t^tute,  lAfiug:  "No  attempt  to  erade  tbe 
law,  aitber  direetlj,  indireetl)',  or  b;  lubter- 
btge,  haa  been  thown,  it  appeariog  that  the 
mauufacturer  bod  limply  traniferred  from 
one  point  to  another  the  product  be  waa 
manulacturing,  for  the  purpose  of  coiU' 
pleting  the  preparation  at  the  lame  for  the 
market.  Under  the  circumitancei  die- 
cloMd  in  this  Gate,  having  in  mind  tbe  ob- 
ject of  tbe  CongreM  in  enacting  the  law  in- 
volved, we  do  not  think  the  liquid  extracta 
proceeded  against  ahould  be  torfeited. 
Beaching  thia  conclusion,  wa  do  aot  And  it 
necessary  to  conaider  other  queations  dis- 
cutsed  bj  counsel  and  referred  to  in  tbe 
opinion  of  the  court  below." 

In  United  SUtea  v.  Fort;-sis  Packages  & 
Bag*  of  Sugar,  the  court  construed  tbe 
statute  as  applfiug  only  to  transportation 
lor  the  purpose  of  sale.  To  explain  ita  view 
V  the  court  said:  "Following  tlie  words 
f  lULving  been* transported'  is  an  ellipse, — an 
omiuion  of  words  necessary  to  the  complete 
eontniction  of  the  sentence.  Those  words 
are  found  in  the  preceding  part  of  tbe 
section,  and,  when  supplied,  tbe  clause 
under  which  this  libel  is  Oled  reads  and 
means,  'any  article  of  food,  drug,  or  liquor 
that  il  adulterated  or  misbranded  witbin 
the  meaning  of  this  act,  having  been  trans- 
ported from  one  state  ...  to  anotber 
for  $al»  [italics  ours],  remains  unloaded, 
UOBold,  or  in  original,  unbroken  packages, 
.  .  .  shall  be  liable,'"  etc  And  the 
eourt  was  of  opinion  that  tbia  view  waa  in 
aecord  with  the  other  two  eases  which  we 
have  cited.  This  may  be  disputed.  It  may 
well  be  considered  that  there  is  no  analogy 
between  an  article  in  the  bends  of  its  own- 
er, or  moved  from  one  place  to  another  by 
him,  to  be  used  in  the  manufacture  of 
artielee  subject  to  the  statute,  and  to  be 
branded  in  compliance  with  it,  and  an 
adulterated  article  itttlf  tbe  subject  of  sale, 
and  intended  to  be  used  as  adulterated,  in 
contravention  of  the  purpose  of  tbe  statute. 
A  legal  analogy  might  be  insisted  upon 
if  cakes  and  cookies,  which  are  the  com- 
pounds of  eggs  and  flour  which  the  record 
preeents,  could  be  branded  to  apprise  of 
their  ingredients  like  compounds  of  alcohol. 
The  object  ol  the  law  is  to  keep  adulterated 
articles  out  of  the  channels  of  interstate 
eommerce,  or,  if  they  enter  such  commerce, 
to  condemn  them  while  being  transported 
or  when  tliey  have  reached  their  destination, 
provided  they  remain  unloaded,  unsold,  or 
In  original  unbroken  packages.  Tbe  situ- 
ations are  clearly  sepiirate,  and  we  cannot 
unite  or  qualify  them  by  the  purpose  of  the 
owner  to  be  a  tale.  It,  indeed,  may  be  asked, 
in  what  manner  a  sale!  The  question  sug- 
gests that  we  might  accept  the  condition. 


and  yet  the  instances  of  tUa  record  be  wtlk> 
in  the  statute.  All  articles,  compound  or 
single,  not  intended  for  eonsumption  by 
tbe  producer,  are  designed  for  sale,  andg 
because  they  ara,  it  is  tbe  eoucera  of  the 
law  to  have  them  pure. 

It  is,  however,  insisted  that  "the  pr*-  e 
ceeding  in'perfonam  authorized  by  the  law  • 
was  intended  to,  and  no  doubt  is,  capable  of 
giving  full  force  and  elTect  to  the  law;"  and, 
further,  that  a  producer  in  a  state  is  not 
interested  in  an  article  shipped  from  an- 
other state,  which  is  not  intended  to  be  sold 
or  odered  for  consumption  until  it  is  manu- 
factured into  sonictliing  else.  The  argu- 
ment is  peculiar.  It  is  certainly  to  the 
interest  of  a  producer  or  consumer  that  the 
article  which  he  receives,  no  matter  whenoa 
it  oomes,  shall  be  pure,  and  the  law  seelcs  to 
secure  that  interest,  not  only  through 
personal  penaltiea,  but  through  the  condem- 
nation of  the  article  if  impure.  There  la 
nothing  inconsiBtent  in  the  remedies,  nor 
are  they  dependent.  The  Three  Friends, 
166  U.  a.  1,  49,  41  L.  ed.  897,  B13,  17  Bup. 
Ct.  Rep.  49S. 

The  flrst  contention  of  the  egg  company  ik 
therefore  untenable. 

Z.  Under  this  contention  it  is  said  that 
"tbe  jurisdiction  of  the  food  and  drugs  act 
in  question  can  go  no  farther  than  the 
power  given  to  Congress  under  which  it  was 
enacted,"  and  that  the  district  court,  there- 
fore, "had  no  jurisdiction  in  rem,  because 
at  the  time  of  tbe  seizure  the  egg*  had 
passed  into  the  general  mass  of  property 
in  the  state,  and  out  of  the  field  covered  by 
interstate  commerce." 

To  support  the  contention,  Waring  v. 
Mobile,  6  Wall.  110,  19  L.  ed.  342,  is  cited. 
That  case  involved  the  legality  of  a  tax  im- 
posed by  an  ordinance  of  the  city  of  Mobil* 
upon  merchants  and  traders  ol  tbe  city, 
equal  to  }  of  1  per  cent  on  tbe  groaa 
amount  of  their  sales,  whether  the  merchan- 
dise was  sold  at  public  or  private  aale. 
Waring  was  fined  for  nonpayment  of  tlia 
tax,  end  be  brought  suit  to  restrain  the 
collection  of  the  fine,  alleging  that  he  waa 
exempt  from  the  tax  on  tbe  ground  that 
the  sales  made  by  him  were  of  merchandise 
in  the  original  packages,  aa  imported  from 
a,  foreign  country,  and  which  was  purchased 
by  bim.  In  entire  cargoes,  of  tbe  consignees 
of  the  importing  vessels  before  their  ar-  * 
rival,  or  while  the  vessels  were*in  the  lower  * 
harbor  of  the  port.  He  obtained  a  decree 
in  the  trial  court  which  was  reversed  by  the 
supreme  eourt  of  the  state  of  Alabama.  A 
writ  of  error  was  sued  out  from  this  court 
and  the  decree  was  afflrmed,  on  tbe  ground 
that  Waring  was  not  tbe  shipper  or  con- 
signee of  the  Imported  merchandise,  nor  th» 
first  vendor  of  it,  and  it  was  tbe  settled  law 
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of  the  court  "that  merehandiM  In  tha 
original  packagei,  odm  (old  hj  the  import- 
er, ia  taxable  ai  other  property," — citing 
Brown  r.  Uarjland,  12  Wheat.  443,  6  L.  ed. 
887;  Almj  i.  California,  24  tiow.  173,  16  L. 
ad.  64S;  Pervear  t.  MaHacbuMtU,  6  Wall. 
470,  18  L.  ed.  609.    Thia  alu  nai  aaid: 

"Wh«n  the  importer  lella  tha  imported 
article*,  or  otherwise  miiea  them  with  the 
general  property  of  the  state  by  breaking  up 
the  paekagea,  the  atate  ol  thioga  ehangea,  aa 
waa  aaid  by  thia  court  in  the  leading  ci 
•a  the  tax  then  finda  the  articles  already 
eorporated  with  tlie  maas  of  property  by  the 
act  of  the  importer.  Importers  selling  the 
imported  artidea  in  tba  original  packages 
ara  shielded  from  any  aneb  stat*  tax,  but 
the  privilege  ol  exemption  ia  not  extended 
to  the  purchaser,  aa  the  merehandiae,  by 
tha  aala  and  delivery,  loaea  ita  distinetiva 
«barael«r  aa  an  import." 

Hiia  case  ia  elear  as  far  aa  it  goes,  but 
the  facta  are  not  the  same  as  those  in  the 
««ae  at  bar. 

In  the  case  at  bar  there  was  no  sale  ol 
Uia  articlea  after  they  were  committed  to 
interatate  commerce,  nor  ware  tha  original 
packages  broken.  Indeed,  it  miglit  ba  in- 
aiated  that  wa  need  go  no  farther  than  that 
aaae  for  tha  rule  of  decision  in  this.  It  af- 
firms  the  doctrine  of  original  packagea 
which  waa  expressed  and  illuatratad  in 
preriovs  cases  and  has  been  expreaaad  and 
illuatratad  in  aubaaquent  onea.  It  ia 
too  firmly  fixed  to  need  or  even  to  jus- 
tify further  discussion,  and  wa  ahall  not 
atop  to  affirm  or  deny  ita  application  to 
the  special  contention  of  the  egg  company. 
We  prefer  to  decide  the  case  on  anottter 
ground  which  ia  sustained  by  well-known 
I.  principles. 

r  •The  statute  declares  that  it  ia  one  "for 
preventing  ...  the  transportation  of 
adulterated  .  .  .  foods  .  .  .  and  for 
i^ulating  trafBe  therein;"  and,  aa  we  have 
aaen,  |  2  makes  the  ahipper  of  them  orimi- 
nal,  and  J  10  subjecta  them  to  conBacation, 
and,  iu  Boma  eaaea,  to  destruction,  ao  care- 
ful ia  the  statute  to  prevent  a  defeat  of  its 
purpose.  In  other  words,  transportation 
In  interatato  commerce  is  forbidden  to  them, 
and,  in  a  aenae,  they  are  made  culpable  as 
well  aa  their  ahipper.  It  is  clearly  the  pur- 
pose of  the  statute  that  they  shall  not  be 
stealthily  put  into  interstate  commerce  and 
ba  stealthily  taken  out  again  upon  arriving 
at  their  destination,  and  be  given  asylum 
In  the  mass  of  property  of  the  atate.  Cer- 
tainly not,  when  they  are  yet  in  the  con- 
dition in  which  they  were  transported  to 
tha  atate,  or,  to  use  the  worda  of  the  stat- 
mt»,  while  they  remain  "in  the  original,  un- 
brt^n  paokagea."  In  that  condition  they 
matj  their   own   identification   as   contra- 


band of  law.  Whether  they  might  ba  pur- 
sued beyond  the  original  package  we  are 
not  called  upon  to  say.  That  far  the  stat- 
ute pursues  them,  and,  wa  think,  legally 
pursues  them,  and  to  demonstrate  thta  but 
little   discussion   ia  necessary, 

Ihe  atatuto  reata,  <^  course,  upon  the 
power  of  Congress  to  regulate  interatato 
eommercei  and,  defining  that  power,  we 
have  said  that  no  trade  can  be  carried  on 
between  the  atatea  to  which  it  do«a  not  ax- 
tend,  and  have  further  said  that  it  ia  com- 
plete in  itself,  subject  to  no  limitationa  ez* 
cept  those  found  in  the  Constitution.  Wa 
are  dealing,  it  rauat  be  remembered,  with 
illicit  articles, — articles  which  the  law  seeka 
to  keep  out  of  eommerce  becauae  they  are 
debased  by  adulteration,  and  which  pnnlahsi 
them  (if  we  may  ao  expreaa  oursalvas) 
and  the  shipper  of  them.  There  is  no  denial 
that  such  is  the  purpose  of  the  law,  and 
the  only  limitation  of  the  power  to  execute 
such  purpose  which  is  urged  Is  that  tha 
artidea  muat  be  apprehended  in  transit,  ■ 
or  before  they  have  become  a  part'of  tha  ■ 
general  masa  of  property  of  the  state.  In 
other  words,  the  contention  attempts  to 
apply  to  artislea  of  illegitimate  comroerca 
the  rule  which  marke  the  line  between  the 
exercise  of  Federal  power  end  state  power 
over  artidea  of  legitimate  commerce.  The 
contention  misses  the  question  in  the  case. 
There  ia  here  no  conflict  of  national  and 
atate  jurisdictions  over  proper^  l^ally 
articles  of  trade.  The  question  here  ia 
whether  articlea  which  are  outlaws  of  com- 
merce may  be  seized  wherever  found;  and 
it  certainly  will  not  be  contended  that  th^ 
are  outside  of  tba  jurisdiction  of  the  na- 
tional government  when  they  are  within 
the  borders  of  a  state.  The  queetion  In  the 
case,  therefore,  ia.  What  power  baa  Con- 
gress over  such  artieleal  Can  they  escape 
the  consequencea  of  their  illegal  transpor- 
tation by  being  mingled  at  the  place  of 
destination  with  other  property!  To  give 
tbem  auch  immunity  would  defeat.  In  many 
cases,  the  provision  for  tbelr  conflacaUon, 
and  their  confiscation  or  deatruction  ia  tha 
espeelal  concern  of  the  law.  The  power  to 
do  w)  ia  certoinly  appropriate  to  the  right 
to  bar  them  from  interatate  commerce,  and 
completea  ito  purpose,  which  ia  not  to  pre- 
vent merely  the  physical  movement  of 
adulterated  articles,  but  the  use  of  them, 

rather  to  prevent  trade  in  them  between 
the  states  by  denying  to  them  the  facilities 
of  interstate  commerce.  And  appropriate 
means  to  that  end,  which  we  have  seen  ia 
legitimate,  are  the  seizure  and  condemna- 
tion of  the  articlea  at  their  point  of  desti- 
nation In  tha  original,  unbroken  packagea. 
The  aelectiou  of  anoh  meana  ia  certainly 
within  that  breadth  of  discretion  wUeh  we 
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hkve  Mid  CoQgrcu  poueaaea  In  tha  «jMcn- 
tion  of  the  powers  eonferred  upon  it  bj 
the  ConstitutioD.  M'CuIloch  t.  Marj'liind, 
4  Wheat.  316,  4  L.  ed.  519;  Lottery  Case 
(ChUDpion  V.  Amea)  188  U.  S.  321,  355,  47 
L.  ed.  492,  QOO,  23  Sup.  Ct  Rep.  3:>1,  13 
Am.  Urim,  Rep.  501. 

3.  Had  the  court  juriBdietion  to  adjuJge 
costs  against  the  t^g  companyt  This 
g  contended,  and  in  support  of  the  contenti 
'  the  claimant  Bsaimilatea  this* proceeding  to 
one  in  admiralty.  In  conaequence,  it  maj 
be  supposed  of  tlie  provisions  of  |  10  of  the 
food  and  drugs  act  that  the  proceedings 
"sliall  conform,  as  near  as  taay  be,  to  the 
proceedings  in  admiralty,"  and  The  Monte 
A,  12  Fed.  331,  and  Tlie  Alida,  12  Fed.  343, 
are  cited  as  deciding  that  in  a  proceeding 
in  rem  the  court  has  no  jurisdiction  to 
assess  the  coats  in  personam,  against  the 
claimant,  who  simply  flies  an  answer,  but 
who  does  not  enter  into  a  stipulation  to 
pay  the  costs  of  the  proceeding.  Too  broad 
a  deduction  is  made  from  these  cases.  The; 
undoubtedly  decide  that  a  process  in  rem 
and  in  personam  cannot  be  joined  in  ad- 
miralty in  the  same  libel,  but  it  waa  not 
held  that  this  waa  because  of  a  want  of 
jurisdictional  power  in  the  court.  Such 
view  was  disclaimed  in  The  Monte  A,  and 
to  show  that  the  framing  of  a  libel  against 
the  owner  in  personam  and  against  the 
vessel  *n  rem  was  not  jurisdictional,  the 
court  said  that  a  breach  of  a  contract  of 
affreightment  could  have  been  so  framed 
"long  before  the  adoption  of  the  Supreme 
Court  rules  in  admiralty." 

It  is  stated  in  Benedict's  Admiralt;,  S  204, 
that  "the  distinction  between  proceedings 
in  rem  and  in  personam  has  no  proper 
lation  to  the  question  of  jurisdiction."  It 
may  be,  aa  ateted  in  §  3S9  of  the  same  work, 
that  "in  a  suit  in  rem,  unless  someone  in- 
tervenes, the  power  and  procesa  of  the  court 
il  confined  to  the  thing  itaelf,  and  doea  not 
reach  either  the  person  or  property  of  the 
owner."  If,  however,  the  owner  comes  in, 
or  an  intervener  does,  his  appearance  is 
voluntary.  He  becomes  an  actor  and  sub- 
jects himself  to  costs,  and  this  even  if  his 
ownership  be  averred  in  the  libel.  Waplea, 
Proceedings  in  Bern,  p.  100,  %  73;  United 
States  V.  422  Casks  of  Wine,  1  Pet.  547, 
7  L.  ed.  2S7. 

And  auch  seems  to  be  the  neccBsary  effect 
9  of  admiralty  rules  26  and  34.  It  is  provided 
>  {rule  34)  that  if  a  third*perBon  intervene, 
for  bis  own  interest,  he  is  required  to  give 
a  stipulation  with  sureties  to  abide  the  final 
decree  rendered  in  the  original  or  appellate 
court.  It  is  in  effect  conceded  that  if  such 
a  atipulfltion  be  given,  a  judgment  tor  costs 
,  can  be  rendered.  But,  upon  what  theory! 
■  I  confounds  the  relation  be- 
i«  topic  &  1  Nl 


tween  tha  stipulation  and  tbft  judgment, 
and  makes  the  securi^  for  the  payment  of 
the  judgment  the  source  of  jurisdiction  to 
render  it,"juri3diction,  according  to  the 
contention,  which  tha  court  doea  not  have 
as  a  Federal  court. 

Even,  therefore,  upon  the  supposition  that 
the  principles  of  the  admiralty  law  are  to 
apply  to  the  proceedings  under  S  10,  we 
think  the  court  had  jurisdiction  to  rendar 
a  judgment  for  costa  against  the  egg  eon- 

So  far  our  discussion  has  been  in  defer- 
ence to  the  contention  of  the  egg  com- 
pany; but  it  is  disputable  if  the  certificate 
presents  a  question  of  jurisdiction  as  to 
costs.  The  district  court  gets  its  jurisdic- 
tion of  the  cause  from  |  10  of  the  food  and 
drugs  act;  and  whether  the  libel  may  be  in 
rem  and  in  personam,  or  whether  a  personal 
Judgment  for  cost*  can  be  rendered,  may  tw 
said  to  be  simply  a  question  of  the  con- 
struction of  the  section,  and  not  one  which 
involves  the  Jurisdiction  of  the  court.  In 
other  words,  the  rulings  of  the  court  may  bo 
error  only,  not  in  exceaa  of  its  power.  H 
certainly  had  Jurisdiction  of  the  person  of 
the  egg  company. 

Decree  affirmed. 


(m  u.  s.  H.) 

BALTIMORE  ft  OHIO  SOUTHWESTBBN 

RAILROAD  COMPANY,  Plff.  in  Err, 

UNITED  STATEa 

GABKIEBB    (S    37>>— ItCQITIRINO    UHLOADItta 

or  Livi  SroCK  Dubiko  Tba«bit— Nuu- 
BEB  or  Penalties. 

1.  The  number  of  the  penalties  recover- 
able under  the  act  of  June  29,  1906  (34 
Stat,  at  L.  607,  chap.  3694,  U.  S,  Comp. 
Stat.  Supp.  1909.  p.  1179),  making  twenty- 
eight  hours  the  limit  of  confinement  of  live 
stock  in  transit  without  unloading,  and  pre- 
scribing a  penalty  for  every  failure  of  the 
carrier  to  comply  with  this  provision,  is  not 
measured  by  the  number  of  shipments  on 
the  same  train,  nor  is  the  train  the  unit  of 
ofTense,  but  where  the  same  train  contains 
live  stock  loaded  at  different  periods,  one 
penalty  accrues  when  the  period  of  lawful 
confinement  for  the  cattle  first  loaded  az- 
pirea,  and  other  aep:irate  and  distinct  penal- 
ties accrue  as  the  time  for  the  lawful  con- 
finement of  the  cattle  loaded  at  later  periods 
BuccesBivcIy  expires. 

[EM.  Nota.— For  other  cH^ps.  ne  Carritrs.  OMt 
Dig.  )}  K.  8!7 ;    D*o.  I>lg.  S  17.«J 

Oabsiebs  (S  .^7')— itEQUiBisa  Unloadius 
or  Live  Stock  Dubino  Tbanbit— Num- 
BEB  or  Penalties. 

2.  But  one  penalty  moy  be  recovered 
a;;ainst  a  citrrier  violnting  the  provisions 
of  the  act  of  June  29,  1000,  making  twenty- 
eight  hours  the  limit  of  confinement  of  live 
stock  in  transit  without  unloading,  unless 


•Pot  ottaor  caaei  u 


a  Dk.  ft  Am.  Dlga.  II 


lofGooglc 


BALTIMOBB  &  O.  S.  E.  CO.  v.  DNITED  STATES. 


809 


aztended  b^  request  of  tbe  owner  to  thirt^- 
■iz  hours,  Mid  prescribing  a  penalty  for 
•very  failure  of  the  carrier  to  comply  with 
this  provision,  where  the  time  for  the  rs- 
quired  uDlaading  of  two  shiptnenta  loaded 
•t  different  times  coincides,  because  one 
■bipment  was  forwarded  under  the  Uiirty- 
■ix-liour  rule,  and  the  other  was  made  eignt 
hours  later,  under  tbe  twenty ^eight- hour 
rule,  from  a  different  station. 

tSa.  Now.— For  othBr  cmm,  (Ha  CsrrlBr*  Cenl, 
Dig.  tl  ».  9»  :    D«c.  DlK.  I  ST.*] 


3.  The  agnegate  sum  of  tbe  possible  pen- 
alties sued  for  in  several  actions  brought 
by  the  United  States  agsinst  a  carrier  un- 
der the  act  of  June  20,  1S06,  requiring  the 
snioading  of  live  stock  daring  transit,  and 
consolidated,  is  the  amount  in  dispute  for 
tbe  purpose  of  sustaining  the  appeUat«  jur- 
isdiction of  tbe  Federal  Bupreme  Court 

[Ed.  Note.— For  otfasr  csKei.  nee  Courts.  Cent 
Dli.  II  gM-«3t;    nsc.  Dig.  i  328.*J 
COCRTa     (I    852")— COHBOLIDATIOW    OF    Ac- 

TIOKS. 

4.  A  Federal  circuit  court  may  properly 
eonsolidate,  under  U.  8.  Ber.  Stat.  |  S21, 
U.  S.  Comp.  &Ut  leOl,  p.  ess,  several  ac- 
tions brought  by  the  United  States  against 
a  carrier  to  recover  the  penalty  prescribed 
by  tbe  act  of  June  29,  ISOS,  for  violations 
of  its  requirement  as  to  unloading  live  stock 
daring  transit. 

CBd.  .Note  —For  nihtr  cana,  tea  Onarta,  OsnL 
DW,  11  926-932;    Dec.   Dig.  1  S».«l 

[No*  7.  &1 

Argued  March  4,  IBIO.  AfOnned  by  divided 
court,  March  14,  1910.  Rehearing  grant- 
ed April  4,  1910.  Reargued  January  S 
and  0. 1911.    Decided  March  80,  IBll. 

IN  ERROR  to  the  United  State*  Orcuit 
Court  ol  Appeals  for  tbe  Sixth  Qreuit 
to  review  a  Judgment  which,  reversing  the 
judgment  of  the  District  Court  for  the 
Soatbem  District  of  Ohio,  held  that  the 
•hipment  was  the  unit  of  offense  in  actions 
by  the  United  States  to  recover  a  statutory 
penalty  for  failing  to  unload  live  stock 
daring  transit  Modified  by  holding  that 
the  timet  of  loading  determine  tbe  num- 
ber of  offenses,  and  as  so  modified,  afflrmed. 
See  same  case  below,  86  C.  C.  A.  iE23, 
IBO  Fed.  33. 

Statement  by  Mr.  Justice  Immar: 
"The   act  to  prevent  cruelty  to   animals 
while  in  transit,"  approved   June  29,  1906 
(34  Stat,  at  L.  607,  chap.  3594,  U.  8.  Comp. 
Btat.  Supp.  1S09,  p.  1178),  provides: 

^     "Sec.     1.       That     no     railroad    .    .    . 

f  whose  road  forma 'any  part  of  a  line  of 
road  over  which  cattle  ...  or  other 
animals  shall  be  conveyed  .  •  .  [in  in- 
terstate commerce]  .  .  ,  shall  confine 
the  soma  in  cars,  boats,  or  vessels  of  any 
description  (or  a  period  longer  than  twenty- 


eight  consecutive  hours  without  unloading 
the  same  in  a  humane  manner,  into  prop- 
erly equipped  pens,  (or  rest,  water,  and 
feeding,  for  a  period  of  at  least  five  con- 
secutive hours,  unless  prevented  by  .  .  . 
unavoidable  causes  .  .  .  Provided, 
That  upon  the  written  request  of  tbe  owner 
or  person  in  custody  of  that  particular  ship- 
meut,  which  written  request  shall  be  sepa- 
rate and  apart  from  any  printed  bill  of  lad- 
Sg,  or  other  railroad  form,  the  time  of 
nfinement  may  be  extended  to  thirty-iis 
hours.  In  estimating  such  confinement^  the 
time  consumed  in  loading  and  unloading 
shall  not  be  considered,  but  the  time  dur- 
ing which  the  animals  have  been  confined 
without  such  rest  or  food  or  watar  on  con- 
necting roads  shall  be  included,  it  being  tha 
intent  of  this  act  to  prohibit  their  continu- 
ons  confinement  beyond  tbe  period  of  twen- 
ty-eight hours,  except  upon  the  continganeies 
hereinbefore  stated.     ,    ,    , 

"Sec.  2.  That  animals  so  unloaded  shall 
be  properly  fad  and  watered  during  such 
rest    .    .    . 

"Sec.  3.  That  any  railroad  .  .  .  who 
knowingly  and  wilfully  fails  to  eomply  with 
the  provisions  of  the  two  preceding  sectiona 
shall,  for  ever?  such  failure,  be  liable  for 
and  forfeit  and  pay  a  penalty  of  not  lest 
than  one  hundred  nor  more  than  five  hun- 
dred dollars.    .    .    . 

"Sec.  4.  That  the  penalty  created  by  the 
preceding  section  shall  be  recovered  by  civil 
action  in   tbe  name  of  the   United  States. 

Under  this  act  eleven  actions  were  in- 
stituted in  the  southern  district  ol  Ohio 
against  the  Baltimore  t  Ohio  Southwestam 
Railroad  Company. 

The  comphiitit  in  each  case  gave  the 
name  of  the  station  in  Illinois  from  whieh  • 
tbe  animals  were  shipped  t«* Cincinnati,  tba  > 
marks  of  the  cars  in  which  they  wera 
■hipped,  the  hour  on  FAniary  2,  1007,  when 
they  were  loaded,  and  tbe  various  periods 
of  confinement,  which  varied  from  thirty- 
seven  to  for^-flva  hour*.  The  teparata  ship- 
menta  consisted  of  one,  two,  three,  and  four 
car-load  lota,  aggr^ating  twenty-one  cars, 
containing  several  hundred  cattle  and  hogs. 
Most  of  tbe  shipmenta  were  loaded  at  dif- 
ferent times;  but  because  one  (1872)  was 
forwarded  under  the  thirty-six  hour  rule, 
the  time  for  its  unloading  was  the  same  as 
that  of  another  shipment  (1871),  made 
eight  hours  later  under  the  twenty-eight 
hour  rule,  from  a  different  station.  At  an- 
other station  there  were  three  shipments  of 
one  car  load  ench  of  cattle  belonging  to 
different  owners,  loaded  at  the  same  time, 
but  two  (18n9,  1873)  of  the  cars  were  for* 
warded   under   the   twenty-eight   hour   rule. 
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and  Ou  othv  (1874)  nader  the  thirty-ttx 
honr  rule. 

The  railroad  company  filed  «.  wparate  plek 
in  e&eh  esse,  admitting  the  all^atioDB  of 
the  complaint,  but  letting  up  tluit  "the 
•hipment  therein  waa  forwarded  to  Cinciti- 
nati  on  its  train  No.  SS,  on  which  there 
were  also  loaded  and  forwarded  other  cat- 
tle, referred  to  in  each  of  the  other  auita, 
and  in  the  said  several  causes  the  said 
plaintiff  is  entitled  to  recover  bat  one  penal- 
ty,  not  to  exceed  JSOO,  which  it  ia  readf 
and  willing  to  paj,  and  it  pleads  the  said 
separate  suits  in  bar  to  the  Tecoveir  of 
more  than  $600  for  all  of  the  same." 

The  district  attorney's  motions  for  sepa- 
rate judgments  on  the  admission  in  the  bsv- 
eral  pleas  were  overruled.  The  court  sus- 
tained the  company's  motion  to  consolidate 
the  causes,  entered  judgment  for  a  single 
penalty,  and  ordered  "that  the  within  or- 
der in  caae  1S66  shall  apply  to,  operate  up- 
on, and  be  conclusive  of,  all  the  rights  of 
the  plaintiff  to  each  of  the  several  causes,  to 
wit,  1887-1874,  1880  and  1884."  The  gov- 
^  eniment  sued  out  a  writ  of  error  in  case 

•  1866,  and,  apparently  out  of  abundant'eau- 
lion,  another  in  1867,  later  entering  into  a 
Stipulation  in  the  circuit  court  of  appeali 
that  the  result  in  these  two  eases  should 
control  all  the  others. 

The  circuit  court  of  appeals  tor  the  sixth 
circuit  (86  C.  C.  A.  £23,  16S  Fed.  33)  held 
that  the  order  of  consolidation  was  proper, 
but  reverted  the  judgment  on  the  ground 
that  the  United  SUtes  were  entitled  to  re- 
cover eleven  penalties,  or  one  (or  each  of 
the  eleven  ahipmenta. 

Meaars.  Edward  Colsian,  Jndson  Har- 
mon, A.  W.  Goldsmith,  and  George  Hoadly 
for  plaintiff  in  error. 

Solicitor  General  Bowers  for  defendant 

Asaistant  Attorney  General  Denison  for 
n  defendant  In  error  on  reargument. 

*  *Mr.  Justice  liamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  eonsolidated  record  of  the  eleven 
eases  shows  that  several  hundred  cattle 
and  hogs  ofeleven  different  owners,  shipped 
in  twenty-one  ears,  loaded  at  different  sta- 
tions at  various  hours  on  February  2,  1907, 
were  in  one  train  at  the  time  of  the  expira- 
tion of  the  aucceaaive  periods  for  the  unload- 
ing required  by  the  act  of  lOOS,  "to  pre- 
vent emelty  to  animals  In  transit."  The 
queation  ia  aa  to  the  number  of  penaltiea 
for  which,  in  such  a  ease,  the  carric 
liable. 

Under  the  nearly  Identical  act  of  1873 
(Rev.  Stat  4380.  U.  &  Comp.  Stat  1901, 


cattle  in  the  shipment,  nor  the  number  of 
ears  in  which  they  were  tranaported.  United 
States  V.  Boston  A  A.  B.  Co.  15  Fed.  20Ui 
United  SUtea  v.  St  Louis  &  S.  P.  R.  Co. 
107  Fed.  870.  And  the  company  contends 
that,  as  the  cattle  here  were  in  one  train, 
the  failure  to  unload  was  one  offense,  pun- 
iihable  by  one  penalty.  In  support  of  its 
position  it  reliea,  among  others,  on  author- 
ities which  hold  that  in  laroei^,  it  th* 
goods  stoloi  at  one  time  belong  to  several 
persons,  the  offense  is  singlej  and  that,  on 
conviction  for  working  on  Sunday,  there  is 
only  one  breach  of  the  statute,  the  peualt7 
for  which  cannot  be  multiplied  by  the  num- 
ber of  items  of  work  done  on  tke  day  of  ^ 
rest  e 

*  Uut  this  does  not  mean  that  if  the  thief  * 
should,  at  a  different  time,  steal  property 
from  the  same  place,  he  oould  not  be  pun- 
ished for  the  new  transaction,  nor  that  be- 
cause a  man  had  been  convicted  for  work- 
ing on  one  Sunday,  he  could  not  be  eaor 
victed  and  punished  for  subsequently  work- 
ing on  a  different  Sunday.  For  every  penal 
statute  must  have  relation  to  time  and 
place,  and  corporations  whoae  operslions 
are  conducted  over  a  large  territory,  t^ 
many  agents,  may  commit  offenses  at  the 
same  time  in  different  places,  or  at  the 
same  place  at  different  times. 

Here  the  twenty-one  cars,  loaded  at  dif- 
ferent periods,  had  been  gathered  into  one 
train.  As  the  period  of  lawfnl  confinement 
of  tbe  cattle  flrat  loaded  expired,  there  waa 
a  failure  to  unload.  For  that  failure  the 
statute  imposed  a  penalty.  But  there  waa 
then  DO  offense  whatever  as  to  the  animals 
in  the  other  twenty  cars  of  the  same  train, 
which,  up  to  that  time,  had  not  been  oon- 
flned  tor  twen^-eight  hours. 

When,  however,  later  in  the  day,  at  tiM 
same  or  a  different  place,  tbe  time  for  th* 
lawful  conflnemeut  of  the  animals  in  the 
other  twenty  ears  successively  expired, 
there  were  similar  but  distinct  and  separate 
failures  then  and  there  to  unload.  They 
were  separately  punishable,  since  the  pro- 
vision that  "for  every  such  failure"  th* 
company  shall  be  liable  to  a  penalty  prevent- 
ed a  merger.  If  the  period  of  lawful  eon- 
flnement  of  several  ear  loads  of  cattle  ex- 
pires at  the  same  time  and  place,  and  tha 
company  fails  to  unload  them,  as  required 
by  the  statute,  and  if  these  cattle  all  belong 
to  one  owner,  it  is  conceded  that  there  is 
only  one  offense.  It  is  not  different  if  the 
same  cattle,  at  the  same  time  and  place,  had 
belonged  to  various  owners,  or  had  been 
shipped    under    different   consignments. 

Several  expressions  in  the  statute,  and 
particnlarly  the  proviaion  that,  in  eatimat- 
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ug  tlM  period  of  lawful  confinement,  "the 
0  time  coneumcd  in  loading  and  nnloading 
9  tball  not  be  eonaidarad,"  recognize  that  tbe 

•  proper*  loading  or  nnloading  of  a  number 
of  animali  maj  be  treated  aa  a  single  act, 
and  there  ia  nothing  to  indicate  that  it  is 
to  be  treated  as  more  than  one  act  because 
tbe  animals  happen  to  belong  to  different 
peraoni.  Tbe  loading  of  uumeroua  cars 
might  proceed  concurrently;  or,  it  not  dis- 
oontinuoua  or  unduly  prolonged,  several  cars 
of  cattle  of  tbe  same  consignor  might  be 
loaded  at  tbe  same  time,  within  tbe  meaning 
of  tbe  act,  in  vhich  event  the  period  of  their 
lawful  confinement  on  the  same  train  would 
end  at  the  same  time  and  place.  There 
would  In  this  latter  case  be  coincidence  be- 
tween  the   one   shipment   and   the   one   of- 

But,  in  determining  whether  the  number 
of  penalties  is  always  to  be  measured  by  the 
Dttmber  of  shipments  on  the  same  train, 
even  when  tbe  animala  were  loaded  at  dif- 
ferent times,  it  is  to  be  remembered  that 
tbe  statute  is  general.  It  applies  to  the 
transportation  of  a  tra'n  load  of  cattle  be- 
longing to  one  owner;  to  tbe  more  usual 
ease  where  animals  belonging  to  one  or 
more  owners  are  loaded  into  different  ears 
«t  different  times;  and  also  to  those  in- 
stances where  one  or  a  few  horses  or  other 
animals  are  shipped,  and  at  a  different  time 
or  farther  on  during  the  journey  other 
animals  are  loaded  into  the  same  car. 
These  differences  in  shipments  do  not  af- 
fect the  duty  of  the  carrier  to  the  animala, 
but  only  the  time  when  the  duty  to  unload 
is  to  be  performed.  The  number  of  con- 
aignors,  the  consent  of  the  owner  or  agent 
in  charge  of  the  particular  ahipment  that 
the  cattle  might  be  conQned  for  thirty-six 
hours,  the  number  of  bills  of  lading,  and 
the  particulara  of  tbe  shipment,  are  imma- 
terial, except  aa  they  serve  to  fix  the  limit 
of  lawful  conQnement. 

To  illustrate:  It  appears  in  this  record 
tbat  several  hundred  animals  belonging  to 
one  owner  and  consigned  to  one  dealer  were 
loaded  into  four  cars  at  tbe  same  time.  Tbe 
twenty-eight  hours  of  their  lawful  confine- 
ment necessarily  expired  at  the  same  time. 
P  The  simultaneous  failure  to  unload  these 
9  four  ears  was  aingle,  and  punishable  as  a 

•  aingk'offenee,  But  the  duty  and  offense  in 
this  transaction  would  not  have  been  quad- 
rupled if  the  company  bad  issued  to  the 
owner  tour  bills  of  lading  instead  of  one. 
Nor  would  there  have  been  any  increase  of 
du^  if  these  aame  cattle  had  been  received 
from  tour  consignors  instead  of  one. 

The  statute  was  not  primarily  intended 
for  the  benefit  of  the  owners.  Indeed,  it  is 
restrictive  of  their  rights.  The  penalty  does 
not  go  to  the  consignor,  but  to  the  Unit«i 


States  for  each  failure  to  unload  cattle,  re- 
gardless of  who  may  own  them,  and  even 
if  tbe  owner  consented  to  their  confinement 
beyond  a  period  of  thirty-aix  hours.  The 
title  of  tbe  act  is  "to  prevent  cruelty  to 
animals  in  transit,"  its  declared  "intent  be- 
ing to  prohibit  their  continuous  confinement 
beyond  a  period  of  twenty-eight  hours,  ex- 
cept upon  the  contingencies  hereinbefore 
stated."  Regardless  of  tbe  number  of  ship- 
ments, at  any  time  and  place  where  they  are 
wilfully  afld  knowingly  confined  beyond  tbe 
lawful  period,  there  is  a  violation  of  the 
statute  as  to  the  animal  or  animals  then 
and  there  in  custody  for  transit  in  inter- 
sUte  commerce. 

The  point  is  made  in  the  brief  that  this 
court  has  no  jurisdiction,  because  tbe 
amount  involved  in  the  cases  embraced  in 
these  writs  of  error  was  only  $1,000.  The 
court,  we  think  properly,  consolidated  all 
tbe  cases  (Rev.  Stat,  g  921,  V.  8.  Comp. 
Stat  IBOl,  p.  086),  and,  aa  consolidaUd, 
tbe  amount  ot  the  possible  penalties  sued  for 
in  the  eleven  actions  was  fifty-five  hundred 
dollars.  Tbe  company  is  liable  for  nine 
penalties,  because  nine  times  it  failed  to 
unload  as  required  by  tbe  statute.  One 
penalty  should  be  imposed  aa  to  animala  re- 
ferred to  in  cases  numbered  1671  and  1872, 
and  one  as  to  those  in  1860  and  1873,  where 
tbe  time  for  the  required  unloading  respec- 
tively coincided.  In  other  respects  the  judg- 
ment of  tbe  Circuit  Court  of  Appeals,  re- 
versing the  judgment  of  tbe  District  Cour^ 
ia  affirmed. 


{HO  c.  B.  to.) 
MARGARET    E.    TAYLOR,    In    Her    Own 
Right  and  tM  Executrix  of  Thomas  Tay- 
lor, Deceased,  Appt, 


ApPIAI.   AHD    ERBOR    f|    7fl7")— I>lSMIS8Alr— 

Hefect  of  Parties— Tiwr  of  Motion, 
The  omission  ot  one  of  the  adverse  par- 
ties from  the  supersedeas  bond  does  not 
justify  tbe  court  of  appeals  of  tbe  District 
of  Columbia  in  dismissing  on  motion  an 
appeal  to  that  court,  where  such  motion 
was  not  made  within  the  Ume  prescribed 
by  a  court  rule  for  moving  to  dis- 
miss for  want  ot  a  bond,  and  then  was 
not  based  upon  the  defect  in  the  bond, 
but  upon  a  defect  of  parties  to  the 
appeal,  which  tbe  bond  is  supposed  to 
disclose,  but  which  could  not  in  tact  exist, 
because  the  appeal  was  taken  in  open  court 
nU.  Note.— I^ir  ether  cane,  we  Appeal  aad 
Brrer.  Cent.  Dl*.  II  n4l-SU4:    Dee.  Dtf.  |  T»T.*] 
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APPEAL  from  tbe  Court  af  Appenli  of 
the  District  of  Columbia  to  review  a 
decree  which  dismiaied  an  appeal  from  a 
decree  of  tite  Supreme  Court  of  the  District. 
Keveried. 

Bee  saiue  ease  below,  31  App.  D.  C.  92. 
The  facts  are  etated  in  the  opinioti. 
MeierB.  J.  J.  DarllnKlon  and  J.  Not* 
McGil)  tor  appellant 
Mr.  Edntnnd  Burke  for  appellees. 

e 

f    'Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 
This  is  an  appeal  from  a  decree  ot  the 

"  court  of  appeal*  of  the  District  ot  Colum- 

•  bia,  dismissing  an  appeal  from  a'decree 
ot  the  supreme  court.  Tbe  bill  was  brought 
b;  the  appellee  Leesnitzer,  as  one  of  the 
heiri  of  Thomas  Taylor,  for  a  partition  be- 
tween herself  and  the  other  heirs  of  lands 
acquired  by  Taylor  after  the  execution  of 
his  last  will.  By  the  will,  Taylor  left  all 
his  estate,  both  real  and  personal,  to  hia 
widow,  the  appellant  See  Bradford  v.  Mat- 
thews, 9  App,  D.  C.  *38;  Crenshaw  ».  Mc- 
Cormick.  19  App.  D.  C.  494;  D.  C.  Code 
I  16ES  [31  Stat  at  L.  1433,  chap.  BG4]i 
Hardenbergh  v.  Ray.  161  U.  S.  112,  38  L. 
ed.  93,  14  Sup.  Ct  Rep.  305.  The  bill,  of 
course,  waa  adverse  to  the  appellant's  right 
under  the  will,  and  also  prayed  that  she 
might  he  declared  barred  of  her  dower.  See 
Clark  V.  Roller,  19B  U.  S.  641,  545.  50  L. 
ed.  300,  302,  26  Sup.  Ct  Rep.  141.  After 
a  trial  there  was  a  decree  for  the  plaintiff 
"unless  the  defendant  Margaret  E.  Taylor, 
•hall  perfect  her  appeal  from  this  decree, 
which  is  prayed  by  her  In  open  court  and 
allowed,  by  giving  a  supersedeas  bond  in  the 
penal  sum  ol  81,000."  The  decree  was  died 
on  May  28.  1007.  On  June  3,  1007,  an  ap- 
peal bond  was  filed,  but,  in  accordance  with 
the  rules,  under  ordinary  conditions,  was 
not  printed  in  the  transcript  of  the  record 
sent  to  the  court  of  appeals.  The  record 
waa  filed  in  that  court  on  July  17,  1907. 
On  February  12,  1006.  tbe  plaintiff  Lees- 
nitzer  filed  a  motion  that  the  appeal  he  dis- 
missed, because  (1)  Elizabeth  E.  Padgett 
an  heir  and  one  of  the  defendanta,  "has  not 
been  joined  either  as  an  appellee  or  appel- 
lant or  as  a  party  hereto.  (2)  That  there 
has  been  no  summons  and  severance,  or 
service  of  notification  of  appeal  upon  said 
Elizabeth  E.  Padgett  Edmund  Burke,  so- 
licitor for  appellee."  This  motion  was 
granted,  on  the  ground  that  Mrs.  Padgett 
was  not  made  a  party  to  the  appeal. 

Thereupon  the  appellant  moved  to  modi- 
fy tbe  decree  by  allowing  the  appellant  to 
correct  her  appeal  by  citing  the  omitted 
parties,  and  for  such  further  proceedings 
as  mi^t  be  necessary  to  a  deciaion  of  the 
eauae  upon  Its  merita.    The  court  held  that 


•8  Mrs.  Padgett  bad  admitted  the  allega- 
tions of  the  bill,  and  had  arrayed  bersel/  ^ 
•on  the  plaintiff's  side,  and  as  slie  had  got  • 
all  that  she  could  expect  by  the  decree,  toe 
appellant  did  not  need  to  obtain  a  sever- 
ance, but  that  the  appeal  should  have  been 
taken  against  her  as  well  as  against  the 
plaintiff,  and  that  the  supersedeas  bond 
should  have  run  to  both,  which  "an  inapeo- 
tioD  of  the  bond  in  oflice  of  the  clerk  be- 
low"  showed  not  to  Lave  been  the  cose.  It 
was  objected  that  tbe  court  could  not  look 
beyond  the  record  before  it,  which,  as  we 
have  indicated,  contained  only  a  memoran- 
dum that  a  bond  had  been  filed.  But  tlie 
record  was  entitled,  "Margaret  B.  Taylor, 
etc.  V,  Mary  J.  Leesnitzer,"  until  within  a 
few  days  before  the  case  was  called  for 
hearing,  when  tbe  appellant  ea  parte  caused 
the  cover  of  the  printed  record  to  be  changed 
so  as  to  name  also  Elizabeth  E.  Padgett 
and  Franklin  Padgett  as  appellees.  It  was 
said  that  if  the  court  should  confine  itself 
to  the  record,  the  presumption  was  that  the 
title  of  the  appeal  followed  the  obligation  of 
the  bond.  On  this  ground  the  court,  with 
expressions  of  regret,  considered  itself  not 
at  liberty  to  entertain  a  motion  for  leave 
to  file  an  additional  bond. 

We  generally  are  slow  to  overrule  the  de- 
cisions of  courts  other  than  courts  ot  the 
United  States  upon  matters  of  local  prac- 
tice. But  as  the  court  of  appeals  unwilling- 
ly yielded  a  consideration  of  the  merite  to 
what  in  the  circumstances,  probably  was 
little  more  than  form,  we  fee!  lees  hesitation 
than  otherwise  we  might  in  acting  upon  our 
opinion  that  It  took  too  strict  a  view  of 
its  own  powers.  The  first  decision  went 
on  the  ground  that  Mrs.  Padgett  was  not 
made  a  party  to  tbe  appeal,  and,  if  we  cor- 
rectly understand  the  second,  it  also  seems 
to  have  stood  on  the  same  notion,  deduced 
as  a  conclusion  from  the  form  of  the  bond, 
as  disclosed  by  inspection  or  presumed.  No 
other  was  open  under  tbe  motion  except  one 
discarded  by  tbe  court  *■  ^'e  have  shown, 
and  no  other  was  or  was  likely  to  be  taken 
by  the  court  ol  appeals.  But  this  ground  :« 
cannot  be  taken  on  the  record,*  because  the 
decree  in  the  supreme  court  states  that  an 
appeal  waa  prayed  in  open  court 

When  an  appeal  is  taken  in  open  eonrt.  it 
does  not  need  the  formalities  of  andent  law 
te  indicate  that  it  is  taken  against  all  ad- 
verse interests.  All  parties  are  present  in 
fact  or  in  law,  and  they  have  notice  then  and 
there.  No  citation  is  re<]tiirGd.  Chicago 
ft  P.  R.  Co.  V.  Blair,  100  U.  8.  OGl,  2S  L. 
ed.  597;  Brockett  v.  Brockett,  2  How,  238, 
11  L.  ed.  261.  The  requirement  of  a  bond 
hy  a  rule  of  the  court  of  appeals  does  not 
go  to  the  eaaence  of  the  appeal,  aa  is  shown 
by  the  condition  In  the  rule  that  the  motion 
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to  dismiH  for  want  of  one  inuat  be  "nutde 
within  tbe  firat  twenty  d&js  next  liter  the 
raoeipt  of  the  trui«cript  in  this  court.'' 
Bule  X.  As  the  psrtie*  in  thi*  case  had  no- 
tice of  the  appeal,  thej  were  put  upon  in- 
quirj  as  to  the  ecope  of  the  bond,  and  if, 
U  the  court  of  appeals  saye,  there  is  a 
preaumption  that  the  title  of  Uie  transcript 
(olIowB  the  obligation  of  the  bond,  they 
had  actual  notice  of  ita  form.  But  the 
bond  cannot  create  a  retrospective  presump- 
tion aa  to  the  effect  of  the  words  spoken 
in  open  court  on  the  scope  of  the  appeal. 
That  was  settled  when  the  appeal  was 
claimed.  It  follows  that  no  axcuse  ia  shown 
for  not  objecting  to  the  form  of  the  bond 
within  twenty  days.  The  motion  to  dismiss 
was  not  made  until  more  than  six  months 
after  the  receipt  of  the  transcript,  and  then 
was  not  baaed  on  tha  defect  of  the  bond, 
but  on  supposed  defect*  in  the  appeal.  It 
waa  not  made  on  behalf  of  the  party  ag- 
grieved by  the  omiasion  from  the  bond. 
The  time  has  gone  by  when  the  appellant 
ean  be  turned  out  of  court  because  Mra. 
Padgett  was  not  joined  as  obligee,  but  if, 
•a  we  have  tried  to  show,  the  proper  par- 
ties were  all  before  the  higher  court,  no 
doubt  leave  would  be  given  to  file  an  addi- 
tional bond  if  an  amendment  were  desired. 
Decree  reversed. 


(«o  D.  B,  a,) 

IN  THE   MATTER    OP  THE   EASTERN 

CHBRGKEES,  Petitioners. 


parties  before  It,  that  the  mandate  of  the 
Federal  Supreme  Court  modifying  a  prior 
decree  of  the  court  of  claims,  awarding  the 
Cherokee  Indiana  the  amounts  due  from  the 
United  States  under  treaty  stipulations, 
required  a  distribution  per  capita,  is  such 
laches  as  bars  mandamus  to  require  the 
eonrt  of  claims  to  conform  to  such  mandate, 
which,  it  is  contended,  directed  a  per 
ttirpea  distribution,  and  such  delay  is  not 
ezcueed  on  the  theory  that  the  remedy  by 
mandamus  was  only  available  when  the  roll 
of   those   Indians  entitled   to  share   in   the 


because  until  that  time  there 
tainty  as  to  what  the  court  might  do. 
CBd.  Nots-For  otber  ease*.  s««  Ua- 
::«Dt.  Dls.  fl  US-SSi    Dae.  Dl«.  I  1«S*1 


[No.  IB,  Original) 


PETITION  for  a  Writ  of  Mandamua  to 
the  Court  of  Claims  to  require  .it  to 


conform  to  a  decree  of  tha  Federal  Snpram* 
Court,  modifying  a  decree  of  the  Conrt  of 
Claims,  making  an  award  to  the  Cherokee 
Indians  of  the  amounts  due  from  the 
United  States  under  treaty  stipulations. 
Rule  discharged  and  petition  diemiesed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Dmish  and  Joseph  D. 
Sullivan  for  petitioners. 

Messrs.  George  H.  Anderson  and  John 
Q.  Thompson  for  respondent 

■  Mr.  Justice  McKetuw  delivered  the  opin-  > 
ion  of  the  court: 

Petition  for  mandamus  to  the  court  of 
claims  to  require  it  to  oonform  to  a  decree 
of  this  court  modifying  a  decree  of  that 
court  in  the  caee  of  the  United  SUtes  v. 
Cherokee  Indiana,  202  U.  S.  101,  SO  L.  ed. 
949,  2a  fiup.  Ct  Rep.  668. 

A  rule  to  show  cause  was  issued,  to 
which  a  response  has  been  made  by  the 
court  of  claims. 

A  recitation  of  the  fa«U  of  the  Utigation 
between  the  Eastern  Cherokeea  and  tha 
United  States  need  not  be  made.  They 
are  set  out  in  202  U.  B.  201.  We  are  only 
concerned  with  the  decree  and  what  took 
place  in  accordance  with  it  in  the  court  of 
claims.  It  is  enough  to  say  that  the  East- 
em  Cberokees,  under  the  authority  of  acts 
of  Congress,  brought  suit  against  the  United 
States  for  certain  sums  alleged  to  be  due 
under  treatiea  with  the  United  States,  and  g 
the  court  of  claims  decreed  May  18,*  1905,  • 
that,  after  deducting  counsel  tees,  costs,  and 
expenses,  the  sum  of  91,111,284.70,  among 
other  sums,  with  interest,  should  be  paid 
to  the  Secretary  of  the  Interior,  to  be  by 
him  received  and  held  for  the  use  and  pur- 
pose of  paying  costs  and  expenses  as  stated, 
and  the  remainder  to  be  distributed  "di- 
rectly to  the  Eastern  and  Western  Cbero- 
kees, who  were  parties  to  the  treaty  of  New 
Echota,  aa  proclaimed  May  23, 1836  [7  SUt. 
at  L.  473],  or  to  the  treaty  of  Waahington 
of  August  e,  1646  [S  Stat,  at  L.  871],  as 
individuals,  whether  east  or  west  of  the  Mis- 
sissippi river,  or  to  the  legal  representatives 
of  such  individuals." 

We  held  that  the  decree,  "fn  directing 
that  the  distribution  be  made  to  'the  East- 
em  and  Western  Cherokeea,'"  was  "per- 
haps liable  to  misconstructioa,"  though 
limited  by  a  reference  to  the  treaUes,  and 
decided  that  the  decree  should  be  modified 
"so  as  to  direct  the  distribution  to  be  made 
to  the  Eastern  Cherokees  as  individuals, 
whether  east  or  west  of  the  Mississippi,  par- 
ties to  the  treaties  of  1S35-38  and  1846,  ex> 
elusive  of  the  Old  Settlers."  Aa  raodifled. 
the  decree  was  affirmed. 

We  also  decided  that  the  amount  of  the 
decree  "should  be  paid  to  the  Secretary  ot 
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tbe  InUrior,  to  b«  dlitributod  diroctlj  to 
the  putiea  entitled  to  it." 

UpoD  the  going  down  of  the  mandate, 
tbe  court  of  claims  modified  it*  decree,  si 
directed,  hy  explicitly  excluding  the  Old 
Settlers  in  terniB  from  ite  operation,  and 
distributing  the  fund  "to  the  Eastern  Chero- 
kee* aa  individuals,"  omitting  the  words  "or 
to  tbe  legal  Tepresentative*  of  such  indi- 
Tidnftls."  And  the  court  directed  the  Secrs- 
taij  of  the  Interior  to  prepare  or  have  pre- 
pared a  roll  of  the  Cberokeee  entitled  to 
■hare  in  the  amount  of  the  decree,  and  to 
"aeeept  as  a  basis  for  tbe  diitribution  of 
■aid  fund  tbe  rolls  of  IBSl,  upon  nbich  tbe 
per  capita  payment  to  the  Eastern  Chero- 
I:eea  vas  made,  and  make  such  distribution 
in  pursuance  of  article  9  of  tbe  treaty  ot 

•  'It  is  stated  in  tbe  response  of  the  court 
of  claims  to  the  rule  to  shon  cause  tbat 
tbe  special  agent  appointed  by  the  Secretary 
encountered  difficulties  in  making  up  the 
roll  "upon  a  per  eapita  basis  and  otherwise," 
and  that  the  Secretary  of  the  Interior  called 
the  attention  ot  tbe  court  to  tbe  difficulties 
and  asked  the  following  queetions:  "First. 
Shall  tbe  rolU  of  IBSl  be  used  ai  the  ex- 
elusive  basis  for  the  present  distribution  T 
Second.  Shall  tbe  distribution  be  per  Mtirpet 
or  per  eapilat  Third.  If  per  capita,  what 
disposition  shall  be  made  of  those  portions 
for  which  there  have  been  no  applicatiooiT" 
The  court,  considering  that  ita  decree,  as 
modified  by  our  mandate,  directed  a  per 
eapita  distribution,  ordered  the  commie- 
■ioner  named  for  the  purpose  to  "enroll  as 
entitled  to  share  in  the  fund  arising  from 
■aid  decree  ot  May  Z6,  ISOe,  all  such  in- 
dividual Baatem  Cherokee  Indians  by  blood, 
living  on  May  2S,  1606,  u  shall  establish 
the  fact  that  they  were  memberi  of  tbe 
Eastern  Cherokee  tribe  of  Indians  at  the 
date  of  tbe  treaties  of  1835-36  and  1840, 
or  are  deecendants  of  such  persons,  and  who 
■hall  further  establieb  the  tact  that  they 
have  not  been  affiliated  with  any  tribe  ot 
Indians  other  than  the  Eastern  Cherokeee  or 
tbe  Cherokee  Nation." 

The  court  subsequently  {ae  appeare  from 
Its  reeponse  to  the  rule  to  show  cause),  "at 
the  written  requeet  of  the  Secretary  of 
the  Interior  and  sundry  other  persons 
who  petitioned  therefor,  as  well  as  at 
tbe  request  ot  counsel  engaged  in  aald 
cause,"  vacated  the  order  which  directed 
tbe  Secretary  of  the  Interior  to  pre- 
pare the  roll,  and  employed  Guion  Mil- 
ler, who  had  theretofore  been  employed 
by  the  Secretnry,  to  prepare  the  roll  under 
ita  Bupervigion.  The  roll  waa  prepared  as 
directed,  to  which  exceptions  were  filed, 
most  of  which  were  overruled,  and  on 
March  7,  1910,  It  wae  approrwL 


Miller  was  also  designated  as  a  special 
commiseioner  to  receive  from  the  Treasury  i- 
Department  all  tbe  warrants*ror  tbe  persons  ? 
enrolled,  and  to  viait  the  various  localities 
where  the  Indians  resided,  as  he  had  dons 
in  preparing  tbe  roll,  and  to  deliver  the 
warrants,  which  he  did  prior  to  tlie  filing  of 
tbe  petition  herein  for  mandamus,  the  re- 
sponse of  the  court  stating  as  follows: 

"The  money  arising  from  said  judgment 
was  long  prior  to  October  17,  IBIO,  the  dat* 
of  the  filing  ot  said  petition  for  said  man- 
date to  show  cause,  dietrihuted  and  paid  to 
practically  all  of  those  on  said  roll,  so  that 
of  the  30.827  enrolled,  only  313  remained 
unpaid,  aa  we  are  advised  by  said  commia- 
sioner,  who  was  also  intrusted,  under  the 
order  of  the  court,  with  the  delivery  of  tbe 
warrants  issued  by  the  Treasury  Depart- 
ment to  the  parties  so  enrolled,  respectively. 
Since  which  time  44  additional  paymenta 
have  been  made,  leaving  269  unpaid  on 
October  28,  1910." 

Ihe  court  further  stales  that  on  the  au- 
thority of  the  special  report  of  Miller, 
made  for  ita  information,  persons  of  the 
same  name  as  those  signing  the  power  at 
attorney  authorizing  the  tiling  of  the  peti- 
tion for  mandamus  were  enrolled,  as  were 
those  whom  they  claimed  to  represent,  and 
have  been  paid  their  respective  abarea  for 
which  they  receipted  in  full. 

It  ie  contended  by  petitioners  that  tbe 
treatiea  of  1835-30  and  1846  required  the 
court  of  claims  to  mnke  a  distribution  per 
■tirpes,  and  that  in  ita  original  decree  of 
May  18,  1006,  it  was  so  provided.  And  It  la 
further  contended  that  the  mandate  ot  thia 
court  so  required,  and  that  such  interpreta- 
was  put  upon  it  by  the  court  of  elainu 
and  the  commissioner  appointed  by  tbe 
Secretary  of  the  Interior.  It  is  insisted 
that,  in  consequence  ot  the  error  of  the 
court,  the  roll  prepared  in  accordance  witb 
its  orders  contains  the  names  ot  numerous 
peraons  not  entitled  under  the  mandate  ol 
this  court  to  participate  in  the  fund. 

The  respondent  opposes  these  contention*  * 
and  maket*the  counter  one  that  petitiooera  • 
have  been  guilty  of  laches,  which,  it  it  be 
justified,  makes  a  notice  of  other  contentions 
unnecessary.  A  summary  of  the  proceed- 
logs  shows  that  the  contention  is  justified. 
The  first  decree  ot  the  court,  as  we  have 
.  distributed  the  fund  to  the  Eastern 
and  Western  Cherokees  a*  individualt,  or 
to  tht  legal  representativet  of  luch  indi- 
mduatt.  The  decree,  aa  modified  by  this 
court,  limited  the  distribution  to  tbe  East- 
Cherokees.  and  omitted  the  words  "or 
to  the  legal  representatives  of  such  indi- 
'iduals."  A  question  arose  aa  to  whether 
the  mandate  of  thia  court  directed  a  per 
capita  or  f>er  atirpe*  distribution,  and,  oK 
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Ukroh  S,  ISVT,  de  «oiirt  of  elainu  gKn 
iu>tiee  that  it  would  bear  tha  partie*  on 
tlw  question. 

The  matter  came  on  for  hearing  April 
8,  1B07,  all  partiet  being  represented,  and 
a  pBT  capita  diatributioii  of  tlie  judgment 
ivaa  ordered,  and  a  conuniesionei  appointed 
to  prepare  the  roll  of  thoM  entitled  to  ehare 
iindeT  the  decree. 

Thii  waa  done,  and  a  report  made  to  the 
oourt,  to  which  exception*  were  filed,  which 
"in  tbe  main"  were  overruled.  On  March 
10,  1910,  tbe  report  aa  corrected  was  ap- 
proved, and  tbe  amount  of  tha  decree  dis- 
tributed, as  we  have  Men,  to  the  persons  en- 
titled thereto. 

This  summary  demonstrates  tbe  laches 
of  petitioners.  If  it  be  conceded  that  the 
mandate  of  this  court  and  the  decree  of 
the  court  of  claims  as  modified  in  aooord- 
ance  with  it  were  ambiguous,  tbe  oourt  of 
«laims  decided,  as  earl;  as  April  28,  1S07, 
that  it  required  a  p»r  capita  distribution. 
Tbe  petitioners  took  no  action  against  tbe 
decision  nor  the  order  of  distribution  based 
4m  it  The;  permitted  tbe  distribution  to 
be  made.  And  the;  might  havo  taken 
action.  It«  Sanford  Fork  t  Tool  Co.  100 
V.  a  247,  ZS9,  40  L.  ed.  414,  417,  IS  Sup. 
CL  Bep.  201.  Mandamus  was  available 
then,  aa  now,  and  tbe  eircumstanoea  era- 
g  demn  the  delay.  The  amount  of  tha  judg- 
•  ment  was  to  be  distributed  among*  man; 
thouaands  of  persona.  Such  persons  were  to 
be  ascertained,  their  names  enrolled,  and 
payment  made  to  them.  Ever;  step  involved 
expense,  and  tbe  fund,  once  disbursed,  could 
not  be  recovered,  and  tbe  United  State* 
Might  b«  refuirsd  to  p^  a  Noond  tlma. 


In  explanation  of  tb 
which,  on  tlieir  face,  make  a  clear  demon- 
stration of  negligenoe  on  tbe  part  of  peti- 
tioners, the;  urge  that  after  tbe  modifica- 
tion on  April  28,  1907,  of  the  final  decree, 
there  were  other  proceedings,  instancing  aa 
such  tbe  ruling,  on  March  7,  1910,  on  ex- 
ceptions to  the  roll,  and  urge  that  "witb- 
in  eighty-five  da;s  thereafter"  the;  "secured 
counsel  and  invoked  the  jurisdiction  of  this 
court  for  the  protection  of  their  rigbta." 
Tbe;  further  urge  that  "until  tbe  roll  bad 
been  approved  there  was  uncertainty 
what  the  court  of  elaima  migbt  do,"  and 
that  "when  the  final  order  had  been  taken 
tbe  petitioners  were  then  onl;  at  liberty  to 
institute    the  preeent  proceeding," 

This  overlooks  that  the;  attack  tbe  prin- 
ciple upon  which  distribution  was  decreed 
by  the  court  of  claims;  in  other  words,  theil 
contention  la  that  a  per  onpila  instead  of  a 
per  sttrpes  distribution  of  tbe  fund  was 
direcbkl  by  tbe  decree  of  April  28,  1007, 
the  consequence  of  which  was  that  "numer- 
ous persona  not  entitled  under  tbe  mandate 
of  this  oourt"  were  made  partieipaDts  in 
the  fund,  and  their  (petitioners')  sbarea 
tberd);  "much  lesaened."  Petitioners  are 
mistaken,  tberefore,  when  they  say  that 
they  were  "only  at  liberty  to  institute  tbe 
present  proceeding"  when  tbe  roll  was  ap- 
proved. The  decree  constituted  their  griev- 
ance. If  th<7  had  any,  and  if  it  did  not  exe- 
cute tbe  mandate  of  tbia  court,  the  action  of 
tbe  court  of  elaims  in  rendering  it  could 
have  been  reviewed  and  corrected  by  appeal 
or  mandamns.    Be  Sanford  Fork  k  Tool  Co. 

Bnle  dlsefaatged  and  petition  dismissed. 
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0-, 


JOHN  D.  PARK  ft  SONS  COMPANY. 
UonopoLiu    (I    IT*)  —  M*HDTAorcMJ> 
PBODncM— Skcbbt  Foauui^. 

1.  A  rettraint  of  trade  whicb  would  bi 
unlawful  m  to  other  mannfactured  artiolM 
cannot  be  Jtutlfled  becaiue  the  utiole  in 
queitfon  i*  &  proprietary  medicine  mad* 
under  a  secret  formula. 

[Ed.    NotL— For   othsr   cuaa,    ua   UonapoUas, 

CfloL  Die.  I  IS;  Deo.  Di«.  in.*] 

HOHOPOLIXS     {|    17*>— COHTBACT    TO     COR 

TB0I>  Paioi. 

2.  CoDtraeta  between  a  manufaBturer  and 
all    dealer*   whom   he   permits   to   eell   hi* 

Eroducta,  comprieiDS  most  of  the  dealen 
I  limilar  article*  uiroushout  the  countrj, 
which  fix  the  price  for  all  aales,  whether  at 
wholesale  or  retail,  operate  ae  a  restraint 
of  trade,  unlawful  both  at  common  law  and, 
■e  to  interatate  commerce,  under  the  anti- 
trust act  of  Jul?  2,  1890  (26  BUt  at  L. 
£09,  ohap.  MI,  V.  8.  Comp.  Btat  ISOl,  p. 
8200),  even  though  iuoh  produeta  ma;  be 

Eiroprietar;  m»dicinee  made  under  teeret 
ormnln. 

VBi.    Nota.—For  other   cases,    see   UoDim 
Cant.  Dla.  1  11;    Oac  Die.  I  IT.*1 

[No.  72.] 
Argued  January  t  and  S,  1011.     Decided 
April  3,   1011. 
r   Wnrr   of   certiorari   to   the   United 

f  State*  Circuit  Conrt  of  Appeal*  for 
the  Sixth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Eastern  District  of  Kentucky,  dismia*- 
Ing  on  demurrer  a  bill  to  reatrain  tha  de- 
fendant from  inducing  by  corruption 
fraud  agent*  of  the  plaintiff  and  purchas- 
trs  from  it  to  break  their  contract*  not  to 
■ell  it*  good*  below  a  certain  price.  Af- 
Aimed. 

Bee  same  case  below,  90  a  C.  A.  S70,  IM 
jrrad.  SD3. 
■    •  Statement  by  Mr.  Justice  Hngbw; 

This  is  a  writ  of  certiorari  to  rerie 
Judgment  of  the  circuit  court  of  af^wal*  for 
the  aisth  circuit  which  affirmed  a  judgment 
of  the  circuit  court,  diamiiaing,  on  de- 
murrer, the  bill  of  complaint  for  want  of 
equity.    90  C.  C.  A.  579,  104  Fed.  803. 

The  complainant.  Dr.  Mile*  Medical  Com- 
pany, an  Indiana  oorporation,  is  engaged 
in  the  manufacture  and  sale  of  proprietary 
medicines,  prepared  by  mean*  of  secret 
method*  and  formulae,  and  identiGed  by 
tinetive  packages,  labels,  and  trademarke. 
It  ha*  established  an  extensive  trade 
throughout  the  United  States  and  in  cer- 
tain foreign  countries.  It  has  been  its  prac- 
tice to  aell  its  medicines  to  jobbers  and 
wholesale  druggists,  who  in  turn  sell  to  re- 
tail druggists  for  sate  to  the  consumer, 
tlM  ease  of  each  remedy,  it  has  fixed  not 


sale  and  retail  price*.    The  bill  allied  that 
moat  of  its  sale*  were  made  through  retail « 
druggists,  and  that    the    demand    for    its  Jj 
remedies  largely  depended  upon  tlMlr*gDOd  * 

11  and  commendation,  and  their  ability 
to  realise  a  fair  profit;  that  certain  retail 
establishments,  particularly  those  Icnown  aa 
department  store*,  had  inaugurated  a  "ent- 
rate"  or  "cut-price"  lystem  which  had 
caused  "much  confusion,  trouble,  and  dam- 
age" to  the  complainant's  business,  and  "in- 
juriously affected  the  reputation"  and  "de- 
pleted the  sale*"  of  its  remedies;  that  tbi* 
injury  resulted  "from  the  fact  that  tha  ma- 
jority of  retail  druggists  a*  a  rule  cannot, 
or  believe  that  they  cannot,  realtEe  sufficient 
protlta"  by  the  aale  of  the  medicines  "at 
the  cut -prices  announced  by  the  cut-rate 
and  department  stores,"  and  therefore  are 
"unwilling  to,  and  do  not  keep"  the  medi- 
cine* "in  stock,"  or,  "it  kept  in  stock,  do 
not  urge  or  favor  sales  thereof,  hut  en- 
deavor to  foist  off  soms  similar  remedy  or 
substitute,  and  from  the  fact  that  in  tne 
public  mind  an  article  advertised  or  an- 
nounced at  'cut'  or  'reduced'  priee  from 
the  established  price  suffers  loss  of  reputa- 
tion and  becomes  of  inferior  value  and  de- 
it  was  further  allied  that  for  the  pur- 
pose of  protecting  "its  trade  sales  and  busi- 
ne**"  and  of  conserving  "it*  good  will  and 
reputation,"  the  complainant  bad  estab- 
lished a  method  "of  governing,  regulating, 
and  controlling  the  sale  and  marketing"  of 
it*  remedies,  which  is  thus  described  in  the 
bill: 

"Contracts  in  writing  were  required  to  ha 
executed  by  all  johhar*  and  wholeaale  drug- 
gist* to  whom  your  orator  *old  it*  aforeaaid 
remedies,  medicines,  and  cures,  of  tha  fol- 
lowing tenor  and  effect: 

"Consignment  Contract — Wiiolesale. 
"The  Dr.  Miles  Medical  Company. 

"This  agreement  made  by  and  between  The 
Dr.  Miles  Medical  Company,  a  corporation, 
of  Elkhart,  Indiana,  hereafter  referred  to  aa 

the  proprietor,  and hereinaftar 

referred  to  a«  the  consignee,  witnesseth:      ^ 

"That  the  said  proprietor  hereby  appoints  Jj 
said* consignee  one  of  it*  wholesale  distrib-  * 
uting  agents,  and  agrees  to  consign  to  such 
consignee  for  sale  for  the  account  of  said 
proprietor  such  goods  of  its  manufacture  as 
the  proprietor  may  deem  necessary,  the  title 
thereto  and  property  tlierein  to  be  and  re- 
main in  the  proprietor  absolutely  until  sold 
under  and  in  accordance  with  the  provision* 
hereof,  and  alt  unsold  goods  to  lie  immedi- 
ately returned  to  said  proprietor  on  demand 
and  the  cancelation  of  this  agreement.    Bald 
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foods  to  b«  tnvoieed  to  eonsifDM  *t  tlia 
loIlowiDg  pricM: 

"^edieiDM  of  which  the  r«bul  prioe  b 
91,  IS  per  doxeo. 

"UtdidiiM  (U  aaj)  of  wUeh  the  retail 
prlM  i*  50  ccnta,  $4  per  docen. 

"Itodieinea  of  which  th*  retail  pries  it 
£6  oentt,  92  per  dozen. 

"Freight  on  aJl  orders,  the  invoice  price 
«(  which  emcuDte  to  $100  or  more,  to  be 
prqiaid  bj  tlw  proprietor;  otherwise, 
freight  to  1m  paid  bj  eoueignee. 

"Seld  conaignee  agrees  to  couflne  the  sale 
«f  ali  goods  and  produats  ol  the  said  pro- 
prietor strictly  to,  and  to  sell  onl;  to,  ttie 
-designated  retoil  agents  of  said  proprietor 
as  specified  in  lieta  of  auch  retail  agent* 
Inmished  by  said  proprietor  and  alterable 
at  the  will  of  aaid  proprietor,  and  to  faith- 
fnllf  and  promptly  account  and  pay  to  the 
proprietor  the  proceeda  of  all  sales,  after  de- 
ducting aa  full  aompeusation  for  all  serv- 
less,  charges,  and  disbursements  a  commis- 
sion of  10  per  cent  of  the  invoice  value,  and 
a  further  eommisaion  of  S  per  cent  on  the 
net  amount  of  each  consignment,  after  de- 
ducting the  said  10  per  cent  commission  on 
all  advancea  on  account  remitted  within  ten 
daya  from  dato  of  any  conaignment,  it  being 
•greed  between  the  parties  hereto  that  auch 
advances  shall  in  no  manner  affect  the  title 
to  such  goods,  which  title  shall  remain 
the  proprietor  u  it  no  such  advances  had 
been  made;  provided  that  auch  advances 
shall  be  repaid  to  aaid  conaignee  ahould  the 
•aid  proprietor  terminato  this  agreement 
and  the  return  of  any  unsold  goods  on  which 
advances  have  been  made.  Said  consignee 
guarantees  the  payment  for  all  goods  sold 
under  this  agreement,  and  agrees  to  render 
a  full  account  and  remit  the  net  proceedi 
on  the  first  day  of  each  month  of  and  for 
the  sales  of  the  month  preceding.  Failure 
to  make  sijch  accounting  and  remittance 
t>  within  ten  days  from  the  flrit  of  each  month 
■  shaJl  render  the  whole  account  payable  and 
subject  to  draft,  but  the  proceeds  of  such 
draft  shall  not  affect  the  title  of  any  unsold 
goods,  which  shall  remain  in  the  proprietoi 
until  actually  sold,  as  herein  provided. 

"It  is  further  agreed  that  the  consignee 
shall  furnish  the  proprietor  from  time  to 
time  upon  demand  full  stotementa  of  the 
stock  of  goods  of  the  proprietor  on  hand  on 
any  dato  specifled,  and  that  a  failure  to 
furnish  such  stotements  within  ten  days 
from  date  of  auch  demand  shall  be  a  suf- 
fleient  cause  for  the  cancelation  of  this 
agreement,  and  a  demand  for  the  return  of 
the  consigned  goods. 

"it  is  further  agreed  that  the  proprietor 
will  cause  each  retail  package  of  its  goodi 
to  be  identified  by  a  number,  and  said  con- 
■Igaea  liereby  agroee  to  furnish  Uie  said  pro- 


prietor full  reports  upon  proper  eards  or 
blanks  furnished  by  said  proprietor  of  the 
diapoaition  of  each  doscai  or  fraction  of  auoh 
gooda  by  meana  of  the  Identifying  numbera, 
epeeifying  tlie  names  and  addresaes  of  the 
retoil  agents  to  whom  auch  goods  have  been 
delivered  and  the  dates  of  sneh  delivery,  and 
to  send  such  reporto  to  said  proprietor  at 
least  aemimonthly,  and  at  any  other  time  on 
the  request  of  said  proprietor. 

"It  is  understood  and  agreed  between  the 
partiee  hereto  that  the  eommisaions  herein 
ipecified  ahall  not  be  considered  as  earned 
by  said  consignee  upon  any  goods  of  said 
proprietor  which  ahal)  have  been  delivered  ^ 
dealere  not  authoriied  agento  of  aaid  Jj 
proprietor,  as  per  list  of*such  agents,  or  • 
npon  any  goods  whose  diapoaition  by  said 
conaignee  sliall  not  have  been  properly  re- 
ported as  herein  provided,  or  sold  at  prices 
less  than  the  prices  auUiorised,  and  that 
said  conaignee  shall  not  credit  any  such 
commissions  when  making  remittances  on 
conaignment  account  provided  notice  haa 
been  given  by  said  proprietor  tliat  auoh 
commiasione  are  unearned;  and  that  if  such 
unearned  commiaaions  have  been  deducted 
by  aaid  conaignee  in  malcing  advance  pay- 
ments or  monthly  remittonoea  on  account, 
they  aball  be  charged  back  to  aaid  consignee 
and  credited  and  paid  to  aaid  proprietor. 
It  is  understood  that  violation  or  nonob- 
eervance  of  any  provision  hereof  by  the  con- 
signee shall  make  thia  agreement  tormin- 
able  and  all  unsold  goods  returnable  at  the 
option  of  the  proprietor. 

"It  Is  agreed  that  the  goods  of  said  pro- 
prietor shall  be  sold  bj  aaid  conaignee  only 
to  the  aaid  retoil  or  wholesale  agento  of 
said  proprietor,  as  per  list  furnished,  at 
not  less  than  the  following  prices,  to  wit: 

'Medicines  of  which  the  retail  prioe  is  9\ 
98  per  dozen. 

"Medicines  (if  any)  of  which  the  retail 
price  it  GO  cents,  94  per  dozen. 

"Medicines  of  which  the  retail  price  is  2S 
cento,  92  per  doien. 

"Provided,  that  aaid  consignee  may  allow 
a  cash  discount  not  exceeding  1  per  cent,  it 
paid  within  ten  daya  from  dato  of  invoice, 
and  that  when  sales  at  one  time  and  at  one 
invoice  amount  to  |1G  or  more,  the  aaid  con- 
signee may  allow  3  per  cent  trade  discount, 
and  if  said  purchase  amounto  to  9E0  or 
more,  6  per  cent  trade  discount,  all  without 
cost  to  the  proprietor,  snd  if  such  $fiO  quan- 
tity shall  be  shipped  direct  to  the  retail 
purchaser  from  the  laboratory  of  said  pro- 
prietor, on  the  order  from  said  wholesale 
distributing  agent,  freight  wilt  be  prepaid  g 
by  the  proprietor,  but  not  otherwise.  Jj 

■"This  contract  will  take  effect  when  the  * 
original,  duly  signed  by  the  consignee,  has 
been    received    and   accepted    by    The   Dr. 


on.GOOgIC 


»  BUFRSUE  (XIUBT  BEFOBTEB. 


Oct. 


HUM  Hadlskl  Compftiir,  at  Elklwrt,  lo^- 
•na. 

"SoM  imdA  «ar  haadB  —  — s  a.  n. 
IMT. 
Till  In  dftta  on  abova  Una, 

"Tha  Dr.  IQka  Uadlaal  Company. 

•• ,  wholtaala  daalar. 

^BIp  joor  aanM  on  abora  link 
'VriginaL     Batani  im  incloatd  anTalop." 

'And  writtan  aontraeta  wai«  raqnirad 
vith  all  ntailera  id  jovr  orator'a  wid  pro- 
priatary  ramadiaa,  mediainai,  and  cnrca,  a« 
fsUowii 

"Batail  Agan^  ContraeL 

Tba  Dr.  Milea  Medical  CotnpaBj. 

"Tbla  agraemaut  betwMn  The  Dr.  Miba 

Mad  leal  Company  of  BUctiart,  Indiana,  and 

"Batailar'a  nama  on  above  Una.     Town. 
BUta. 
"barelnaitar   referred   to   aa   retail   agent. 


"Appointed  Agent. 

"Tlia  aald  Dr.  Uilw  Medical  Company 
hereby  appoiota  aaid  retail  dealer  aa  one 
Of  tha  retail  dietributiug  agenta  of  Ita  pro- 
prietary medieinea,  and  agrcea  that  aaid  re- 
tail agent  may  purebaie  the  proprietary 
medleinee  mannfaotnied  by  laid  Dr.  Miles 
Hedieal  Company  (eaob  retail  package  of 
which  the  laid  company  will  eaoae  to  be 
Identlfled  by  a  number)  at  tha  foUowing 
prieea,  to  wit: 

"Wholaiala  Prieea. 

•Vedieinea  of  wbloh  tha  refaUl  price  la 
d,  $8  per  doMD. 

"UadieiDea  of  which  tha  retail  price  la  SO 
aants,  (4  per  doaeo. 

"HadieinM  of  whieh  the  retail  price  1* 
U  ente,  |2  per  dozen. 

"Qnantity  Dieoonnt. 
Q      Tnirlded   that   when   purehasea   at   one 
g  tlBM  and  on  one  inToice  amount  to  |15  {or 
*  more],    wholeeala ■dietributing    agenta    are 
authorliad  to  allow  3   per  cent  trade   dii- 
eount;  If  such  pureheae  amounts  to  fGO  (or 
more)  6  per  cent  trade  discount  will  be  al- 
lowed; and  if  lueh  fSO  quantity  be  shipped 
direct  to  the  pnrchaaer  from  the  laboratory 
9t  aaid   Dr.   Miles   Medical   Company   for 
the  account  of  such  who  leas  la  agent,  freight 
will  be  prepaid,  but  not  otherwise. 
-Full  Price. 

"In  eonal deration  whereof  said  retail 
•gent  agrees  in  no  ease  to  sell  or  furnish 
tba  said  proprietary  medicines  to  any  per- 
son, Arm,  or  corporation  whatsoarer,  at  leas 
than  the  foil  retail  price  aa  printed  on  tha 
paekagaa,  without  reduction  for  quantity; 
and  said  retail  agent  further  agreea  not  to 
sell  the  aaid  proprietary  medidnea  at  any 
fslaa  to  wbelesale  or  retail  dealers  not  ae- 


eredlted   agenta  of  the  Dr.  MIlea  Mediaal 
Company. 

-Violation. 

"It  ii  further  agreed  between  tha  parUaa 
hereto  that  the  giving  of  any  article  of 
value,  or  the  making  of  any  concession  by 
meana  of  trading  stamps,  eaah  raster 
conponS)  or  otherwise,  for  the  purpose  of  re- 
ducing the  price  above  agreed  upon,  shall  be 
eonsldered  a  violation  of  this  agreement,  and 
further  It  is  agreed  between  the  partiea 
hereto  that  the  Dr.  Milea  Medical  Company 
will  sustain  damage  In  the  sum  of  twenty- 
flva  dollars  (CES)  for  each  violation  of  any 
provision  of  this  agreement,  it  being  other- 
wise impossible  to  fli  the  measure  of  dam- 
age. 

"This  contract  will  take  affect  when  a 
duplicate  thereof,  duly  signed  by  the  retail 
agent,  has  been  received  and  approved  by 
The  Dr.  Miles  Company,  at  iU  office  at  Elk- 
hart, Indiana. 

"Done  under  our  hands  ^-  --  —,  a,  m, 
1M7. 

"Fill  In  date  on  above  line. 

"The  Dr.  Milea  Medical  CompaajT. 
" ,  retail  dealer. 

"BIgn  your  name  on  above  line  in  Ink     « 
rro  Batail  DeaUr:  ? 

"Faste  printed  label,  giving  name  and  a^ 
dreaa,  that  your  name  may  be  correctly  Ua^ 
«d. 

"Duplicate.    Keep  for  reference.' 

Aa  an  aid  to  the  maintenanca  of  tha 
prices  thus  fixed,  tba  company  devised  a 
system  for  tracing  and  identifying,  through 
aerial  numbers  and  eards,  each  wholesalo 
and  retail  package  of  ita  products. 

It  waa  all^^ed  that  all  wholesale  and  ra- 
tiUI  druggiata,  "and  all  dealwa  in  pro> 
prietary  medidne^"  had  been  given  full  op- 
portunity, without  discrimination,  to  sign 
contracts  In  the  form  stated,  and  that  such 
contracts  were  in  force  between  the  com- 
plainant  "end  over  four  hundred  jobbers  and 
wholesalers  and  twen^-flve  tbouaaad  re- 
tail dealers  in  proprietary  medicines  in  the 
United  SUtes." 

The  defendant  la  a  Kentucky  corporation 
conducting  a  wholesale  drug  buaineas.  The 
bill  alleged  that  tha  defendant  bad  formerly 
dealt  with  the  complainant,  and  had  tuU 
knowledge  of  all  the  facts  relating  to  the 
trade  in  its  medicines ;  that  It  had  been  ca- 
qucated,  and  refuaed,  to  enter  into  the  whola- 
aale  contract  required  by  tha  eomplainant; 
that  In  the  city  of  Cincinnati,  Ohio,  where 
tha  defendant  conducted  a  wholesale  drag 
atora,  there  were  a  large  number  of  whota- 
aale  and  retail  druggists  who  had  made  eon- 
tracts  of  the  sort  described,  with  the  com- 
plainant, and  kept  Ita  medicines  on  eale  pui^ 
anant  to  the  agreed  terms  and  conditiona 
It  waa  ahargad  that  tha  datandant,  "in  com- 
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blnaUoB  mni  ecnaplnwj  witli  a  aumber  of 
wboltuk  and  retail  daBlum  in  drug!  uid 
proprietftTj  mcdioiiiet,  who  have  not  entered 
Into  laid  wholsMla  and  retail  contraeta" 
required  bj  the  eomplainant't  qratem,  and 
■olelf  for  the  purpoee  of  selling  the  remadiee 
to  dealer!  "to  be  advertised,  lold,  and  mar- 
keted at  ent  ntea,"  and  "to  thua  attract 
and  aecura  ouatom  and  patronage  for  other 
merchajiditc,  and  not  for  the  purpoee  of 
m  making  or  reeeiTlng  a  direct  monej  proflt" 

•  from  tfae'Mlea  of  the  remedlea,  had  unlaw- 
fully and  fraudulently  procured  them  from 
the  eomplainuit'a  "wholesale  and  retail 
agente"  by  meana  "of  falae  and  fraudulent 
repreaentations  and  statementa,  and  by  aur- 
reptitiouB  and  diahoneat  methods,  and  by 
persnading  and  induoing,  directly  and  In- 
directly," a  violation  of  their  contracts. 

It  is  further  charged  that  the  defendant, 
having  procured  the  remedies  in  this  man- 
ner, had  advertised  and  sold  them  at  leaa 
tiuw  the  jobbing  and  retail  pricea  eatab- 
Ushed  by  the  eomptainant;  and  that,  for 
the  purpose  of  concealing  the  source  of  sup- 
ply, the  identifying  serial  numbers,  which 
luid  been  stamped  upon  the  labela  and  car- 
ton^ had  been  obliterated  by  the  defendant 
ttr  by  thoaa  acting  In  collusion  with  the  de- 
indant,  and  the  labels  and  cartons  had  been 
mutilated,  thus  rendering  the  list  of  ail- 
Mwnts  and  directions  for  use  illegible,  and 
that  the  remedlea  in  this  condition  were 
■old  both  to  the  wholesale  and  retail  deal- 
ers, and  ultimstely  to  buyers  for  use  at  eut 
rates. 

The  bill  prayed  for  an  Injunction  re- 
■training  the  defendant  from  inducing  or 
attempting  to  induce  any  party  to  any  of 
the  said  "wholesale  or  retail  agency  eon- 
traeta"  to  "violate  or  break  the  same,  or 
to  sell  or  deliver  to  the  defendant,  or  to 
any  persrai  for  it,"  the  eompUinaut'*  ran- 
■diss;  from  proeuring  or  attempting  to  pro- 
enra  In  any  way  any  of  these  remedies  from 
wholesale  or  retail  dealers  who  had  exeeut- 
•d  the  contracts;  from  advertising,  sailing, 
or  offering  for  sale  the  remedies  obtained 
by  any  of  the  described  means  at  less  "than 
the  eetsblished  retail  price  thereof,"  or  to 
dealers  who  had  not  entered  into  eontract 
with  the  complainant;  from  in  any  way 
obliterating,  mutilating,  removing,  or  cover- 
ing np  the  Isbele  and  cartons  upon  the  bot- 
tles containing  the  remedies,  and  from  malt- 
ing sales  without  such  labels  and  cartons, 
■ad  the  letter  press  and  numerals  thereon, 

^  being  intact.    There  was  also  a  prayer  for 

«  sn  accounting. 

•  'The  defendant  demurred  to  the  bill  gen- 
erally for  want  of  equity,  and  also  special- 
ly to  that  portion  of  the  bill  which  related 
to  tbe  mutilation  and  deatmetion  of  the 
MaaUfylng  numbers  and  labels. 


The  circuit  eomt  nstalned  tbe  demarram 
and  dismiased  the  bill,  and  Its  judgment  ma 
affirmed  by  the  circuit  court  of  appeals. 

Mesars,  Fmnk  F.  Read  and  Edward  l> 

Bogers  for  petitioner. 
Messrs.  Alton  B.  Farkor  sod  WtUIam 

J.  Bhroder  for  respondent.  « 

% 
*  Vt.  Justice  HngbM,   after  making  tba  • 
above  statement,  delivered  the  opinion  of 
the  court I 

The  GomplalDont,  a  msnufaotnrar  of  pro- 
prietary medicines  whieh  are  prepared  In 
accordance  with  secret  formulas,  presents 
by  its  bill  a  system,  carefully  devised,  by 
whieh  It  seeks  to  maintain  certain  prices 
fixed  by  It  for  all  the  salea  of  its  produets, 
both  at  wholesale  and  retaiL  Ita  purpose 
is  to  establish  minimum  prloea  at  whieb 
sales  shall  be  made  by  ita  vendees  and  by 
all  subsequent  purchasers  who  tralDe  In  U» 
remedies.  Its  plan  Is  thus  to  govern  direst- 
ly  the  entire  trade  In  the  medicines  It  maun- 
fsetures,  embracing  interstate  commaree  aa 
well  aa  oommeroe  within  the  state  respss- 
tively.  To  accomplish  this  result  it  baa 
adopted  two  forms  of  restrlcUva  agreements 
limiting  trade  In  tbe  articles  to  those  wbo 
beeome  parties  to  one  or  tba  other.  The  one 
sort  of  eontraet,  known  as  "Consignment 
Contract — Wholesale,"  baa  been  mad«  with 
over  four  hundred  Jobbers  and  wholesale 
dealers,  and  the  other,  described  as  "B^ 
tail  ^Igency  Contract,"  with  twenty-flv* 
thousand  reUlI  dealers  in  the  United  States. 

Tbe  defendant  is  a  wholesale  drug  eon- 
oem  which  has  refnxed  to  enter  Into  the  re- 
quired contract,  anu  is  charged  with  pro. 
curing  medicines  for  sale  at  "cut  prices"  by 
inducing  those  who  have  made  the  eontracta 
to  violate  the  restrictions.  The  complain- 
ant  invokes  the  estebliahed  doctrine  that 
aa  actionable  irrong  is  committed  by  ona 
who  malidonsly  interferes  with  s  contract 
between  two  parties,  and  induces  one  of 
them  to  break  that  contract,  to  the  injury  ^ 
of  the  other,  and  that.  In  the  absence  of  aa  g 
■adequate  remedy  at  law,  equitable  relief  • 
will  be  granted.  Angle  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  Ifil  U.  8.  1,  38  L.  ed.  6«k 
14  Sup.  Ct  Bep.  240;  Bittermsn  v.  Lonis- 
vllle  &  N.  R.  Co.  SOT  U.  a  20B,  62  L.  ad. 
in,  28  Sup.  Ct.  BepL  Bl,  IS  A.  &  E.  Ann. 
Cas.  693. 

The  principal  question  is  as  to  the  valid- 
ity of  the  restrictive  agreements. 

Preliminarily  there  aie  opposing  conten- 
tions as  to  the  eonatmction  of  the  agree- 
ments, or,  at  least,  of  that  made  with  job- 
bers and  wholesale  dealers.  Tbe  complain- 
ant insista  that  the  "consignment  contract* 
eoutemplates  a  true  eonsignmsnt  for  sale  for 
account  of  the  eompUinant,  and  that  tbosa 
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who  make  lalM  imdar  It  uv  tlia  oomplain- ' 
Hit'i  agenta,  and  not  its  vendeM.  The  oonrt 
b*k)w  did  not  n  MUitnw  the  agreement, 
lad  eonaidend  It  an  effort  *Ho  disguiae  the 
whokaale  dealen  in  tlie  maak  of  ageney, 
iqwn  tlio  tlworj  that  in  that  character  one 
Unlc  in  the  eTatam  for  the  auppreaiion  of 
tbe  'out  rate'  buainev  might  be  regarded  aa 
valid,"  and  ttiat  under  this  agreement  "the 
jobber  miiat  lie  regarded  aa  tbe  general 
owner,  and  engaged  in  lelling  tor  bimMlf, 
and  not  aa  a  mere  agent  of  another."  00 
C.  C.  A.  ESI,  104  Fed.  p.  SOS. 

There  are  certain  allegation*  in  the  bill 
wliich  do  not  accord  with  the  complainant'a 
argument.  Thus,  it  ia  alleged  that  It  "ha* 
been  and  ia  the  uniform  eiiatom"  of  the  eom- 
plainant  "to  lell  eaid  medicine*,  remediea, 
and  cure*  to  jobber*  and  wholesale  dnig- 
l^at*,  who  in  turn  eeli  and  diapoae  of  the 
•ame  to  retail  dniggiet*  for  *ale  and  di*tri- 
bution  to  ttie  ultimate  purchaaer  or  con- 
*umer.''  And  in  aetting  forth  the  form  of 
the  agreement  in  queation  it  ia  alleged  that 
it  waa  "required  to  be  executed  b;  all  job- 
bera  and  wholesale  druggists  to  whom  your 
orator  (old  its  aforeaaid  remediea,  medi- 
einea,  and  cures."  It  i*  further  stated  that, 
as  a  meaoa  of  maintaioing  "said  list  of 
prices,"  cards  bearing  serial  identifTing 
numbers  are  placed  in  each  paeliage  of  rem- 
^  sdiea  "sold  to  jobbers  and  wholesale  drug- 
»  gists."  But  it  U  also  alleged  in  the  bill 
■  that  under  the  provisions'of  the  contract 
the  title  to  the  medicines  remained  in  the 
complainant  "until  actual  sale  in  good  faith 
to  retail  dealers,  aa  therein  provided." 

Turning  to  the  agreement  itself,  we  Sod 
that  it  purports  to  appoint  tbe  part^  with 
whom  it  is  made  one  of  the  complainsut'a 
"wholesale  distributing  agents,"  and  it  in 
agreed  that  the  complainant,  as  proprietor, 
shall  consign  to  the  ag«ut  "for  sale  for  the 
aceonut  of  said  proprietor"  such  goods  as 
it  may  deem  neoeassry,  "the  title  thereto  to 
remain  in  the  proprietor  absolatelj  until 
sold  under  and  in  accordance  with  the  pro- 
vieions  hereof,  and  all  unsold  goods  to  be 
immediately  returned  to  said  proprietor  on 
demand  and  the  cancelation  of  this  agree- 
ment." The  goods  are  to  be  invoiced  to  the 
eonsignee  at  Htated  prices,  which  are  the 
same  as  the  minimum  prices  at  which  the 
consignee  is  allowed  to  sell.  It  is  also 
agreed  that  the  eonsignee  shall  "faithfully 
and  promptly  account  and  pay  to  the  pro- 
prietor the  proceeds  of  all  sales,  after  de- 
ducting as  full  compensation  ...  a 
eommisaion  of  10  per  cent  of  the  invoice 
value,  end  a  further  commisBion  of  5  per 
cent  on  the  net  amount  of  each  eoDsign- 
ment  after  deducting  the  said  10  per  cent 
eoDimission  on  all  advances  on  aocount  re- 
mitted within  tan  day*  from  the  data  of 


any  eoQ*ignment,'  *Tieh  advanees,  however, 
not  to  affect  the  title  to  the  goods,  anA 
to  be  repaid  ahonld  the  agreement  ha  ter- 
minated and  nnaold  good*,  on  whieh  ad- 
vances had  been  made,  be  returned.  Th» 
eonaignee  guarantees  payment  for  all  goods- 
sold,  and  promisea  "to  render  a  full  acoount- 
and  remit  the  net  prooeeds  on  the  first  day 
of  each  montb  of  and  for  the  sales  of  tlM 
month  preceding." 

The   consignee   agree*   "^a  aelt   oulj  to 
the   designated    retail   agents   of   said    pro- 
prietor, aa  specified  in  lists  of  sueh  retail 
agents  famished  by  said  proprietor,  and  al- 
terable at  the  will  of  said  proprietor."     A  ^ 
further  proviuon  permite  sales  "only  to  the  * 
■aid  retail  or  wholesale  egenU'sf  said  pro-  • 
prietor,  as  per  list  furnished."     No  time  i* 
fixed  for  tbe  duration  of  the  agreement. 

It  fs  urged  that  the  additional  commis- 
sion of  S  per  cent  is  to  induce,  through  the 
guise  of  "advanoes,"  payment  for  the  gooda 
before  sales  are  made,  and  that  unsold  goods 
are  to  be  returned  only  on  ths  com p I ainanf* 
demand  and  tbe  cancelation  of  Uie  agree- 
ment. But  the  eoneignee  i*  not  hound  to 
make  these  "advanees,"  and  it  is  distinctly 
provided  that  be  shall  not  acquire  title  br 
making  them.  It  is  also  said  that  the  con- 
signee may  sell  at  prices  higher  than  those 
listed,  but  he  is  bound  by  the  agreement  to 
account  for  "the  proceeds  of  all  sales,"  les* 
the  stipulated  commissions.  Nor  is  the 
provision  as  to  tho  time  for  accounting  and 
remittance  of  net  proceeds  to  he  regarded 
as  inconsistent  with  agency,  in  the  absence 
of  a  showing  that,  in  the  actual  transactions 
and  aecounto,  the  consignee  was  treated  as 
selling  on  his  own  behalf  and  paying  as 
purchaser. 

If,  however,  we  eonslder  the  "consignment 
rantract"  as  one  which  in  legal  effect  pro- 
vides fot'  consignments  of  goods  to  be  sold 
by  an  agent  for  his  principal's  account,  and 
that  the  tenor  of  tiie  agreement,  a*  set  forth, 
must  be  taken  to  override  the  inconiietent 
general  allegations  to  which  we  have  re- 
ferred, this  slonc  would  not  be  aofflcient  to 
support  the  hilL 

The  bill  charges  that  the  defendant  has 
unlawfully  and  fraudulently  procured  tbe 
proprietary  medicines  from  the  complain- 
ant's "wholesale  and  retail  agents"  in  viola- 
tion ot  their  contracts.  But  it  does  not  al- 
I^e  that  the  goods  procured  hy  tbe  defend- 
ant from  "wholeaale  agents"  were  goods  eon- 
signed  to  the  latter  for  sale.  The  descrip- 
tion "wholeaale  sgent"  refers  to  those  who 
have  signed  the  "conaigument  contract." 
This  contract,  however,  permits  one  "whole- 
sale agent"  to  sell  to  another  "wholesale 
agent."  For  all  that  appears,  the  goods 
procured  by  tbe  defendant  may  have  been  ^ 
purebaeed  by  tbe  defandant's*  vendor*  froa  J* 
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•geaU"  of  the  eomplBinant,  that  Is,  if  tbt 
dealer!  h»Te  tigati  either  of  the  tiro  aon- 
tracti  the  eomplaliuiiit  requires.  But  tha 
reatrictioa  ii  intended  to  apply  whether  tha 
rstail  dealer*  have  bought  the  gooda  from 
tboae  who  held  under  consignment  or  from 
other  dealer*,  wholesale  or  retail,  who  had 
purchased  them.  And  in  which  way  the 
"retail  agents"  who  SDpplied  the  medicines 
to  the  defendant  had  bought  them  is  not 

The  bill  aaserte  eomplainant's  "right  to 
maintain  and  preserve  the  aforesaid  system 
and  method  of  contraoti  and  sales  adopted 
and  established  by  It."  It  is,  as  we  hare 
seen,  a  system  of  interlocking  restrictions  by 
which  the  complainant  seeks  to  control  not 
merely  the  prices  at  which  its  agents  mt^ 
sell  its  products,  but  the  prices  for  sll  salea 
by  all  dealers  at  wholesale  or  retail,  wheth- 
er purchasers  or  subpurchasers,  and  thus 
to  fix  the  amount  which  the  coniumer  shall 
pay,  eliminating  all  competition.  Tha  es- 
sential features  of  such  a  system  are  tlius 
described  by  Mr.  Justice  Lurton  (then 
circuit  judge),  in  the  opinion  of  the  circuit 
court  of  appeals  in  the  case  of  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.B.A. 
(N.S.)  on  page  147,  B2  C.  C.  A.  1S8,  163 
Fed.  24:  "The  contracting  wholesalers  or 
Jobbers  eovenant  that  they  will  aell  to  no 
one  who  does  not  come  with  complainant's  ^ 
license  to  buy,  and  that  they  will  not  sell  o 
•below  a  minimum  price  dictated  by  com-  • 
ptainanL  Next,  all  competition  between 
retailers  is  destroyed,  for  each  such  retailer 
ean  obtain  his  supply  only  by  signing  ons 
of  the  uniform  contracts  prepared  for  rs- 
tailera,  wliereby  he  covenants  not  to  sell  ta 
anyone  who  proposes  to  sail  sgain  unless 
the  buyer  ia  authorized  in  writing  by  tba 
oomplainant,  and  not  to  sell  at  less  than  ■ 
standard  price  named  In  the  agreement. 
Thus  all  room  for  competition  between  re- 
tailers, who  supply  the  publio,  is  made  im* 
possible.  If  these  contracts  leave  any  room 
at  any  point  of  the  line  for  the  usual  play 
of  competition  between  the  dealers  in  tbe 
product  marketed  by  eomplainant,  it  is  not 
discoverable.  Thus  a  combination  between 
the  manufacturer,  tha  wholesalers,  and  tba 
retailers,  to  maintain  pricea  and  itifla 
competition,  has  been  brought  about." 

That  these  agreements  restrain  trade  la 
obvious.  That,  having  been  made,  as  tha 
bill  alleges,  with  "most  of  tbe  jobbers  and 
wbolesale  druggists  and  a  majori^  of  tba 
retail  druggists  of  tbe  country,"  and  having 
for  their  purpose  the  control  of  the  entire 
trade,  they  relate  directly  to  iuterstata  as 
well  as  intrastate  trade,  and  operate  to  r» 
strain  trade  or  commerce  among  the  several 
states,  is  also  elear.    Addyston  Pipe  &  Stad 


Its.  The  bill  avers  that 
prior  to  the  introduction  of  tha  described 
system,  the  defendant,  a  wholesale  house, 
had  dealt  in  the  remedies,  and  had  pur- 
chssed  them  from  the  oomplainant  and  from 
'Wholesale  idruggists  and  jobbers."  There 
ia  nothing  in  the  bill  which  is  inoonsl stent 
with  such  an  actual  course  of  dealings  per- 
mitted by  the  agreement  itself,  with  respect 
to  the  wholesale  dealers  who  have  signed 
it.  But  the  goods  which  ons  wholesale 
agent  purchased  from  another  wholesale 
agent  would  not  be  held  for  sale  as  eon- 
rignad  gooda  belonging  to  the  complainant, 
and  to  be  accounted  tor  as  such;  and  their 
sale  by  the  wholesale  dealer,  who  had  ac- 
quired title,  would  be  mada  for  his  own  ao- 
count,  and  not  for  that  of  the  complainant. 
The  allegations  of  the  bill  and  the  plain 
purpose  of  the  system  of  contracts  do  not 
permit  the  conclusion  that  it  was  intended 
that  wholesale  dealers  purchasing  goods 
in  this  way  should  be  free  to  sell  to 
anyone  at  any  price.  Evidently  it  was  not 
contemplated  that  tbe  restrictions  of  tbe 
system  should  bs  escaped  in  such  a  sim- 
ple manner.  But  if  the  restrictions  of 
tbe  "consignment  contract"  as  to  prices  and 
vendees  are  to  be  deemed  to  apply  to  the 
sals  of  goods  which  one  wholesale  dealer 
has  purchased  from  another,  it  is  evident 
that  tbe  validity  of  the  restrictions  in  this 
aspect  must  be  supported  on  some  other 
ground  than  that  such  sale  is  mada  by  the 
wholesale  dealer  as  tha  agent  of  tha  com- 
plainant. The  case  presented  by  the  bill 
eanuot  properly  be  regarded  as  one  (or  in- 
ducing breach  of  trust  by  an  agent. 

The  other  form  of  contract  adopted  by  the 
eomplaiuant,  while   described  as  a  "retail 
ageney  contract,'  is  clearly  an  agreement 
ktoklng  to   eale,   and  not   to  agency.     Tbe 
so-called  "retail  agents"  are  not  agents  at 
all,  sither  of  tba  complainant  or  of  its  eon- 
ai^eea,    but    are    contemplated    purchaser* 
^  who  buy  to  sell  again;  that  is,  retail  deal- 
2  era.     It  is  agreed  that  they  may  purchase 
•   the    medicines 'manufactured    by    the    com- 
plainant   at    stated    price*.      There    follows 
this  stipulation : 

"In  consideration  whereof  said  retail 
agent  agree*  in  no  ease  to  sell  or  furnish 
tha  saJd  proprietary  medicines  to  sny  per- 
son, firm,  or  corporation  whatsoever  at 
lass  than  ths  full  retail  price  as  printed  on 
the  packages,  without  reduction  for  quan- 
tity; and  said  retail  agent  further  agrees 
not  to  sell  ths  ssid  proprietary  medicines 
at  any  price  to  wholesale  or  retail  dealers 
not  accredited  agents  of  the  Dr,  Miles  Medi- 
cal Company." 

It  will  be  noticed  that  the  "retail  agents" 
are  not  forbidden  to  sell  either  to  wholesale 
«r   retail  dealera  if   these  ars  "aceredited 
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Oo.  T.  Unltod  StatM,  17B  U.  S.  811,  44  L. 
«d.  136,  20  Snp.  CL  Bep.  90;  E.  Bament  k 
Sou  T.  National  Harrow  Co.  IBS  U.  S.  B2, 
4e  L.  ed.  10G9,  22  Bup.  Ct  Rep.  T47;  W.  W. 
MonUgne  k  Co.  t.  Lowtj,  193  U.  B.  38,  4S 
Ia  ed.  009,  24  Sap.  Ct.  Rep.  307;  Swift  & 
Co.  T.  United  SUtee,  ISO  U.  B.  STB,  49  L. 
•d.  518,  2S  Sup.  Ct  Rep.  270. 

But  It  Ii  Ineiatsd  that  the  reatrletlone  Are 
not  invalid  either  at  common  law  or  ander 
tbe  aet  of  Congreu  of  July  2,  IBSO,  ehap. 
047,  2t  Btat  at  L.  209,  U.  B.  Comp.  Btat. 
1901,  p.  3200,  npon  the  following  grousda, 
which  may  be  taken  to  embrace  the  funda- 
mental eontentioni  for  the  complainant ; 
(1)  That  the  reitrictione  are  valid  beeauM 
thef  relate  to  proprietary  medieiDea  manu- 
factured under  a  lecret  proceu;  and  (2) 
that,  apart  from  thle,  a  manuf aeturar  ia  en- 
titled to  control  the  pricea  on  all  aalea  of 
^  hi*  own  products, 

e  FiraL  The  flrat  inquiry  la  whether  there 
■  ]■  any  •distinction,  with  respect  to  such  re- 
itrictions  as  are  here  presented,  between 
the  ease  of  an  article  manufactured  by  the 
owner  of  a  secret  process  and  that  of  one 
produced  under  ordinary  conditions.  The 
eomplainant  urges  an  analogy  to  right  se- 
eared  by  letters  patent.  E.  Bement  k  Sons 
T.  National  Harrow  Co.  186  U.  B.  70,  40 
L.  ed.  10S8,  22  Bup.  Ct  Sep.  747.  In  the 
ease  cited,  there  were  licenses  for  the  manu- 
facture and  sale  of  article*  covered  by  let- 
ters patent,  with  stipulations  as  to  the 
price*  at  which  the  lieenMS  ahould  sell. 
The  court  said,  referring  to  the  eat  of  July 
2,  1890  (p.  92) :  "But  that  sUtnte  clearly 
doM  not  refer  to  that  kind  of  a  restraint  of 
Interstate  commerce  which  may  arise  from 
reasonable  and  legal  conditions  imposed 
upon  the  assignee  or  lieeusee  of  a  patent  by 
the  owner  thereof,  restricting  the  terms 
npon  which  the  article  may  be  used  and  the 
price  to  be  demanded  therefor.  Such  a 
eoDstructiou  of  the  act  we  have  no  doubt 
was  never  contemplated  by  its  framera." 

But  whatever  rights  the  patentee  may 
en}oy  are  derived  from  statutory  grant  un- 
der the  authority  conferred  by  the  Consti- 
tution. This  grant  ia  bated  upon  public 
wnei  derations.  The  purpose  of  the  patent 
law  is  to  stimulate  invention  hy  protecting 
inventor*  for  a  fixed  time  in  the  advantages 
that  may  be  derived  from  exclusive  msnu- 
faoture,  use,  and  sale.  Aa  waa  laid  by  Chief 
Justice  Uaraball  in  Grant  v.  Raymond,  0 
Pet  pp.  241-243,  8  L.  ed.  384,  360:  "It  is 
the  reward  stipulated  for  the  advantages 
derived  by  the  public  for  the  eiertions  of  the 
individual,  and  is  intended  as  a  stimulua  to 
those  exertions.  .  .  .  The  public  yieide 
nothing  which  it  has  not  agreed  to  yield; 
It  rcceivea  all  which  it  has  contracted  to  r*- 
min.    The  tuU  benefit  of  the  discovery,  aft- 


er its  enjoyment  by  the  dlieovenr  for  four- 
teen years,  la  preserved ;   and  for  hia  ez- 
cluaive  enjoyment  of  it  during  that  time 
the   public   faith   is   pledged.    .    .    .    The 
great  object  and  Intention  of  the  act  Is  to 
secure  to  the  public  the  advantages  to  be  da-  « 
rived   from  the   discoveries  of  individuals,  ^ 
and  the  means  it  employs  are  th^eompensa^  * 
tion  made  to  those  individuals  for  the  time 
and   labor  devoted  to  these  discoveries,  by 
the  exclusive  right  to  make,  use,  and  sell 
the  things  discovered  for  a  limited  time." 

The  complainant  has  no  statutory  grant 
So  far  as  appears,  there  are  no  letters  pat- 
ent relating  to  the  remedies  in  question. 
The  complainant  has  not  seen  fit  to  make 
the  discIOBure  required  by  the  statute,  and 
thus  to  secura  the  priTileges  it  confers.  Its 
case  lies  outside  the  policies  of  the  patent 
law,  and  the  extent  of  the  right  which  that 
law  secures  la  not  here  involved  or  deter- 

The  complainant  relies  upon  the  owner* 
ship  of  its  secret  procesa  and  its  ri^ts  ara 
to  be  determined  accordingly.  Anyone  may 
use  it  who  fairly,  by  analyala  and  experi- 
ment, discovers  it  But  the  complainant  Is 
entitled  to  he  protected  against  invaaion 
of  its  rights  In  the  process  by  fraud  or  by 
breach  of  trust  or  contract  Tabor  v.  HolT- 
man,  118  N.  Y.  30,  10  Am.  St  Rep.  740, 
23  N.  E.  12;  Chadwick  v.  Covell,  151  Mass. 
ISO,  6  LJt.A.  830,  21  Am.  Bt  Rep.  442, 
23  N.  E.  1008.  The  secret  proceaa  may  be 
the  subjeet  of  cfmfidential  communleation 
and  of  sale  or  license  to  use  with  restrictions 
as  to  territory  and  prices.  Fowle  t.  Park, 
131  U.  S.  88,  33  L.  ed.  07,  9  Bup.  Ct  Rep. 
0G8.  A  similar  principle  obtains  with  re- 
spect to  the  confidential  communication 
of  quotations  collected  by  a  t>oard  of 
trade.  Board  of  Trade  v.  Christie  Grain  A 
Btock  Co.  196  U.  S.  236,  40  L.  ed.  1031,  £S 
Sup.  Ct  Rep.  03T. 

Here,  however,  the  question  concerns  not 
the  process  of  manufacture,  hut  the  mano- 
factured  product, — an  article  of  commercei 
The  complainant  has  not  communicated  it* 
process  in  trust  or  under  contract,  or  exe- 
cuted a  license  for  the  use  of  the  process 
with  restrictions  as  to  the  manufacturer  and 
sale  by  the  licensee  to  whom  the  communi- 
cation is  mads.  The  complainant  baa  re- 
tained its  secret  which  apparently  it  be- 
lieves to  be  nndisooverable.  Whether  its 
remedies  are  sold  or  unaold,  whether  the  re- 
itrictions  ss  to  future  sales  are  valid  or  in- 
valid, the  complainant's  secret  remains  in-  ^ 
tact  That  the  eomplainant  may  rightfully  ^ 
object  to  attempts  to  discover  it  by  trandn-  ■ 
lent  means,  or  to  a  breach  of  trust  or  eoa- 
tract  relating  to  the  process,  doea  not  r» 
quire  the  conclusion  that  it  is  entitled  to  e^ 
tablisb  rHtiietlons  with  respect  to  futur* 
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••1m  by  tliOM  wbo  ptireha.«e  Iti  muiTifu- 
tnred  product.  It  i*  tald  that  tba  remediea 
••embody"  the  MCTet.  It  wonld  be  more  cor- 
net to  laj  tb»t  thej  are  muiufaetnred  kc- 
oording  to  the  eeeret  proceu,  and  do  not 
eonstitute  a  eonunuQieatioQ  of  it.  It  i> 
Also  urged  thkt(  aa  th«  proceu  it  wcret,  do 
one  el*e  can  manufacture  the  article.  But 
thii  argnmcnt  reets  on  monopoly  of  produc- 
tion, and  not  on  the  eecrecj  of  the  proceu 
or  the  particular  fact  that  may  eonfer  that 
moQopol;.  It  Impliea  that  if,  for  any  rea- 
•on,  monopoly  of  production  exists,  it  car- 
rtcB  nitfa  it  the  right  to  control  the  entire 
trade  of  tbe  produced  article,  and  to  pre- 
vent any  competition  that  otherwiM  might 
ariae  between  wholeiale  and  retail  dealers. 
Tha  principle  would  not  be  limited  to  secret 
processea,  but  would  extend  to  goods  manu- 
factured by  anyone  who  secured  control  ol 
the  souroe  of  supply  of  a  necessary  raw 
material  or  ingredient.  But,  becauM  there 
is  monopoly  of  production,  it  certainly  can- 
not be  said  that  there  is  no  public  interest 
In  maintaining  freedom  of  trade  with  re- 
spect to  future  sales  after  the  article  has 
been  placed  on  the  market  and  the  producer 
has  parted  with  bis  title.  MoreoTer,  cTery 
manulacturer,  before  sale,  flontrols  the  ar- 
tielea  he  makes.  With  respect  to  these,  ha 
has  the  rights  of  ownership,  and  his  domin' 
km  doea  not  depend  upon  whether  the  proe- 
•H  of  manufacture  is  known  or  unlcnown, 
or  upon  any  special  advantage  he  may  pos- 
•ess  by  resson  of  location,  msterials,  or  ef- 
flcieney.  Tlie  fact  that  the  market  may 
not  be  anpplied  with  the  particular  article 
nnleaa  he  produces  it  is  a  practical  oonse- 
quenoa  which  does  not  enlarge  his  right  of 
property  in  what  be  does  produce. 

Slf  a  manufacturer,  in  the  absence  of  stat- 
^  ntory  privilege,  baa  the  control  over  the 
*  salsa  of  the  manufactured  articte*tor  which 
tha  complainant  hera  contends,  it  Is  not  be- 
eauss  the  process  of  manufacture  is  kept  se- 
aret.  In  this  respect,  the  meker  of  so-called 
proprietary  medietnea,  unpatented,  stands 
on  no  different  footing  from  that  of  other 
manufacturers.  The  (act  that  the  article 
is  represented  to  be  curative  in  its  proper- 
ties does  not  justify  a  restriction  of  trade 
which  wonld  b»  unlawful  as  to  com 
tions  designed  for  other  purposes. 

Second.  We  come,  then,  to  the  second 
quesUan,'— whether  the  complainant,  irre- 
spective of  the  secrecy  of  ita  proceaa,  is 
titled  to  maintain  the  restrictions  by  virtue 
«f  tha  fact  that  they  relate  to  products  of 
its  own  manufacture. 

The  basis  of  tbe  argument  appeara  to  be 
that,  as  the  manufgcturer  may  make  and 
sell,  or  not,  as  he  chooses,  bs  may  affix 
ditiona  as  to  the  use  of  the  article  or  t 
the  prices  at  which  purchasers  may  diapoEe 


of  it.  The  propriety  of  the  rertrEtnt  !• 
sought  to  b«  derived  from  the  liber^  of  tfaa 
producer. 
But  becanse  a  manufacturer  is  not  bound 
malce  or  sell,  it  doea  not  follow  in  caa* 
of  sales  actually  made  he  may  impoae  upon 
purchaaers  every  sort  of  restriction.  Thua, 
a  general  restraint  upon  alienation  is  ordi- 
narily Invalid.  'TThe  right  of  alienation  !■ 
one  of  tbe  easential  incidenta  of  a  right  of 
general  property  in  movables,  and  re- 
ttrainta  upon  alienation  have  been  generally 
r^arded  aa  obnoxious  to  public  policy, 
which  is  best  subserved  by  great  freedom  of 
traffic  in  such  things  as  pass  from  hand  to 
hand.  General  restraint  in  the  alienation 
of  artlfllsa,  things,  chattels,  except  whea 
a  very  apecial  kind  of  property  is  involved, 
snch  aa  a  slave  or  an  heirloom,  have  been 
generally  held  void.  If  a  man,'  says  Lord 
Coke,  In  2  Coke  on  Littleton,  |  SU,  'be 
possessed  ...  of  a  horse  or  Of  any 
other  chattel,  real  or  personal,  and  give  or 
sell  his  whole  interest  or  proper^  tbereia, 
upon  condition  that  the  donee  or  vendee 
shall  not  alien  the  same,  the  same  is  void,  ^ 
because  the  whole  interest  and  property  la  ^ 
ont  of  him,  BO  as  he  hath*no  possibility  of  a  • 
reverter;  and  it  is  against  trade  and  traffic 
and  bargaining  and  contracting  between 
man  and  man.' "  John  D.  Park  ft  Bona  Co. 
V.  Uartman,  12  LJLA.fN.S.)  146,  82  a  a 
A.  16B,  103  Fed.  24.  See  also  Gray,  Re- 
straints on  Alienation  of  Property,  {|  ST, 
28. 

Nor  can  the  manufacturer  by  mle  aii4 
notice,  in  the  absence  of  contract  or  statu- 
tory right,  aven  though  the  reatriction  be 
known  to  purchasers,  fix  prices  for  future 
sales.  It  has  been  held  by  this  court  that 
no  BUeb  privilege  exists  under  the  copyright 
statutes,  although  the  owner  of  tbe  co^- 
right  has  tha  sole  right  to  vend  copies  of  the 
copyrighted  production.  Bobbs-Merrill  Co. 
V.  titraus,  210  U.  S.  339,  6!1  L.  ed.  1080,  28 
Sup.  Ct  Bep.  722.  There  the  court  said  (pL 
351) :  "The  owner  of  the  copyright  in  this 
case  did  sell  copies  of  the  book  in  quantities 
and  at  a  price  satisfactory  to  it.  It  baa 
exercised  the  right  to  vend.  What  the  com* 
plainant  contends  for  embraces  not  only  tb* 
right  to  sell  the  coplea,  but  to  qualify  tbe 
title  of  a  future  purchaser  by  tbe  reserva- 
tion of  tbe  right  to  bave  the  remedies  of  tha 
statute  against  an  infringer  because  of  the 
printed  notice  of  Its  purpose  ao  to  do  nnleaa 
the  purchaser  sells  at  a  price  fixed  in  tho 
notice.  To  add  to  the  right  of  ezclniivo 
sale  the  authority  to  control  all  future  n- 
tail  sales,  by  a  notice  that  such  sales  musi 
be  made  at  a  flzed  sum,  would  give  a  right 
not  included  in  tbe  terms  of  the  statute 
and,  io  our  view,  extend  its  operation,  by 
construction,  beyond  its  meaning,  when  iB> 
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tarpretcd  with  k  rf«w  t«  UMrtainiug  tbe 
t^*l«tiv«  intmt  In  ita  enactment."  It 
will  h>rdl7  be  contended,  with  reepect  to 
neh  ■  matter,  tlut  the  manufketurer  of  »n 
articlg  ol  commeree  not  protected  bj  »ay 
■tatutoiy  grant  Ii  Id  any  better  eaie.  See 
Taddf  &  Co.  T.  SUrioua  ft  Co.  [1904]  1  Ch. 
364;  McQrnther  t.  Pitcher  [1604]  2  Ch. 
SOO;  Oarrt  t.  EaU  ft  L.  Co.  17B  Maaa.  68S, 
65  L.RJL  eSl,  ei  N.  E.  210.  WhaUver 
right  the  manufacturer  ma;  have  to  project 
hie  control  bejond  hia  own  Mlea  must  de- 
pend not  upon  an  inherent  power  incident  to 
production  and  original  ownerahip,  but  up- 

o  on  agreement. 

7  'Witb  roapeet  to  eantract*  in  rertraint  of 
trade,  tbe  earlier  doctrine  of  the  eommou 
law  haa  been  •abataotially  modified  in 
adaptation  to  modem  eonditiona.  But  the 
public  intereat  ia  still  the  Arat  conaidera- 
tioa.  To  auatain  the  reetraint,  it  must  be 
found  to  be  reasonable  both  with  respect  to 
the  puhlie  and  to  the  parties,  and  that  it  ia 
limited  to  what  is  fairly  ueceaiar;,  in  tbe 
dreumitancea  of  the  particular  caae,  tor  the 
protection  of  tbe  coveunntoB.  Otherwise  re- 
atralnta  of  trade  are  void  aa  against  public 
policy.  Aa  was  said  by  thia  court  in  Gibba 
T.  Conaolidatsd  Gaa.  Co.  130  U.  B.  409,  32 
L,  wL  0B4,  0  Bup.  Ct.  Rep.  U3:  "The  deci- 
sion in  Mitehel  t.  Beyuolda,  1  P.  Wma.  IBl, 
a.  e.  1  Smith,  Lead.  Caa.  7th  Eng.  ed. 
407  i  8th  Am.  ed.  TSS,  ia  the  foundation  of 
the  rule  in  relation  to  the  invalidity  of  eon- 
tracta  in  restraint  of  trade;  but  aa  it  waa 
made  under  a  condition  of  things  and  a 
state  of  society  different  from  those  which 
now  prsrall,  the  rule  laid  down  ia  not  re- 
garded aa  Inflexible,  and  has  been  eonald- 
erahly  modified.  Public  welfare  is  flrat  oon- 
aidered,  and  If  it  be  not  involved,  and  the 
restraint  upon  one  party  is  not  greater  than 
proteetion  to  the  other  party  requires,  the 
aontraet  may  be  sustained.  The  questiou 
is  whether,  under  the  particular  circum- 
atanees  of  the  case  and  the  nature  of  the 
particular  contract  involved  in  it,  tbe  con- 
tract is,  or  is  not,  unreasonable.  Rousillon 
T.  Rousillon,  L.  R.  14  Ch.  Div.  391 ;  Leather 
Cloth  Co.  T.  LoTBont,  L.  R.  9  Eq.  315." 

"The  tme  view  at  the  present  time,"  said 
Lord  Macnaghten  in  Nordenfelt  v.  Maxim 
Nordanfelt  Guns  ft  Ammunition  Co.  [1604] 
A.  C.  p.  665,  e  Bug.  Rul.  Cas.  413,  "I  think, 
is  this:  Xlie  public  have  an  interest  in 
a*ery  peraon'e  carrying  on  his  trade  freely: 
so  has  the  individual.  All  interference  with 
ludividual  liberty  of  action  in  trading,  and 
all  restraints  of  trade  of  themselves,  if 
tbere  is  nothing  more,  are  contrary  to  pub- 
lie  policy,  and  therefore  void.  That  ia  the 
general  rule.  But  there  are  exceptions:  re- 
•traints  of  trade  and  interference  with  in- 
dividual liberty  of  action  may  be  Justified 
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by  Urn  apeeial'dreoDiBtaneM  of  a  parttev* 
lar  eaae.  It  ia  a  sufficient  justification,  and 
iodeed  it  t*  the  only  juatification,  if  tbe  !•- 
atriction  ia  reasunable,^reaaonable,  that  i^ 
in  reference  to  the  Interests  of  the  partiaa 
eonoerned,  and  reasonable  in  reference  to 
the  intereata  of  tbe  public,  eo  framed  and 
so  guarded  aa  to  afford  adequate  protection 
to  the  par^  in  whose  favor  it  is  imposed, 
while  at  the  same  time  it  is  in  no  way  in- 
juria ua  to  the  public." 

Ihe  present  case  is  not  analogous  to  tbat 
of  a  ssle  of  good  will,  or  of  an  interest  in  a 
business,  or  of  tbe  grant  of  a  right  to  use  » 
process  of  manufacture.  Tbe  complainant 
baa  not  parted  with  any  interest  in  ita 
business  or  instrunen  tali  ties  of  production. 
It  has  conferred  no  right  by  virtue  of  which 
purchasers  of  its  products  may  eompet* 
with  iL  It  retains  complete  control  over 
the  business  in  which  it  is  engaged,  manu- 
facturing what  it  pleases  and  fixing  sneh 
prices  for  its  own  sales  aa  it  may  desire. 
Nor  are  ws  dealing  with  a  single  tranaao- 
tion,  conceivably  unrelated  to  the  public  in- 
terest The  agreements  are  designed  to 
maintain  prices  after  tbe  eomplainant  hsa 
parted  with  the  title  to  the  articles,  and  to 
prevent  competition  among  those  who  trade 

The  bill  asserts  the  importance  of  a 
standard  retail  price,  and  alleges  generally 
that  oonfueion  and  damage  have  resulted 
from  sales  at  less  than  the  prices  fixed. 
But  the  advantage  of  estabtished  retail 
prices  primarily  concerns  tbe  dealers.  The 
enlarged  profit*  which  would  result  from 
adherenea  to  tbe  established  rates  would  go 
to  them,  and  not  to  the  eomplainant  It 
is  through  the  inability  of  the  favored  deal- 
ers to  realise  these  profits,  on  account  of 
the  dcEcribed  competition,  that  the  com- 
plainant works  out  ita  alleged  injury.  II 
there  be  an  advantage  to  tbe  manufacturer 
in  the  maintenance  of  fixed  retail  prices, 
the  question  remains  wliether  it  is  one  whieh 
he  is  entitled  to  secure  by  agreements  re-  g- 
stricting  the  freedom  of  tnide  on  the  part  of  J 
dealers  who  own  what  the^selL  As  to  this,* 
tbe  complainant  can  fare  no  better  with  ita 
plan  of  identical  oontracta  than  could  the 
dealers  themselves  if  they  formed  a  eombi- 
□ation  and  endeavored  to  establish  tbe  sama 
restrictions,  and  thus  to  achieve  the  same 
result,  by  agreement  with  each  other.  If 
the  immediate  advantage  they  would  thus 
obtain  would  not  be  sufficient  to  sustaia 
such  a  direct  agreementt  tbe  asserted 
ulterior  benefit  to  tbe  eomplainant  eannot 
be   r^farded   aa   sulBcient    to    support    its 

But  agreements  or  combinations  between 
dealers,  having  for  their  sole  purpose  the 
deatrueUon  of  oompetition  and  the  fixing 
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of  priMB,  ATB  injurioua  to  the  public  totorest 
uid  void.  Th«y  ur«  not  Ma,tti  bj  the  mi- 
Tantttgu  which  the  pftrtldpanta  expect  to 
derire  from  the  enhanced  price  to  Um  con- 
■timer.  People  v.  Sheldon,  139  K.  Y.  ZSl, 
23  L.R.A.  221,  36  Am.  St.  Rep.  690,  34  N. 
E.  78B;  Judd  T.  Harrington,  189  N.  Y.  106, 
34  N.  E.  790;  People  v.  Milk  Bxeh.  146  N. 
¥.  267,  27  L.R.A.  437,  45  Am.  St  Bep.  609, 
S9  N.  E.  1062;  United  SUtea  t.  Addjetou 
Pipe  ft  Steel  Co.  46  L.R.A.  122,  20  C.  C.  A. 
141,  54  U.  a.  App.  723,  SS  Fed.  271,  on 
appeal  17S  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Cfc  Bep.  96;  W.  W,  Montague  &,  Co.  v. 
Lowry.  193  U.  S.  38,  43  L.  ed.  606,  24  Sup. 
CL  Bep.  307j  Cliapin  v.  Brown  Broe.  83 
Iowa,  166,  12  L.R.A.  428,  32  Am.  SL  Bep. 
297,  48  N.  W.  1074;  Craft  v.  McConoughy, 
79  IH.  348,  22  Am.  Rep.  171  i  W.  H.  Hill  Co. 
*.  Gray  &  WoroeaUr,  —Mich.  — ,  30  L.R.A. 
(N.S.)  327,  127  N.  W.  803. 

The  complainant'!  plan  falle  within  tlie 
principle  which  condemns  contracta  of  thie 
cUse.  It,  in  effect,  creates  a  combination 
for  the  prohibited  purpoaea.  No  distinction 
can  properly  be  made  by  reason  of  the  par' 
tieiilar  character  of  the  commodity  in  ques- 
tloQ.  It  ia  not  entitled  to  speeial  privilef^ 
or  immunity.  It  is  an  article  of  commerce, 
and  the  rules  concerning  the  freedom  of 
trade  muat  be  held  to  apply  to  it.  Kor  doea 
the  faet  that  the  margin  of  freedom  is  re- 
duced by  the  control  of  production  make 
the  proliection  of  what  remains,  in  such  a 
eaae,  a  negligible  matter.  And  where  oom- 
moditiea  have  passed  into  the  channela  of 
trade  and  are  owned  by  dealere,  the  vsJidity 
of  agreement*  to  prerent  competition  and 
to  maintain  price*  is  not  to  he  determined 
-  by  the  eirenmatence  whether  they  were  pro- 
S  dneed  by  several  manufacturers  or  by  one, 
i  «r  whether  they  were  previoualy  owned  by 
one  or  by  many.  The  complainant  haying 
•old  ite  product  at  prices  satisfactory  to 
itself,  the  public  is  entitled  to  whatever  ad- 
vantege  may  be  derived  from  competition  in 
the  ■iib*equent  traffic 

The  queations  involved  were  carefully 
conaidered  and  the  deciaions  reviewed  by 
Judge  Lurton  in  delivering  the  opinion  of 
Uie  cirenit  court  of  appeals  in  John  D.  Park 
ft  Son*  Co.  v.  Hartman,  supra,  and,  in  fol- 
lowing that  case,  it  was  concluded  below 
that  the  restrictions  sought  to  be  enforced 
by  the  bill  were  invalid  both  at  common 
law  and  under  the  act  of  Congress  of  July 
B,  1890.  We  think  that  the  court  wae  right 
The  allegations  of  the  bill  as  to  the  labels 
and  eartona  used  by  the  complainant  are 
•rideDtly  incidentel  to  the  main  charge  as 
to  the  procurement  of  vioUtion  of  the  re- 
■trietiona  aa  to  prices  and  vendees  eontained 
in  the  agreement;  and  failing  aa  to  thia,  no 
«aM  ia  made  for  relief  with  respect  to  the 
11  S.  C— 26. 


trademarks,  which  are  not  *hown  to  hare 
been  infringed. 
Judgment  affirmed. 


Ur.  Justice  Holmes,  dissenting: 
Thi*  is  a  bill  to  restrain  the  defendant 
from  inducing,  by  corruption  and  fraud, 
agente  of  the  plaintiff  and  purchasers  from 
it  te  break  their  contracte  not  to  sell  it* 
goods  below  a  certain  price.  There  are  two 
contracte  concerned.  The  first  Is  that  of 
the  jobber  or  wholesale  agent  to  wliom  the 
plaintiff  consign*  its  good*;  and  I  will  aay 
a  tew  words  about  that,  although  it  is  not 
thia  branch  of  the  case  that  induces  nie  to 
speak.  That  they  are  agent*,  and  not  ^ 
buyers,  I  understand  to  be  conceded,  and  I  J 
do  not  see  bow  it*can  be  denied.  We  hav*  • 
nothing  before  ua  but  the  form  and  the  al- 
leged effect  of  the  written  instrument,  and 
they  both  are  expreaa  that  the  title  to  tb* 
good*  i*  to  remain  in  the  plaintiff  until 
actual  Bale  a*  permitted  by  the  contract 
So  far  as  thi*  contract  limit*  tlie  authority 
of  the  agent*  aa  agente,  I  do  not  understand 
ite  lalidity  to  be  disputed.  But  it  i*  con- 
strued aleo  to  permit  the  purchase  of  medi- 
cine by  eonaignee*  from  other  consignee^ 
and  to  make  the  specification  of  price*  ap- 
plicable to  goods  so  purchased  aa  well  a*  to 
goods  consigned.  Hence,  when  the  bill  al- 
leges that  the  defendant  has  obtained  medi- 
cine from  theae  agente  by  inducing  them  to 
break  tbeir  contracte,  the  allegation  does 
not  require  proof  of  breach  of  trust  by  an 
■gent,  but  would  be  aatiafied  by  proving  « 
breach  of  promise  in  reapeet  of  goods  that 
the  consignee  had  bought  and  owned.  This 
reasoning  would  have  been  conclusive  in  the 
days  of  Saunders  it  the  conatruction  of  the 
contract  la  right,  aa  I  *uppo*e  that  It  ia. 
But  the  contract  as  to  good*  purchased  i» 
at  leaat  in  the  background  and  obscure;  it 
is  not  the  main  underteking  that  the  instru- 
ment ia  intended  to  express.  I  should  have 
thought  that  the  bill  ought  to  be  read  s* 
charging  the  defendant  with  inducing  a 
breach  of  the  ordinary  duty  of  consignee* 
as  such  (Swift  ft  Co.  t.  United  States,  196 
U.  S.  37S,  395,  4S  L.  ed.  G18,  623,  2S  Sup^ 
Ct  Bep.  278),  and  therefore  aa  entitling 
the  plaintiff  to  relief  (Angle  v.  Chicago,  St 
P.  M.  ft  0.  R.  Co.  IGl  U.  8.  1,  38  L.  ed.  5S, 
14   Sup.   Ct  Bep.  240). 

The  aecond  contract  ia  that  of  the  retail 
agents,  so  called,  being  really  the  first  pur- 
chasers, fixing  the  price  below  which  they 
will  not  sell  to  the  public.  There  is  no  at- 
tempt to  attaeh  a  contract  or  condition  to 
the  gooda,  aa  in  Bobba-Merrill  Ca  t.  Strang 
210  U.  B.  339,  6£  L.  «d.  1086,  28  Supu  Cb 
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■ap.  Tt^  V  in  MKj  my  to  natriet  dwUngi 
vith  them  tltar  ttMy  leiiTe  the  handj  of  the 
ntfcll  man.  Th«  m1*  to  the  ret«ileri  it 
nude  by  the  pUintiff,  tmd  tbe  onlj  queitioD 
i«  ]■  whether  the  Uw  forbids  a  purehaaer  to 
J  aontrmct  with  hie  vendor  that  he  will  not 

*  Mll'bBlow  a  Mrtain  price.  Thie  is  tbe  tni' 
portant  qnestion  in  tbie  caae.  I  luppose 
that  in  tbe  caw  of  a  ■ingle  object,  euch  m  a 
painting  or  a  itatue,  the  right  ot  the  artist 
to  malce  lueh  a  atipulation  hardly  would  be 
denied.  In  othar  words,  I  luppose  that  the 
reaaou  why  the  contract  !•  held  bad  ii  that 
it  ii  part  of  a  aelieme  embracing  other 
•imilar  contracta,  each  o(  which  appliea  to 
a  number  of  aimilar  thiiiga,  with  the  object 
«f  fixing  a  general  market  price.  Tbii 
reaaon  aeema  to  me  inadequate  in  tbe  ease 
before  the  court.  In  tbe  flrit  place,  by  a 
■light  change  in  the  form  of  the  contract 
the  plaintiff  can  accompliah  the  result  in  ■ 
way  that  would  be  beyond  aueeueful  attack. 
If  it  ebould  make  tbe  retail  dealers  also 
agent*  in  law  aa  well  aa  in  name,  and  retain 
tbe  title  until  tbe  goods  left  their  bands,  1 
eannot  conceive  that  even  tlia  present  en- 
tbuaiairo  for  regulating  tbe  price*  to  tie 
ehargsd  by  other  people  would  deny  that  tbe 
owner  waa  acting  witblo  his  righta.  It 
■earn*  to  me  that  thla  consideration  by  itaell 
ought  to  give  ue  pauae. 

But  I  go  fartUer.  Tbere  ia  no  atatute 
eovering  tlie  ease;  tbere  ie  no  body  ot 
precedent  tbat,  by  ineluctable  logic,  requires 
the  eonclueian  to  which  the  court  has  come. 
The  cDnduiion  i*  reached  by  extending  • 
certain  conception  of  public  policy  to  a  new 
•phere.  On  auch  matters  we  are  in  perilous 
country.  I  tbink  that  at  least  it  is  safe  to 
■ay  tbat  the  most  enlightened  judicial  policy 
ia  to  let  people  manage  their  own  business 
in  their  own  way,  unless  the  ground  for 
interference  is  very  clear.  Wbat,  then,  is 
tbe  ground  upon  wliicli  we  interfere  in  the 
present  eaieT  Of  couise,  it  is  not  the  inter- 
eft  of  the  producer.  No  one,  I  juJge,  cares 
for  that.  It  bardly  can  be  tbe  interest  of 
subordinate  vendors,  a*  there  teems  to  be 
no  particular  reaaon  tor  preferring  tliem  to 
tbe  originator  and  firat  vendor  of  tbe  prod- 
uct.    I'erliBp*  it  may  be  assumed  to  Le  the 

^  interest  of   the  consumers  and   tbe    public. 

^  On  tbat  point    I    eonfesa    that    I  am  in  a 

•  vinority  a*  to  larger  iiaue*  tbansare  con- 
cerned ber*.  1  think  tbat  we  greatly  exag- 
gerate the  value  and  importance  to  the  pub- 
lie  of  competition  In  the  production  or 
diatribution  ot  an  arUele  (here  it  i*  only 
dlatrlbution)  aa  fixing  a  fair  price.  What 
really  fixe*  that  U  the  competition  of  con- 
Sicting  desire*.  We,  none  of  us,  can  have 
a*  Dueh  aa  wa  want  of  all  the  thing*  tbat 
w*  wanL  Therefora,  we  have  to  ofaoose.  Aa 
•oon   ■■  Um  prie*  of    aomething    that    we 


want  goas  abova  tlw  point  ai  wUeli  wt  M« 
willing  to  give  up  other  thinga  to  have  tha^ 
we  ceaae  to  buy  it  and  buy  aomathlng  alaa. 
01  couree,  I  am  *peaklng  of  things  that  wo 
can  gat  along  without.  There  may  be  necea- 
aarie*  tbat  aooner  or  later  mu*t  be  dealt 
with  like  *bort  ration*  in  a  ahipwreck,  but 
tbey  are  not  Dr.  Milee'a  medicine*.  With 
regard  to  thing*  lik*  tbe  latter,  it  aeema  to 
me  that  tbe  point  of  most  profitable  return* 
marka  the  equilibrium  of  social  desires,  and 
determines  the  fair  priea  in  the  only  sente 
in  which  I  can  find  meaning  in  thoae  worda. 
The  Dr.  Miles  Medical  Company  knows 
better  than  we  do  what  will  enable  it  to  do 
tbe  beat  businea*.  We  must  assume  its  re- 
tail price  to  be  reasonable,  for  it  i*  ao  al- 
leged and  the  case  is  here  on  demurrer;  ao 
I  see  nothing  to  warrant  my  aisuming  that 
tbe  public  will  not  be  served  best  by  the 
company  being  allowed  to  carry  out  ita 
plan.  I  cannot  believe  that  in  the  long  run 
the  public  will  profit  by  this  court  permit- 
ting knaves  to  cut  reasonable  price*  for 
*ome  ulterior  purpose  of  their  own,  and 
thus  to  impair.  If  not  to  deatroy,  tbe  pro- 
duction and  sale  of  articles  which  it  ia  as- 
sumed to  be  deairable  that  the  publio  should 
be  able  to  get. 

The  conduct  of  the  defendant  falls  within 
a  general  prohibition  of  the  law.  It  1* 
fraudulent,  and  has  no  merits  of  ito  own  to 
recommend  it  to  the  favor  of  the  court.  An 
injunction  against  a  defendant'*  dealing  in 
nontransferable  round- trip  reduced-rate 
tickets  h*s  been  granted  to  a  railroad  com- 
pany upon  tbe  general  principle*  of  tbe  law  ^ 
protecting  contracts,  siid  the  demoralization  i 
of  rates  has-been  referred  a*  a  special  ' 
circumstance  in  addition  to  the  general 
grounds.  Bitterman  v,  Louisville  ft  N.  B. 
Co.  207  U.  S.  206,  222-22*,  62  U  ed.  171, 
182,  163.  28  Sup.  Ct  Rep.  91,  12  A.  A  B. 
Ann.  Cas.  6G3.  'Die  general  and  special  con- 
siderations equally  apply  here,  and  we 
ought  not  to  disregard  them,  unless  the 
evil  effect  of  the  contract  i*  very  plain. 
The  analogy  relied  upon  to  estobiish  tbat 
evl]  effect  is  tbat  of  combination*  in  r«- 
straint  of  trade.  I  believe  tbat  we  havo 
some  supcratition*  on  that  head,  a*  I  have 
said;  but  those  combination*  are  entered 
into  with  intent  to  exclude  othera  from  a 
busines*  naturally  open  to  them,  and  we  un- 
happily have  become  familiar  with  the 
meUiod*  by  which  they  are  carried  out.  I 
venture  to  say  that  there  is  no  likMiea*  h» 
tween  them  and  thi*  eaaa  (Jayne  v.  Loder, 
7  LJl.A.(M.8.)  984,  78  &  C.  A.  6S3,  IM 
Fed.  81,  27,  g  A.  &  E.  Ann.  Cas-  294),  and 
I  think  that  my  view  prevail*  in  England 
(Elliman,  Sons  A  Co.  v.  Carrington  k  Boa 
[lH)l}SCh.27S).  Bee  Oarat  T.  Harrts,  ITT 
Uaaa.  78,  6S  N.  E.  174.    Garat  t.  ChariMb 
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IBT  IbM.  IM,  78  N.  B.  839.  I  think  *]«> 
thkt  the  Inportauce  of  tha  qnutian  and  the 
popnUxltr  of  what  I  doom  miaUken  notion* 
makea  It  mj  da^  to  «zpreM  mj  viaw  ia  thia 


ONTTED  STATES  OV  AMERICA,  Appt, 


COM- 
Aptbai.  ahd  Bbbob  (J  959')— DiscRBnim- 

ABT   MATTEBS — AUGNDMENT. 

1.  Abnae  of  diicretion  whteh  maj  b« 
Tariawcd  on  ^ppMil  i»  committed  by  tha 
trial  oonrt  when  it  retus«a  to  permit  an 
amendment  to  the  bill  in  a  anit  b;  Uo 
Federal  government  to  enjoin  railway  ear* 
■iera  from  interatate  tranaportation  of 
eonunoditiea  with  which  thej  are  eaao- 
ciated  or  In  which  they  are  interested, 
where  suoh  araendnent  i«  cermane  to  the 
vr^final  eauae  of  action  and  wai  not  fore- 
aloMd  by  tha  deoiaion  of  the  Federal  Su- 
preme eonrt,  which  on  appeal,  had  rsvenad 
a  prior  decree  of  diamiaaal  founded  upon 
Um  alleged  uneonititationality  of  the  atat- 
ate  npon  whleh  the  anit  waa  baaed,  and 
bad  remanded  the  eauae  for  further  pro- 
ceed Inga. 

[BO.  Nole.— For  oUiar  eaaea,  ua  Apnal  and 
■nor,  CuiL  Dls.  H  KO-tat;  D«.  Die.  |  Ht.*] 
PliADlMO   (f  248*)— Amikdhmts— Whki 

Qekhanb   to   OBiaiHAi.  Cause  or   Ao- 

Tioir. 

E.  A  propoied  amendment  to  the  bill  in 
k  ault  bj  the  Federal  fovemment  to  en- 
Jtrin  railway  carriere  from  interatate  trane- 
portation  of  eonunoditiea  with  which  they 
— ■  aaioeiated  or  in  whieh  they  are  inter- 


b  an  ezerciee  by  tiie  carrier  of  Ita  power 
>•  a  stoelUiolder  in  the  corporation  mann- 
laetnrinB,  mining,  producing,  or  owning  the 


r  dependent, 


M  Tlrtnally  but 

or  department  of  the  earner. 

[Bd.     Nota-^ToT    othar    mm*.     ■»     Plaadlni. 
CuiL  Dl(.  II  SSO-TOt;    DM-  Dl|.  I  248.*] 

JuDQiMNT  (I  5S5*)— Re8  JunioATA— What 

Uattku  ClOnCI.DDKD. 
S,  An  adjudioation  that  the  ownerablp 
by  a  railway  carrier  of  atock  in  a  bona 
Itde  corporation  manufacturing,  mining, 
prodacing,  or  owning  the  commodity  car- 
ried ia  not  the  iutereit  in  auch  commodity 
fbibidden  to  the  carrier  by  tha  Hepbam 
act  of  June  20,  1B06  (34  Stat,  at  L.  SS4, 
ohap,  3691,  U.  S.  Comp.  SUt  Supp.  1908, 
p.  IISO),  !a  not  ra>  judicata  of  tlie  right  of 
•nch  carrier  to  exert  iti  power  a*  a  atock- 
liolder  80  aa  to  depriTe  the  other  corpora- 
tion of  all  real  independent  exiatence,  and 
to  make  It  rirtually  but  an  agency,  or  da- 
pendency,  or  deparbnent  of  tde  carrier. 

[Xd.    Kdte.— For    oibar    cum,    ih    Judcment. 
Ceau  Dl(.  H  10S4-ID9;:    Dan.  Dlf.  {  US.*] 

Cabbieis  (|  Z5*I  — Governmbntai.  Cok- 
TBOt'— Inter i:8T  i:t  Couuoditt  Cabkikd 
—Stock  Ownekbuip  in  Siiam  Cokfoka- 

TIOM. 

4,  The  eierriae   by    a    railway   carrier  of 
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ita  power  aa  a  atocUtolder  In  a  eorporatlon 
manufacturing  mining  prodndng,  or  own- 
ing the  aommodity  earned  in  auch  manner 
aa  to  deprive  the  latter  eoiporatlon  of  all 
independent  ezlatenoe,  and  to  make  It  vir- 
tually bat  an  aganey,  or  dependency,  or 
department  of  the  carrier,  ia  forbidden  by 
the  proriaiona  of  the  Hepburn  aet  of  Jnna 
29,  IBOO,  making  it  unlawful  for  a  railwiqr 
carrier  to  transport  in  interatate  eoo»' 
merce  articlea  or  commoditisa  "^anufa^ 
tured,  mined,  or  produced  by  it  or  nndar 
Ita  authority,  or  which  It  may  own  in  whole 
or  in  part,  or  in  which  It  may  hare  any  In- 
tereat,  direct  or  IndireoL" 
f™;  ^"'•■-*^''  o*her  eaa«,  aaa  Oarrlan;  Dae. 

[No.  638.] 


APPEAL  from  the  Circuit  Oourt  of  the 
United  State*  for  the  Eaetam  Diatriet 
of  Penniyhanla  to  rerlaw  a  daeraa  rafne- 
ing  to  allow  BO  amendment  to  tlie  bill,  and 
diamiaaing  a  mlt  by  the  Federal  govern- 
ment to  enjoin  a  railway  earrlar  from  Id- 
teritate  tranaportation  of  a  eommodity 
with  which  it  U  aaaooUted  or  fs  which  It 
ia  interaited.  Raveraed  and  remanded  for 
further  proceedings. 

The  facta  are  stated  In  the  opinion. 

MesiTB.  Wado  H.  Bllla,  Edwin  P.  Qra» 
venor,  and  Attorney  Oaneral  WIdceraham 
for  appellant. 

Heaara.  Jobn  Q.  •fohnaon,  Frank  H. 
Flatt,  and  J.  7.  Sohaperkotter  for  appallea, 

8 
•Mr.  Chief  Jnatloe  Vblto  delivered  tU ' 
opinion  of  the  court; 

This  case  i*  one  of  what  ware  known  aa 
the  commodity  eases,  previously  decided  and 
reported  In  218  U.  B.  SW,  03  L.  ed.  830,  29 
Sup.  Ct.  Rep.  S2T.  The  controreray  now  is 
but  a  sequel  to  that  disposed  of  in  the  pre- 
vious cases.  To  understand  the  question 
now  for  consideration  it  is  essential  to  have 
in  mind  the  contentiona  which  arose  for 
decision  upon  tha  previous  appeal  and  the 
disposition  whleh  was  made  of  them.  Wa 
therefore  refer  to  those  subjects. 

The  United  States  proceeded,  both  by 
auita  in  equity  and  mandamus,  against  cer- 
tain railroad  companies,  including  the  Le- 
high Valley,  to  profaibit  them  from  trana- 
portlng  coal  in  interatate  commerce  in  viola- 
tion of  what  were  deemed  to  be  the  prohibi- 
tions of  the  fifth  paragraph  of  tha  lat  aeo- 
tion  of  the  aet  to  r^ulata  eommeree,  aa 
amended  on  June  S9,  1906,  usually  referred 
to  aa  tha  eommodities  clause  of  the  Hepburn 
act.    The  clause  ia  aa  followa: 

and  after  May  first,  nineteen  hnn-  ^ 
dred  and  eight.  It  aball  be  unlawful  for  any  •. 
railroad   company  to  tranaport (from   as^^lC 


.  Dice.  1N7  to  data,  *  Rap'r  iDdexw 


SI  SUPREME  COURT  BBPOBTEB. 


Oct.  1 


aUto,  tarritoT/,  or  tlw  Diatrict  of  Columbia 
to  viy  other  aUte,  teiritorj,  or  the  DiHriet 
of  Columbia,  or  to  mj  foreign  country,  any 
Article  or  eommodi^,  other  thui  timber  and 
the  manufactured  product*  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under 
It*  aatbority,  or  which  it  may  own  in  whole 
or  in  part,  or  in  which  it  may  have  any  in- 
tereet,  direct  or  indirect,  except  lueh  arti- 
elee  or  commodities  »•  may  be  neceesary  or 
intended  lor  its  um  in  the  conduct  of  its 
busineia  ai  a  eommon  carrier."  34  Stat. 
at  L.  ES4,  chap.  3691,  U.  B.  Comp.  Stat. 
Supp.  190S,  p.  1160. 

In  effect,  the  contention  of  the  govern- 
ment wai  that  the  clause  in  queition  pro- 
hibited railroad  companies  from  moving 
In  the  channels  of  intaretate  commerce  ar- 
ticles or  eommoditiea  other  than  the  articles 
excepted  by  the  provision,  which  had  been 
manufactured,  mined,  or  produced  by  the 
companies  or  under  their  authority,  or 
which  were,  at  the  time  of  the  trsnaporta- 
tion,  owned  by  them,  or  which  bad  been  pre- 
viously owned  by  them  in  whole  or  in  part, 
«r  in  which  the  companies  then  or  previous- 
ly had  any  interest,  direct  or  indirect. 
The  gorernment,  moreover,  Insiited  that 
these  general  propositions  embraced  the 
movement  by  the  companies  In  interstate 
commerce  of  a  commodity  which  bad  been 
manufactured,  mined,  or  produced  by  a 
corporation  In  which  the  transporting  rail- 
road company  was  a  stockholder,  Irreipec- 
ttve  of  the  extent  of  such  stoclc  ownership. 
The  railroad  companies  in  effect  defended 
the  auits  upon  the  ground  that  the  statute, 
as  construed  by  the  governroent.  was  repug- 
nant to  the  Constitution.  Each  of  the  esses 
was  submitted  upon  bill  and  answer  and 
petition  and  return  to  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  held  by  three  circuit  judges 
under  the  expediting  act  of  February  11, 
]903,  33  Stat,  at  L.  823,  chap.  B*i,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1211.  Thesubmis- 
■Ion  In  each  case  was  made  as  a  result  of  a 
atipulation  between  counsel  "that  the  sub- 
^  Esiaslon  on  bill  and  answer  and  any  aver- 
9  ment  ir  admission  in  the  pleadings  of  either 
■  party*  shall  in  no  wise  prejudice  the  said 
parties  in  any  other  suit  or  proceeding  here- 
tofore or  hereafter  instituted,  and  ahsll  be 
operative  and  talce  effect  only  with  respect 
to  the  present  suit  and  for  the  purpose 
thereof." 

Treating  the  commodities  clause  in  ques- 
tion as  having  the  significance  attributed  to 
it  by  the  United  States,  the  court  held  it  to 
be  repugnant  to  the  Constitution.  Judg- 
ments and  decrees  were  accordingly  entered, 
denying  the  applications  for  mandamus,  and 
dismissing  the  bills  of  complaint.  The  rea- 
Mns  which  led  to  tbia  action  were  expound- 


ed in  one  opinion,  made  applicable  to  all  the 
eases,  the  court  briefiy  but  comprehensive. 
]y  stating  the  facta  in  each  ease  which  were 
relied  upon  by  the  government  as  bringing 
the  defendant  corporation  within  the  clause 
I  the  government  construed  it.  The  eaaea 
ere  then  brought  here. 
A»  was  done  in  the  lower  court,  the 
,ses  here  were  all  disposed  of  by  one 
linion,  the  facta  in  each  case  as  sum- 
marlied  by  the  court  below  bein^  stated. 
In  deciding  the  cases,  it  became  neeessary 
first  to  ascertain  the  meaning  of  the  eom- 
modities  clause.  In  performing  this  duty,  the 
conclusion  was  reached  that  the  clause  did 
not  have  the  far-reaehing  significance  at. 
tributed  to  it  by  the  government,  and  which 
had  been  substantially  adopted  by  the  court 
below,  but,  on  the  contrary,  had  a  much 
narrower  meaning.  Attention  was  directed 
to  the  tact  that  the  statute  disjunctively  ap- 
plied four  generic  prohibitions;  that  la.  It 
forbade  a  railway  company  from  transport- 
ing in  interstate  commerce  articlea  or 
commodities,  1,  which  it  had  manufactured, 
mined,  or  produced;  2,  which  have  been  ao 
mined,  manufactured,  or  produced  under  Its 
anthorityj  3,  which  it  owns  In  whole  or  in 
part;  and,  4,  in  which  it  has  an  Interest, 
direct  or  indirect.  All  these  prohibitions, 
however,  were  held  to  have  but  a  eommon 
purpose,  "that  is,  the  dissociation  of  rail-  ^ 
road  companies  prior  to  transportation  from  • 
articles  or  commodities,  whether  th^aasocla-  ■ 
tion  resulted  from  manufacture,  mining, 
production,  or  ownership,  or  Interest,  direet 
or  indirect." 

In  coming  to  determine  whether  the  gov- 
ernment was  correct  in  its  contention  that 
these  prohibitions  operated  to  prevent  B 
railroad  company  from  transporting  a  prod- 
uct because  it  wss  owned  by  or  had  been 
mined,  manufactured,  or  produced  by  a  cor- 
poration in  which  the  railroad  company  was 
the  owner  of  stock,  irrespective  of  the 
amount  of  such  stoclc  otvnerahip,  it  waa 
expresety  decided  that  the  prohibitions  of 
the  statute  were  addressed  only  to  a  legal 
or  equitable  interst  in  the  commodities  to 
which  the  prohibitions  referred;  that  they 
therefore  did  not  prohibit  a  railroad  com- 
pany from  transporting  commodities  mined, 
manufactured,  produced,  or  owned  by  a  dis- 
tinct corporation,  merely  because  the  rail- 
road company  was  the  owner  of  some  or 
all  of  the  stock  in  such  corporation. 

Summing  up  its  review  as  to  the  tme 
construction  of  the  commodities  clause,  the 
court  held  (p.  416)  that  it  prohibited  "a 
railroad  company  engaged  in  interstate  com- 
merce from  transporting  tn  such  corameros 
articles  or  commodities  under  the  following 
circumstances  and  conditions:  (a)  When 
the  article  or  commodity  haa  been  KHTiiif»». 
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tared,  mined,  or  prodnced  b/  k  ovriar  or 
under  Iti  anthoritfi  and  at  the  time  of 
transportation  the  carrier  ha*  not  In 
good  faitb,  before  the  act  of  truiepor- 
tatlon,  diwociated  itself  from  anoh  arti- 
cle or  eommodity;  (b]  when  the  carrier 
owns  tlie  article  or  commodity  to  be  trans- 
ported, in  vbob  or  in  part;  (e)  when 
the  carrier,  at  the  time  of  transportation, 
has  an  interest,  direct  or  indirect,  in  a 
legal  or  equitable  sense,  in  the  article  or 
oommodity,  not  including,  therefore,  arti- 
cles OT  commodities  manufactared,  mined, 
or  produced  or  owned,  etc.,  hj  a  bona  fld« 
corporation  In  which  the  railroad  company 
H  il  a  stockholder. 

B  Thas  coustmed,  the  clause  was  held  to 
>  be  within  the'power  of  Congress  to  enact. 
As  this  conclusion  rendered  it  necessary  to 
reverse  the  action  of  the  court  below,  wbich 
bad  been  exclusively  predicated  upon  the 
vnconstitutionality  of  the  statute,  the  ques- 
tion arose  as  ta  what  dispoaition  should  be 
made  of  the  cases.  That  Is  to  say,  the  con- 
stitutionality of  the  statute  being  settled 
and  ita  true  meaning  being  expounded,  tbe 
qtmtion  was  whether  tbs  cases  ahould  be 
finally  disposed  of  or  should  be  left  in 
Bueta  •  position  as  to  give  the  govern- 
ment the  right  to  proceed  to  apply  and 
•nfore*  tbe  prohibitions  of  the  statute 
against  the  various  corporations  which 
were  detendants,  if  it  deemed  a  good  case 
existed  for  eo  doing.  Disposing  of  this  sub- 
ject In  the  light  of  the  consent  upon  which 
the  cases  had  been  tried  in  the  court  below, 
and  of  the  error  which  had  obtained  as  to 
tbe  true  meaning  of  the  statute,  and  of  the 
consequent  concentration  of  the  attention 
of  the  court  and  of  the  parties  to  the  ques- 
tion of  the  constitutionality  of  the  statute, 
instead  of  its  application  to  tbe  facts,  when 
correctly  construed,  it  was  determined  that 
the  decree  should  not  conclude  the  right  ol 
the  United  States  in  the  respective  causes  to 
further  proceed  to  enforoe  the  statute  as 
eonstrued,  and  hence  that  that  subject  should 
be  left  open  for  future  action.  Referring 
to  this  matter,  it  was  said   (p.  418)  i 

"Aa  tbe  court  below  held  the  statute 
wholly  void  for  repugnancy  to  the  Consti- 
tution, It  follows  from  the  views  wlilch  we 
bave  expressed  that  the  judgments  and  the 
decrees  entered  below  must  be  reversed.  As, 
however,  ft  was  conceded  In  the  discussion 
at  bar  that,  in  view  of  the  public  and 
private  interests  which  were  concerned,  the 
United  States  did  not  seek  to  enforce  the 
penalties  of  the  statute,  but  commenced 
these  proceedings  with  the  object  and 
purpose  of  settling  tbe  differences  between 
it  and  the  defendants  concerning  tbe  mean- 
ing of  the  eommoditlea  clause  and  the  pow- 
«  of  Congrsas  to  enact  it,  as  correctly  In- 


terpreted, and  apon  this  view  the  proceed-  ^ 
ings  were'hesrd  below  by  submission  upon  * 
the  pleadings,  we  are  of  opinion  that  tbs 
ends  of  justice  will  be  subserved,  not  by  r«> 
versing  snd  remanding  with  particular  di' 
reetions  as  to  each  of  the  defendants,  but 
by  reversing  and  remanding  with  direction! 
for  such  further  proceedings  as  may  be  nec- 
essary to  apply  and  enforce  the  statute  aa 
we  interpreted  it," 

Accordingly,  the  msndats  of  tbia  court 
provided  that  the  eause  "be,  and  the  same  is 
hereby,  remanded  to  the  said  circuit  court 
for  further  proceedings  in  conformity  with 
the  opinion  of  this  court." 

Upon  the  filing  of  the  mandate,  the  court 
below  vacated  ite  decree  dismissing  tbe  bill 
In  this  (the  equity)  cause,  and  reinstated 
the  case  upon  tbe  doeket.  Tbe  United 
States  then  presented  an  amended  hill  and 
asked  leave  to  file  it.  Tbe  amendment  eon- 
teined  copious  averments  In  r^ard  to  th« 
actual  relations  existing  between  the  rail- 
road company  and  one  of  the  coal  companies 
mentioned  in  the  original  bill,  viz.,  the  Le- 
high Valley  Coal  Company.  In  substance  it 
was  averred  that  as  to  this  particular  coal 
company,  the  railroad  company  was  not 
only  the  owner  of  all  tbe  stock  issued  by 
tbe  coal  company,  but  that  the  railroad 
company  so  used  tbe  power  thus  resulting 
from  its  stock  ownership  as  to  deprive,  tbs 
cosi  company  of  all  real,  independent  exist- 
ence, and  to  make  It  virtually  but  an  agen- 
cy or  dependency  or  department  of  the  rail- 
rcsd  compsny.  In  other  words,  in  great 
detail  facts  were  averred  which  tended  to 
establish  that  there  was  no  distinction  in 
practice  between  tbe  coal  company  and  the 
railroad  company,  the  latter  using  the  coal 
□ompany  as  a  mere  deviee  to  enable  tbe 
rsilrODd  company  to  violate  tbe  provisions 
of  the  commodities  clause.  It  was  express- 
ly charged  that  in  eonsequenoe  of  these 
facte: 

"The   eosl   company   la   not   a   bona   fld* 
mining  company,  but  is  merely  an  adjunct 
or  instrumentality  of  the  defendant     The  • 
defendant   is   in   legal   effect   the   owner  of  r 
•and  bas   a  pecuniary   interest  in   the   eosl  * 
mined  by  the  coal  company,  and  which  Is 
transported  by  the  defendant." 

Not  only  was  it  thus  charged  that  tbe 
railroad  company  used  ite  stock  ownership 
to  so  commingle  the  operating  of  the  affairs 
of  the  mining  company  with  ite  own  as  to 
render  it  Impossible  to  distinguish  as  % 
matter  of  fact  between  them,  but  tt  was 
moreover  expressly  in  substence  ebarged 
that,  exerting  tte  Influence  as  tbe  owner 
of  all  the  stock  of  the  ooal  company,  tho 
railroad  company  caused  tbe  coal  company 
to  buy  up  all  the  coal  produced  by  othav 
mining  companies  In  tbe  area  tributery  to 
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tha  railroad,  ud  Used  tbe  price  kt  which 
•uch  cokl  wu  bouj[ht,  BO  &i  to  eo&trol  the 
•ame  &nd  the  transportation  ttisreof,  and 
egtabliah  the  price  at  which  the  coal  thua 
ost«naibI}'  acquired  by  the  coal  company  by 
purchase  ibould  be  sold  when  it  reaebed  the 
■eaboard. 

It  waa  charged  that  by  thcM  ahusea  the 
production,  ebipment,  and  ule  of  all  the 
coal  within  the  territory  lerved  by  the  rail- 
load  company  waa  brought  within  the  do- 
minion of  that  company  practically  to  the 
■ame  extent  as  it  it  was  the  abeolute  owner 
of  the  aame.    Finally  It  waa  alleged  as  fol- 

"That  by  virtue  of  the  facts  hereinbefore 
•et  ont  and  otberwlae,  and  more  particular- 
ly by  Tirtue  of  the  control,  direction,  dom- 
ination, and  superriiion  exercised  by  the 
perions  who  are  the  officer!  of  the  de- 
fendant railroad  and  by  the  defendant  over 
all  the  operationa  of  the  aafd  coal  com- 
pany, embracing  the  mining  and  produc- 
tion of  said  coal,  the  abiptnent  and  trans- 
portation of  the  same  over  the  defendant 
iftilroad,  and  the  sale  thereof  at  the 
board,  it  foltowa: 

"Firat.  That  the  coal  company,  not  being 

In  substance  and  in  good  faith  a  bona  fide 

corporation,   separate   from   the   defendant, 

O  but  a  mere  adjunct  or  inatramentalify  of 

n  the  defendant,  the  defendant,  at  the  time  of 

*  transportation,  has  an  interst,  direct  oi 

direct,  in  a  legal  or  equitable  seuse,  in  said 

•oal. 

"Second.  That  said  eoal  of  aaid  coal  com- 
pany la  mined  and  produced  under  the  au- 
thority of  defendant,  and  the  defendant,  at 
the  time  of  traneportatton  and  before  the 
act  of  transportation,  has  not  in  good  faith 
dissociated  itself  from  all  exercise  of  au- 
thority over  said  coal,  but  continues  to  ex- 
ercise authority  over  aald  eoal  at  the  time 
of  transportation,  and  over  the  iubaequeut 
sale  thereof." 

On  the  objection  of  the  railway  company, 
the  court  denied  the  request  of  the  United 
Btatee  for  leave  to  Die  the  amended  bill. 
The  United  States  then  moved  for  a  de- 
cree dismissing  its  original  bill  without 
prejudice,  and  after  argument  that  motion 
also  waa  denied.  Thereupon  counsel  for  tbe 
railroad  company  moved  to  dismiss  the  bill 
absolutely,  and  upon  tbe  statement  of  coun- 
sel for  tbe  United  States  that  it  "would  not 
prooeed  any  further,  in  view  of  tlie  fact 
that  the  proposed  amendment  had  been  dis- 
allowed," the  court  reached  the  conclusion 
"that  the  bill  should  be  dismissed  absolute- 
ly upon  the  allegatione  of  the  bill  and 
■newer."  A  decree  to  that  effect  was  en- 
tered, and  the  government  prosecutes  this 
•ppeal,  relying  for  reversal  upon  the  error 
which  it  is  insisted  was  committed  in  refus- 


ing to  allow  the  proposed  amended  bill  to  ba 
filed,  and  in  dismissing  the  suit. 

At  tbe  threshold  it  ia  inaieted  by  th* 
railroad  company  that  the  action  of  the 
court  below  In  refusing  to  permit  tbe  pro- 
posed amendment,  however  germane  that 
amendment  may  have  been  to  the  cause  o( 
action  stated  In  the  original  bill,  and  even 
although  tbe  eubjeet-matter  of  the  amend- 
ment was  not  foreclosed  by  our  previous 
decision,  is  not.  susceptible  of  being  re- 
viewed, beeanae  the  allowance  of  amend- 
ments to  pleadings  is  discretionary  with  a 
trial  court,  and  the  action  of  the  court  be- 
low in  refusing  to  permit  the  amendment, 
even  though  erroneous,  may  not  be  re-  h 
versed  for  error  unless  a  gross  abuse  of  Jj 
discretion  was*  committed.  Tbe  principla  * 
ia  elementary,  but  is  inapplicable  to  this 
case  for  a  twofold  reason:  First,  because 
the  analysis  which  we  have  hitherto  made 
of  the  opinion  of  thia  court  oa  the  prior 
hearing  makes  it  eertain  that  the  un- 
doubted object  waa  not  to  foreclose  the 
right  of  tbe  government  to  enforce  in  the 
pending  causes  the  commoditiea  clause  as 
correctly  construed,  and  therefore  in  tbie 
r^ard  tbe  diaeretioa  of  the  court  below 
was  controlled  by  tbe  action  of  this  court 
Second,  because,  in  view  of  tbe  express  res- 
ervations in  the  opinion  and  the  explicit 
language  of  tbe  mandate  of  this  court,  the 
conclusion  cannot  be  escaped  that  an  ab- 
Boluta  abuse  of  discretion  resulted  from  re- 
fusing to  permit  the  amendment,  even  al- 
though  such  abuse  was  obviously  occa- 
sioned by  a  misconception  of  the  character 
of  the  action  of  thie  court  and  the  scope 
of  the  mandate. 

It  remains  only  to  consider,  firat,  whetb> 

tbe  proposed  amendment  was  germane  to 

the  original  cause  of  action,  and  if  it  was, 

whether  it  was  foreclosed  by  our  previoua 

decieion. 

As  to  the  first  question.  When  it  is  borne 
mind  that  the  suit  was  brought  by  the 
government  to  enforce  as  against  tbe  de- 
fendant the  commands  of  the  commodities 
clause,  the  fact  that  the  proposed  amend- 
ment was  germane  to  sucli  cause  of  action 
is  too  apparent  to  need  anything  but 
statement.  Indeed,  in  the  argument  at  bar 
behalf  of  the  railroad  company  thia  is 
in  effect  conceded,  since  it  is  insisted  that 
the  amendment  should  not  have  been  al- 
lowed, because  in  substance  its  averment* 
virtually  constituted  part  of  the  original 
B  of  action.  And  we  tliink  it  is  equal- 
ear  that  the  grounds  of  tbe  amendment 
were  not  foreclosed  by  our  former  decision. 
While  that  decision  expressly  held  that 
itock  ownerehtp  by  a  railroad  company  In 
t  bona  fide  corporation,  irrespective  of  the 
extent  of  such  ownership,  did  not  preclude 
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g  ft  railroad  eompai)]'  from  tranaportiiig  tha 

•  •ominoditiei'iiuiDufaetured,  mined,  produced, 
01  owned  b^  lueh  eorporation,  nothing  io 
that  conelualoti  forccloged  the  right  of  the 
govenunent  to  queitioo  the  power  of  a  rail- 
road Munpanj'  to  traneport  in  interitata 
eommerca  »  oommodit^  manafaetured, 
mined,  owned,  or  produced  hj  a  corpora- 
tion in  which  the  railroad  held  atoolc,  and 
where  the  power  of  the  railroad  company 
as  a  atockholder  waa  used  to  obliterate  all 
dtitinetioni  between  the  two  eorpo  rations. 
That  ia  to  say,  where  the  power  w*»  ex- 
erted In  Boeh  a  manner  a*  to  lo  commingle 
the  aSain  of  both  aa  by  neeeisar;  effect  to 
make  euch  affairB  practically  indiatinguiah- 
able,  and  therefore  to  cause  both  corpora- 
tiona  to  be  one  for  all  pnrpoKS.  To  what 
extent  the  amendment  charged  thii  to  be  the 
eaM  will  be  come  manifest  by  again  par- 
tlenlarly  considering  Its  averments  con- 
cerning the  use  by  the  railroad  oompaoy  of 
the  coal  company  aa  a  purchaser  of  coal,  aa 
also  the  direct  charge  made  in  the  proposed 
amendment  that  by  such  acts  the  railroad 
company  was  enabled  to  oontrol  all  or  a 
greater  portion  of  the  coal  produced  In  the 
region  tributary  to  its  road,  and  thus  to 
dominate  the  situation  and  flx  the  price, 
not  only  at  which  all  the  coal  could  be 
bought,  but  at  which  it  could  be  aold  at  the 
■eaboard  for  consumption. 

That  the  facts  thus  averred  and  the  other 
all^ationa  contained  In  the  proposed  amend- 
ed bill  tended  to  show  an  actual  control  by 
the  railroad  company  over  the  proper^  of 
the  coal  company  and  an  actual  interest  in 
■noh  property  beyond  the  mere  interest 
wbieh  the  railroad  company  would  have  had 
aa  a  holder  of  stock  in  the  coal  company 
Is,  we  think,  clear.  The  alleged  facta,  there- 
fore, brought  the  railroad  company,  so  far 
as  its  right  to  carry  the  product  of  the  coal 
eompany  is  concerned,  within  the  general 
prohibitionH  of  the  commodities  clause,  un- 
less for  some  reason  the  right  of  the  rail- 
road company  to  carry  euch  product  waa 
not  within  the  operation  of  that  clauae. 
^  The  argument  is  that  the  railroad  company 
g  was  so  expected,  because  any  control  which 

•  it  exerted  or  interest*  wbieh  it  had  in  the 
product  of  tha  coal  company  resulted  from 
Ita  ownership  of  stock  in  that  company,  and 
would  not  have  existed  without  such  own- 
ership. The  error,  however,  lies  in  disre- 
garding the  fact  that  the  allegations  of  the 
amended  bill  asserted  the  existence  of  a 
oontrol  by  the  railroad  company  over  the 
coal  corporation  and  its  product,  rendered 
poasible,  it  is  true,  bf  tlis  ownership  of 
■toek,  but  which  was  not  the  necessary  re- 
•ult  of  a  bona  fide  exercise  of  such  owner- 
ship, and  which  could  only  have  arisen 
through  the  use  by  the  railroad  of  ita  atock 


ownership  for  tha  pttrpoM  of  giving  It,  tba 
railroad  company,  aa  a  eorporation,  for  ila 
own  corporate  purposes,  complete  power 
over  the  affairs  of  the  eoal  oompany,  juat 
BB  if  the  coal  company  were  a  mere  de- 
partment of  the  railroad.  Indeed,  such  » 
situation  could  not  have  existed  had  the 
tact  that  the  two  corporations  were  sepa- 
rate and  distinct  legal  entities  been  regard- 
ed in  the  administration  o(  the  affairs  o( 
the  eoal  company.  Granting  this  to  be  the 
ease,  however,  It  Is  in  effect  urged,  aa  the 
railroad  company  held  all  the  stock  in  it> 
ooal  company,  and  thereforo  any  gain  made 
or  loH  suffered  by  that  company  would  be 
Buatained  by  the  railroad  eompany,  no 
harm  resulted  from  commingling  the  af- 
fairs of  the  two  corporations  and  disregard- 
ing the  fact  that  tbey  were  separate  jn- 
ridical  beings,  because,  ultimately  oonsld- 
ered,  they  were  but  one  and  the  same.  This, 
however,  in  substance  but  amounts  to  as- 
serting that  the  direct  prohibitions  of  the 
commodities  clause  ought  to  have  been  ap- 
plied to  a  ease  of  stock  ownership, — par- 
ticularly to  a  caae  where  tbe  ownership  eiit> 
braced  all  tbe  stock  o(  a  producing  com- 
pany,—  and  therefore  that  a  mistake  waa 
committed  by  Congress  in  not  including 
such  stock  ownership  within  the  prohibi- 
tions of  tbe  commodities  elanse.  We  fail, 
however,  to  appreciate  the  relevancy  of  the 
contention.  Our  duty  is  to  enforce  the 
statute,  and  not  to  exclude  from  ita  prohi-  ^ 
bitlons  things  which  are  properly  embraced  Jj 
within  them.  Coming  to'diacharge  this  duty  ■ 
it  follows,  In  view  of  the  express  prohibi- 
tions of  the  commodities  clause,  It  must 
be  beld  that  while  the  right  of  a  railroad 
company  as  a  stockholder  to  use  ita  stock 
ownership  for  the  purpoae  of  a  bona  flde 
separate  administration  of  the  affairs  of  a 
corporation  in  which  it  has  a  stock  inter- 
est  may  not  be  denied,  the  use  of  such  stock 
ownership  In  substance  for  the  purpose  of 
destroying  the  entity  of  a  producing,  etc., 
corporation,  and  of  commingling  ita  af- 
fairs In  administration  with  the  affairs  of 
tbe  railroad  eompany,  so  as  to  make  the  two 
corporations  virtually  one,  brings  the  rail- 
road company  so  voluntarily  acting  as  to 
such  producing,  etc.,  corporation  within  the 
prohibitions  of  the  commodities  clause.  In 
other  words,  that  b;  operation  and  effect 
of  the  commodities  elanse  there  is  a  duty 
east  upon  a  railroad  company  proposing  to 
carry  In  interstate  commerce  the  product 
of  a  producing,  etc.,  corporation  in  which  it 
has  a  stock  interest,  not  to  abuse  such 
power  so  as  virtually  to  do  by  indirection 
that  which  the  commodities  clause  prohibita, 
— a  duty  whieh  plainly  would  be  violated 
by  the  unnecesaarj  commingling  of  tbe  af- 
fairs of  the  producing  eompany  with   Ita 
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own,  M  •■  to  eauH  them  to  b«  one  and  in- 
■eparable. 

Deciding,  *a  wa  do,  tbat  error  was  com- 
mitted in  denying  leave  to  Qle  the  proposed 
amended  bill,  the  decree  below  )■  reversed 
and  the  cttiue  remanded  with  directions  (or 
further  proceeding*  in  conformity  with  thia 
opinion. 


ERIE  RAILROAD  COMPANY.    (No.  B37.) 
UNITED  STATES  OF  AMERICA,  Appt., 


UNITED  STATES  OF  AMERICA,  AppL, 
PENNSYLVANIA  RAILROAD  COMPANY, 


(No.  I 


B.) 


Appeal  awd  Ekeob  (J  1207*)  — Gompli- 
ANCB  WITH  Mandate— <DiainasAi,. 
Decrees  for  the  absoluta  diamiasal  of 
•uitt  by  the  Federal  government  to  enjoin 
railway  carriers  from  interstate  transpor- 
tation of  commodities  with  which  they  are 
associated  or  In  wliich  they  have  an  in- 
terest were  in  conformity  with  the  man- 
date of  the  Federal  Supreme  Court,  which 
had  reversed  prior  decrees  of  dismiBSal 
founded  upon  toe  alleged  ua constitutional- 
ity of  the  statute  upon  which  the  suits  were 
based,  and  bad  remauded  the  causes  for 
further  proceedings,  where  leave  to  amend 
was  not  aalced,  and  upon  the  facts  appear- 
ing and  admitted  upon  the  record,  no  vio- 
lation of  the  statute  was  shown. 

CBd.   Note.— For  other   cuaea,    aes    Appeal   and 
Brror.  Cent.  Dl|.  It  4696-MU:    Dec  Ols-  I  U07.*J 

[Noe.  GST,  63S,  and  G39.] 


APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennaylvenia  to  review  decrees  dismiss- 
ing suits  by  the  Federal  government  to  en- 
join railway  carriers  from  interstate  trans- 
portation of  commodities  with  which  they 
are  associated  or  in  which  they  have  an  in- 
terest   Affirmed. 

Messrs.  Wade  H.  Elite,  Edwin  P.  Gros- 
Tenor,  and  Attorney  General  Wickersham 
for  appellant. 

Messrs.    John    G.    Johnson,    Adelbert 


Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

These  three  caeee  were  embraced  in  the 


eommoditiea  cases  previously  before  this  >< 
court,  aod,  like  tha  Lehigh*Va11ey  Railroad  • 
Company  Case.  No.  536,  just  dedded  [220  U. 
S.  257,  55  L.  ed.  — ,  31  Sup.  Ct.  Rep.  387]. 
tbey  are  but  sequels  of  the  controversy 
pointed  oat  in  the  opinion  in  that  ease  at 
having  tieen  formerly  passed  upon  in  tha 
opinion  reported  in  213  U.  S.  3GS,  E3  I* 
ed.  836,  29  Sup.  Ct.  Rep.  627.  These  eases, 
however,  differ  from  the  Lehigh  Valley 
Case  in  this  respect;  Upon  the  filing  in  the 
circuit  court  of  the  mandate  of  this  court, 
the  United  Stotes  in  each  case,  upon  the 
same  record  on  which  the  reversed  decree 
was  based,  without  offering  to  show  any 
further  facts,  or  witlidrnwing  the  stipula- 
tion to  submit  tlie  cause  on  bill  and  answer, 
referred  to  in  the  opinion  in  the  Leliigh  Val- 
ley case,  moved  that  the  decree  to  be  entered 
be  "that  the  bill  be  diamtased  witliout 
prejudice."  This  motion  was  denied,  where- 
upon the  court  waa  informed  that  the  gov- 
ernment did  not  intend  to  proceed  further 
with  the  cause,  and  in  each  case  a  decree 
was  entered  dismissing  the  cause  absolute- 
ly- 

The  error  alleged  is,  in  substance,  that 
the  circuit  court  erred  In  each  ease  in  dis- 
missing the  bill  of  complaint  absolutely. 
But  leave  to  amend  was  not  asked,  and  as, 
upon  the  facts  appearing  and  admitted  on 
each  record,  no  violation  of  the  commodi- 
ties clause  was  shown,  the  decree  entered 
may  properly  be  held  to  have  been  in  strict 
"conformity  with  the  opinion  of  this  court"* 
Whatever,  therefore,  in  view  of  the  stipula- 
tion made  below,  may  he  the  scope  and  ef- 
fect of  the  decree  as  ret  judicata,  we  sea 
no  reason  for  concluding  that  error  waa 
committed  by  the  circuit  court  in  refusing 
to  qualify  its  decree.  The  decree  in  each 
case  is  therefore  affirmed. 


(*»  O.  s.  SB.) 
INTERSTATE  COMMERCE  C0MMTS8I0N, 
the   American  Forwarding  Company,  at 
a1.,  Appts., 


CoMMEBCB   (I  SS*)  ~  Judicial   Review  — 

.  PACT9. 

1.  Findings  of  fact  made  by  the  Inter- 
state Commerce  Commiasion  in  a  proceed- 
ing for  redress  for  unlawful  discrimination 
in  railway  rates  are  not  open  to  review  in 
the  courts. 

[E!d.  Note.- For  other  cases,  sea  Camnurce, 
Dec.  Dig.  1  U.'] 

Carbiebs    (I   32')  —  DiscBiui NATION    iir 
Rates — Ownership  of  Sbiphent. 

2.  A  carrier  may  not,  under  the  intsr- 
state  commerce  act  of  Febniarv  4,  1887  (24 
Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
Stat   IQOl,  p.   3164),  make  the  ownership 
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of  gooia  tendered  to  it  for  carriiKe  the 
criterion  by  which  ita  charge  for  •oeii  car- 
riage ia  to  be  mefteured. 

TEM.  Note.— For  otta*r  cuea.  >••  Oairlan,  Dec. 
Dig.  I  8S.*] 

OABBiEBa    (I    32*)  —  Rates  —  "DissnaLAB 

COMDITIONB" — OWHXBSIIIF  0?   SHIFICENT. 

3,  The  owDerehip  or  Doaowncrehip  by 
tbe  ahipper  of  the  goodi  tendered  for  car- 
riage is  not  a  diiaimilar  eircumatance  and 
condition,  within  the  meaning  of  the  act  cf 
Februaij  4,  1887,  g  2,  prohibiting  inequal- 
ity and  diaerini [nation  id  ratee. 

[Bd.  Note.— For  other  caaei,  sea  C«iTteri,  Dae. 
DiB.  1  S2.*] 

Statutes  (S  226*)— Co HSTRTJcrioiT— Adopt- 
ed Statute. 

4.  The  eettled  eonetruction  of  the  equal- 
ity clause  of  the  English  railway  clauBes 
consolidation  act  of  1845,  as  forbidding  the 
charging  of  a  higlier  rate  tor  the  carriage 
of  goods  for  an  intercepting  or  forwarding 
agent  than  for  others,  applies  in  construing 
the  provisions  of  tbe  act  of  February  4, 
IBST,  t  2>  whicb  were  eubstantially  taken 
from  the  Enelish  statute. 

[Bd.  Nate.— For  oUier  caaee.  aee  Btatutea.  Cent. 
Dig.  t  tfl :    Doc.  Dig.  I  !».•) 


"OBWABDIHa   AoEim  - 


"PBE' 


5.  A  forwarding  agent  is  a  person  within 
tbe  meaning  of  the  interetate  commerce  act 
of  February  4,  1887,  S  2,  forbidding  prefer- 
ences and  diacriminatLon  in  rates. 

[Ed.  Tfote.— For  other  eaaee.  see  Carriers.  Dec. 
DIs.  1  B.' 

For  other  definltloai,  eee  Words  and  Phrasei. 
TOl.  1.  pp,  S32S-5J36:    vol.  t,  p.  T752.] 

Cabsiers  (I  32*)  — Gabload  Bates— 1>ib- 

CBIUInATION. 

6.  A  carrier  may  not  forbid  the  aggrega- 
tion of  the  ahipmenta  of  various  owners  tor 
tbe  purpose  of  carload  rating  in  OfBcial 
Clasaiflcation  territory,  or  the  combination 
of  inch  shipments  by  forwarding  agenti  for 
that  purpose,  where  preferences  and  die- 
erimlnations  forbidden  bv  the  act  of  Feb- 

.   1887,   I   Z,   will   result   from   tbe 


earrier'e  action, 
[Ed.  Note.— For  o 


e  Carrleri,  Dec. 


Argued  February  2S  and  28,   1911.     De- 
cided April  3,  1011. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  en- 
joining the  enforcement  of  an  order  of  the 
Interstate  Comnierce  CominiBBion,  forbid- 
ding a  carrier  from  enforcing  a  rule  which 
prohibits  tbe  aggregation  of  shipments  of 
various  owners  for  the  purpose  of  carload 
rating  in  Official  Classification  territory,  and 
tbe  combination  of  auch  shipments  by  for- 
warding agents  for  that  purpose.  Reversed 
and  remanded  with  directions  to  dismiss 
the  bllL 

See  same  case  below,  16S  Fed.  490. 

TLe  facta  are  stated  in  the  opinion. 


■For  ether  aiei  aee  u 


a  loplc  ft  1 


Assistant  to  the  Attomey  General  Ellis, 
Messrs.  Hazztnl  SInseer,  P.  J.  Farrell, 
and  Edwin  P.  Grosvenor  for  appellants. 

Messrs.  WIIIIbdi  6.  Jenney  and  Waller 
D.  Hlnea  for  appellee*.  e 

.  n 
•  Mr.  Chief  Justice  Wblltf  delivered  th»  * 
opinion  of  tbe  court: 

Was  the  court  below  wrong  in  perma- 
nently enjoining  tbe  enforcement  of  an  order 
of  tbe  Interstate  Commerce  Commission  di- 
rected to  the  railroad  companies  who  are 
appellees  is  the  subject  which  this  cause 
requires  us  to  consider.  As  a  preliminary 
to  stating  the  proceedings  before  the  Com- 
mission and  the  court,  we  refer  to  practice! 
under  the  act  to  regulate  commerce  which 
gave  rise  to  and  developed  the  controversy 
with  which  the  order  of  tbe  Commission 
was  concerned.  To  do  this  will  not  only 
abbreviate  tbe  statement  of  tbe  case,  but 
will  serve  to  broadly  define  the  one  ques- 
tion essential  to  be  decided,  and  point  to 
the  principles  applicable  to  its  correct  so- 
lution. 

Before  the  act  to  regulate  commerce  it 
was  naual,  first,  to  give  reduced  rates  to 
persons  who  shipped  quantities  ot  merchan- 
dise; and,  second,  to  charge  a  proportion- 
ately less  rate  for  a  carload  than  was  aaked 
for  a  shipment  in  tees  than  a  carload.  Aft- 
er the  act,  lower  rates  to  wholesale  ship- 
pers were  abandoned,  it  having  been  de- 
clared that  to  continue  them  was  contra- 
ry to  the  act.  Providence  Coal  Case,  1 
I.  C.  C.  Rep.  107,  1  Inters.  Com.  Rep.  363. 
The  giving,  however,  a  lesser  proportional 
rate  for  a  carload  than  for  a  less  than 
carload  continued,  the  Commission  having 
at  an  early  date  announoed  that  snch  k 
practice  was  not  prohibited.  Thurber  t. 
New  York  C.  4  H.  R.  R.  Co.  3  I.  C.  C.  Rep^ 
473,  2  Inters.  Com.  Rep.  742.  Withoat 
detailing  the  theory  upon  which  this  con- 
ception was  beaed,  it  suffices  broadly  to  say 
that  it  embodied  the  assumption  that  ft 
carload  was  the  unit  of  shipment,  and  rest- 
ed upon  the  differeroe  which  existed  be-  ^ 
tween  the  coat  of  aervice  in  the  case  of  ft  J 
carload* ah ipment  by  one  consignor  to  on*  • 
consignee,  and  that  occasioned  by  a  ship- 
ment in  one  car  of  many  packages  by  vari- 
ous consignors  to  various  consigneea.  Leav- 
ing aside  possible  qualifications  arising 
from  exceptional  conditions,  it  is  true  to 
Bay  that  the  Commission,  however,  recop 
nized  that  the  fixing  of  a  lesser  rate  for 
a  carload  was  not  Imperative,  but  was  mere- 
ly optional.  Conformably  to  these  admin- 
istrative eoneeptiona  it  came  universally 
to  pass  that  wherever  a  lesser  charge  tor  a 
carload  than  for  a  less-thao-carload  ship- 
ment was  established,  auch  charge  was  «nly 
applicable  to  shipmenta  made  at  one  tim* 
by  one  consignor  of  merchandise  coueigned 
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to  ona  comlgnM  at  a  lingle  daatin&tion. 
Wbile  there  waa  thfa  uniformity,  there  wu, 
however,  tnueh  dirergeiice  between  earrien 
aa  to  the  oharacUr  of  traffle  which  waa 
^Ten  tb*  benefit  of  the  lesser  rats  for  car- 
load ahipmenta  and  the  circumetancea  on- 
der  which,  when  Bueh  rate  waa  establiehed, 
It  would  be  applied.  Thia  beeomea  at  onoe 
manifeit  when  the  rules  are  consideTed 
whiab  prevail  In  the  three  geographical  di- 
Tieions  into  which  the  United  States  came 
to  be  divided  hj  carriers  in  order  that  a 
aimilar  claeeiflcation  might,  in  a  general 
sense,  obtain  under  lilce  conditions.  The 
diTiaiona  in  question  are  the  Southern,  the 
Westara,  and  the  OCBciaJ  Classification  ter- 
ritory, the  first  Inolodtng  practically  all 
polnu  east  of  the  MiseiMippi  river  and 
•outh  of  the  Obio  and  Potomac  riven;  the 
second  embracing  that  part  of  the  conntij 
veet  of  the  Mieaissippi  river  and  the  Qraat 
Lalies  and  an  imaginary  line  extending  from 
6L  Louis  to  Chicago;  and  the  last  all  of 
tbs  United  States  not  covered  by  the  two 
other  divieions.  In  the  Bouthem  and  Weat- 
«m  Claasiflcation  territory  the  mlea  ea- 
iabliahed  by  carriers  allowed  the  lesser 
rate  for  a  carload  shipment  only  on  a  small 
peroeatage  of  the  elaasified  articles,  and  in 
botii  these  territories  restriction*  were  im- 
posed  prohibiting  the  intermingling  of  dif- 
«  ferently  claaaifled  articles  in  ons  car  for 
t  tiis  purpose  of*obtaining  the  carload  rate, 
wen  though  the  articles,  if  they  had  been 
shipped  separately  in  carload  quantities, 
might  have  been  entitled  to  the  carload 
rat*.  The  extent  ol  these  limitations  upon 
the  right  to  enjoy  the  leaser  rate  for  the 
«arload  in  the  territories  in  question  is 
•hown  by  a  atatement  made  by  the  then 
ohairman  of  the  Interstate  Commeree  Com- 
mission, in  the  dissenting  opinion  delivered 
bj  him  in  Export  Shipping  Co.  v.  Wabash 
R.  Co.  14  Intere.  Com.  Rep.  437,  443,  viz..' 

"A  recent  careful  and  authoritative  ex- 
amination of  the  several  class  ifleatious 
■hows  that  in  the  Southern  Classification 
there  are  3,S03  less-than -carload  and  only 
TT3  carload  ratings,  the  carload  ratings 
being  22.1  per  cent  of  the  lesi-than-carload ; 
in  the  Weitern  Claasiflcation  there  are 
e,T29  less- than -carload  and  only  1,690  car- 
load ratings,  the  carload  ratinga  being  29.6 
per  cent  of  the  less-than-earload." 

In  the  same  opinion  It  is  also  stated  that 
Is  both  the  Western  and  Southern  ClasHifl- 
oation  territory  the  small  percentage  ac- 
eorded  a  carload  rate  was  confined  to  goods 
embraced  witbin  lower  grades  of  classifi- 
cation, taking  therefor  the  lowest  rates.  In 
the  Official  Clasaifloatlon  territory,  however, 
A  widely  different  allowance  of  carload 
ratings  prarailed,  since  in  that  territory  the 
•avlOMd  ratlnf  wm    permitted    on  a  very 


large  number  of  articles.  In  that  territory, 
as  lllcewise  remarl^d  by  Chairman  Knapp, 
"there  are  6,8G2  lesa-than-earload  ratings 
and  4,23S  carload  ratings,  the  carload 
ratings  being  72.4  per  cent  of  the  less-than- 
carload"  against,  aa  we  have  said,  2S.8  per 
cent  and  22.1  per  cent  in  the  other  terri- 
tories. This  large  diS'erence  was  besides  in 
efi'ect  made  much  greater  not  only  by  the 
higlier  grades  of  traffic  to  which  the  carload 
rate  was  extended,  but  also  because  of  the 
enlarged  right  to  ship  in  one  car  articlet 
embraced  in  various  classes  of  trafBo  to 
which  the  carload  rating  was  extended.  ^ 

There  can  be  no  doubt  that  the  privil^o  J 
of  shipping  at'a  lesser  rate  for  the  carload  • 
shipment  than  was  aalced  for  a  less-tban- 
carload  shipment  came  to  be  interwoven 
with  and  inseparable  from  the  movement  of 
commerce  through  the  channels  of  railroad 
transportation.  And  the  benefits  of  the 
lesser  rate  came  to  be  obtained  not  alone  by 
an  owner  of  all  the  goods  shipped  in  a  car- 
load, but  by  eombi&ationa  (d  owners,  by 
agreemente  between  them  eonceming  par- 
ticular and  isolated  shipments,  by  tk« 
organisation  of  associations  of  shippers 
having  for  their  abject  the  creating  of 
agencies  te  receive  merchandise  belonging  to 
the  members  of  the  association,  and  to  ag- 
gregate and  ship  tbem  in  carload  lots  in  the 
name  of  one  consignor  to  a  single  consignee, 
at  one  destination,  by  the  use  of  commission 
houses,  storage  and  other  companies,  ete.  It 
is  also  undoubted  that.  In  consequence  of 
the  facility  of  shipping  at  a  lesser  rat«  tor 
a  carload  than  for  a  lees -than-ear load  ahip- 
ment,  there  developed  a  olaaa  of  persons 
known  as  forwarding  agente,  who  em- 
barked in  the  business  of  obtaining  a  car- 
load rate  for  various  owners  of  merchan- 
dise by  aggregating  their  shlpmente,  aucla 
agents  relying  for  their  compensation  upon 
what  they  could  make  from  the  difference 
between  the  carload  and  leas-than-carload 
rates.  The  business  so  carried  on  )ij  these 
agente  was  thus  described  by  Mr.  Commis- 
sioner Enapp  in  his  diasenting  opinion,  to 
which  we  have  previously  referred  ( 14 
Inters.  Com.  Rep.  440) : 

"The  business  of  the  forwarding  agent,  in 
so  tar  aa  is  material  to  the  question  In- 
volved, is  to  collect  less-tban-carload  ship- 
ments from  different  consignors,  combine 
such  shipments  into  carloads,  and  ship  the 
sams  in  the  name  of  the  forwarding  agent, 
or  of  the  owner  of  one  of  the  leas-than-oar- 
load  shipments,  to  one  consignee,  who  may 
be  the  forwarding  agent  himself,  another 
forwarding  agent  at  the  point  of  devtination 
with  whom  be  has  business  relations,  or  the 
owner  of  part  of  the  proper^  transportsd. « 
The  conaignee  of  the  shipmwt,  whoswr  he  ^ 
may  bc^  reoelves  the  carload  and  ^atribntas  * 
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lU  contenta  to  Uw  partiM  for  whom  thej 
ftra  intended.  The  lorwajdlng  agent  flndt 
hta  oompenaation  and  profit  in  the  difference 
between   the  carload   and   leaH-than-carload 

"The  MTing  effected  by  iMuring  appli- 
cation ol  tfae  carload  rather  than  the  leas- 
than-carload  ratea  may  be  divided  between 
the  forwarding  agent  and  hie  nutomer  in 
anj  agreed  proportion.  To  the  extent  that 
the  customer  wcurea  the  carriage  of  hii 
property  at  a  lower  rate  than  the  leaa-than- 
carload  rate,  which  would  otherwise  be  ap- 
pli«d,  he  lavea  money,  and  the  division  of 
the  difference  between  the  carload  and  the 
lesB-than -carload  rates  ia  a  matter  o: 
I«ivat«  bargain  between  him  and  the  agent' 
The  extent  to  which  the  right  to  avail  o 
the  carload  rating  in  the  various  modes 
above  atated  had  come  to  be  a  part  of  the 
bnaineta  of  the  country  is  deaoribed  in  the 
opinion  of  the  Commisiion  in  California 
Commercial  Aaao,  v.  Wells,  F.  &  Co.  14 
Inters.  Com.  Hep.  422,  delivered  on  the  ) 
day  that  its  opinion  concerning  this  coi 
TtTwy  wa*  announced.  The  Commiuion  said 
(p.  433)  : 

"Pew  praoticea  have  become  mora  firmly 
established  in  the  transportation  world  than 
that  of  combining  small  quantities  of 
freight  of  various  owners  and  shipping  at 
the  ralatlTely  lower  rates  applicable  to 
large  eonsignmenta ;  and  under  Ihta  prac- 
tice has  developed  an  immense  volume  of 
traffic  which  otberwiae  could  never  have 
been  brought  into  being.  It  is  not  (n 
exaggeration  to  say  that  the  enforcement  of 
sneh  a  rule  by  the  carriers  of  the  United 
States  would  bring  disaster  upon  thousands 
of  the  smaller  industries,  and  more  surely 
attablish  the  dominance  of  the  greater  in- 
dustrial and  commercial   Institution  a." 

And  the  alertness  with  which  thoae  en- 
gaged   in    commerce    utilized    every    means 
M  afforded  of  ahipplng  at  lower  cost  la  shown 
i{  la   the   following    testament   made   by   Mr. 
■   Commiaaioner    Knapp    in    bis    opinion    to 
which  we  have  referred    (14   Inters.    Com. 
Sep.  441 )  : 

"^M  individual  shippers  are  not  neces- 
urily  located  at  the  same  point,  nor  are  the 
Individual  consignees.  For  inatance.  If  a 
T«duction  in  rates  could  be  effected,  a  furni- 
ture dealer  at  Grand  Rapida,  Michigan, 
having  a  shipment  for  a  point  in  Maine, 
and  a  furniture  dealer  in  Eockford,  Illinois, 
having  a  shipment  for  a  point  in  Massa- 
chusetts, might  forward  their  separate  ship- 
ments at  lesB-tban-carlaad  ratea  to  Cbieaga; 
there  the  two  shipmenta  would  be  conaali- 
dated  and  forwarded  at  carload  rates  to 
Boston;  and  thence  shipped  again  at  less- 
than-ewload  rates  from  Boston  to  their  re- 
spective destinations," 


It  is  obviously  true  that  the  extent  to 
which  the  praetie*  prevailed  of  combining 
shipments  to  avail  of  the  tieneflt  of  the  cai^ 
load  rftt«  differed  largely  in  the  varion* 
territories,  dependent  upon  the  liberality  ol 
the  tariffs  on  the  subject.  That  is  to  sayr 
in  Official  ClBsaiftoation  territory,  where  thr 
right  to  carload  rates  was  extended  to  many 
items,  and  the  right  to  combine  different 
articles  in  one  shipment  was  more  llb«ra> 
than  in  the  other  terrltoriea,  the  buslneaa- 
of  combining  diverse  shipments  into  carload 
lots  assumed  much  greater  magnitude  thai* 
in  tbe  other  territories.  However,  about 
IS 90,  in  Official  Classification  territory, 
rules  were  adopted  restricting  the  liberal 
right  to  obtain  carload  rates  and  the  ea- 
tended  power  to  combine  like  or  different 
articles  in  a  car  load,  the  restrictions  prob- 
ably having  been  brought  about  by  the  de- 
velopment of  the  buainess  of  forwarding 
agents.  Buckeye  Buggy  Co.  v,  Clevelani), 
C.  C.  A  St.  L.  B.  Co.  B  Inters,  Com,  Bepw 
B20.  The  modiScations  In  question  which 
took  the  form  of  notes  to  Kute  5-B  and  t9 
Rule  IS-E  of  the  Official  Claiaifleationi^ 
which  regulated  carload  shipments.  In  ef- 
fect forbade  the  combination  of  goods  b»- 
longing  to  ssveral  owners,  for  the  purpose  » 
of  a  carload  shipment,  and  forbade,  there-  r 
fore,  not  only  impliedly.^but  expressly,  the  * 
combination  of  goods  for  the  purpose  of 
carload  rating  by  means  of  forwarding 
agents.    The  notes  were  as  follows: 

"Buls  e-B.  In  order  to  entitis  a  shlf^ 
ment  to  the  carload  rate,  the  quantity  of 
freight  requisite  under  the  rulca  to  secure 
such  carload  rate  must  be  delivered  at  on* 
forwarding  station.  In  one  working  day,  bj 
one  consignor,  consigned  to  one  eoneigne* 
and  destination,  except  that  when  freight 
is  loaded  In  cars  by  consignor,  it  will  be 
subject  to  the  car-service  rulea  and  charges 
of  the  forwarding  railroad.     (See  note.) 

"Note.  Rule  5-B  will  apply  only  when  the 
consignor  or  consignee  Is  the  actual  owner 
of  the  property. 

"Rule  I5-E.  Shipments  of  property  com- 
bined into  packages  by  forwarding  agents 
claiming  to  act  as  consignors  will  only  bo 
accepted  when  the  namee  of  Individual 
consignors  and  final  eonaignees,  as  well  as 
the  character  and  contents  of  each  package 
are  declared  to  the  forwarding  railroad 
agent,  and  such  property  will  be  waybilled 
as  separate  shipments,  and  freight  ehsrged 
accordingly.     (Bee  note.) 

''Note.  The  term  forwarding  agents,'  to* 
ferred  to  in  this  mla,  shall  be  conatrued  to- 
mean  agents  of  aetnal  consignors  of  tbo 
property,  or  any  party  interested  In  th» 
oombination  of  L,  C.  L,  shipmenU  of  artieto 
from  several  oontlgnon  at  point  of  origin.* 
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Cor.  Twati, 


Willie  the  reatrictiona  in  quwtion  nere 
adopted  to  1899,  from  that  time  to  about 
1907,  wb«D  the  sbipmeDta  wfafch  provoked 
this  oontroversy  wers  made,  it  would  Mem 
that  thare  wa«  no  general  effort  to  euforoe 
the  reatrietions,  although  tporadic  attempt* 
to  do  lo  ner«  undoubtedly  made.  The  busi- 
neM,  therefore,  of  a^regating  the  ihip- 
menta  of  rarioua  owneri,  for  the  purpose  of 
t>  obtaining  the  benefit  of  the  carload  rate 
2  by  all  the  meana  and  devicea  which  we  have 

*  hitherto  deicribed,  continued 'subatantiall)' 
nnchanged.  Buckeye  Buggy  Co..  Case, 
supra.  See  also  statement  in  the  diasent- 
ing  opinion  of  Mr.  CommJsBioner  Knapp  in 
the  present  case.  14  Inters.  Com.  Rep.  p. 
442. 

In  the  spring  of  1907,  the  Export  Ship- 
ping Company,  a  New  Jersey  corporatioa 
doing  buiinesa  in  Chicago  and  in  New  York, 
ahipped  from  Chicago  to  New  York,  by  the 
several  railroads  who  are  appellees,  three 
ears  of  freight,  consisting  of  merchandise  he- 
longing  to  various  owners  which  had  been 
aggregated  by  the  export  company  for  the 
purpose  of  shipment,  and  thus  becoming  en- 
titled to  the  carload  rate.  The  sbipmenta 
oouformed  in  all  respects  to  the  regulations 
of  tbe  oompaniea  except  to  the  extent  that 
they  came  under  the  operation  of  the  re- 
•trictiona  above  referred  to.  On  the  arrival 
of  each  car  in  New  York,  tbe  carrier,  in- 
stead of  collecting  the  carload  rate,  exacted 
the  lesa-tban-carload  rate,  because  of  tbe 
restrictions  in  question.  In  August,  19D7, 
the  export  company  petitioned  the  Inter- 
state Commerce  Commission  to  award  it 
teparation  against  tbe  three  carriers  to  the 
extent  of  the  difference  between  tbe  less- 
than-carload  ratea,  which  had  been  exacted, 
and  tbe  sum  a  which  would  bave  been  paid 
If  the  carload  rat«  had  been  demanded.  The 
right  to  the  relief  was  based  upon  the  aa- 
sertion  that  an  unlawful  discrimination  had 
been  occasioned.  The  railroad  companies 
having  answered,  the  three  complaints  were 
ooneolidat«d  and  heard  at  the  same  time. 
When  the  hearing  had  somewhat  proceeded, 
it  was  agreed  that  the  petitions  for  repara- 
tion should  be  considered  as  having  been 
amended  so  as  to  challenge  the  reasonable- 
neas  of  the  restrictions  referred  to.  After 
the  case  had  been  submitted  to  the  Commis- 
sion, the  Soekford  Majiufacturera'  &,  Ship- 
pers' Aasociation  of  Rockford,  Illinois,  the 
Manufacturers'  Association  of  Jamestown, 
and  the  Judson  Freight  Forwarding  Com- 
g  pany   were   allowed   to    intervene,   and   the 

*  case   was   reopened   and   further   testimony 
■   waa'received  in  support  of  and  againat  the 

contention  that  the  aaaailed  rules  were  in 
conflict  with  the  second  section  of  the  act 
to  regulate  commerce. 

The   Commiaaion,   at   the   time   the   com- 


plaints were  pending,  liad  also  before  it  the 
complaint  of  tbe  California  Commercial  As- 
sociation against  Wells,  Fargo  &  Company, 
involving  an  analogous  question.  On  June 
22,  1908,  the  report,  opinion,  and  order  of 
the  Commiision  in  both  cases  were  filed. 
14  InUra.  Com.  Rep.  pp.  422,  437. 

'ihe  general  subject  under  consideration 
in  this  case  was  more  elaborately  discussed 
in  the  opinion  in  the  California  case,  and 
in  the  opinion  in  tbia  case  reference  was 
made  to  the  reaaoning  expounded  in  that 
case-  Tbe  restrictions  created  by  the  rules 
to  which  we  have  referred  were  declared 
void  and  reparation  waa  awarded.  The  car- 
rier was  commanded  on  or  before  a  date 
named  to  desist  from  attempting  to  enforce 
tbe  restrictions.  Two  members  of  the  Com- 
mission dissented.  Briefly  stated,  the  Com- 
mission held  (a)  that  a  carrier  could  not 
properly  look  beyond  goods  tendered  to  it 
for  transportation  "to  the  ownership  of  the 
shipment,"  as  the  basis  for  determining  the 
application  of  its  established  rates,  because 
doing  BO  would  be  a  violation  of  the  second 
section   of   the  act   to   regulate   commerce; 

(b)  that  the  fact  that  tbe  carriers  in  Of- 
ficial Claeaiflcation  territory  had  volun- 
tarily establiahed  both  liberal  carload  rates 
and  opportunities  for  combining  various 
articles  for  the  purpose  of  obtaining  tbe 
carload  rate  gave  the  carricra  no  right  to 
discriminate  by  depriving  one  person  or 
elasB  of  peraons  of  the  right  thus  granted; 

(c)  that  a  forwarding  agent  was  equally  en- 
titled with  others  to  the  benefit  of  a  car- 
load rate  when  published  and  eatablished, 
and  that  to  deprive  a  forwarding  agent  of 
such  rights  would  be  a  prohibited  discrimi- 
nation; (d)  that,  in  any  view,  the  restric- 
tions formulated  by  the  assailed  rules  were 
void  because  repugnant  to  tbe  act  to  regu-  « 
late  commerce,  since  their  enforcement  as  a  n 
matter  of  fact*  necessarily  created  prefer-  * 
ences  and  engendered  discrimination  a  which 
the  act  forbade;  (e)  that  this,  among  other 
reasons,  was  the  case,  because  the  enforce- 
ment of  tbe  aaaailed  reatrictiona  would  not 
only  create  preferences  in  favor  of  one  set 
of  persons  against  another,  but  would  create 
discriminations  between  placea,  and  would 
be  revolutionary  in  its  operation  upon 
interstate  traffic;  (f)  that  trreepcetive  of 
tbe  abstract  right  of  a  carrier  to  moke  tbe 
ownerahip  of  gooda  offered  for  shipment  a 
baais  for  applying  its  published  ratea, 
owing  to  tbe  practical  impoasihility  of  a 
carrier  ticing  able  to  adequately  enforce 
such  a  rule  by  determining  who  was  the 
owner  of  tbe  gooda  offered,  eueb  a  rale  M 

a  matter  of  fact  would,  in  and  of  itself,  be 
an  unlawful  preference  and  discrimination 
forbidden  by  the  act;  and  (g)  that  tbe  same 
principle  would  control  m  to  the  attempt  to 
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Mtsblisfa  »  rale  applicable  alone  to  forward- 
ing agents,  becaUK  of  the  practical  im- 
possibilitj  of  distin^ishing  one  elaai  of 
■gents  from  another.  The  Teaaong  irhicb 
led  two  members  of  the  CoEomisBion  to  dis- 
sent were  expounded  in  s  careful  opinion, 
stating  views  which  were  in  substance  the 
direct  antithesis  of  those  expressed  by  the 
Commission.  For  example,  the  dissenting 
opinion  maintained  Srst,  that  to  deprive  a 
carrier  of  the  power  to  exclude  a  forward- 
ing agent  from  the  beneSt  of  the  carload 
rate  would  bring  about  discrimination 
ftgainst  places  and  preferences  in  favor  of 
persons  prohibited  bj  the  act;  second,  that 
as  the  right  to  the  carload  rate  was  the  off- 
spring of  the  voluntary  act  of  the  carrier, 
the  right  to  restrict  the  privilege  thus  ac- 
corded to  particular  classes  or  conditions 
necessarily  obtained;  and,  third,  that  in 
any  event,  a  forwarding  agent  who  was  but 
a  dealer  in  railroad  transportation,  and 
therefore  in  a  measure  a  competitor  in  busi- 
ness of  a  railroad  carrier,  was  not  within 
the  prohibitions  of  the  second  section  of  the 
e  act  to  regulate  commerce. 
g  The  railroad  companies  did  not  comply 
*  with  the  order,*and  before  the  date  Dxed  for 
compliance  commenced  the  present  suit  by 
filing  their  joint  hill  to  enjoin  the  enforce- 
ment of  the  order  and  have  it  declared  void. 
It  suffices  to  say  in  substance  that,  as  a 
basis  for  the  right  to  relief,  the  bill  chal- 
lenged the  propositions  upon  which  the 
Commission  bad  based  ita  order,  and  af- 
firmatively propounded  the  grounds  which 
led  two  members  of  the  Commission  to  dis- 
sent from  the  conclusions  of  that  body.  It 
alao  suffices  to  say  that  the  answer  of 
the  Commission  traversed  the  affirmative 
grounds  for  relief  asserted  in  the  bill,  and 
averred  the  correctness  of  the  order  by  it 
made  upon  the  grounds  stated  in  the  opin- 
ion and  report  of  that  body.  The  order  of 
the  Commission  and  Its  report  and  opinion 
In  this  particular  case,  as  also  its  opinion 
in  the  California  Commercial  Association 
Case,  which,  as  we  have  said,  was  decided 
on  the  same  day,  were  made  part  of  the 
■nswar,  and  the  opinion  in  the  Buckeye 
Buggy  Company  Case  was  also  attached. 

A  motion  for  a  preliminary  injunction 
was  heard  before  the  circuit  court,  com- 
posed of  three  judges,  upon  the  pleadings, 
the  affidavits  of  two  officials  of  one  of  the 
complainant  railroad  companies,  snd  the 
evidence  taken  before  the  Commission.  The 
motion  was  granted,  and  the  enforcement  of 
the  order  of  the  Commission  was  restrained 
until  final  hearing.  The  circuit  court 
rendered  no  opinion  other  than  the  state- 
ment that  a  majority  of  the  court  were  in 
Hcord  with  the  reasoning  and  conelusiona 
BXpreased  in   the  dissenting  opinion  of  the 


chairman  of  the  Commission,  and  that  they 
did  not  think  it  necessary  to  add  anything 
to   his  exhaustive   discussion   of   the   ques- 
tions presented.     Thereafter   the  American 
Forwarding      Company,      Transcontinental 
Freight  Company,  and  the  Kockford  Manu- 
facturers'   ft    Shippers'    Association,    were 
made  parties  defendant,  and  those  concerns 
filed   an   answer,   which   adopted   the   aver- 
ments contained  in  the  answer  of  the  Com-  •< 
mission.     Beplicationa  were  duly  filed.     A  n 
decree»pro  con/esso  was  entered  against  the  * 
Export  Shipping  Company  and  its  trustee  in 
bankruptcy,    the    company    having    become 
bankrupt. 

Adopting  a  suggestion  made  by  the  court 
in  disposing  of  the  motion  for  a  preliminary 
injunction,  it  was  stipulated  between  the 
solicitors  for  the  various  parties  that  the 
case  should  be  treated  as  having  been  sub- 
mitted for  final  hearing.  Thereupon  a  final 
decree  was  entered,  by  which  the  order  of  the 
Commission  was  set  aside  and  declared  to 
be  void.    This  appeal  was  then  taken. 

As  shown  by  the  opinion  of  the  Commis- 
sion and  that  of  the  two  members  who  dis- 
sented, there  were  many  and  wide  differ- 
ences in  the  views  expressed.  On  their  face, 
however,  when  ultimately  reduced,  they  wMI 
be  found,  in  so  far  as  they  are  here  sus- 
ceptible of  review,  to  rest  on  but  a  single 
legal  proposition :  that  is,  the  right  of  a, 
common  carrier  to  moke  the  ownership  of 
goods  tendered  to  him  for  carriage  the  test 
of  his  duty  to  receive  and  carry;  or,  what 
is  equivalent  thereto,  the  right  of  a  carrier 
to  make  the  ownership  of  goods  the  criterion 
by  which  his  charge  for  carriage  is  to  be 
measured.  We  say  the  contentions  all  re- 
duce themselves  to  this,  because  in  their 
final  analysis  all  the  other  dilTerencea,  in 
so  far  as  they  do  not  rest  upon  the  legal 
proposition  just  stated,  are  based  upon  con- 
clusions of  fact  as  to  which  the  judgment 
of  the  Commission  is  not  susceptible  of  re- 
view by  the  courts.  Baltimore  &  O.  R.  Co. 
V.  United  States  ex  rel.  Fiteairn,  21S  U.  S. 
481,  S4  L.  ed.  292,  30  Sup.  Ct  Hep.  164. 
This  at  once  demonstrates  the  error  com- 
mitted by  the  lower  court  in  basing  its  de- 
cree annulling  the  order  of  the  Commission 
upon  its  approval  and  adoption  of  the  rea> 
tons  stated  in  the  opinion  of  the  dissenting 
members  of  the  Commission.  This  follows, 
since  the  reasons  given  by  the  dissenting 
members,  except  In  so  far  as  they  rested  up- 
on the  legal  proposition  we  have  just  stated, 
proceeded  upon  premises  of  fact,  which,  how- 
ever cogent  they  may  have  been  as  a  matter  ^ 
of  original  consideration,  were  not  open  to  ^ 
be  so*  considered  by  the  court,  because  they  * 
were  foreclosed  by  the  opinion  of  the  Com- 
mission. Doubtless  the  mistake  of  the  court 
'  below  in  this  respect  was  occasioned  by  over- 
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Uci.  Ttut, 


lookiag  tha  Mope  of  tht  Hepburn  met  [34 
Etat.  St  L.  &S4,  chap.  3691,  U.  S.  Comp. 
Btftt  Supp.  1909,  p.  1I4B],  and  bec*UM  the 
decision  below  vu  mkde  in  Jane,  19D9,  be- 
fore tba  ■nnouneement  of  the  opinion  in  the 
Pitcain  Cue.  Tha  reuona  above  stated 
ftbo  aerve  to  narrow  the  oontentiona  pieaaed 
at  bar,  ainee  euBh  contantiona  Ukewiio  in 
their  eiaence  bat  reiterate  tha  conQict  of 
opinion  which  developed  in  the  Commiaalon, 
but  which,  for  the  reaaona  itated,  are,  for 
the  parpoae  of  oor  review,  aubitantiallj  re- 
ducible to  tha  one  legal  question  which  we 
bave  atated.  Wa  ahall  therefore  confine  our- 
iaivea  to  a  eoaalderation  of  that  queatiou 
and  to  Buoh  brief  notice  of  the  other  con- 
tentioui  urged  aa  wil]  make  clear  that  the^ 
depend  ultimately  upon  eonoluaiooa  of  fact 
■ot  open  in  this  eourt  for  review. 

The  contention  that  a  carrier,  when  gooda 
are  tendered  to  him  for  tranaportation,  can 
make  the  mere  ownerahip  of  the  gooda  the 
teat  of  the  dnty  to  cariy,  or,  what  ia  equiva- 
lent, may  diacriminate  in  fixing  tlie  eharge 
for  carriage,  not  upon  any  difi'erence  inher- 
ing in  the  gooda  or  in  the  cost  of  the  service 
rendered  in  tranaporting  them,  but  upon  the 
mere  circamatance  that  the  shipper  is  or  is 
Bot  tho  real  owner  of  the  gooda,  ia  so  in 
Mitfliet  with  the  obvioua  and  elementary 
duty  reating  upon  a  carrier,  and  so  destruc- 
tive of  the  rights  of  shippers,  aa  to  demon- 
strate the  ussoundnen  of  the  proposition 
by  its  mere  statement.  We  say  this  becauao 
it  ia  impossible  to  conoeiva  of  any 
rational  theoty  by  which  soch  a  right 
aoold  be  joatified  consistently  either 
with  the  duty  ot  the  carrier  to  trans- 
port or  of  the  right  of  a  ahlp^r  to  demand 
transportation.  This  must  be,  aince  nothing 
in  the  duties  of  a  common  carrier  by  the 
remotest  implication  can  be  held  to  imply 
a  the  power  to  ait  in  judgment  on  the  title  of 
A  the  prospeetive  shipper  who  has  tendered 
•  goods  for* transportation.  In  fact,  the  «ant 
of  foundation  for  the  aaaertion  of  such  a 
power  is  so  obvious  that  in  the  argument  at 
bar  its  eziatence  Is  not  directly  contended 
for  as  an  original  proposition,  but  is  de- 
duced by  implication  from  the  supposed  ef- 
fect of  some  of  tbs  provisions  of  the  second 
aaction  of  the  act  to  regulate  commerce. 
In  substance,  the  contention  is  tha^  as  the 
aaction  forbids  a  carrier  from  oharging  "a 
greater  or  leaa  compensation  for  any  service 
rendered  or  to  be  rendered  in  the  transporta- 
tion of  paasengers  or  property,  .  .  .  than 
It  charges,  demanda,  aollecta,  or  receives 
from  any  other  person  or  persons  for  doing 
for  him  or  them  a  like  and  eontemporaneoun 
aarvice  in  the  transportation  of  a  like  kind 
nf  traffic,  under  substantially  similar  cir- 
nunstances  and  eonditione"  [24  Stat  at  L, 
STB,  chap.  104,  U.  &  Comp.  But  IBOl,  p. 


3164],  authority  Is  to  ba  Implied  for  baaing 
a  charge  for  transportation  upon  ownership 
or  nonownerahip  of  the  gooda  tendered  for 
carriage,  upon  the  theory  that  each  owner- 
ship or  nonownerahip  ia  a  diaaimilar  circum- 
stance and  condition  witliin  the  meaning  of 
the  section. 

But  this  argument,  in  every  conceivable 
aspect,  amounta  only  to  saying  that  a  pro- 
vision of  the  statute  which  waa  plainly  in- 
tended to  prevent  inequality  and  discrimi- 
nation has  resulted  in  bringing  about  such 
conditions.  Moreover,  the  unsoundnesa  of 
the  contention  ia  demonstrated  by  authority. 
It  is  not  open  to  question  that  the  proviaiona 
□f  S  2  of  the  act  to  regulate  commerce  were 
subatantially  taken  from  f  BO  of  the  Eng- 
lish railway  clauses  consolidation  act  of 
1845,  known  aa  tha  "equality  elauae," 
Texaa  ft  P.  R.  Co,  v.  Interstate  Conuneroa 
Commission,  102  U.  a  IBT,  222,  40  L.  ed. 
B40,  S48,  10  Snp.  Ct  Rep.  001,  S  Inters. 
Com.  Rep.  400.  CerUin  also  is  it  that,  at 
the  time  of  the  passage  of  tlie  act  to  regu- 
late commerce,  that  elauaa  in  the  Engliab 
act  liad  been  eonstrued  as  only  embracing 
eircumatanoea  concerning  the  carriage  of  the 
goods,  and  not  the  person  of  the  sender ;  or, 
in  other  words,  that  the  clause  did  not  al- 
low carriers  by  railroad  to  maka  a  differ-  v 
ence  in  ratea  becauae  of  differences  in  dr-  S 
cumstances  arising  either*belore  the  service  * 
ol  the  carrier  began  or  after  it  was  termi- 
nated. It  waa  therefore  settled  in  England 
tliat  the  clause  forbade  the  charing  of  a 
higher  rate  for  the  carriage  of  gooda  for  an 
intercepting  or  forwarding  agent  than  for 
others.  Great  Western  R.  Co.  v.  Sutton 
(1S6»)  U  R.  4  H.  L.  220;  Evershed  v.  Lon- 
don *  N.  W.  B.  Co.  (1878)  L.  R.  8  App. 
Caa.  1029,  S  Eng.  Bui.  Ca*.  3S1,  and  Denaby 
Main  Colliery  Co.  v.  Uanchester,  S.  ft  U  B. 
Co.  (188B)  L.  R.  11  App.  Csa.  B7.  And  it 
may  not  be  doubted  that  the  settled  meaning 
which  waa  affixed  to  the  English  equality 
clause  at  the  time  of  the  adoption  of  the  ast 
to  regulate  commerce  applies  in  conatruiog 
the  lecond  section  of  that  act ;  oertainly  to 
the  extent  that  its  interpretation  is  involved 
in  the  matter  before  ua.  Wight  v.  United 
Statea,  107  U.  S.  012,  42  L.  ed.  268,  17  Sup. 
Ct  Rep.  822;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.  168  U.  B. 
144,  lee,  42  L.  ed.  414,  423,  18  Bup.  Ct  Repu 
4S. 

Aa  theae  considerations  an  deeisire  of  tha 
only  legal  question  which,  as  we  have  al- 
ready pointed  out,  the  caae  involvea,  and 
also  refute  a  subordinate  contention  tjiat  a 
forwarding  agent  is  not  a  person  witUs 
the  meaning  of  that  word  as  employed  In 
the  second  aeetion  of  the  act  to  regulate 
oommeree,  we  are  brought,  aa  wa  liavo 
hitherto  aaid,  to  briefly  refer  to  minor  ac»- 
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■iderAtioni  preMed  In  ajguiiKnt,  h  fftr  m 
ths;  seem  to  u*  to  b«  of  sufficient  wei^^t  to 
b«  entitled  to  pArtioular  notice. 

First.  It  ia  urged  th^t,  as  the  wide  range 
of  carload  Tat«a  and  the  extent  □(  the  faoil- 
ilj  for  combining  article!  for  the  purpoM  of 
obtaining  (ueh  rate*  allowed  in  Official  Claa- 
aifleation  territory  are  the  result  of  the 
Toluntvy  act  of  the  railroadi,  therefore 
the  power  esiat«d  in  tbe  railroadi  to  reatrict 
and  limit  the  enjoyment  of  such  rate,  ai 
waa  done  by  the  auailed  rules.  In  the  in- 
tereat  of  the  pnblic  it  ia  urged  a  limitation 
•bovld  not  be  now  enforced  which  would 
compel  the  carrier  to  withdraw  the  faeilitiea 
which  ahippers  enjoy  by  the  voluntary  act 
of  the  carriers.  But  the  proposition  reita 
„  upon  the  fallaoioua  aasumption  that  beeauaa 
g  ft  carrieT  has  the  authority  to  fix  rates,  it 
•  has' the  right  to  discriminate  as  to  those 
who  shall  be  entitled  to  avail  of  them. 
Moreover,  the  contention  is  not  open  for  re- 
Tiaw,  because  tbe  legal  question  ot  tbe  right 
of  the  carrier  to  consider  ownership  under 
the  second  seetioa  having  been  disposed  of, 
tbe  finding  of  the  Commiation  that  to  per- 
mit the  enforcement  of  tha  rule  would  give 
rise  to  preferences  and  engender  diacrimi- 
nations  prohibited  by  the  act  to  regulate 
eoBoneice  embodies  a  conclusion  of  fact  be- 
yond our  competency  to  rs-examtne. 

Second.  Conceding,  for  the  take  of  the 
argument,  the  eorrectnesa  of  the  construe. 
tion  which  we  have  given  to  the  second  seo- 
tlon,  it  ia  urged  that  nevertheless,  as  a  for- 
warding agent  is  a  "dealer  in  railroad  trans- 
portation," and  depends  for  his  profit  in 
earrying  on  hie  business  upon  the  sum  which 
can  be  made  by  him  out  of  tbe  difference 
between  the  carload  and  the  less-tban-cai- 
load  rate,  and  may  discriminate  between  the 
persons  wbo  employ  him,  therefore  the  act 
to  r^ulate  oonuneree  should  be  oonotrued 
as  empowering  a  carrier  to  exclude  the  for- 
warding agent  as  a  means  of  preventing 
such  diaeriminations.  But  in  the  absence 
(d  any  statutory  authority  to  ezelude  the 
forwarding  agent,  and  baaing  the  right  to 
•zolude  merely  upon  the  assumption  that 
the  nature  and  character  of  hia  bualneas 
would  produce  discrimination,  and  therefore 
jnetify  the  exclusion,  the  contention  is  not 
open  for  our  conai  deration,  becauae,  like  tbe 
previous  one,  it  ia  foreclosed  by  the  finding 
ot  fact  of  the  Commission,  Indeed,  this  ia 
not  merely  the  result  of  an  implication  from 
the  finding  of  the  Commission,  eince  it  was 
afflnnatively  found  that  to  permit  the  car- 
rier to  exclude  the  torwardiiig  agent  would 
be  to  produce  preference  and  diecriminatiDn. 
Tike  contention,  then,  comes  to  thia, — that 
carriers  should  ha  permitted  to  give  prefet- 


I  and  make  dlaerimittations  as  a  meana 
of  prevsnting  thosa  unlawful  condltlona 
from  arising.  « 

Third.  It  b  said  that  as  tha  business  S 
of  the  forwardiugeagent  ia  in  a  sense  oom-  * 
petitive  with  that  of  a  carrier,  and  may 
largely  diminish  the  revenue  derived  by  rail- 
road companies  from  their  less-thau-earload 
rates,  and  hence  cripple  their  ability  to  sue- 
cesafully  conduct  buaineaa,  therefore  the 
right  to  exclude  the  forwarding  agent,  evea 
if  there  is  no  power  to  exclude  tiie  ownw 
or  the  ordinary  agent  ot  owners,  should  b« 
permitted.  This,  however,  agaiu,  in  a  twi^ 
fold  sense,  is  directly  in  conflict  witli  tha 
findings  of  fact  made  by  the  Commission] 
first,  because  it  disregards  the  findings  a* 
to  the  operation  of  tbe  buiineaa  of  a  for- 
warding agent,  and,  second,  beeanse  it  orar- 
looks  the  express  finding  of  the  Cmnmlssion 
that  it  would  be  so  diffleult.  It  not  Impos- 
sible, for  the  carrier  to  determine  in  fno- 
tice  the  nature  and  eharaeter  of  the  tiUe  of 
a  person  tendering  goods  for  shipment  that 
the  necessary  result  of  a  rule  oulnding  a 
forwarding  agent  would  be  to  embarrasa 
shipments  by  owners  or  their  special  agents, 
and  Uiua  beget  nnivereal  uncertainty  and 
constant  discrimination  and  preferanoa 
against  owners. 

As  It  follows,  from  tba  reasons  Just  st*^ 
ed,  that  tbe  sonrt  below  erred  in  annulling 
the  order  of  tbe  Commission  and  enjoining 
its  enforcement.  Its  decree  to  that  effect 
ia  reversed,  and  the  ease  Is  remanded,  with 
directions  to  dismiss  the  bllL 
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LAWKENCB  J.  CEOVO  and  Walter  C. 
Crenshaw,  Partners,  Trading  as  Crovo  k 
Crenshaw. 

Courts  ({  892*}— Erbok  to  State  Oouvr 
—Whew  Wbit  Mat  Ruif  to  Iiitkbiob 
Tbibunai.. 

1.  The  judgment  of  the  trial  eourt  is  that 
of  the  highest  court  of  the  state  for  the  pur- 
pose of  a  writ  of  error  from  the  Federal  Su- 
preme Court,  where  tbe  highest  stete  tribu- 
nal haa  denied  a  writ  of  error  to  the  trial 

[Bd.  Nate.— For  othar  esses,  see  Oourta.  Cent. 
Dig.  tt  lOU,  IMT;    Dae.  Dls-  1  SH.*] 

ComtBHoa  (I   10*)— State  Bxodlatioh  — 

iKTXBSTATt  TU-iaBAM . 

2.  A  state  statute  under  which  a  penal^ 
is  incurred  by  a  telegraph  company  whidi 
negligently    (ails   to   tranimit   within    the 
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•1  SUPREME  COURT  REPORTER. 


Oct.  T^m, 


in  the  abMiiee  of  uijr  legiiUtioo  b7  Con- 
grew  on  tht  mbject. 

IBa.  NotP  — I'^ir  other  cues,  no  CommarM, 
Dbo.  DK.  I  10.*] 

[Nofl.  SI  and  87.] 

Argued   March   0    and    7,    l&ll.     Decided 
April  3,   1911. 

IN  ERROR  to  tlie  Law  and  Equity  Court 
of  the  City  of  Richmond,  State  of  Vir- 
ginia, and  the  Supreme  Court  of  Appeals 
of  that  state,  to  review  a  judgment  of  the 
former  court,  imposing  a  penalty  upon  a 
telegraph  company  for  ito  negligent  fail- 
nre  to  tranemit  promptly  within  the  itate 
an  interstate  telegram.     Affirmed. 

The  facte  are  stated  in  the  opinion. 

Messri.  Francla  Raymond  Stark, 
Henry  D.  Estabrook,  Rush  Ta^art,  and 
George  H,  Fearons  for  plaintiff  in  error. 

Mr.  J.  Kent  Rawley  for  defendanU  in 

'  *Mr.  Jnatlee  Lnrlon  delivered  the  opin- 
ion of  the  court: 

Action  to  recover  statutory  penalty  for 
the  negligent  failure  to  promptly  transmit  a 
prepaid  meisage  accepted  at  the  Richmond 
office  of  the  telegraph  company,  addressed 
to  a  buaineaa  correspondent  at  Brockton, 
New  York.  The  declaration  averred  that 
the  negligence  occurred  In  the  office  at 
Riohmottd. 

There  was  issue  joined  and  a  jury.  Tlie 
defendant  demurred  to  the  evidence.  This 
was  overruled  because  the  court  was  of 
opinion  that  from  the  tacts  and  circum- 
fltanees  the  jury  might  find  that  the  negli- 
gence In  transmission  occurred  in  the  send- 
ing office  at  Richmond.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff. 

A  writ  of  error  waa  denied  by  the  su- 
preme court  of  appeals,  under  local  prac- 
tice, because  the  court  thought  "the  judg- 
ment was  plainly  right." 

The  plaintiff  in  error  has  sued  out  two 
writs  of  error:  one  to  the  law  and  equity 
court  of  the  city  of  Richmond,  the  trial 
court,  and  another  to  the  supreme  court  of 
appeals  of  Virginia.  Inasmuch  as  the  lat- 
ter court  denied  a  writ  of  error,  the  judg- 
ment of  the  law  and  equity  court  was  the 
highest  court  of  the  state  to  which  the  case 
could  be  carried,  end  a  writ  will  therefore 
lie    to    that    court   if    a    Federal    question 

t.  is   properly   saved. 

U      The  statute  which  it  is  claimed  operates 

*  as  ■  regulation  *of  interstate  commerce, 
and  under  which  the  action  was  brought,  is 
set   out  in  the  margin.f 


It  makes  It  the  duty  of  every  tal^raph 
company  doing  business  in  the  state  to 
receive  and  transmit  prepaid  messages 
"faithfully,  impartially,  with  substantial 
accuracy,  as  promptly  as  practicable."  But 
the  standard  of  duty  under  the  statute  Is 
precisely  that  imposed  at  common  law  upon 
such  a  common  carrier.  The  imposition 
of  a  penalty  tor  the  purpose  of  enforcing 
the  statute  was  plainly  within  the  legisla- 
tive power  of  the  state,  if  the  act  was 
otherwise  valid.  Ling  Su  Fan  v.  Unitod 
States,  218  U.  S.  306,  54  L.  ed.  1040,  30 
L.R.A.(N.S.)    1170,  31   Sup.  Ct.  Bep.  21. 

But  it  is  said  the  act  requires  that  mes- 
sages shall  be  transmitted  in  the  order  re- 
ceived, though  preference  may  be  given  to 
business   of   tlie   United   States,   the   state, 
and   the   public   preu,   and   that   this   is   a  n 
regulation  which  may  conflict  with  a  differ-  3 
ent    rule   prescribed    by   other    stetea.'aad* 
may    constitute    a    hindrance   and    Impedi- 
ment to  interstate  commerce. 

It  is  not  clear  that  such  result  may  fol- 
low if  the  act  be  regarded  as  applying  only 
te  despatehes  received  within  the  state, 
although  destined  to  persons  beyond  the 
state.  The  act,  unlike  the  Indiana  statute 
involved  In  the  Pendleton  Case,  122  U.  S. 
347,  30  L.  ed.  1187,  1  Inters.  Com.  Rep. 
306,  7  Sup.  Ct.  Rep.  1126,  neither  regulates 
delivery  in  nor  out  of  the  state,  and  pre- 
scribes no  preference  in  transmission.  The 
company  is  permitted  to  give  certain  pref- 
erences named,  but  is  not  required  to  do 

But  we  are  not  called  upon  to  consider 
whether  that  particular  requirement,  one 
separable  from  all  the  others,  is  valid  or 
not.  The  single  ground  of  action  stated  in 
the  plaintiff's  declaration  was  that  hia 
prepaid  message  had  not  been  transmitted 
"as  promptly  as  practicable,"  and  tliat  thia 
was  due  to  negligence  within  the  state. 

The  duty  of  transmitting  without  un- 
reasonable delay  was,  as  already  stated, 
the  clear  common-law  duty  of  the  company, 
— a  duty  to  which  the  statute  adds  only 
the  imposition  of  a  penalty  for  default. 
The  issue  of  fact  in  the  state  court  waa 
whether  the  delay,  however  caused,  occurred 
within  the  limita  of  the  state.  Stated  more 
definitely,  it  was  whether  the  fault  waa 
that  of  the  Richmond  office,  which  accepted 
the  message,  or  that  of  the  New  York  office, 
where  it  is  said  the  message  must  be  re- 
laid  over  another  wire  to  reach  either 
Brockton  or  Brooklyn  in  the  state  of  New 
York.  The  Indisputable  fact  was  that  a 
message  addressed  to  Brockton,  New  York, 


t"It  shall  be  the  duty  of  every  telegraph  nies  or  lines,  and  from  and  for  any  person, 
eompany  doing  business  in  this  state  to  I  upon  the  payment  of  the  usual  charges 
receive  and  transmit  despatches  from  and  therefor,  if  such  ps-yment  is 'demanded;  to 
for   other    telegraph    or    telephone    eompa-  |  transmit  the   same   faithfully,   impartially. 


■For  other  case*  see  u 
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WM  sent  to  Brooklyn,  New  York,     Bome- 
bod;  Bomewhare  made  &  blunder,  by  vhicb 
there  occurred  delay  in   the   proper   trans- 
miatioD  of  the  message.     Now,  if  that  mis- 
take waa  made  at  Bictimond,  the  negligence 
occurred  within  the  limitB  of  the  state.     If 
it  was  eoTrectlf  sent  to  the  relay  point, 
A  and  the  mistake  occurred  in  relaying,  the 
H  negligence  occurred  beyond  the  limita   of 
*  tbe  state,  and  the  failure  to'transmit  "as 
promptly    as    practicable"    did    not    occur 
within  the  state  limits. 

T'lis  lasne  of  fact  haa  been  found  againtt 
the  plaintiff  in  error.  Nine  houre  after  the 
message  waa  accepted,  the  plaintiff  re- 
ceived a  written  notice  In  these  words; 

The    Western    Union    Telegraph    Company, 
(Incorporated.) 
Richmond,  Va.  Sept.  E5,  1B07. 
U.  Crovo  t  Crenshaw: 

Your  despatch  dated  to-day  to  8.  P. 
Uorae  &  Sons,  Brooklyn,  New  York,  Is  on- 
delivered. 

Reason;  Unable  to  locate  party.  Qlve 
batter  addreas. 

A.  0.  Steventon, 
Per  &, 
Manager,  Richmond,  Va.,  ofBee. 

The  manageT  of  the  company's  office  at 
Richmond  testifled  that  the  notice  above 
set  out,  "sent  to  the  plaintiff  In  the  usual 
and  ordinary  course  of  bosinesa,  meant  that 
the  message  was  sent  from  ^chmond,  Vir- 
^ia,  to  Brooklyn,  New  York,  and  not  to 
Brockton,  New  York." 

The  only  question  for  decision  Is  wbeth- 
er  a  statute  of  the  state  of  Virginia  which 
ImpoMS  a  penalty  for  the  failure  to  trans. 
mit  a  despatch  received  at  an  ofSce  of  the 
company  In  tlie  state,  for  transmission  to 
a  person  in  another  state,  is  a  valid  exer- 
cise of  the  power  of  the  State,  the  delay 
oeeurring  in  the  state. 

That  companies  enga;;ed  in  the  telegraph 
buaineas,  whose  lines  extend  from  one  state 
to  another,  are  engaged  in  interstate  com- 
merce, and  that  messa^^s  passing  from  one 
state  to  another  constitute  such  commerce. 
la  indispulAble.  Such  companies  and  such 
messages  come,  therefore,  under  the  regu- 
lating power  of  Congreea.    It  follows,  then. 


that  if  this  sUtute  as  applied  in  the  ttata 
court  is  to  be  construed  as  a  regulation  of  ^ 
commerce  between  the  states,  it  ia  in   ei.  Jj 
cess  of  the   power   of   the   state.  *  Weetem  ■ 
U.  Teleg.  Co.  v.  Texas,   ]05  U.  S.  400,  29 
L.  «d.  1087;  Western  U.  Teleg.  Co.  v.  Pen- 
dleton,   122   U.   S.   347,   30  L.   ed.   1187,   1 
Inters.    Com.    Rep.    308,    7    Sup.    Ct.    Bep. 
]128;  Western  U,  Teleg.  Co.  v.  James,  ]83 
U.  8.  850,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep, 
034  J  Western  U.  Teleg.  Co.  v.  Commercial 
Mill.  Co.  218  U.  S-  40e,  418.  64  L.  ed.  1088, 
10B3,    —    L.R.A.(N.S.)     — ,    31    Sup.    Ct 
Rep.  69. 

Tn  the  Pendleton  Case,  a  statute  of  In- 
diana which  imposed  a  penalty  for  the  fail- 
ure to  deliver  by  messenger  a  despatch  sent 
by  the  sender  in  Indiana  to  a  person  ad* 
dressed  at  a  station  In  Iowa,  waa  held  an 
attempt  to  regulate  the  method  of  delivery 
outside  of  the  state,  and  therefore  an  In- 
terference with  and  regulation  of  interstate 


In  the  James  Case,  a  statute  of  Georgia 
which  imposed  a  penalty  for  tlie  failure  to 
diligently  deliver  to  the  person  addreased 
in  Georgia  an  interstate  messiige  was  up- 
held as  a  valid  exercise  of  state  power,  tn 
the  absence  of  legislation  upon  the  sub- 
ject by  Congress.  In  that  case  the  court, 
by  Mr.  Justice  Feckhara,  distinguished  the 
Pendleton  Case,  saying; 

"Hor  Is  the  statute  open  to  the  same  ob- 
jections that  were  regarded  as  faUl  in  tbe 
Pendleton  Case,  supra.  No  attempt  is  here 
made  to  enforce  the  provisions  of  the  state 
statute  beyond  the  limita  of  the  state,  and 
no  other  state  could,  by  legislative  enact- 
ment, affect  in  any  degree  the  duty  of  the 
company  In  relation  to  the  delivery  of  mea- 
sages  within  the  limits  of  the  state  of 
Georgia.  No  confusion,  therefore,  could  be 
expected  in  carrying  out  within  the  limits 
of  that  state  the  provisions  of  the  statuta. 
It  is  true  it  provides  a  penalty  for  a  viola- 
tion of  its  terms,  and  permits  a  recovery 
of  the  amount  thereof,  irrespective  of  the 
question  whether  any  actual  damages  have 
been  sustained  by  the  individual  who  brings 
the  suit;  but  that  is  only  a  matter  in  aid 
of  the  perfomance  of  the  general  duty  owed 
by  the  company.  It  Is  not  a  regulation  of 
commerce,  but  a  provision  which  only  la- 


the said  company.  For  svery  failure 
transmit  a  despatch  faithfully,  impartially. 
with  substantial  accuracy,  and  for  every 
failure  to  transmit  a  despatch  as  promptly 
as  practicable,  or  in  the  order  of  its  de- 
livery to  the  company,  the  company  shall 
forfeit  the  sum  of  $100  to  the  person  send- 
ing or  offering  to  send  such  despatch,  or  to 
the  person  to  whom  it  was  addressed:  Pro- 
vided, however,  that  not  more  than  one  re- 
81   a  C— 20. 


covery  shall  be  bad  on  one  despatch,  and  the 
recovery  by  one  party  entitled  thereto  shall 
be  a  bar  to  the  recovery  of  the  other  party. 
But  nothing  herein  shall  prevent  any  sucb 
company  rrom  giving  preference  to  de- 
spatches on  official  business  from  or  to  offleera 
of  the  United  States  or  the  state  of  Virgin- 
la,  or  from  making  arrangements  with  pro- 
frietnrs  or  publishers  of  newspapers  for 
he  transmission  to  them  for  publication 
of  intelligence  of  general  and  public  teter- 
eat  out  of  ita  regular  order." 
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eidentall;  kffecU  it  We  do  not  meui  to 
^  b«  understood  aa  boldlng  that  any  state 
Slaw  on  this  nibject  would  be  vklid,  aren 
■  In  th«*abMnce  of  congreuional  legiBlation, 
If  the  penalty  provided  were  to  grouly  ei- 
Muive  that  the  neceuary  operation  of  lucli 
legiilation  would  be  to  impede  IntAratata 
eommerce.  Our  decision  in  thU  cue  would 
form  no  precedent  for  liolding  Tklld  incb 
legiilation.  It  might  then  be  urged  that 
kgiilstion  ot  that  cbaracter  wae  not  In  aid 
af  eommerce,  but  woa  of  a  nature  well  cal- 
culated to  harraH  and  to  impede  it  While 
the  penalty  in  the  present  statute  ia  quite 
ample  for  a  mere  neglect  to  deliver  In  aome 
eases,  we  cannot  say  that  it  ie  so  nnreason- 
able  as  to  be  outside  of  and  beyond  the 
Jnriadiction  of  the  stato  to  enact. 

"While  it  iB  viUIly  ImporUnt  that  eom- 
merce between  the  statoi  should  be  unem- 
barrassed by  vexatious  state  regulations  re- 
garding it,  yet,  on  the  other  band,  there 
are  many  occasions  where  the  police  power 
of  the  state  can  be  properly  exercised  to 
Insure  a  faithful  and  prompt  performance 
of  duty,  within  the  limits  ot  the  state, 
upon  the  part  ot  those  who  are  engaged 
in  Interstate  commerce.  We  think  the  stat- 
ute In  question  Is  ons  of  that  class,  and  in 
the  absence  ot  any  legislation  by  Congress, 
the  stetute  Is  a  valid  exercise  of  the  power 
of  the  state  over  the  subject." 

In  Western  U.  Teleg.  Co.  t.  Commercial 
Mill.  Co.  supra,  a  sUtute  of  Michigan  which 
prohibited  contractual  limltetion  of  the 
common-law  liability  due  to  tbe  negligence 
of  tbe  company  In  transmission  or  de- 
livery was  upheld  as  applied  to  a  message 
received  at  the  company's  office  in  Michi- 
gan tor  transmission  to  a  person  in  an- 
other stete.  Distinguishing  the  Pendleton 
Case,  Mr.  Justice  McKenna,  for  this  court, 
said: 

"But  there  is  a  manifest  difference  be- 
tween tlie  statute  of  Indiana  and  the  stat- 
ute of  Michigan,  and  ot  their  purposes  and 
elTectB.  The  former  Imposed  affirmative 
(,  duties  and  regulated  the  performance  of 
|j  the  business  of  the  telegraph  company.  It 
•  besides  ignored  the  requiremente  or 'regu- 
lations of  another  state,  made  ite  laws  para- 
mount to  the  laws  of  another  state,  gave 
an  action  for  damages  against  tbe  permis- 
sion of  such  laws  for  acts  done  within  their 
Jurisdiction.  Such  a  statute  was  plainly 
a  regulation  of  interstate  commerce,  and 
exhibited  In  a  conspicuous  degree  the  evlla 
of  such  interference  by  a  state,  and  the 
necessity  ot  one  uniform  plan  of  regulation. 
Tbe  statute  of  Michigan  has  no  such  ob- 
jectionable qualities.  It  imposes  no  addi- 
tional duty.  It  gives  sanction  only  to  an 
inherent  duty.  It  declares  that  in  the  per- 
formance ot  a  service  public  in  ite  nature. 


that  it  Is  a  policy  of  tbe  state  that  there 
shall  be  no  contract  against  negligence, 
Tbe  prohibition  ot  the  statute,  therefore,  en- 
tails  no  burden.  It  permlte  no  release 
from  that  duty  In  the  public  service  which 
men  in  their  intercourse  must  observe, — 
the  duty  of  observing  tbe  degree  of  care 
and  vigilance  which  the  circumstences  just- 
ly demand,  to  avoid  injury  to  another." 

The  requirement  of  tbe  Virginia  statute 
as  here  applied  Is  a  valid  exercise  of  the 
power  ot  tbe  stete,  in  tbe  absence  of  legis- 
lation by  Congress.  It  ie  neither  a  regu- 
lation ot,  nor  a  hindrance  to,  interstate 
commerce,  but  ie  in  aid  of  that  commerce. 

Tbe  case  ie  clearly  governed  by  Western 
U.  Teleg.  Co.  v.  James  and  Western  D, 
Teleg.  Co.  v.  Commercial  MilL  Co,  both 
above  cited. 

Judgment  atDrmed. 

mo  V.  8.  U».) 
HILLS  A  COMFANT,  Umlted, 

JOSEPH  HOOTER  «t  aL 

CopTuaHTs  n  Tl*>— SncciasivB  SinT»— 

CoPTUOBT  InrUHOEinErr. 

1.  Tbe  institution  by  the  owner  of  a  copy- 
right in  certain  engravings  of  an  action 
of  replevin  not  prosecuted  to  juibment,  to 
enforce  the  forfeiture  of  tbe  infringing 
copies,  prescribed  by  U.  S.  Rev,  Stet  {  4965, 
"    "    Comp.  Btet.  IBOI,  p.  3414,  preclude* 


the  penalty  provided  for  by  that  section, 
measured  by  the  number  of  copies  found 
in  the  infringer's  possession,  even  where 
tbe  state  practice  affords  no  form  of  ac- 
tion in  which  the  double  remedy  may  be 
enforced,  since,  under  the  broad  powers  con- 
ferred by  S  716  (U.  S.  Comp.  Stet  1901, 
fi.  580),  the  Federal  court  may  eo  frame 
te  process  and  write  as  to  give  full  relief 
in  one  action. 
[Bd.   Nate.~-Far  other  oaaea.   sse   CopTrlahts. 


2,  The  conformity  "as  near  as  may  be" 
to  the  stete  practice,  enjoined  upon  the 
Federal  courte  by  U.  S.  Rev.  Stet.  g  914, 
U.  S.  Comp.  Stet  IBOl,  p.  eS4,  does  not 
prevent  a  Federal  court,  under  tbe  broad 
powers  conferred  by  S  716  (U.  S.  Comp. 
Stet    1901,    p.    680),    from    framing    its 

firocees  and  write  so  as  te  give  the  full  re- 
let in  one  action  by  way  of  the  forfeiture 
and  penaltiea  prescribed  by  S  4966  in  case 
of  the  infringement  of  a  copyright  In  en- 
gravings, although  the  state  practice  may 
afford  no  form  of  action  in  which  this 
double  remedy  may  be  enforced. 

FEd.  Uoit.—Fot  other  casra.  s««  Conrts.  Deo. 
Din.  g  33S.* 

For  other  deflcltloaa.  see  Words  and  Pbrasse. 
vol.  1.  p.  E2E.1 

[No.  101.1 
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AjStwd  Hueh  15  utd  U,  Ull.     Dedded 
April  a,  1911. 

■\N  A  CERTIFICATE  frcuB  the  United 

'  Stfttci  aronlt  Court  ol  Appeals  for 
tlie  Third  Qrenit,  proMutlng  qucBtioDi  u 
to  whether  the  oroner  of  a  eopTrtght  for 
engriTliig*  i>  ratrioted  to  t  aingle  Bvlt  to 
•nforee  the  forteiture  and  penaltiei  pre- 
•eribed  bj  law  In  o«m  of  infringemeot. 
Answered  in  the  sfflmistiTe. 

The  facts  an  stated  in  the  opinion. 

Mesara.  Hector  T.  l^enton  and  Benno 
Ii0ew7  for  Hills  ft  Compsny. 

Ur.  Wllllun  A.  0«nr  for  Hoover  «t  aL 

Ur.  Jnttioe  Db7  dellTered  the  opinion  of 
e  the  court: 

J{  Thla  ease  eomca  here  upon  eertlfleste 
■  from  the  eIreult*coart  of  appeals  for  the 
third  drealt.  Hills  A  Cotnpanj,  Limited, 
%  eorporatlon  of  Great  Britain,  brought  an 
aetion  of  aaamnpait  for  its  own  use  and 
that  of  the  United  States  against  Joseph 
■sd  Henr;  Ik  Hoorer,  citizens  of  Pennsyl- 
Tanla,  partners  as  Joseph  Hoover  &  Son, 
to  reeorer  under  |  4B6B  of  the  Revised 
Statutes  of  the  United  Statea  (U.  8.  Comp. 
Stat.  1901,  p.  3414)  for  a  forfeiture  of 
Bonej  to  the  amount  of  (4,763,  alleged  to 
bo  due  the  plaintiff  as  the  owner  of  the 
eopTright  of  certain  angrsTings,  4,TS3  of 
which  were  fonnd  in  the  defendant's  posses- 
ion, which,  at  the  etatutorj  sum  of  fl 
Mch,  make  up  the  amount  sued  for. 

In  the  clrontt  court  a  verdict  for  that 
■mount  was  rendered  for  the  plaintiff,  sul>- 
Jaot  to  the  reserved  question  whether  there 
waa  any  avidenoe  to  go  to  the  Jnr^  in  sup- 
port of  the  plaintiff's  claim.  Upon  this 
question  the  circuit  court  subsequentljr  en- 
tered Judgment  fn  favor  of  the  defendants, 
and  the  plaintiff  took  the  case  to  the  circuit 
MUrt  of  appeals. 

The  certificate  states  the  following  facts: 
'^le   plaintiff  owned  copyrights   of   cer- 
tain    engravings     which     the     defendants 
wrongfnllj   reproduced,   sold   some   of   the 
reproduced    copies,   and   on    December    10, 

1902,  still  had  a  number  thereof  remaining 
tn  their  possession  when  the  plaintiff*! 
agent  went  to  the  defendants'  printing  ea- 
tabllshment  with  a  deputy  marshal  who 
waa  serving  a  writ  of  replevin  the  plain- 
tUT  had  had  issued  in  the  circuit  court 
against  the  defendants  for  Infringing  copien. 
The  agent  there  fonnd  In  the  posaeision  of 
the  defendants  forty-seven  hundred  and 
sixty-three  infringing  copies.  These  the 
deputy  marshall  then  and  there  took  and 
delivered  to  the  plaintiff's  agent,  who  still 
retains   them.      Subsequently,   on   June   18, 

1903,  the  plaintiff  brought  the  present  ac- 
tion of  assumpsit  against  the  defendant  In- 


fringera  to  recover  ttia  «1  forfeit  to  tkan 
plaintiff  or  eaeh  of  the  forty-seven  htui- « 
dred  and  alsty-three* infringing  eheeta  of* 
the  eopyrlghted  engravings  which,  on  De- 
cember 10,  1002,  Its  agent  had  found  in 
and  taken  from  the  defendant*'  passesaion. 
To  this  aetion  the  defendants  appeared  and 
pleaded  nonassumpeit,  and  In  it  a  verdiot 
was  had  for  the  plaintiff,  as  above  noted. 
The  aetion  of  replevin  was  no  further  pro- 
ceeded In." 

The  questions  propounded  by  the  circuit 
eourt  of  appeals  under  the  act  of  March 
3,  1801  [26  Stat,  at  L.  626,  chap.  S17.  U. 
a  Comp.  Stat.  laOl,  p.  488),  are  as  followsi 

"1.  In  a  circuit  eourt  of  the  United 
States  vrithin  the  state  of  Pennsylvania  la 
the  owner  of  «  copyright  for  engravings 
reatrleted  to  a  single  action  to  find  and 
seize  the  copies  alleged  to  infringe  and 
likewise  to  recover  the  mon^  penalty  there- 
fort 

"2.  In  a  circuit  eourt  of  the  United 
Statea  within  the  stata  of  Pennsylvania 
does  the  Inatltutlon  by  the  owner  of  a 
eopyright  for  engravings  of  an  action  of 
replevin  for  recovery  of  the  copies  al* 
leged  to  Infringe,  not  prosecuted  to  jndg>> 
ment,  preclude  such  copyright  owner  from 
subsequently  bringing  and  maintaining  an 
action  of  assumpsit  to  recover  the  pecuniary 
penalty  for  the  copies  found  and  seized  un- 
der the  writ  of  replevin  f* 

As  a  question  of  this  eharactar  must  b« 
onawered  in  reference  to  the  aetnsl  eaae 
(Columbus  Watch  Co.  v.  Robblna,  14S  U. 
6.  266,  37  L.  ed.  44B,  13  Sup.  Ct.  Rep. 
S94),  the  second  question  must  he  answered 
in  view  of  the  facta  stated,  having  in  mind 
that  the  copies  had  been  seized  In  the  re- 
plevin suit  and  delivered  to  the  plaintiff's 

An   answer   to  theae  queationa   requires 
the  construction  of  |  406S  of  the  Revised 
Statutes  of  the  United  States.    That  see- 
tion    declares    that    any    person    offending 
against  ita  provisions  "shall  forfeit  to  the 
proprietor  all  the  plates  on  which  the  same 
■halt    be    eopied    and    every    sheet   thereat, 
either  copied  or  printed,  and  shall  further 
forfeit  one  dollar   for  every  sheet  of  the 
same  found  in  his  possession,  either  print- 
ing,  printed,   copied,   published.   Imported,  g, 
or  exposed  for  aale,    .    .    .    one  half  there-  JJ 
of  to  the'proprletar  and  the  other  halt  to  * 
the  use  of  the  United  States." 

This  section  has  been,  in  varying  forma, 
a  part  of  the  eopyright  law  of  the  United 
States  for  many  years  prior  to  the  enact- 
ment, since  this  suit,  of  the  present  law  of 
July,  1SO0,  which  has  superseded  former 
statutes  upon  the  subject  of  copyright.  It 
has  been  the  anbjeet  of  frequent  and  not 
alwaya  harmonious  construction  in  the  Fed- 
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•Tkl  courtf.  8m  BoIIm  t.  Outing  Co.  175 
U.  8.  202,  267,  44  L.  ed.  1S6,  168,  20  Sup. 
CL  Rep.  M. 

It  wM  befoFB  thia  court  in  tha  caM  of 
Thornton  t.  Sclireib«r,  124  U.  8.  612,  31 
L.  ed.  677,  9  Sup.  Ct  Rep.  SIB.  In  that 
ease  an  action  waa  brought  by  Gchreiber 
against  Thornton  to  recoTer  the  penaltiea 
for  the  unlawful  reproduction  of  a  certain 
copyrighted  photograph.  The  infringing 
copies  were  found  in  the  store  of  BharplcM 
ft  Sona  in  Philadelphia,  where  they  were 
being  uaed  as  labeli  on  pareela  of  goods, 
Thornton  was  a  manager  in  the  employ  of 
Bbarpleaa  A  Sona,  and  had  ordered  1,600 
of  th«  pbot^Tapba,  which  were  delivered 
to  the  flmi,  who  paid  for  them.  It  was 
held  that  Thornton  wag  not  liable,  ai  he 
had  not  the  poaseaslon  of  the  infringing 
prints  within  the  meaning  of  the  act,  and 
that  the  proper  parties  defendant,  again  at 
whom  an  action  of  replevin  might  have 
been  sustained,  was  the  ttm  of  Sharpness  ft 
Bona,  and  not  their  agent.  All  that  was 
necesaary  for  the  decision  of  the  case  was 
the  holding  that  the  prints  were  not  found 
in  the  possession  of  Thornton  within  the 
meaning  of  the  act.  In  the  course  of  the 
Opinion  Hr.  Justice  Miller  said: 

"Connael  for  defendants  in  error,  Sehre) 
ber  ft  Sods,  insist  that  the  words  'found  in 
liU  possession'  are  to  be  construed  as  re- 
ferring to  the  finding  of  the  jury;  that  the 
«ipreasion  means  simply  that  where  the 
sheets  are  ascertained  by  the  finding  of  the 
jury  to  have  been  at  any  time  in  the  pos- 
session of  the  person  who  committed  the 
wrongful  act,  tuob  person  shall  forfeit  $1 
C9  for  each  sheet  so  ascertained  to  have  been 
P  in  his  possession.  We,*however,  think  that 
the  word  'found'  means  that  there  must  be 
t.  time^  before  the  cause  of  action  accrues 
Kt  which  they  are  found  in  the  possession 
of  the  defendant." 

The  question  whether  more  than  one  suit 
could  be  maintained  under  S  4B66,  or  wheth- 
•T  it  was  necessary  to  find  the  infringing 
ibeeta  by  means  of  some  action  or  process 
before  beginning  an  action  for  the  penalty, 
was  not  before  the  court  in  that  case,  and 
was  in  no  way  decided.  The  expression  of 
Mr.  Justice  Miller,  that  the  word  "found" 
meant  that  there  must  be  a  time  before  the 
cause  of  action  aecmes  at  which  the  in- 
fringing matter  it  found  in  the  possesalon 
of  the  defendant,  baa  been  differently  inter* 
preted  in  the  courts  of  tbe  United  States. 
In  Fallc  V.  Curtis  Pnb.  Co.  46  C.  C.  A. 
SOI,  107  Fed.  126,  Thornton  t.  Schreiber 
was  Interpreted  to  mean  that  before  the 
action  for  the  penalty  would  lie  there  must 
be  a  flnding  of  articles  in  the  possession  of 
the  defendant  by  means  of  a  proceeding 
Instituted  for  the  express  purpose  of  seiz- 


ure, and  that  consequently  an  action  of 
assumpsit,  brought  prior  to  tbe  seizure, 
as  an  independent  proceeding,  was  prema- 
ture, and  could  not  be  maintained. 

In  Bolles  v.  Outing  Co.  46  L.H.A.  712, 
23  C.  C.  A.  694,  45  U.  8.  App.  449,  77  Fed. 
Q6G,  the  case  of  Thornton  v.  Schreiber  was 
held  to  mean  only  that  the  infringing  arti- 
cles must  be  found  in  the  possession  of  the 
defendant  before  the  penalty  could  be  im- 
posed, and  that  the  section  contemplated 
a  single  auit  to  enforce  bath  remedies, — 
tha  money  recovery  and  the  forfeiture  of 
the  offending  sheets,  etc.  That  case  was  a 
suit  by  Bolles  against  tlie  Outing  Com- 
pany, seeking  to  recover  not  only  the  pen- 
alty for  one  copy  of  Outing  which  was 
found  in  the  defendant's  possession,  but 
also  for  all  tbe  copies  which  had  been 
within  the  defendant's  possession  within 
any  time  two  years  previous  to  the  oom- 
mencement  of  the  suit.  The  circuit  court 
limited  the  recovery  to  fl  aa  penalty  for 
the  copy  purchased  by  an  agent  of  the « 
plaintiff  from  the  company,  and  the  court  jj 
'refused  to  permit  recovery  for  the  copiea  * 
printed  and  delivered  to  the  Outing  Com- 
pany within  two  years  of  the  commence- 
ment of  the  suit,  but  not  found  in  the  de- 
fendant's possesaion.  The  case  came  here, 
and  the  judgment  of  the  circuit  eonrt  of  ap- 
peals was  affirmed.  Bolles  v.  Outing  Co. 
176  U.  S.  supra.  In  that  case  this  court 
approved  the  judgment  of  the  circuit  court 
of  appeals  of  the  second  circuit,  and  quoted 
with  approval  the  following  language  from 
that  oourt:  "The  remedy  by  condemnation 
and  forfeiture  is  only  appropriate  in  a 
case  where  tha  property  can  be  seised  upon 
process,  and  where,  as  here,  the  forfeiture 
declared  is  against  property  of  the  'of- 
fender,' It  is  only  appropriate  when  It  can 
be  seised  in  his  hands."  In  the  same  case 
Mr.  Justice  Brown,  speaking  for  this  court, 

"No  remedy  is  provided  by  the  act,  al- 
though by  9  4970  a  bill  in  equity  will  lie 
for  an  Injunction,  but  tbe  provision  for  » 
forfeiture  of  the  plates  and  of  the  copies 
seems  to  confemplato  an  action  in  the  na- 
ture of  replevin  for  their  seizure,  and,  in 
addition  to  tha  conflBeation  of  the  copies, 
for  a  recovery  of  fl  for  every  copy  so  seised 
or  found  in  the  possession  of  the  defend- 
ant." 

With  a  difference  of  opinion,  as  we  have 
stated,  in  two  eircult  eourta  of  appeal  as 
to  the  proper  construction  of  the  act,  there 
came  before  this  eonrt  two  cases,  American 
Tobacco  Co.  V.  Werckmaister,  207  U.  8.  284, 
52  L.  ed.  208,  28  8up.  Ct.  Rep.  72,  12  A. 
ft  E.  Ann.  Caa.  6SS,  and  Werekmeister  t, 
American  Tobacco  Co.  207  U.  S.  37B,  fiS 
L.  ed.  254,  2S  Sup.  CL  Rep.  124.    In  tb> 
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tTMi  of  tb*  e«Mi  Werekine  liter,  tha  o' 
of  A  copyright  p^tnting,  rMOverad  in  an 
action  in  the  nature  of  replevin  1,100 
sheet!  containing  a  copy  of  the  eopfrlgbtod 
picture  belonging  to  him.  In  the  leeond 
case  the  action  was  bronght  to  reoover  tlO 
each  as  penalty  for  the  abeeta  seiied  in  the 
former  luit.  In  that  oaae  the  qoeetion  was 
distinctly  made  whether,  under  g  4&6S  of  the 
K  Revlaed  Statutes,  two  actions  could 
M  brought,  one  for  the  seiEure  of  the  sheets 
*  forfeited  under  the  set,*  and  another 
the  penalty  of  91  for  every  sheet  found  En 
the  defendant's  passeuton.  Upon  consid- 
eration, this  court  held  that  the  statute 
contemplated  but  a  single  action,  In  which 
tha  offender  should  be  brought  into  court, 
the  plates  and  sheets  seized  and  adjudi- 
cated to  the  owner  of  the  copyright,  and 
the  peaalfy  provided  for  by  the  statute  re- 
coTcred.  It  was  held  that  only  a  single 
action  was  within  the  scope  of  the  statute, 
and  that  to  construe  It  so  as  to  require  two 
actions   would   be  to   extend   it  beyond   ita 

The  second  Wetekmeister  Case  wss 
elded  while  the  ease  now  before  us 
pending  in  the  circuit  court  of  appeals,  snd 
shortly  before  argument  in  that  court.  The 
eireuit  court  of  appeals  thereupon  certified 
to  this  court  the  two  questions,  as  herein- 
before atated.  In  the  Werclcmeiiter  Case 
the  matter  waa  fully  considered,  and  we 
find  no  occasion  to  depart  from  the  con- 
struction which  waa  giTen  the  statute  in 
that  eaae. 

It  is  to  be  noted  that  both  questions  pro 
pounded  by  tlie  circuit  court  of  appeali 
relate  to  actions  in  tlie  circnit  courts  of 
the  United  States  within  the  state  of  Penn- 
sylvania, and  it  Is  insisted  by  the  counsel 
for  Hills  k  Company  that  in  the  state  of 
FennaylTanlB  there  is  no  form  of  action  in 
which  the  double  remedy  can  be  enforced, 
and  that  the  effect  of  the  decision  in  the 
Werekmeister  Case  should  be  limited  to 
tboie  states  wherein  the  practice  permits 
the  remedies  given  to  tlie  copyright  pro- 
prietor to  be  enforced  in  one  action.  This 
argument  proceeds  npon  tlie  theory  that 
the  state  practice  can  alone  be  resorted  to 
for  remedies  in  the  Federal  courts  under 
the  copyright  law  of  the  United  States. 

Section    914,    Revised    Statutes     (U.    S. 

Camp.  Stat.  ISOl,  p.  084),  provides:     "The 

practice,  pleadings,  and  forms  and  modes  of 

proceeding  In  eivil  causes,  other  than  equity 

and   admiralty   causes,   in   the   circuit   and 

0  district  courts,   shall   conform,  as   near   as 

J*  may  be,  to  the  practice,  pleadings,  and  forms 

■  and   modes*of   proceeding   existing   at   the 

tine  In  like  causes  in  the  courts  of  record 

of  the  state  within  which  such  circuit  or 


district  eoDrta  are  held,  any  nle  of  any 
court  to  the  contrary  notwithstanding." 

This  section  Is  intended  to  secure  on  the 
law  aide  of  the  Federal  courta  the  practice 
which  prevails  in  like  causes  In  courts  of 
the  states.  Its  requirement  Is  that  such 
proceeding  shall  conform  "as  near  as  may 
be"  to  that  prevailing  in  the  state  courta 
"in  like  eases."  This  section  was  not  in- 
tended to  require  the  adoption  of  the  atate 
practice  where  it  would  he  Inconsistent  with 
the  terms  or  defeat  the  purposes  of  the 
l^slation  of  Congress.  Luzton  v.  North 
Biver  Bridge  Co.  147  U.  8.  337,  338,  87 
L.  ed.  194,  IDS,  13  Sup.  Ct.  Rep.  35^-,  Chap- 
pell  V.  United  SUtes,  ISO  U.  S.  496,  612, 
40  L.  ed.  SIO,  S14,  IS  Sup.  Ct.  Rep.  307. 

In  fact,  the  language  of  the  statute  \s 
itself  an  indication  that  tbe  state  practle* 
cannot  be  at  all  time*  and  under  all  cir- 
cumstances complied  with.  It  is  enough 
if  the  Federal  courts,  in  adjudicating  the 
rights  of  parties,  comply  with  tbe  state 
practice  "as  near  aa  may  be."  State  stat- 
utes which  defeat  or  encumber  the  admin- 
ietration  of  the  law  under  Federal  statutes 
are  not  required  to  be  followed  in  the  Fed- 
eral oourts.  Mexican  C.  E.  Co.  v.  Pinkney, 
140  U.  S.  207,  37  L.  ed.  704,  13  Sup.  Ct 
Rep.  SGO. 

It  follows  that  where  the  state  statute, 
or  practice,  is  not  adequate  to  afford  tbe 
relief  which  Congress  has  provided  in  a 
given  statute,  resort  must  be  hod  to  tht 
power  of  the  Federal  court  to  adapt  ita 
practice  and  issue  Its  writs  and  admin- 
ister ita  remedies  so  aa  to  enforee  the  Fed- 

We  think  this  power  is  not  wanting  in 
the  present  case.  Section  710,  Eev.  Stat 
(U.  S.  Comp.  SUt  ISOl,  p.  S80),  confera 
broad  powers  upon  the  courts  of  the  United 
States.     That  section  provides: 

"The  Supreme  Court  and  the  circuit  and 
district   courts   shall   have   power   to   issue 
writs  of  scire  facias.     They  shall  also  have 
power  to  issue   all  writs  not  speelScally ,, 
provided  tor  by  statute  which  may  be  neces-  m 
sary*for  the   exercise  of  their  respective* 
jurisdictions,  and   agreeable  to  the  usages 
and  principles  of  law." 

:  an  early  dsy  it  waa  bald  that  under 
this  section  tbe  eonrts  of  tlie  United  States 
are  not  restricted  to  the  kind  of  processes 
need  in  the  state  courts,  or  bound  to  con- 
form tbemselvea  thereto  In  all  respects,  but 
have  the  authority  to  altar  the  process  in 
such  manner  as  may  he  deemed  expedient, 
and  to  so  adapt  It  that  its  effect  and  opera- 
tion may  be  effectual.  Bank  of  United 
States  V.  Habtead,  10  Wheat.  SI,  0  L.  ed. 
£04. 

There  Is  no  difficulty  in  issuing  a  writ 
In  the  nature  of  a  writ  of  replevin  In  an 
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kctlon  raeh  m  Ii  antluTlEed  hj  g  4900,  re- 
quiring the  tnarshal  to  seise  tlie  alleged 
forfeited  plate*  and  copies,  and  asking  in 
tbe  same  suit  to  recover  tlie  penalty  for 
tboM  found  in  tlie  defendnnt'a  poaMBBion. 
The  alleged  infringing  matter  will  be 
brought  iDto  court  to  abide  ita  order  and 
judgment,  and  at  tlia  aame  time,  in  tbc 
■ame  action,  a  recovery  may  b«  had  lor  the 
pensl^  awarded. 

Tfala  waa  tl)e  view  ot  ttia  statute  *ug- 
geated  In  Bollet  v.  Outing  Co.  supra.  It 
waa  alao  asserted  tn  American  Tobacco  Co. 
T.  Werokmeister,  supra,  alTirmcd  in  this 
eourt  In  Werclcme later  t.  Americin  To- 
faaeeo  Co.  supra. 

It  ia  true  that  In  the  first  Werclimeiater 
Case  the  plaintiff  recovered  a  judgment 
for  the  forfeiture  ot  tbe  infringing  sheets, 
but  the  question  made  and  decided  in  the 
second  caae  involved  the  construction  of 
the  statute  upon  tbe  question  whether  one 
or  two  actions  was  authorized;  and  it  waa 
beld  that  the  itatute  provided  for  one  ac- 
tion, tn  which  all  tbe  relief  authorifed  by 
the  itatute  could  be  olitained. 

The   copyright   statu  tea    ot   the    United 

Statea  afford  all  tlie  relief  to  which  a  party 

is  entitled,  and  no  action  outside  of  those 

provided  therein  will  lie.    Globe  Newspaper 

Co.  V.  Walker,  210  U.  8.  368,  82  L.  ed.  lOM, 

oi  2B  Sup.  Ct  Hep.  720.     It  therefore  follows 

S  that  Hilta  &  Company,  having  brought  an 

*  action   for   the'reeovery   of   the   Infringing 

matter,  and  having  conducted  it  so  far  as 

to  have  the  goods  seiied   and  turned  over 

to  them,  can   have  no  other  remedy  under 

the    statute   which   proTidea   for    all   relief 

In  a  single  action. 

It  is  staled  in  the  certificate  that  the  re- 
plevin auit  originally  begun  Is  still  pend- 
ing. Such  being  the  fact,  we  do  not  wish 
to  intimate,  by  anything  herein  decided, 
that  tbe  authority  to  amend  plsadinga  and 
process  In  the  Federal  courts  may  not 
justify  an  amendment  In  that  case  ■□  as 
to  emhrace  the  entire  relief  which  eould 
have  been  obtained  in  a  single  action  under 
g  4005  of  tbe  Bevised  SUtutes  of  the  United 
States,  as  we  have  stated.  That  question 
will  arise  it  an  application  shall  be  made 
to  the  circuit  court  of  the  United  States 
tn  that  view. 

Holding  that  the  remedy  under  the  copy- 
right atatuta  embracea  but  on*  action,  as 
was  held  in  the  Werakmeister  CaM,  and 
that  the  local  statutes  of  tbe  state  as  to 
replevin  or  other  remedies  will  not  prevent 
the  Federal  courts  from  framing  its  process 
am)  writs  so  aa  to  give  full  relief  in  one 
action,  we  answer  both  of  the  questions  cer- 
tilii'il  in  the  affirmative. 

It  is  BO  ordered. 


JOHN  J.  O'BRIEN,  Individually  and  as  ft 
Member  of  the  Firm  of  Perkins  4 
O'Brien;  and  Stephen  Farrelly  as  Ancil- 
lary Receiver  of  the  City  Trust,  Safe  De- 
posit, A  Surety  Company  of  Philadel- 
phia. 

UNrrsD  Statbb  ({  75*)  — DAifAoia  — Coh- 

THACT     FOB     PDB1.I0     WOBE  —  EXCESS     OT 

Cost  or  Comflbtion. 
Tlie  excess  coat  of  completing  a  publle 
work,  recoverable  by  the  United  States  un- 
der the  contract  in  case  ot  the  failure  of  tha 
con  tractor  to  "complete  this  contract  aa 
specified  and  agreed  upon,"  cannot  be  re- 
covered where  there  was  time  enough  left 
to  complete  the  work  within  the  limit  set 
by  the  contract  when  the  government  engi- 
neer gave  the  written  notice  of  annulment 
for  failure  to  prosecute  the  work  "faith- 
fully and  diligently,"  provided  for  by  an- 
other clause  in  tbe  contract,  under  which 
waa  incurred  only  a  forfeiture  of  reserved 
percentages  and  money  due. 

[Ed.  Note.— For  atlur  eajss,  see  United  Stales. 
Dec.  Dls.  1  TE.*] 

[No.   108.] 


IN  ERROR  to  tbe  United  Statea  Circuit 
Court  of  Appeals  for  tha  Second  Cir- 
cuit to  review  a  judgment  which,  on  a  seo- 
ond  writ  of  error,  affirmed  a  judgment  ot 
the  Circuit  Court  for  the  Southern  District 
ol  New  York,  dismissing  the  complaint  in 
an  action  by  the  government  to  recover 
from  the  contractors  for  a  public  work  tha 
excess  cost  ot  completion  after  annulling  tha 
contract.     Affirmed. 

See  same  case  below,  SO  C.  C.  A.  094,  163 
Fed.  10Z2. 

The  facta  are  stated  in  the  opinion. 

Solicitor  General  lielimann  and  Aaalst- 
ant  Attorney  General  Denison  for  plaintiff 

Messrs.  Frederlo  J.  Swift,  George  A. 
King,  and  William  R.  Conklin  for  defend- 

(t 

*Mr.  Justice  Holmes  delivered  tbe  opin-  * 
Ion  of  the  court: 

This  is  a  suit  brought  by  the  United 
States  to  recover  the  extra  expense  Incurred 
to  complete  some  dredging  in  Rhode  Island, 
by  reason  of  the  failure  of  the  defendants 
Perkins   and   O'Brien   diligently   and   faith- 
fully to  prosecute  the  work.    The  complaint 
was  dismissed  by  the  circuit  court  in  accord- 
ance with  the  decision  ot  the  circuit  courts 
of  appeals  upon  a  previous  trial  (S9  C.  CS 
A.  639,  169   Fed.  eTl)i*and  the  judgment* 
was  affirmed  by  the  circuit  court  of  appeals 

(S9  C.  C.  A.  S84,  103  Fed.  1022). 
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Parkini  aoA  (VBrien  mida  a  eontnet 
wtth  tbe  United  BUtM  to  do  the  diedging 
required  in  improving  Providence  river  ftnd 
HuTBgBiiwtt  bay  between  certain  point*, 
to  begju  work  on  or  befor*  March  1,  1899, 
and  to  eompiete  It  on  or  before  Julj  1,  ID02. 
One  term  of  the  contract  wb>  that  if  they 
■bould  f&il  to  b^a  on  time,  or  Bbould,  "in 
the  judgment  of  the  engineer  In  charge, 
foil  to  proMCute  fkithlully  and  diligently 
the  work  in  eooordanee  with  tbe  ipeciflca- 
tioni  and  requirement*  of  tbe  contract,  then, 
In  either  eaie,  the  party  of  the  flnt  part, 
or  hie  eucceaaor  legally  appointed,  ahall 
have  power,  with  the  (auction  of  the  chief 
of  engineera,  to  annul  thia  contract  by  giv- 
ing notice  in  writing  to  that  affect,  .  .  . 
and,  upon  tbe  giving  of  auch  notice,  all 
money  or  raaerved  percentage  due  or  to  be- 
eome  due  to  the  party  or  parties  of  the  sec- 
ond part  by  reason  of  tbii  contract  ahall  be 
*nd  become  forfeited  to  tbe  United  Btstea; 
imd  the  party  of  the  Urat  part  shall  be 
thereupon  authorixed,  if  an  immediate  per- 
formanoa  of  the  work  or  delivery  of  tbe  ma- 
ieriala  be,  in  hia  opinion,  required  by  the 
public  exigency,  to  prooeed  to  provide  for 
tbe  aoma  by  open  purehaae  or  eontraet,  as 
prescribed  in  |  370S  of  tbe  Revised  SUt- 
ntea  of  tbe  United  Statea  {U.  8.  Camp. 
Stat  1901,  p.  2484);"  with  a  proviao  that 
if  tlie  eontraetora  ahonid  be  prevented  by 
violence  of  the  elements  from  beginning  or 
completing  the  work  oa  agreed,  such  addi- 
tional time  might  be  allowed  them  aa.  In 
the  Judgment  of  tbe  party  of  the  irat 
part,  ahould  be  Just. 

Toward  tbe  end  of  the  contract,  four  par- 
agrapha  further  on  than  the  last,  was  tlie 
further  agreement  i  "In  ease  of  failure  on 
tbe  part  of  the  party  of  the  aecond  part  to 
eompiete  this  eontraet  as  specified  and 
agreed  upon,  that  all  sums  due  and  percent- 
«  age  retained  ihall  thereby  be  forfeited  to 
Stbe  United  SUUi;  and  that  the  said  Uni- 
*  tec'Statea  ahall  also  have  the  right  to  recov- 
er any  or  all  damages  due  to  auch  failure 
In  exceoa  of  the  suma  so  forfeited,  and  alio 
to  recover  from  tbe  party  of  the  second 
part,  as  part  of  said  damagea,  whatever 
soma  may  be  expended  by  tbe  party  of  the 
first  part  In  completing  tbe  aatd  contract, 
in  excess  of  the  price  herrin  stipulated  to  l>e 
paid  to  tlie  party  of  the  aecond  part  for 
•ompleting  tbe  some.' 

Tbe  work  was  began,  bnt  did  not  go  on 
■atlsfaetorily.  On  December  4,  1900,  tbe 
major  of  en^eers  In  charge  wrote  from 
Newport  to  the  eontrodtors  and  their  aure- 
-ty,  now  represented  by  the  other  defendant, 
"that  from  present  appearanoes  it  does  not 


seem  to  be  possible  for  Uie  oontractoM  to 
put  on  other  dredges  than  tbe  one  now  sop- 
posed  to  be  at  work,"  stating  what  had  been 
done  and  wliat  would  have  to  be  done  be- 
fore the  time  allowed  expired,  and  that  to  do 
the  work  it  would  need  three  Iredgea  upon 
It  continuously.  The  letter  proceeded  to  give 
tbe  authorised  warning  that  "unleHs  the  con- 
tractors have  on  work  by  January  let,  ISOl, 
a  sufficient  plant  to  dredge  at  leaat  100,000 
cubic  yards  per  month,  the  contract  will  bo 
annulled."  On  December  13  the  contractors 
anawered  from  New  York,  stating  that  they 
expected  to  make  an  arrangement  to  put  oa 
two  more  dredge*  within  a  few  daya.  Do 
December  29,  1900,  tbe  contractors  tele- 
graphed  that  heir  representative  would  call 
upon  the  major  In  charge  on  Tuesday  morn- 
ing, f.  *.,  January  1.  On  December  31  ha 
replied  that  the  reapreeentative  could  aeeom* 
plisb  nothing  by  coming,  and  on  the  same 
day  wrote  to  tbe  defendanta.  Informing 
them  that  the  contract  was  annulled.  The 
work  afterwards  was  finished  by  other  pai» 
ties,  at  much  Increased  cost.  There  was  no 
substantial  ground  In  the  evidence  to  at- 
tribute the  governmenfa  course  to  anything 
but  the  fault  of  the  eontroctors,  which  was 
very  plain,  and  the  only  question  ia  what  »• 
liability  tbey  incurred.  S 

*Ibe  sole  material  expreaa  promise  of  the  * 
contraetora  wsa  to  complete  tbe  work  by 
July  I,  IMK.  If  the  work  was  done  at  that 
date,  that  promlaa  was  performed,  no  mat- 
ter how  irregularly  or  with  what  delaye 
In  the  earlier  months.  Under  Its  terme  the 
United  States  was  not  ooneenied  with  the 
atogaa  of  performanee,  but  only  with  the 
completed  resnlt.  See  Bacon  v.  Parker,  13T 
Maaa.  309,  311.  lU  intereat  In  the  result, 
however,  made  it  reasonable  to  reserve  the 
right  to  employ  aomeone  else  if,  when  time 
enough  bad  gone  by  to  ahow  what  was  likely 
to  happen,  it  saw  that  it  probably  would 
not  get  what  it  bargained  for  from  the 
present  hands.  But  it  would  be  a  veiy  ae- 
vere  conatruction  of  the  contract,  a  con- 
tract, too,  framed  by  the  United  Statea,  to 
real  tbe  reservation  of  a  right  to  annnl 
for  want  of  a  diligence  not  otherwise  prom- 
ised, as  Importing  m  promise  to  use  aneh 
diligence  as  should  aatiafy  the  judgment  of 
the  engineer  in  oharge.  It  is  one  thing  to 
make  the  right  to  eontlnue  work  under  the 
COD  tract  depend  upon  his  approval,  an- 
other to  make  his  diosatisf action  with  prog- 
ress eonohialve  of  a  breach.  In  this  ease  It 
was  admitted  that  there  waa  time  enough 
left  to  flniah  the  work  under  the  contract 
when  the  defendants  were  turned  off.  It 
would   be   a  ymrj  harsh   mesanre  to  pro- 
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aounM  tlie  eontract  broken  when,  but  for 
the  prohibition  of  the  United  States,  the  de- 
fendant* might  have  done  the  work  in  time. 
The  right  to  terminate  the  employment  of 
the  defendants,  coupled  vrith  a  provision  for 
monthly  pajmente  based  upon  the  amount 
of  material  removed,  and  therefore,  of  course, 
giving  little  pay  for  little  work,  ii  the  pro- 
tection eipresslj  atipulated  hj  the  United 
State*. 

Again,  the  later  paragraph  that  ne  have 
quoted,  giving  the  right  to  recover  expense 
of  completing  the  work  in  excess  of  the 
original  price,  gives  that  right  only  "in 
go  case  of  failure  ...  to  complete  thta 
%  contract  aa  apecifled  and  agreed  upon."  On 
*  their  face  theee  words  mean  failureHo  com- 
plete by  July  1,  1002;  not  failure  to  com- 
plete because  turned  off  by  the  engineer  in 
charge,  a  year  and  aix  months  before  that 
time  arrived,  when  competent  persons  still 
might  do  the  job.  The  earlier  dauae  under 
which  the  lo-called  annulment  took  place 
proridee  for  no  such  consequence,  but  only 
for  a  forfeiture  of  reserved  percentages  and 
money  due.  It  Is  true  that  the  expression 
of  the  right  to  proceed  to  provide  for  the 
eompietion  of  the  contract  and  the  reference 
to  Bev.  SUt.  I  3709,  hardly  belong  in  that 
part  of  the  contract  unless  the  defendants 
are  liable  for  the  expense,  but  the  contract 
does  not  show  technical  aeeumcj  enough  to 
give  this  consideration  great  weight.  If 
the  United  States  wante  more,  it  must  say 
so  in  plainer  words. 

If  the  proviso  for  annulment  be  not  eon- 
atrued  to  import  a  promise  on  the  defend- 
ants' part,  we  are  of  opinion  that  there  is 
no  ground  to  charge  them  with  a  breach  of 
contract.  There  were  suggestions  on  the 
government's  part  of  anticipatory  breach, 
ete.,  that  do  not  seem  to  us  to  need  discus- 
sion. 

We  may  add  one  further  observation,  al- 
though  it  hardly  is  material,  in  the  view 
that  we  take.  The  ill-ehoHen  word  "annul" 
In  the  contract,  repeated  In  the  notice  to 
the  contractors  and  in  the  complaint,  ean- 
not  be  teken  literally  in  any  of  them.  It 
means  "refuse  to  perform  further,"  not 
"rescind"  or  "avoid."  Philadelphia,  W.  4  B. 
R.  Co,  V,  Howard,  13  How.  307,  340,  14  L, 
ed.  IBT,  171.  For,  if  the  contract  were 
made  naught  by  the  government's  election 
and  notice,  all  rights  under  it  would  be  at 
an  end,  whereae  it  provides  in  terms  that 
rights  shall  arise  upon  annulment,  which, 
but  for  this  provision  in  the  contract,  the 
gorernnient  would  not  have.  The  suit  is 
upon  the  contract,  but  the  United  States 
asks  more  than,  in  out  opinion,  the  con' 
tract  gives. 

Judgment   affirmed. 


SI  SUPREME  COURT  REPORTER.  Oct.  Tebu, 

n»  O.  a  S4.) 
MARIANO  ttARTINEZ,  Adminietrator  of 
Francisco  Martinez,  Deceased,  Appt., 


CoTTBTB    (I    387*)  —  Appbal  —  Akooni  m 

DiaPDTfi— CODHTXaCI.AIH , 

1.  The  value  of  a  mortgaged  vessel  and 
the  proQte  from  its  use,  demanded  in  a  dis- 
missed counterclaim  in  a  suit  to  foreclose 
the  mortgage,  cannot  be  added  to  the 
amount  of  the  mortgage  debt  in  determin- 
ing the  value  of  the  matter  in  controversy, 
for  the  purpose  of  an  appeal  te  the  Federal 
Supreme  Court  from  the  supreme  court  of 
the  Philippine  Islands. 

IBd,  Note.— Tor  otber  caees.  see  Conrta.  Dec 
DlK.  i  tSl.l 

CouBTs    a    387*)  — Appeal  — Auoum  ui 

DiBPUTB— COKSOUDATSO   S0IT9. 

2.  Two  suits  separately  commenced,  hut 
tried  together  for  convenience,  will  not  be 
treated  as  consolidated,  for  the  purpose  of 
increasing  the  amount  in  disput«  so  as  to 
sustain  an  appeal  to  the  Federal  Supreme 
Court  from  the  supreme  court  of  the  Philip- 
pine Islands,  where  the  understanding  of 
court  and  counsel  below  was  that  there  was 
in  fact  no  consolidBtion. 

TUd.  Note.— For  otlisr  eaaea,  ■••  Conrta,  Dae. 
Dig.  1  K7.'l 

OouETs  (I  RSI*) — Appeal — "Final  Jodo- 

3.  A  judgment  of  the  supreme  court  of 
the  Philippine  Islands  which  direete  the 
entry  of  judgment  for  the  plaintiff  below, 
in  accordance  with  its  decision,  but  leaves 
to  the  lower  court  the  judicial  determina- 
tion of  the  exact  amount  for  which  the 
judgment  ahali  be  entered,  is  not  final  for 
the  purpose  of  an  appeal  to  the  Federal  Su- 
preme Court, 

[Bd.  Note.— For  oUisr  cases,  see  Courts,  Dec 
Dig.  1  K!.' 

For  otbsr  deflQltlona.  tee  Words  And  Phraaea. 
vol.  1,  pp.  277<-!7B8;    vol.  «,  p.  7661.] 

[Noa.  79  and  80.] 

Argued  March  3  and  0,  ISll.    Decided  April 

3,  1011. 

APPEAL  from  the  Supreme  Court  of  tba 
Philippine  Islands  to  review  a  decree 
which,  reversing  a  decree  of  the  Court  o( 
First  Instance  of  the  City  of  Manila,  di- 
rected the  entry  of  a  decree  in  favor  of  plain- 
tiff in  a  suit  to  foreclose  a  mortgage.  Dis- 
missed for  lack  of  the  jurisdictional  amount. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which,  reversing  a  decree  of  the  Court  of 
First  Instance  of  the  City  of  ^lanila  in  a 
suit  for  the  foreclosure  of  an  alleged  mort- 
gage, directed  the  entry  of  a  decree  in  favor 
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of  the  pUinttff,  leaving  to  the  emiTt  below 
a  judicial  determination  of  the  exact 
amount  for  wbich  judgment  ifaould  be  en- 
tered.    Dismissed  for  want  of  final  judg- 

Th«  fasts  are  stated  In  tbe  opinion. 

See  same  case  below,  No.  79,  10  Pliilip- 
pin^  242;  No.  SO,  10  Philippine,  2S2. 

Messrs.  Frederic  R.  Conden,  Howard 
Ttaftyer  KlngebDrr,  and  Paul  Fuller  for 
appellant 
y     Mr,  Henry  El.  Davis  for  appellee. 

■  'Mr.  Chief  Justice  Whlt«  delivered  the 
opinion  of  the  court: 

These  are  two  suits  oommeneed  in  the 
Murt  of  first  instanee  of  the  city  of  Manila 
wa  the  same  day,  February  26,  1S06,  and 
numbered  in  that  court  as  cases  Nob.  33S3 
and  3305,  rsBpectively.  In  each  suit  the 
Jnternatinnal  Banking  Company  was  plain- 
tiff and  Francisco  Martinez  and  another 
person  as  the  guardian  of  Martinez  were 
defMidant*.  After  the  present  appeals  were 
tolcen  Martinez  died  and  his  administrator 
has  been   substituted   in   hii   iteid. 

We  shall  separately  lummarize  the  pro- 
eeedinge  below  in  the  two  eases  to  tlie  ex- 
tent it  is  necessary  to  do  so  to  understand 
the  proper  dispasition  to  be  made  of  the 
appeals. 

Case  No.  70  was  a  suit  of  an  equitable 
nature  bronght  by  the  bank  against  Marti- 
DBE  to  foreclose  a  mortgage  upon  the  steam- 
er Qermana,  sell  the  steamer,  and  collect 
an  alleged  debt  of  30,000  pesos,  claimed  to 
be  secured  thereby.  By  the  answer  and 
erOBB  bill  It  was  asserted  that,  at  the  time 
of  executing  the  mortgage.  Martinet  was 
mentally  incapacitated,  and  hence  legally 
incompetent;  that  the  whole  transaction 
WM  void  for  fraud,  duress,  and  conepiraoy; 
that  the  alleged  indebtednera  was  a  part  of 
the  subject-matter  of  the  instrument  sued 
on  in  the  other  case,  the  effect  of  which  in- 
strument was  to  luperseda  the  mortgage 
sued  on  in  this,  and  that  plaintiff  bad 
wrongfully  talcen  and  held  possession  of 
the  steamer  and  refused  to  account  for  its 
profits.  As  affirmative  relief  the  setting 
aside  of  the  whole  transaction  was  demand- 
ed, as  also  the  return  of  the  steamer  and 
an  accounting  of  its  profits. 

The  court  of  first  instance  In  substance 
■netained     these     defenses,     dismissed     the 

I.  plaintiff's  suit,  and  directed  a  return  of  the 

■J  steamer. 

■  *It  was  decided  in  the  Jndgment:  "This 
ease  was  tried  tofrether  with  ease  No.  ! 
it  being  agreed  that  the  evidence  taken  on 
the  trial  pertinent  to  either  or  both  < 
•faould  be  considered  by  the  court  In  the 
tespective  cases."  On  appeal,  the  supreme 
eourt  of  the  Pliilippine  Islands  reversed  this 


judgment,  held  that  the  transaction   was 
valid,  and  entered  the  following  judgmenti 

"It  is  ordered  that  the  judgment  appealed 
from  the  court  of  first  instance  of  the  city 
of  Manila,  dated  March  29,  1000,  be,  and 
the  some  is  hereby,  reversed,  and  the  record 
remanded  to  the  eourt  from  which  it  came, 
with  directions  to  that  eourt  to  enter  judg- 
ment in  favor  of  the  plaintiff,  and  against 
the  defendants,  Francisco  MartineE  and  bil 
guardian,  Vicente  Ilustre,  for  the  sum  ot 
P.  28,seB.13,  and  interest  at  the  rate  of  8 
per  cent  per  annum  from  the  1st  day  of 
January,  1904,  with  costs,  and  that  the 
steamship  Germana,  if  said  judgment  is  not 
paid,  be  sold  in  accordance  with  law  to  pay 
and  satisfy  the  amount  ot  said  judgment. 
No  costs  will  be  allowed  to  either  party  in 
this  court." 

Case  No.  SO. — ^This  case  was  brought  to 
recover  a  judgment  for  IS9,S07.S1  pesos, 
with  interest,  and,  in  default  of  payment,  for 
the  foreclosure  of  an  instrument  alleged  to 
be  a  mortgage,  the  sale  of  certain  real  es- 
tate described  in  the  mortgage,  execution  in 
the  event  of  a  deficiency,  and  for  general 
relief.  By  answer  and  cross  bill  tlie  same 
general  defenses  were  set  up  as  in  the  other 
suit.  It  was  further  averred  that  the  al- 
leged consideration  for  the  instrument  sued 
on  was  "padded  and  fictitious,"  contained 
duplications  of  the  same  item,  and  included 
the  item  of  30,000  pesos  which  was  the 
subject  of  the  other  case;  also  that  the  in- 
strument sued  on  was  not  in  law  a  mort* 
Rage,  but  was  an  agreement  for  the  trans- 
fer of  property  with  right  of  repurchase 
(pocto  de  retro),  and  that  the  defendant 
had  never  refused  to  perform  such  eon-  ^ 
tract,  but  that  the  plaintiff  had  failed  to  ^ 
perform  its  own  obligations*thereunder ;  al-  • 
so  that  the  plaintiff  had  wrongfully  talcen 
possession  of  the  property  in  question  and 
received  its  rents  and  profits.  The  defend- 
ant demanded  that  the  entire  transaction 
be  set  aside,  tbat  plaintiff's  suit  be  dis> 
miesed,  and  that  plaintiff  account  for  the 
rents  and  profits  it  had  received. 

The  court  of  first  instanee  found  a^inst 
the  plaintiff,  and  rendered  judgment  in  favor 
of  the  defendant  guardian  for  the  gross 
amount  ot  the  rents  adjudged  to  have  been 
unlawfully  collected  by  the  plaintiff.  The 
case  was  appealsd  to  the  supreme  court 
of  the  Philippine  Islands,  and  was  there 
docketed  as  case  No.  3,472.  The  appellate 
court  held  "that  the  evidence  is  not  sufficient 
to  establish  any  of  the  defenses  or  counter- 
claims," and  "that  the  defendant  Martinei, 
at  the  time  the  action  was  commenced,  was 
indebted  to  the  plaintiff  in  at  least  the  sum 
ot  P.  150,807.81.  was  fully  esUblished  by 
the  evidence."  The  court,  however,  decided 
that  the  instrument  claimed  to  be  a  mort> 
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gmge  wu  not  iiieli,  but  wM  ">  pTomlM  to ' 
■ell  real  «atat«  upon  certain  terms,  and  eon- 
tarn  pi  atea  a  nibeequeot  contract  of  lale 
which  ihoiild  contain  the  tenna  stated  In 
this  document,"  and  that  ■ufBeient  facts 
were  stated  In  the  complaint  'Ho  oonstitatc 
a  good  cause  of  action  for  the  speelfle  per- 
formauce  of  the  eontraet."  After  referring 
to  tbe  fact  that  plaintiff  had  been  In  poBSea- 
sion  of  certain  of  the  real  property  described 
in  the  complaint,  and  collected  rentali  there- 
from, the  court  eonclnded  its  opinion  as  fol- 
lows: 

"The  net  amount  collected  should  be  ap- 
plied in  reduction  of  the  3um  of  lB0,e07.81 
pesos,  which,  according  to  the  eridence,  the 
defendants  owe  to  the  plaintiff.  When  the 
9ase  Is  remanded,  the  defendant  should  hare 
an  opportunity  to  question  the  expenses 
elaimed  to  have  been  met  by  the  plaintiff  in 
eonneetion    with    Its    possesion    of    these 

^  buildings,  which  it  has  deducted  from  the 

^  groea  amount  received. 

•  ("After  a  consideration  of  the  whole  case, 
we  hold  that  the  plaintiff  is  entitled  to  a 
Judgment  in  the  court  below,  with  costs, 
declaring  that  Francisco  Martinez  fi  just- 
ly Indebted  to  it  in  the  sum  of  ISQ.eOT.SI 
pesos,  less  such  sum  as  that  court  may  de- 
cide should  be  credited  to  Martinez  for  the 
net  receipts  from  the  real  estate  In  question 
in  this  case,  with  interest  on  the  balance 
from  Febmary  SGth,  igOS,  at  B  per  cent  per 
annum;  and  ordering  that  Francisco  Marti- 
nez and  Vicente  Ilustre,  as  guardian  of 
Francisco  Martinei,  execute  and  delirer  to 
the  plaintiff,  within  a  time  to  be  fixed  by 
the  court,  such  a  contract  as  is  contemplat- 
ed by  the  contract  of  June  IBth,  1903,  which 
should  be  substantially  in  the  form  of  the 
Instrument  above  referred  to  of  date  Feb- 
ruary 12th,  1904,  omitting  therefrom,  how- 
ever, the  steamer  Germana.  The  judgment 
should  contain  a  provision  that  whatever 
may  be  realised  from  the  sale  of  the  Ger- 
mana under  the  judgment  in  case  No.  3471 
shall  be  considered  as  a  partial  payment 
when  realized  upon  the  amount  found  due 
In  this  action. 

The  Judgment  of  the  court  below  li  r»- 
Tersed,  and  the  ease  Is  remanded  with  in- 
struoHons  to  that  court  to  enter  judgment 
for  the  plaintiff  in  acordance  with  the  views 
hereinbefore  expressed.  No  costs  will  be 
allowed  to  either  party  In  this  court."  [10 
Philippine,   EBT.] 

The  following  judgment  was  subsequently 

"^t  is  hereby  ordered  that  the  judgment 
of  the  court  of  flrat  instance  of  the  city  of 
Manila,  appealed  from  and  dated  March 
29,  1906,  b«  reversed  and  the  ease  remanded 
to  the  court  from  which  it  came,  with  direc- 
tions to   the   judge  to   enter   judgment   in 


favor  of  the  plaintiff  In  accordance  with  tha 
decision  of  this  court,  without  apeclal  pro- 
vision as  to  the  costs  of  this  appeal." 

The  present  separate  appeals  from  the 
aforementioncl  judgments  of  the  supreme 
court  of  the  Philippine  Islands  were  then 
taken.  The  petition  for  the  allowance  ofe 
the  appeal  In  the  flrat  case  [No.  79  here;  S 
No.  3471  in  thB*suprane  court  of  the  Phil-  * 
ippine  lalanda)  expressly  recited  that  the 
amount  in  controversy  therein  "is  30,000 
pesos,  equivalent  to  SIS.OOO  U.  S.  curren- 
cy." It  was,  however,  asserted  that  tb« 
caUK  was  "an  incident  and  part  of  tho- 
same  tranaactlon  and  controversy  involved 
in  cause  No.  34T2,"  and  that  the  two  easea 
"were  .  .  .  eonsolidated  and  tried  to- 
gether in  the  court  of  first  instance."  Th» 
appeal  was  allowed  by  one  of  the  associate- 
juatlces  ol  the  supreme  court  of  the  Philip- 
pine lalanda  In  doing  so  he  declared  "that 
.  .  .  there  was  not  a  strict  cansolidatioq 
of  the  two  eases  .  .  .  between  the  same 
partlea  by  virtue  of  an  express  order  of  the 
court,  and  in  accordance  wita  the  procedu- 
ral law,  and  ...  the  amount  in  litiga- 
tion in  the  first  of  the  said  cases  does 
not  exceed  $15,000  United  States  currency." 
However,  substantially  upon  the  ground  of 
the  "connection  and  Intimate  relation"  be- 
tween the  eases,  "the  doubt  produced  hf 
reason!  advanced  as  to  whether  or  not  tho 
appeal  Interposed  In  ease  No.  9471  is  ad- 
missible, notwithstanding  the  fact  that  ths 
amount  involved  doea  not  reach  the  sum 
of  $25,000  United  States  currency,"  was  left 
to  be  determined  by  this  court.  The  appeal 
In  the  seeond  case  was  allowed  by  the  same 
justice,  it  being  recited  that  it  appeared 
"that  the  amount  Involved  exceeds  $2S,00O 
United  States  eurrency," 

In  the  argument  at  bar,  counsel  for  ap- 
pellee moved  that  the  two  appeals  be  d!t- 
miised  for  want  of  Jurisdiction  in  thtt 
court  We,  therefore,  first  proceed  to  con- 
aider  this  question. 

The  claim  of  want  of  jurisdiction  in  No. 
79  Is  based  upon  the  contention  that  tbo 
questions  presented  in  the  ease  could  only 
be  reviewed  provided  the  value  of  the  mat- 
ter in  controveray  exceeds  $E5,000  [g  10, 
act  July  1,  1902,  32  Stat,  at  L.  891,  608, 
chap.  1369,  U,  B.  Comp.  SUt.  Bupp.  1909, 
p.  226) .  and  that  the  value  ta  lees  than  that 
sum.  We  are  of  opinion  that  the  objection  m 
t*  well  taken.  True,  it  is  contended  for  j{ 
the  appellant  that  tbe*ainount  awarded  to  ■ 
the  plaintiff  by  the  supreme  court  of  the 
Philippine  Islands  was  28,5Se.l3  pesos  and 
interest,  and  that  the  defendant's  connter- 
elalm  for  the  vessel  and  the  receipts  from 
the  use  of  the  same  amounted  to  38,000.00 
pesos,  and  that  the  two  amounts  should  be 
aggregated  in  determining  the  value  of  the 
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matter  In  eontroT«rB7.  Tba  cose  of  Hkrten 
T.  LOffler,  212  U.  S.  897,  63  L.  ed.  608,  29 
Sap.  Ct.  Bep.  8S1,  ia  cited  m  ■Dtbority. 
But  eoDCoding  that  casei  may  ftrlie  where 
the  amount  of  a  judgment  in  favor  of  a 
plaintiff  maj  be  comblDSd  witli  the  itmi 
demanded  in  a  dismisBad  counterclaim  of  a 
defendant,  to  determine  whether  the  jnrii- 
dletional  value  eziaU,  manifestly  tliia  ie 
not  a  ca»e  for  the  application  of  tbe  doe- 
trine.  The  value  of  the  matter  In  disputx 
In  thii  court  ie  the  test  of  our  jnrtsdiction. 
Hilton  V.  Dickinson,  108  U.  S.  183,  27  L.  od. 
OSS,  2  Snp.  Ct  Rep.  424.  Wliat,  tlierefore, 
la  that  matter.  Is  the  question  to  be  consid- 
ered. Plainly,  it  is  whether  Martinez  waa 
Indebted  to  the  bank,  as  adjudged  below; 
since,  if  tbe  Indebtedness  existed,  the 
amount  thereof  is  the  extent  of  the  loss 
wUoh  the  estate  of  Martinez  can  suiUin; 
Iweauie,  irrespective  of  what  might  be  tbe 
proceeds  of  lale  of  tbe  vessel  or  of  other 
property  of  the  estate  of  Martinez,  If  real- 
ised upon,  no  more  of  such  proceeds  could 
1m  taken  than  would  be  safDcient  to  satisfy 
tbe  Judgment.  The  Jurisdictional  value, 
bowever,  plainly  would  not  exist  even  U 
tbe  vesMl  and  it*  profits  were  treated  as 
tbe  matter  In  dispute,  since,  as  we  bave 
seeti,  the  appellant  only  asserta  that  the  val- 
ue of  tbe  veaaal  and  tbe  profits  aggregated 
SS,DDO  pesos,  less  than  $20,000.  See,  in  this 
Muneetion,  tbe  ease  of  Peyton  t.  Bobert- 
Bon,  B  Wheat.  027,  0  L.  «L  101,  approving- 
ly eited  in  the  Hilton  Case,  supra. 

We  are  unable  to  asKnt  to  the  view  that 
the  ease  should  tw  treated  a*  having 
consolidated  with  No.  80;  in  otbar  words, 
that  tbe  two  eases  are  in  realty  but 
The  suits  were  separately  commenced,  and 
altbongh  tried  together,  this  was  done  for 
H  acmvenienea,  and  the  easea  wsre  tried  not 

fnpMi  the  theory  that  they  were  consolidat- 
ed, bitt*aa  being  separate  and  distinct  suite. 
Thus,  it  is  recited  in  tbe  record  that,  at  tbe 
annmencemant  of  tbe  trial,  on  Februaij  28, 
ISOO,  it  was  stipulated  "that  these  two  eaS' 
•a,  Nos.  3363  and  3366,  may  be  tried  to- 
gether, and  that  tbe  defendants  may  amend 
their  answer  In  3365  as  soon  as  they  have 
opportunity,  aa  of  this  date."  Again,  In 
tbe  course  of  the  examination  of  one  Tay- 
lor, a  witness  for  ths  plaintiff,  counsel  for 
tbe  defendant  objected  to  a  question,  wbera- 
vpon  the  following  colloquy  ensued: 

■Vr.  OdUn:  We  are  trying  botb  eases 
together,  but  I  ean  take  him  off  the  stand 
and  put  blm  back. 

■rUr.  Gihba;  If  this  question  is  aaked 
with  reference  to  3300,  I  desire  to  males  the 
further  objection  to  the  Introduction  of  the 
evidence,  for  the  reason  that  the  complaint 
hi  that  eaas  does  not  state  a  eanae  of  a» 


Tha  underatanffing  of  tba  trial  Judge  that 
there  was  in  fact  no  consolidation  of  tba 
two  eases  is  evidenced  by  the  judgment 
wbish  wsa  entered  by  blm,  and  that  the 
supreme  eourt  of  the  Philippine  Islands  en- 
tertained tba  aame  vlev  is  shown  by  tba 
Judgment  which  it  entered. 

Aa  to  No.  80 — The  objection  is  that  tbt 
judgment  of  the  supreme  court  of  the 
Philippine  Islands  is  not  a  final  one.  TU> 
objection  must  prevail  for  the  reason  tha^ 
although  involving  a  decision  upon  tlw 
merits  of  tbe  case,  the  judgment  of  Um 
supreme  eourt  contemplates  and  requires 
further  proceedings  in  tho  lower  eourt,  not 
inconsistent  with  Its  opinion.  Clark  v. 
Bollsr,  IM  U.  8.  S41,  BO  L.  ed.  300,  20  Snp. 
Ct  Kep.  141.  The  supreme  oourt  of  tba 
Philippine  Islands  did  not,  in  ita  Judg- 
ment, as  waa  done  in  tbe  judgment  entered 
In  case  No.  78,  fix  and  deUrmine  tbe  pre- 
cise amount  for  which  the  trial  oonrt  should 
enter  Judgment  On  the  oontrary,  its  di* 
rection  was  that  Judgment  be  entered  "in 
favor  of  tbe  plaintiff,  in  accordance  with 
tbe  decision  of  this  court"  On  referring 
to  the  opinion,  It  Is  seen  that  the  supreme 
court  deemed  that  the  plaintiff  waa  en- ^ 
titled  to  a  Judicial  determination  of  the" 
amonnt  of  the  indebtedness  of 'Martinet  to* 
it  It  Is  patent  that  the  court  found  that 
the  exact  amount  eould  not  tie  determined 
without  further  proceedings,  ainoe  It  in  ef- 
fect left  the  case  open  In  the  trial  eourt 
for  a  bearing  upon  the  queetlon  of  the 
amount  of  expenses  incurred  by  the  bank 
In  and  about  the  real  property  of  Martlnaa 
of  which  It  bad  taken  possession.  Thus,  in 
the  opinion  of  the  appellate  oourt.  It  waa 

"Tbe  net  amount  collected  abould  be  ap- 
plied In  reduction  o(  tbe  sum  of  106,607,81 
pesos,  which,  according  to  the  evidence,  the 
defendants  owe  to  the  plaintiff.  When  the 
ease  Is  remanded,  the  defendant  should  have 
an  opportunity  to  question  the  expenses 
claimed  to  have  been  met  by  the  plaintiff 
in  connection  with  Its  posseaslon  of  these 
buildings,  which  It  has  deducted  from  tba 
gross  amonnt  received." 

It  follows  that  although  the  appellate 
court  fixed  tbe  rigbU  and  liabilities  of  tba 
parties,  it  in  effect  referred  a  queetlon  in 
the  case  to  the  subordinate  court  for  fur- 
ther Judicial  action;  hence  ita  judgment 
was  not  final  for  the  purpose  of  an  appeal 
or  writ  of  error.  Dr^  t,  Koehsrsperger, 
170  U.  a  SOS,  48  L.  ed.  1040,  18  Sup.  Ct 
Bep.  042;  ClaA  ▼,  Kansas  City,  172  U.  8. 
334,  43  L.  ed.  407,  IS  Sup.  Ct  Bep.  207. 
Until,  therefore,  the  trial  oourt  by  Ita 
Judgment  ascertains  and  fixes  the  aetnal 
indebtedness  of  the  niaintlff,  and  complies 
with  the  other  directions  eontiJiMd  !■  Vm 
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mandate.  It  eannot  be  wid  tbat  ■  final  de- 
cree hoa  been  entered  in  tbe  cause.  Indeed, 
OD  the  very  face  of  the  decree  of  the  au- 
preme  court  of  the  Pbilippine  lelanda,  it  ii 
manlfeet  that  tbia  court,  If  it  took  juris- 
diction,  could  not  finallj  dispose  of  the 
esee  in  the  event  it  affirined  the  judgment 
belov,  alnce  all  it  eould  do  would  be  to 
conaider  the  matters  determined  ty  the 
■upreme  court,  and  do  as  that  court  did, 
remand  the  cause  for  further  proceedings 
in  order  that  the  righta  of  tlie  parties  might 
be  thereafter  finally  passed  upon.  But  the 
foundation  upon  which  rests  the  doctrine 
^  whleb,  as  a  general  rule,  limits  the  appel- 
Ij  late  jurisdiction  of  this  court  to  flnal  judg- 
■  ments,  la  tbst'cases  abould  not  be  brought 
hare  hj  piecemeal  through  the  medium  of 
Buccesslve  appeala. 

The   motion    to   dismiaa    the   appeal   in 
each  of  the  cases  must  be  granted. 
Dismissed  for  want  of  juriadictloa. 


(2m  u.  8.  tM.) 

JOSE  PEREZ  Y  FERNANDEZ  and  Victor 

Ochoa,  Appts., 

r, 

JOSE  ANTONIO  FERNANDEZ  T  PEREZ. 


jnooMENT  (S  142*)— Open  ISO— Leitimq  a 
Abbbht  Defendants. 

1.  An  absolute  right  to  appear  in  and 
defend  within  a  year  after  flnal  judgment 
•  suit  to  enforce  a  lien  or  to  remove  a 
cloud  on  title  to  property  within  the  dis- 
trict was  given  to  absent  defendants  when- 
ever the  jurisdiction  of  the  Federal  circuit 
court  over  them  rested  upon  publication, 
even  though  they  may  in  fact  have  had 
knowledge  of  the  suit,  by  the  act  of  March 
S,  1876  (18  Stat,  at  L.  472,  chap.  137,  U. 
B.  Comp.  Stat.  1901,  p.  613),  S  B,  conferring 
such  right  upon  alt  such  defendants  who 
have  not  been  "sctually  personally  notified 
as  above  provided,"  the  previous  provisi 

of  the  section  calling  for  service  on 
party  outside  of  the  district  of  an  order 
of  the  court  directed  to  biro,  and  requiring 
him  to  appear  and  defend  within  a  time 
stated,  or,  if  not  practicable,  for  notice  by 
publication. 

[Bd.    Nolo.— For    other    oasai,    see    Judgmint, 
Dec.  Dig.  I  lit.*] 
JOnOMENT    (I    167*)— QPENINO    TO    LiT    IN 

Absent  uefehdants— Tekub. 

2.  No  other  terms  than  the  payment  of 
eosts  can  be  imposed  by  the  court  in  open- 
ing a  decree  to  permit  absent  defendants 
served  only  by  publication  to  appear  in  and 
defend  a  suit  to  enforce  a  lien  or  remove 
a  cloud  on  the  title  to  property  within  the 
district,  pursuant  to  the  act  of  March  3, 
1876,  3  8,  providing  that  in  such  eases  the 
court  shsll  make  an  order  setting  aside  the 
juiigment,  and  permitting  such   defendants 


lead  therein  on  paymen 
as  Ihe  court  deems  Just. 

: Wote.— For   r" 

Oeo.  Die.  i  in.*] 


Argusd  and  submitted  Mareb  17, 1911.    De- 
cided April  8,  1911. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  revlev 

decree  refusing  to  open  a  decree  to  permit 
oertain  absent  defendants  served  by  pub- 
lication to  appear  in  and  defend  the  suit. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  ease  below,  4  Porto  Rico  Fed. 
Rep.  201. 

The  facta  are  aUUd  In  the  opinion. 

Messrs.  Frederto  D.  McKenney,  Jobn 
Spalding  Flannery,  William  Bits,  and 
Tbomaa  D.  Mott,  Jr.,  for  appellants. 

Messrs.  N.  B.  K.  Pettlnglll  and  P.  Ih 
Oomwell  for  appellee.  a 

*Mr.  Chief  Justice  \Vhlt«  delivered  tbe  * 
opinion  of  the  eonrt: 

Jose  Antonio  Fernandez,  a  Judgment 
creditor  of  Jos6  Perez,  in  October,  190S, 
commenced  in  tbe  court  below  this  suit  to 
isk  alleged  fraudulent  and  simulated 
mortgages  and  sales  of  certain  described 
real  property  of  Perez,  the  judgment  debtor, 
to  tbe  end  that  such  property  might  be  made 
available  to  pay  the  unsatisfied  judgment 
debt  The  defendants  were  JoiS  Perez, 
Victor  Uchoa,  and  his  wife,  all  three  alleged 
to  be  citizens  and  reaidenta  of  Spain,  and 
ten  persons  alleged  to  be  citizens  and  resi> 
dents  of  Porto  Rico,  who  were  averred  to  be 
and  were  aued  as  the  heirs  at  law  of  one 
Maristany.  It  was  alleged  that  in  the 
years  1B90,  1900,  and  1902  Perez,  who  vras 
the  registered  owner  of  certain  enumerated 
real  estate,  had  executed  and  recorded  deeds 
purporting  to  mortgage  the  same  in  favor 
of  Ochoa  and  Maristany.  These  deeds,  it 
was  alleged,  were  simulations  executed  by 
Perez  with  the  sole  purpose  of  defraoding 
his  creditors  and  preventing  them  from 
collecting  their  debts.  It  was  additionally 
charged  that  to  carry  out  the  wrongful  pur- 
pose which  bad  caused  the  acts  of  mortgags 
to  be  drawn  and  recorded,  and  in  conse- 
quence of  a  conspiracy  between  Perez  and 
Uchoa,  the  latter  had  in  May,  1900,  sued  in 
the  court  below  to  foreclose  the  apparent 
mortgages,  and  had  procured  an  order  of 
aale  and  a  sale  thereunder  to  be  made  by  the 
marshal  of  the  court,  and  at  euch  aale  had 
seemingly  bought  In  the  property  and  re-  » 
ceived  a  d^ed  therefor.  Ochoa,  the  alleged  (f 
plaintiff,  was  charged  to  have  been  but*att* 
interposed  person,  acting,  not  for  himself 
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bnt  for  Vttta,  tbe  Mtentlbla  dsfendftDt. 
Hiiftlly,  it  waa  charged  that  the  property 
standing  in  tbe  name  of  Ochoa,  the  allied 
purchaser,  had,  deapita  tha  lale,  eontinu- 
ouilj  remained  under  tbe  dominion  and 
beneficial  control  of  Perez.  The  prayer  of 
tho  bill  was  for  a  decree  recognizing  the 
fraudulent  and  simulated  character  of  the 
alleged  mortgages  and  sale,  that  thej  be 
declared  to  be  mere  shadows  cast  upon  the 
title  of  Perez,  and  that  tbe  decree  further 
direct  that  tbe  property  belonging  to  Peres 
be  ordered  to  he  aold  to  pay  tbe  judgment 
debt 

Tbe  ten  persons  who  were  made  defend- 
ants aa  heirs  or  representatives  of  Maris- 
tany  having  been  personally  suinmoned  and 
baving  failed  to  appear,  tbe  bill  was,  in  De- 
cember, 1908,  taken  for  confessed  against 
them.  On  the  3d  day  of  June,  1907,  the 
eounael  for  the  complainant  moved  for  an 
order  to  summons  by  publication  Jos£ 
i'erez,  Victor  Ochoa,  and  kii  wife.  The 
motion  for  this  order  was  supported  by  a 
return  of  the  marshal  showing  that  the  aub- 
ptcnaa  isaued  to  tbe  parties  named  had  not 
been  served,  because  tbe  morslial,  after  dili- 
gent inquiry,  had  been  unable  to  find  them 
in  the  district,  and  by  an  affidavit  of  counsel 
declaring  that  affiant  "is  unable  to  learn  of 
the  prcEcnt  whereabouts  of  said  defendants, 
JosS  Perez  y  Fernandez,  Victor  Ochoa  y 
Perez,  and  bis  wife,  Dolores  Olavarricia, 
after  duly  inquiring,  and  that,  therefore, 
personal  service  upon  them  is  not  practica- 
ble." The  order  was  granted,  directing  that 
the  defendants  named  be  summoned  by 
publication  to  appear  on  or  before  the  3d 
day  of  August,  1U07,  tbe  publication  to  be 
made  "in  a  newspaper  of  general  circulation 
in  Porto  Rico,  to  wit,  'La  Bandera  Ameri- 
eana,'  once  a  week  for  sis  consecutive 
weeks."  On  September  13  following,  the 
defendants  named  not  having  appeared,  and 
proof  of  publication  having  been  made,  the 
I.  bill  was  taken  for  eoafessed  against  tbem. 
5  On  February  1,  1908,  a  formal  decree  was 
*  entered 'sgainst  all  tbe  defendantB,  holding 
tbe  mortgages  and  sale  to  be  void  aa  mere 
simulations,  and  directing  their  erasure 
from  the  records.  The  decree  recognized  tbe 
right  of  complainant  to  collect  his  un- 
satisfied judgment  by  a  sale  of  the  prop- 
er^, and  in  fact  directed  the  marshal  to 
proceed  under  an  execution  which  was  in 
his  hands  to  levy  upon  and  sell  the  property. 
Within  two  months  after  the  entry  of  this 
decree,  and  before  the  marshal  bad  executed 
it  by  aale  of  the  property,  appearance  waa 
entered  for  JosS  Perez,  one  of  the  defend- 
ants, and  shortly  after  for  Ochoa,  and  appli- 
cation was  made  In  tbe  name  of  both  to 
vacate  tbe  decree  and  allow  tbem  to  defend 
tbe  suit,  on  the  ground  that  they  were  en- 


titled to  do  so  because  they  bad  net  been 
personally  notified.  At  the  same  time,  in 
the  same  court,  a  Ura.  Perfecta  Blanco,  al' 
leging  heraelf  to  be  a  reaident  of  Spain, 
filed  her  hill  against  the  marabal  aa  well  aa 
against  JoaS  Ferandez  and  his  attorneys  of 
record,  alleging  that  the  complainant  had 
in  July,  190fl,  bought  from  Ochoa  the  real 
eatate  described  in  the  Fernandez  suit,  and 
that  she  was  entitled  to  hold  the  property 
free  from  liability  under  the  execution  in 
the  Femandec  Case.  The  prayer  was  for 
an  injunction  pending  tbe  suit,  restraining 
the  marshal  from  selling  tbe  property  to 
pay  the  Ferandez  judgment,  and  for  a  final 
decree  perpetuating  the  injunction.  The  ap- 
plication made  by  Peres  and  Ochoa  to  set 
aside  the  decree  and  allow  them  to  appear 
and  defend,  and  that  of  Mrs.  Blanco  for  * 
preliminary  injunction,  were  considered  by 
tbe  court  at  one  and  the  same  time.  Ths 
court  stayed,  for  a  brief  period,  the  sale  of 
tbe  property  under  the  execution  issued  in 
tbe  case  of  Fernandez  v.  Perez,  and  tha 
enforcement  of  the  decree  in  tbe  equity 
cause.  Jn  a  memorandum  opinion  the  court 
declared  tliat  this  hsd  been  done  for  the 
following  reasons: 

First,  to  enable  Perez  and  Ochoa  "to 
make  a  flrst-clau  showing  establishing  that  n 
neither  of  them  had,  before  the'decree  iita 
tbe  equity  cause,  any  actual  personal  notice 
or  knowledge  of  ita  pendency,"  and  that  they 
or  either  of  tbem  never  received  any  notlca 
or  knowledge  of  the  pendency  of  tbe  same 
through  any  of  the  other  respondents  in  tha 
some  mentioned,  or  thrangh  any  of  their 
apoderados,  agents,  tenants,  or  others, 
either  in  Porto  Rico  or  in  Spain,  before  aaitl 
time,  and  that  tbey,  or  either  of  them,  did 
not  personally  receive  a  copy  of  or  hear  ol 
or  know  of  the  publication  of  the  notice  of 
the  peudency  of  said  suit  (the  equity  cause) 
in  La  Bandera  Americana  .  .  -  and 
that  they  or  either  of  them  never  in  fact, 
previous  to  ths  entry  of  the  decree,  received 
any  copy  of  aaid  newspaper  containing  such 
notice  through  the  mails  from  JosS  Antonio 
Fernandes!,  or  any  other  person,  or  see  or 
hear  of  such  copy  being  received  by  any 
other  person  in  their  vicinity  in  Spain." 
Second.  In  order  to  enable  Perez  and  Ochoa 
to  make  "a  first-class  showing  under  oath 
that  tney  in  truth  and  in  fact  have  a  meri* 
torious  defense  to  the  bill,"  and  to  give  both 
Perez  and  Ochoa  an  opportunity  to  awear 
that  the  "mortgage  to  Ochoa  in  1899  was  in 
good  faith  and  for  a  valuable  consideration, 
and  that  tbe  foreclosure  of  the  same  was  not 
eollusiva,"  and  that  Ochoa  must  also  state 
that  his  alleged  sale  to  Mrs.  Blanco  of  tha 
property  was  made  in  good  faith  and  for 
I  valuable  consideration,  aa  in  the  deed  stated, 
and  ii  not  for  that  amount,  then  for  how 
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mntb;  and  th*t  tb*  tald  deed  wu  nude  b^ 
•aid  OehoK  without  the  knowledge  of  the 
decree  in  eaid  equity  cause,  and  "if  possible 
he  mmt  furnish  the  affldaTit  of  Mrs. 
Blanco,"  stating  that  her  purehaM  wa*  an 
honest  one  and  how  muoh  he  paid  for  the 
property. 

The  stay  granted  by  the  court  nas  extend- 
ed from  time  to  time.    There  were  hearings, 
and,  it  may  be,  aome  eTidence   tending   to 
■how  the  existence  of  the  facte  referred  to 
by  the  court  in  the  conditions  upon  whicti 
it  granted  the  atay,  and  there  waa  evidence 
^  to  the  contrary.    Finally  the  court  disposed 
g  of  the  matter  by  refusing  to  act  aside  the 
■  decree  in  the  equity  cause,  and  hence  de- 
clining to  allow  Perea  and  Ocboa  to  defend, 
and  refusing  to  grant  the  application  for  a 
preliminary  injunction  on  Uie  bill  of  Mrs. 

From  a  final  decree  rejecting  their  appli- 
cation to  set  aside  the  equity  decree  and 
allow  them  to  defend,  Peres  and  Ochoa 
appeal. 

The  defendants  Perec  and  Ocboa  beiii^; 
eitiKens  of  Spain,  the  court  had  general 
jnritdiction.  Act  March  2,  ISOl,  chap.  812, 
I  3,  31  Stat,  at  L.  053.  Power  to  award 
relief  because  of  the  situation  of  the  prop- 
arty  within  the  court's  jurisdiction  and  the 
character  of  the  rights  asserted  in  and  to 
the  property  even  although  Perei  and  Ochoa 
wera  nonresidents  of  the  district  and  could 
not  be  found  therein  depended,  as  recog- 
nized by  the  court  below  and  by  the  partiea, 
upon  the  act  of  March  3,  I87fi,  chap.  137, 
I  8,  le  SUt  at  U  472,  U.  B.  Camp.  Stat 
1901,  p.  613.  The  right  of  tbe  absent  parties 
defendant  to  have  the  suit  reopened  and  tbe 
duty  of  tbe  court  to  permit  them  to  make 
defense  depended  upon  the  proviso  to  the 
section  in  question.  That  proviso  reads  as 
follows: 

"Provided,  however,  tliat  any  defendant 
0r  defendants  not  actunliy  personally  noti- 
fied as  above  provided  may,  at  any  time 
within  one  year  after  final  judgment  in  any 
suit  mentioned  in  tbla  section,  enter  his  ap- 
pearance In  said  suit  in  said  circuit  court, 
and  thereupon  the  said  court  shall  make  an 
order  setting  aside  the  judgment  therein, 
and  permitting  said  defendant  or  defendants 
to  plead  therein  on  payment  by  bim  or  tbem 
of  such  costs  as  the  court  shall  deem  just 
and  thereupon  said  suit  shall  be  proceeded 
with  to  final  judgment  according  to  law." 

Ai  the  sppearance  ot  Perez  and  Oelioa 
was  within  the  year,  tlieir  right  to  have  the 
decree  set  aside  depended  upon  whether  they 
had  been  "actually  personally  notified"  (i 
the  case  wherein  the  judgmeit  was  re 
dered),  "as  above  provided."  Treating  the 
words  "actually  personally  notified"  as 
signifying  information  conveyed  to  them  in 


any*form  of  the  existence  ot  the  suit,  and' 
concluding  from  the  facts  before  it  that  it 

established  that  Ixith  Perez  and  Ocboa 
had  been  notified,  either  by  information  con- 
veyed to  them  by  persons  In  Porto  Sico,  or 
by  the  receipt  of  a  copy  of  tlie  newspaper 
containing  the  publication  of  notice  which 
tbe  court  had  directed  to  be  made,  the  right 
to  appear  and  defend  was  denied.  But  we 
think  the  construction  ot  tbe  statute  which 
tbe  court  must  necessarily  have  adopted  in 
order  to  enable  it  to  reach  such  conclusion 

a  mistaken  one.  Tlie  right  to  appear 
and  defend  within  tbe  year  is  given  by  the 
proviso  to  all  defendants  who  have  not 
been  "actually  personally  notified  as  above 
provided."  To  determine,  therefore,  wheth- 
er «  defendant  who  appears  and  asks  to  be 
allowed  to  defend  has  been  actually  person- 
ally notified  in  such  a  manner  as  to  ex- 
clude bim  from  the  enjoyment  of  the  right 
involves  ascertaining  not  whether  he  had 
been  notified  in  any  possible  manner,  bat 
whether  he  had  been  "actually  personally 
notified  aa  above  provided;"  that  is,  a*  re- 
quired  by   tbe   previous    provisions   of   the 

.on.     Now,  tbe  previous  provisions  ara 

"Ibat  when  in  any  suit  commenced  In 
any  circuit  court  of  Ibe  United  States,  to 
enforce  any  legal  or  equitable  lien  upon,  or 
claim  to,  or  to  remove  any  encumbrance  or 
lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  district  where 
such  suit  is  brought,  one  or  more  of  the  dft- 
feodants  therein  shall  not  be  an  inhabitant 
of,  or  found  within,  tbe  said  district,  or 
shall  not  voluntarily  appear  thereto,  it  shall 
be  lawful  for  tbe  court  to  make  an  order 
directing  such  absent  defendant  or  defend- 
ants to  appear,  plead,  answer,  or  demur,  by 
a  day  certain  to  be  designated,  which  order 
shall  be  served  on  such  absent  defendant  or 
defendants  if  practicable,  wherever  found, 
and  also  upon  tbe  person  or  peraons  in  pos- 
session or  charge  of  said  property,  if  any 
there  be,"  ^ 

After  thus  giving  authority  to  the  court  J* 
to  authorize  the'actual  personal  service  ot  • 
a  notice  outside  of  tbe  district,  tbe  statute 
then,  in  esse  where  such  personal  notice  is 
impossible,  provides  for  publication  as  fol- 
iowa:  "Or  where  such  personal  service  upon 
such  absent  defendant  or  defendants  is  not 
practicable,  such  order  shall  be  published  in 
such  manner  as  the  court  may  direct,  not 
leas  than  once  a  week  tor  six  consecutive 
weeks."  Plainly,  therefore,  the  previoua 
provision  to  which  the  proviso  applies 
exaeta  an  actual  personal  notice  resulting 
from  the  service  on  the  party  outside  of  the 
district  of  an  order  of  the  court  directed  to 
him,  and  requiring  him  to  appear  and  do- 
fend  within  a  time  stated,  tbe  whole  eoa- 
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formably  to  tli«  ezpren  tenni  of  the  statute. 
In  other  «ordB,  where  the  property  ii  utn- 
&ted  in  the  dietriet  where  the  euit  is 
brought,  a*  provided  in  the  etatute,  the 
right  of  the  court  to  exert  ita  authority  it 
made  to  depend  upon  two  forma  of  notice, 
which  are  dlatlnet  one  from  tlie  other. 
Firit,  an  actual  notice  calling  upon  the 
perton  to  appear,  and  whioh,  in  virtue  of 
an  expreei  autburitj  of  the  court,  may  be 
ierred  upon  the  [lart;  outside  of  the  district 
where  the  luit  ia  pending.  Second,  a  notice 
by  publication,  calling  upon  the  party  to 
appear  and  defend  within  the  atatutory 
time;  this  lutter  notice,  however,  being  only 
neeeaaary  wliere  the  former  method  cannot 
be  employed,  Conaidering  the  two  diitinot 
subjecta,  the  proviso  of  the  statute  ordains 
that  where  the  actual  personal  notice  has 
not  been  made  as  provided,  and  publication 
has  therefore  been  resorted  to,  that  within  a 
year  the  party  has  a  right  to  appear  and 
the  ease  must  be  reopened  to  permit  him  to 
make  hia  defense.  That  ia  to  say,  the  stat- 
nte,  without  ambiguity,  confers  the  right 
to  have  the  oaae  reopened  whereever  the 
Jnriadlction  of  tbe  court  has  rested  upon 
publication,  and  denies  such  right  where  the 
requirement*  of  the  statute  aa  to  actual 
personal  notice  have  been  complied  with.  It 
J.  followa  that  in  a  case  where  the  method  for 
n  giving  tbe  actual  notice  pointed  out  by  the 
•  atatnte  baa  not  been  resorted  to,  and,*on  the 
eontrary,  publication  of  notioe  was  the  baaia 
of  tbe  juriadictioD  of  the  court,  an  inquiry 
as  to  information  eonveyed  by  letter  or  by 
other  meana  of  knowledge  of  tbe  pendency 
of  the  anit  to  a  defendant,  for  tbe  purpose 
of  determining  whether  such  defendant  haa 
a  right  to  appear  within  the  year  and  have 
the  cats  opened  to  enable  him  to  defend, 
ia  wholly  immaterial.  We  ssy  this  because, 
from  tbe  text  of  tbe  statute  as  above  eluci- 
dated, it  clearly  reaulla  that  the  right  whteli 
it  confers  to  have  a  case  reopened  ia  reated 
ttpon  the  erlterion  afforded  by  tbe  record 
upon  which  the  judgment  was  obtained,  and 
la  not  caused  to  depend  upon  the  uncertain- 
ty which  might  result  from  a  reaort  to  mat 
ters  extraneous  to  the  record.  As  the  mia- 
eonatruetion  by  tbe  court  of  the  atatute  in 
respect  just  atated  requires  a  revereal,  it  is 
not  essential  that  we  should  go  further.  In 
order,  however,  that  misconception  may  be 
aToided,  we  tliink  it  well  to  observe  that  in 
the  cases  to  which  the  atatute  appliea  the 
right  to  appear  and  have  a  cause  reopened 
la  not  dependent  upon  terms  to  be  fixed  by 
the  court,  except  to  the  extent  that  tbe  stat- 
ute provides  for  terms  aa  to  coata.  Thia,  we 
think,  IS  clesr,  alnee,  after  providing  for 
the  entry  in  the  eircnit  court  of  his  appear- 
ance by  a  defendant  embraced  within  the 
■tatute,  it  ia  said:     "And  thereupon  the 


said  court  shall  make  an  order  aetting  arid* 
tbe  judgment  therein,  and  permitting  aaid 
defendajit  or  defendsnta  to  plead  therein  on 
payment  by  blm  or  tham  of  aueh  coata  at 
tbe  court  ahall  deem  juat" 

Beversed  and  remanded  with  direotlona 
for  further  prooeedlnga  in  conformity  wltb 
thia  opinion. 

ma  u.  B.  iss.) 
PERFECTO  BLANCO   Y  BLANCX),  Appt, 

HARRY  S.  HUBBARD,  U.  8.  Marahal  for 
Porto  Rico,  JoaS  A.  Fernandez  y  Perea, 
Frederick  Comwell,  and  Benjamin  Hoi- 


Thia  caae  la  governed  hy  tbe  decision  In 
Perei  y  Femandei  v.  Femandea  7  Fere^ 
ante,  412. 


APPEAL  from  the  DUtrlet  Court  of  tkt 
United  SUtes  for  Porto  Rico  to  re- 
»iew  a  decree  refusing  to  stay  by  injunc- 
tion the  execution  of  a  decree  in  a  suit  to 
aet  aside  conveyaucea  aa  iu  fraud  of  cred- 
itora,  which  latter  decree  it  bad  refused 
to  open  to  permit  ahaant  defendants  served 
by  publication  to  appear  in  and  defend  the 
enlt.  Reveraed  and  remanded  for  further 
proceed  inga. 

Bee  aame  caae  below,  4  Porto  Rtco  Fed. 
Rep.  201. 

Meaara.  Frederic  D.  HcKenney,  John 
Spalding  Flanuery,  William  Hits,  and 
Thomaa  D.  Mott,  Jr.,  for  appellant. 

Meaara.  N.  B.  K.  Pettlnglll  and  F.  Ii. 
Comwell  for  appelleea. 

Mr.  Chief  Justice  While  delivered  Uu 
opinion  of  the  court: 

Thia  record  involvea  the  bill  died  by  Per- 
fecto  Blanco  in  the  lower  court  to  enjoin 
the  aale  of  the  property  under  execution  in 
the  caae  of  Fernandez  and  Peres.  It  con- 
cerns, therefore,  the  proceedings  in  the 
equity  cause  and  the  right  to  reopen  tha 
decree  entered  in  the  same,  which  we  have 
just  diaposed  of.  As  stated  in  that  case, 
tbe  application  for  injunction  pendente  lite^ 
in  this  caae  wae  considered  by  the  courtg 
along  with  the  request  to  be  allowed'to  ap>* 
pear  and  defend  in  the  equity  eauae,  mad* 
by  Perez  and  Ocboa.  When  the  court  tem- 
porarily stayed  the  execution  of  tbe  jud^ 
ment,  a  suggestion  waa  made  to  counsel  bj 
tbe  court  that  in  this  ease  a  demurrer  b* 
flled  to  the  bill  pending  the  delay  which 
must  transpire  in  conaidering  tbe  subject 
of  the  right  to  enjoin  along  with,  or  in  eon- 
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nection  with,  the  right  of  Perez  and  Ochoa 
to  appear  nnd  defend.  Wlien  it  was  con- 
cluded that  the  t«'o  latter  peraoni  had  no 
■ucb  right,  and  the  right  to  an  injunction 
jMndenta  lite  in  this  case  was  refused,  the 
reason  which  controlled  the  court  in  refus- 
ing to  reopen  and  allow  a  defense  in  the 
equity  canee  were  filed  as  its  reasons  for 
sustaining  the  demurrer  and  flnall;  dia- 
oiasing  tlie  bill  in  this  caae.  As  those  rea- 
sons, however,  did  not  at  all  concern  them- 
selves with  the  grouni^a  of  demurrer  eepa- 
rately  stated,  but  solely  related  to  the  right 
to  stay,  by  the  process  of  injunction,  the 
execution  of  the  unsatisfied  judgment  and 
the  enforcement  of  the  equity  decree,  we 
think  it  plainly  results  that  the  decree  ren- 
dered in  this  ease  must  be  reversed,  be- 
cauae  the  two  case*  in  the  mind  of  the 
court  were  so  inseparably  united  that  the 
error  which  led  the  court  below  to  refuse 
in  the  other  case  the  right  to  reopen  the 
cause  controlled   its  action  in  this. 

The  decree  is  therefore  reversed  and  the 
CBUae  remanded  for  turthur  proceedings  not 
Inconsistent  with  this  opinion. 


(HO  V.  8.  MS.) 

VERI8IM0    VASQUEZ    VILAS,    PlfT.    in 
Err.  and  AppL, 

CITY  OP  MANILA.     (No.  83.) 

ESPBIRANZA  OTEBO  TRIQA8  et  ftL,  Plffs. 
in  Err.  and  Appts., 

CITY  OF  MANILA.     (No.  64.) 

RICARDO  AGUADO,  Appt, 

CITY  OF  MANILA.    (No.  207.) 

CODRT8    (S   387»)— APPEAI>-rBOM    SUFBEMR 

Court  of  PniLippiNC  Islands— Feder- 
al Question  —  "Cases  in  Which  a 
Tbbatt  of  the  United  States  is  Ir- 

1.  Judgments  of  the  supreme  court  of  the 
Philippine  Islands  denying  any  liability  of 
the  present  city  of  Manila  upon  municipal 
obligations  incurred  prior  to  the  cceaion  of 
the  Philippine  Inlands  to  the  United  States 
by  the  treaty  of  December  ]0,  1898  (30  Stat, 
at  L.  K54),  are  rendered  in  cases  in  wliich 
a  treaty  of  the  United  States  is  involved, 
within  the  meaning  of  the  act  of  July  1, 
1002  (32  Stnt.  at  L.  895,  cbap.  1360.  U.  6, 
Comp.  Stat.  Supp.  IBOfl,  p.  226),  %  10,  gov- 
ernine  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court,  although  no  distinct 
claim  under  that  treaty  was  made  in  the 
plead  in  ca- 

[Ed,   Note.— For  other   eoiei,  see  CoiirU.  Dec. 
DH.  i  3S1.*] 
TEBBITOHIEfl     a     5*)  —  CE8810WS     OH     CON- 

(lUESTS — DlBBOLUTION    OF    MUNICIPALITT. 

2.  A  municipal  corporation  is  not  totally 
dissolved  as  a  mere  consequence  of  military 

territorial  cession. 


Tkbritoribb  (5  G*)— Result  of  Oebbioii— 
Municipal  Pbopertt. 

3.  Public  property  belonging  to  the  city 
f  Manila  as  a  municipal  corporation  can- 
not be  regarded  as  having  passed  to  the 
United  States  under  tbc  cession  by  Spain 
of  the  Philippine  Islands  for  a  cash  con- 
sideration, under  the  treatv  of  Paris  of 
December  10,  I8S8,  of  all  "buildings, 
wharves,  barraclts,  forts,  structures,  publie 
highways,  and  other  immovable  property 
which,  in  conformity  with  law,  belong  to 
the  public  domain,  and  as  such  belong  to 
the  Crown  of  Spain," — especially  in  view 
of  the  further  stipulation  protecting  and 
safeguarding  the  property  and  proper^ 
rights  of  mnnicipal  corporations  precisely 
rere  those  of  individuals. 

I,    Note,— Fpr   other    casea,    see   Territories, 
Dig.  1  B.'] 

Municipal  Corposationb  (}  4S*)— Result 
OF  Cession— Oblioations  of  Reihcob- 
FOBATED  Municipality. 

4.  The  preaent  city  of  Manila,  reincor- 
porated by  the  Pliilippine  Commiasion  with 
substantially    the   same   municipal    powers, 

irea,  and  inhabitants  as  the  Spanish  mu- 
jioipality  of  the  same  name,  is  liable  upon 
municipal  obligations  incurred  prior  to  th» 
cession  of  the  Philippine  Islands  t^  tba 
treaty  of  Paris  of  December  10,  1S08,  to 
the  United  Statei. 

[Ed.  Note.— For  other  cbisi.  Ma  UuDlcIpal  Cor- 
pOTBtiom,  Dec.  Dig.  (  48.*] 
MUNICIPAI.    COHPOBATIONB    (J    254*)— CON- 

TBACTS—Ll ABILITY   OF    TRUST    ESTATK. 

G.  A  claim  under  a  contract  to  supply 
coal  to  a  municipality  for  use  in  operating 
its  waterworks  system,  apparently  entered 
into  upon  the  general  credit  of  the  city, 
does  not  constitute  a  charge  upon  the  prop- 
erty and  funds  held  in  trust  by  the  city  to 
be  devoted  to  the  establishment  and  main- 
tenance of  such  system. 

(Ed.  Note,— For  other  cnies,  Ka  Uunlclpal  Oor- 
oratloM,  Dec.  Dig.  {  »<••] 
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6.  A  debt  Incurred  for  coal  to  be  used  in 

a  municipal  waterworlts  system  Is  a  mu- 
nicipal obligation,  although  the  municipal- 
ity holds  property  ond  funds  ia  trust  to  be 
devoted  to  the  cgtabliabmeut  and  mainte- 
nance of  such  system. 

[Ed,  Note.— For  oth-r  lares,  see  Municipal  Cor- 
poratloDB,  Dec.  Dig.  !  Zt.'i 

[Nos.  S3,  64,  and  207.] 

Argued  February  24  and  27,  ISll.    Decided 
April  3,  101 1. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Philippine  Islands 
to  review  decrees  which  affirmed  decrees  of 
the  Court  of  First  Instance  of  the  City  of 
Manila,  sustaining  demurrers  to  and  dis- 
missing complaints  which  aeelc  to  estab- 
lish the  liability  of  the  city  of  Manila  fur 
obligations  incurred  prior  to  the  cession  of 
the  Philippine  Islands.  Reversed  with  di- 
rections to  overrule  the  demurrars.    Also  BB 
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APPEAL  from  tlw  Suprema  Coart  of  the 
Philippine  laUnds  to  reriew  &  judg- 
ment which  ftffinned  »  judgment  of  the 
Court  of  Firet  luatuce  in  the  Citr  of 
MkniU  In  favor  of  defendant  in  an  kc- 
tioD  to  enforce  the  liahilit^  of  the  ei^ 
of  Manila  for  a  debt  incurred  for  coal  (up- 
plied  for  its  waterworks  ej'stem  prior  to  the 
eesaion  of  the  Philippine  Islands  to  the 
United  Statea,  Reversed  and  remanded 
with  directioni  to  render  judgment  for 
plaintiff. 

See  lame  case  below,  9  Philippine,  013. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Frederic  R.  Coudert,  Howard 
Thayer  Kinssbary,  Paul  Fuller,  and 
Harry  Weston  Van  D;ke  for  plaintitls  in 
error  and  appellants. 

Messrs.  Paul  Chnrlton  and  Isaac  Adams 
ri  for  appellee. 

'  •Mr.  Justice  Larton  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error,  who  were  plain- 
tiffs below,  are  creditors  of  the  city  of 
Manila  as  it  existed  befcrre  the  cession  of 
the  Philippine  Islands  to  the  United  States 
bf  the  treaty  of  Paris,  Decenther  10,  1S98 
(30  Stat,  at  L.  1764].  Upon  tlie  theory  that 
the  city,  under  its  present  charter  from  the 
government  of  the  Philippine  Islands,  is 
the  same  juristic  person  and  liable  upon 
the  ohligations  of  the  old  city,  these  ac- 
tions were  brought  against  it.  The  su- 
preme court  of  the  Philippine  Islands  de- 
nied relief,  holding  that  the  present  mu- 
nicipality  is   a   totally   different   corporate 

P  MitH7,  and  in  no  way  liable  for  the  debts 

»  ef  the  Spanish  municipality. 

•  •The  fundamental  question  is  whether, not- 
withstanding the  cession  of  the  Philippine 
Islands  to  the  United  States,  followed  by 
«  raineorporatiou  of  the  city,  the  present 
municipality  is  liable  for  the  obligntione  of 
the  ei^  incurred  prior  to  the  cession  to  the 
United  SUtes. 

We  shall  confine  ourselves  to  the  ques- 
tion whether  the  ptaintifTs  in  error  are  en- 
titled to  Judgments  against  tlie  city  upon 
their  several  claims.  Whether  there  is  a 
remedy  adequate  to  the  collection  nhen  re- 
duced to  Judgment  is  not  presented  by  the 
record.  But  whether  tltere  is  or  is  not  a 
remedy  affords  no  reason  why  the  plain- 
tiffs in  error  may  not  reduce  their  claims  to 
judgment.  Mt.  Pleasant  v,  Beckwith,  100 
U.  S.  5U,  530,  25  L.  ed.  899,  703.  The  city 
confessedly  may  be  sued  under  its  eiisting 
charter,  and  that  implies  at  least  a  right 
to    judgment    if    they    establish    their    de- 

'ITte  city   as   now  incorporated    has    suc- 
ceeded to  all  of  the  property  rights  of  the 
old  city  and  to  the  right  to  enforce  all  of  its 
31  S.  C— 27. 


causes  of  action.  There  is  Identity  of  pur- 
pose between  the  Spanish  and  American 
charters  aad  substantial  identic  of  mu- 
nicipal powers.  The  area  and  the  inhabit- 
ants incorporated  are  substantially  the 
same.  But  for  the  change  of  sovereignty 
which  has  occurred  under  the  treaty  of 
Paris,  the  question  of  the  liability  of  the 
city  under  its  new  charter  for  the  debts 
of  the  old  city  would  seem  to  be  of  easy 
solution.  The  principal  question  would 
therefore  seem  to  Iw  the  legal  consequence 
of  the  cession  referred  to  upon  the  property 
rights  and  civil  obligations  of  the  city  in- 
curred before  the  cession.  And  so  the  ques- 
tion was  made  to  turn  in  the  court  below 
upon  the  consequenoe  of  a  change  in  aover- 
eignty  and  a  reincorporation  of  the  city  by 
the  substituted  sovereignty. 

Tbis  disposes  of  the  question  of  the  juris- 
diction of  this  court,  grounded  upon  the 
absence  from  the  petition  of  the  plaintiffs 
of  any  distinct  claim  under  the  treaty  o(  m 
Paris,  since,  under  g  10  of  the  Philippine  JJ 
organic  act'of  July  1,  1902  [32  Stat,  at  L.  " 
G03,  chap.  13CB,  U.  S.  Comp.  Stat.  Supp. 
1900,  p.  226],  this  court  is  given  jurisdic- 
tion to  review  any  final  decree  or  judgment 
of  the  supreme  court  of  the  Philippine 
Islands  where  any  treaty  of  the  United 
States  "is  involved."  That  treaty  was 
necessarily  "involved,"  since  neither  the 
court  below  nor  this  court  can  determine 
the  continuity  of  tbe  municipality  nor  the 
liability  of  the  city  as  it  now  exists  for  the 
obligation  of  tbe  old  city,  without  oon- 
Gidering  tbe  effect  of  tbe  change  of  sover- 
eignty resulting  from  that  treaty.  See 
Reavis  v.  Fianza,  215  U.  8. 16,  22,  64  L.  ed. 
72,  76,  30  Sup.  Ct.  Rep.  1. 

llie  historical  continuity  of  a  munici- 
pality embracing  the  inhabitants  of  the  ter- 
ritory now  occupied  by  the  city  of  Manila 
is  impressive.  Before  the  conquest  of  the 
Philippine  Islands  by  Spain,  Manila  existed. 
The  Spaniards  found  on  the  spot  now  oc- 
cupied a  populous  and  fortified  community 
of  Moros.  In  ISTl  they  occupied  what  was 
then  and  is  now  known  as  Manila,  and 
established  it  as  a  municipal  corporation. 
In  1574  there  was  conferred  upon  it  the  title 
of  "Illustrious  and  ever  loyal  city  of 
Manila."  From  time  to  time  there  occurred 
amendments,  and,  on  January  19,  1894, 
there  was  a  reorganiration  of  the  city  gov- 
ernment under  a  royal  decree  of  that  data. 
Under  that  charter  there  was  power  to 
incur  debts  for  municipal  purposes  and 
power  to  sue  and  be  sued.  The  obligations 
here  in  suit  were  incurred  under  tbe  charter 
referred  to,  and  are  obviously  obligations 
strictly  within  the  provision  of  tbe  munici- 
pal power.  To  pay  judgments  upon  such 
debts  it  was  the  duty  of  the  ayuntamiento 
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of  Usnilft,  wlileh  ma  tba  eorporiita  name 
of  the  old  city,  to  make  proviiion  in  its 
budget. 

The  ooDtention  that  the  llabiU^  of  the 
eit7  upon  luch  obligation  a  was  deitroyed 
bj  a  mere  change  of  lOTereignty  la  obvious- 
ly one  which  ii  without  a  shadov  of  moral 
force,  and,  if  true,  niuat  result  from  aettled 
prineiptea  of  rigid  law.  While  the  con- 
tracts from  which  the  claims  in  suit  result- 
u  ed  were  in  progress,  war  between  the  United 
f  tjtatea  and  Spain  ensued.  On  August  13, 
1898,  the  city  was  occupied  by  the  forces 
of  this  goTemment,  and  its  affairs  conduct- 
ed by  military  authority.  On  July  31,  1001, 
the  present  incorporating  act  was  passed, 
■nd  the  city  since  that  time  has  been  an 
autonomous  municipality.  The  charter  in 
force  is  act  1B3  of  the  Philippine  Commis- 
■lon,  and  now  may  be  found  as  chapters  08 
to  'i6  of  the  compiled  acts  of  the  Philippine 
Commission.  The  lat  section  of  the  charter 
of  1901  reads  as  follows: 

"The  inhabitants  of  the  city  of  Manila, 
residing  within  the  territory  described  in 
g  Z  of  this  set,  are  hereby  constituted  a  mu- 
nicipality, which  shall  be  known  as  the  city 
of  Manila,  and  by  that  name  shall  have  per- 
petual succession,  snd  shall  possess  all  the 
rights  of  property  herein  granted  or  hereto- 
fore enjoyed  and  possessed  by  the  city  oE 
Manila  as  organized  under  Spanish  si 

The  boundaries  described  in  g  2  include 
nbetantially  the  area  and  inhabitants 
which  bad  theretofore  constituted  the  old 
City. 

ily  S  4  of  the  same  act,  the  government  of 
the  city  was  invested  in  a  municipal  board. 

ejection  16  grants  certain  legialativB 
powers  to  the  board,  and  provides  that  it 
shall  "take  posseasion  of  all  lands,  build- 
ings, offices,  books,  pspers,  records,  moneys, 

property  or  rights  belonging  to  tbe  former 
city  of  Manila,  or  pertaining  to  the  busi- 
ness or  interests  thereof,  and,  subject  to  the 
provisions  herein  set  forth,  shall  have  ci 
trol  of  sll  its  property  except  the  build: 
known  as  the  ayuntaloiento,   provision   for 
the  occupation  and  control  of  which  is  made 
in  g  IS  of  this  act;  shall  collect  taxes  and 
other  revenues,  and   apply  tbe  same  in 
eordanee    with     appropriations,   aa   he: 
before  provided,  to  tbe  payment  of  tbe 
nicipal  eipensea;  shall  supervise  and  control 
^  tbe  discharge  of  oCBeial  duties  by  subordi 
IJ  nates;    shall   institute   judicial   proceedings 
"  to  reoover  property  and*  funds  of  the  city 
wherever  found,  or  otherwise  to  protect  the 
interests   of  the  city,  and  ahall   defend  all 
■nits  against  the  city,"  etc. 

Section  89  of  the  charter  expressly  pre- 
ierred  "all  eity  ordinances  and  orders  in 


force  at  the  time  of  tha  paaaaigB  of  this  aet, 
and  not  Inconsistent  herewith,"  until  modi- 
3t  repealed  by  ordlnancaa  passed  under 

this  act. 

Section  73  is  the  repealing  clause,  and 
provides  for  the  repeal  of  "all  acts,  orders, 

regulations"    which    are    inconsi stent    - 
with  tbe  provision!  of  the  &et 

Tbe  charter  oontaina  no  reference  to  tlw 
obligations  or  contracts  of  the  old  city. 

If  we  understand  the  argument  against 
the  liability  here  asserted,  it  proceeds  maiO' 
Jy  upon  the  theory  that  inaamuch  as  tha 
predecessor  of  the  present  city,  the  ayunta- 
miento  of  Manila,  was  a  corporate  entity 
created   by   the  Spanish  government,   wbea 

lovereignty  of  Spain  in  the  islands  waa 
terminated  by  the  treaty  of  cession,  if  not 
by  tbe  capitulation  of  August  13,  1B98,  the 

icipality  ipto  facto  disappeared  for  all 
purposes.  This  conclusion  is  reached  upon 
the  supposed  analogy  to  the  doctrine  ol 
principal  and  agent,  the  death  of  tbe  princi- 
pal ending  the  agency.  So  complete  is  the 
supposed  death  and  annihilation  of  a  mn- 
Ipal  entity  by  extinction  of  sovereign^ 
of  the  creating  state  that  it  was  said  iu  one 
of  tbe  opinions  below  that  all  of  the  public 
property  of  Manila  passed  to  the  United 
ijtates,   "for   a    consideration,    which    was 

/'  and  that  the  United  States  was  there- 
fore justified  in  creating  an  absolutely  new 

icipality,  and  endowing  it  with  all  of 
tbe  assets  of  the  defunct  eity,  free  from 
any  obligation  to  the  creditors  of  that  city. 
And  BO  the  matter  was  dismissed  in  the 
Trigas  Case  by  the  court  of  Grst  instance, 
by  the  suggefitton  tbst  "the  plaintiff  may 
have  a  claim  against  the  Crown  of  Spain, 
which  bas  received  from  the  United  States^ 
payment  for  that  done  by  tbe  plaintiff."  g 
*  We  are  unable  to  agree  with  the  argu-  • 
ment.  It  loses  sight  of  the  dual  eliaracter 
of  municipal  corporations.  They  exerciae 
powers  nhich  are  governmental  and  powers 
which  are  of  tt  private  or  business  character. 
In  the  one  character  a  municipal  corpora- 
tion is  a  governmental  subdivision,  and  for 
tliat  purpose  exercises  by  delegation  a  part 
ot  tlie  sovereignty  of  the  state.  In  tbe  other 
character  it  is  a  mere  legal  entity  or  juristie 
person.  In  tba  latter  character  it  standi 
for  the  community  in  the  administration  of 
local  ftSairs  wholly  beyond  the  sphere  of  the 
public  purposes  for  which  its  governmental 
powers  are  conferred. 

The  distinction  is  obaerved  in  South  Caro- 
lina V.  United  States,  199  U.  B.  437,  481,  60 
U  ed.  2S1,  2SB,  26  Sup.  Ct  Rep.  110,  4  A. 
b  E.  Ann.  Cos.  737,  where  Lloyd  t.  Now 
York,  S  N.  Y.  389,  374,  55  Am.  Dte.  347,  and 
Western  Sav.  Fund  Soo.  v.  Philadelphia,  SI 
Pa.  17G,  12  Am.  Dm.  730,  are  sited  and  ttp- 
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proved.    In  Lloyd  t.  N«w  Toric,  inpra,  It  U 
Hid: 

"Hie  ooTporatlon  of  tbe  city  of  Naw  York 
poiaaMM  two  kind!  of  poveri:  one  govern- 
mental  and  public,  and  to  the  extent  the; 
are  held  and  ezereiied,  ia  clothed  with 
•OTereigntj;  the  otber  private,  and  to  the 
extent  they  arc  held  and  exereiaed,  ia  a  legal 
individual.  The  former  are  given  and  uaed 
for  publie  purpoaea,  the  latter  for  piivate 
pnrpoaea.  While  in  the  exerdae  of  the 
fonner,  the  eorporation  ia  a  municipal  gov- 
ernment; and  irhile  in  the  ezereiae  of  the 
latter,  ia  a  corporate  kg&l  individual." 

tiee  alio  Dill.  Mun.  Corp.    4th    ed.    00; 

Peterabnrg    v.    Appl^arth,  £8  Oratt.  821. 

S48,    26    Am.     Kep.     357,    and    Oliver     v 

Worcester,  102  Haaa.  4S9,  S  Am.  Rep.  US. 

In  view  of  the  dual    character    of    mu' 

nldpal  eorporationa  there  ia  no  pnUie  rea- 

aon  for  preauming  their  total  diasolution  aa 

«  mere  eonaaquenee  of  military  occupation 

or   territorial    oeaaion.     The   suapenaion   of 

aneh  governmental  functiona  aa  are  obvioua- 

^  ly  inoompatible  with  the  new  political  re- 

m  lationa  thua    brought    aboat    may  be  pre- 

■  aumed.  *  But  no   euch   implicatioii  may   be 

reaaonably  indulged  beyond  that  reault, 

Sneb  a  conduaion  ia  in  harmony  with  tha 
aettlad  principlea  of  pnblle  law  aa  declared 
bj  thia  and  other  eoiirta  and  expounded  by 
the  text-hooka  upon  the  lawa  of  war  and 
iDtamational  law.  Taylor,  International 
Pub.  Law,  I  ST8. 

niat  there  ia  a  total  abrogation  of  tba 
fonuer  political  relationa  of  the  inbabitanta 
of  the  ceded  region  ia  ohvioua.  That  all 
Uwa  theretofore  in  force  which  aia  in  eon- 
Siet  with  the  political  character,  conatltu- 
tlon,  or  Initltutiona  of  the  anbatituted  aov- 
neign,  loae  their  force,  ia  alao  plain. 
Alvarea  y  Sanchez  v.  United  Btatea,  218  U. 
6.  107,  H  L.  ed.  482,  30  Sup.  CL  Rep.  387. 
But  it  ia  eqnally  aettled  in  the  same  publio 
law  that  that  great  body  of  municipal  law 
which  regulate*  private  and  domeatic  ri^ta 
eontinuea  in  force  until  abrogated  or 
changed  by  the  new  ruler.  In  Chicago,  R. 
L  *  P.  R.  Co.  V.  MoGlinn,  114  U.  S.  G42,  648, 
SB  L.  ad.  270,  271,  5  Sup.  Lt.  Rep  lOOS,  it 

"It  ia  a  general  rule  of  publie  law,  rec<^- 
niaed  and  acted  upon  bj  the  United  Btatea, 
that  whenever  political  jurisdiction  and 
legialative  power  over  any  territory  are 
tranalerrad  from  one  nation  or  sovereign  to 
another,  the  municipal  lawa  of  the  country, 
that  ia,  lawa  which  are  intended  for  the 
protection  of  private  righta,  continue  in 
force  until  abrogated  or  changed  by  the  new 
gnariunent  or  aovereign.  By  the  cession, 
pnblie  property  passes  from  one  govern- 
meat  to  tbe  oUier,  but  private  property  re- 
Baina  aa  bafor^  and  with  it  those  municipal 


laws  which  are  deatgned  to  seenre  its  peae» 
ful  use  and  enjoyment  Aa  a  matter  of 
courae,  all  laws,  ordinanoea,  and  regulations 
in  conflict  with  the  political  character,  inatl* 
tutions,  and  conatitutiou  of  the  new  govern* 
ment  are  at  once  diaplaeed.  Thus,  upon  * 
oeaaion  of  political  juriadiction  and  legia- 
lative power — and  the  latter  la  involved  In 
the  former — to  the  United  Stetea,  the  laws 
of  tbe  country  In  support  of  an  established  ^ 
religion,  or  abridging  the  freedom  of  the  |* 
*preBa,  or  authorizing  cruel  and  unuanal  • 
punishments,  and  the  like,  would  at  once 
ceaae  to  be  of  obligatory  force  without  any 
declaration  to  that  effect;  and  the  lawa  of 
tbe  country  on  other  anbjecta  would  neoea- 
sarily  be  auperaeded  by  existing  laws  of  tha 
□ew  government  upon  the  same  matters. 
But  with  respect  U>  other  laws  affecting  tbe 
poaaeBsion,  naa,  and  transfer  of  property, 
and  designed  to  aecnre  good  order  and  peace 
in  tbe  ctnnmunity,  and  promote  ita  health 
and  proaperity,  which  are  atrictly  of  a  mu- 
nidpal  character,  tbe  rule  ia  general,  that  a 
change  of  government  leavea  them  in  forca 
until,  by  direct  action  of  the  new  govern- 
ment, they  are  altered  or  repealed." 

The  above  language  was  quoted  with  ap- 
proval in  Downes  v.  Bidwell,  1S2  U.  8.  244, 
2B8,  4B  L.  ed.  lOSS,  1110,  21  Sup.  Ct  Bep^ 
770. 

Tbat  the  United  Statea  might,  by  virtue 
of  ite  situation  under  a  treaty  ceding  full 
title,  have  utterly  extinguiahed  every  mu- 
nicipality which  it  found  in  existence  in  the 
Fbilippine  Islands,  may  be  conceded.  Tbat 
It  did  BO,  in  view  of  the  practice  of  netiona 
te  the  contrary,  is  not  to  be  preaumed,  and 
can  only  be  established  bj  cogent  evidence. 

That  during  military  occupation  the  af- 
fairs of  the  city  were  in  a  large  part  ad- 
ministered by  officials  put  in  place  by  mili- 
tery  order  did  not  operate  to  dissolve  tba 
corporation,  or  relieve  it  from  liability  upon 
obligations  incurred  before  the  oecupation, 
nor  those  created  for  municipal  purposes  by 
the  admin istratora  of  ite  affaira  while  ite 
old  offloials  were  displaced.  New  Orleans  v. 
New  York  Mail  8.  8.  Co.  20  Wall.  387,  3B4, 
22  L.  ed.  354,  308.  During  that  occupation 
and  militery  administration  the  buaineas  of 
tbe  city  waa  carried  on  aa  uaual.  Taxea 
were  asseased  and  taxes  collected  and  ex- 
pended for  local  purpoaea,  and  many  of  the 
officiala  carrying  on  the  government  were 
those  found  in  office  when  the  city  waa 
occupied.  The  eontlnni^  of  the  corporate 
city  was  not  inconsistent  with  militery  oo-  g, 
cupation  or  tlie  constitution  or  institutions  g 
of  the  occupying  power.  Thls*ia  made  avl-  • 
dent  by  tha  oocurrencea  at  tba  time  of 
capitulation.  Thus,  the  articles  of  capita- 
iation  concluded  in  theaa  words:  '^li 
city,  ite  inhafattanta,    .    .    .    and  ita  pri- 
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?kta  property  of  bQ  dewription*,  ars  placed 
nnder  the  apeci&l  ufc^ard  of  the  faith  and 
boDor  of  the  American  Army."  Tbie  was 
qiiot«d  in  Freaident  MeEIinlej''B  iiiBtmc- 
tioDs  of  April  7,  ISOO,  to  the  Philippine 
CommiBBlon,  and  tonehing  thla  he  said:  "I 
believe  that  this  pledge  baa  been  faithfulljr 
kept."  And  the  eommietion  waa  directed 
to  labor  for  the  full  performance  of  this 
obligation.  TbjB  instruction  was  in  line 
irith  and  in  fulfilment  of  tbs  8th  article  of 
the  treaty  of  Paris  of  December  10,  1898. 
Under  the  3d  article  of  that  treaty  the 
archipelago  known  at  the  Fhilippice  lElanda 
was  ceded  to  the  United  Statea,  the  latter 
agreeing  to  pay  to  Spain  the  aum  of  $20,- 
000,000.  Under  the  flret  paragraph  of  the 
8th  article,  Spain  relinquished  to  tbe  Unit- 
ed Statea  "all  the  buildiuga,  wharves,  bar- 
racks, forts,  structurea,  public  highways, 
and  other  immovable  property  which,  in 
conformity  with  law,  belong  to  the  public 
domain,  and  a«  such  belong  to  the  Crown 
of  Spain."  It  is  under  this  clause,  in  con- 
nection with  the  clause  agreeing  to  pay  to 
Spain  $20,000,000  for  the  cession  of  the 
Philippine  group,  that  the  contention  that 
all  of  the  public  rights  of  the  city  of  Manila 
were  acquired  by  tbe  United  States,  which 
country  waa  therefore  Juatifled,  as  absolute 
owner.  In  granting  the  property  rights  so 
acquired  to  what  is  called  tbe  "abaolutely 
new  corporation"  created  thereafter.  But 
the  qualifying  words  tonehing  property 
rights  relinquished  by  Bpain  limit  the  re- 
Unquiabment  to  "property  which,  in  con- 
formity with  law,  belonging  to  tbe  public 
domain,  and  at  »a«h  lelong  to  the  Orotpn  of 
Bpain."  It  did  not  aSect  property  which 
did  not,  in  "conformity  with  law,  belong  to 
the  Crown  of  Spain."  That  it  was  not  in- 
0  tended  to  apply  to  property  which,  "in  con- 

•  formity  with  law,"  belonged  to  the  city  of 

•  Manila  as  a  munieipaI*corporatlon,  is  clear. 
Thl>  is  demonstrated  by  tbe  aecond  para- 
graph of  the  same  article,  which  reads; 
"And  it  is  hereby  declared  that  the 
reliuquiahment  or  cession,  as  the  caae  may 
be,  to  which  tbe  preceding  paragraph  refera, 
cannot  in  any  respect  impair  the  property 
or  rights  which  by  law  belong  to  tlis  peace- 
ful possession  of  property  of  all  kinds,  of 
provinces,  municipalities,  public  or  private 
establishments  .  .  .  having  legal  ca- 
pacity to  acquire  and  posseas  property  in 
the  aforesaid  territories  renounced  or 
ceded,  or  of  private  individuals."  Thus,  tbe 
proper^  and  property  rights  of  municipal 
corporations  were  protected  and  safeguard- 
ed precisely  as  were  the  property  and  proper- 
ty  rights  of  individuals. 

TtiMit  the  oeaaion  did  not  operate  at  an 
•xtinction  or  dissolution  of  corporations  is 
herein     raeogniied,     for     the     stipulation 


against  impairment  of  their  proper^  rights 
has  this  plain  significance. 

The  conclusion  we  reach,  that  the  legal 
entity  survived  both  the  military  occupation 
and  the  cession  which  followed,  finds  sup- 
port in  the  cases  which  hold  that  the 
Fuebloa  of  San  Francisco  and  Loa  Angelea, 
which  existed  as  municipal  organimtiona 
prior  to  the  cession  of  California  by  Mexico, 
continued  to  exist  with  their  community 
and  property  rights  intact  Cohas  v.  Eaisiu, 
3  Cat.  443;  Hart  t.  Burnett,  IS  Cal.  630; 
Townsend  v.  Greeley,  S  Wall.  338,  18  I*  od. 
S47;  Merryman  v.  Boume,  9  Wall.  592,  002, 
10  L.  cd.  083,  086;  Moore  t.  Steiuhach,  127 
U.  S.  70,  32  L.  ed.  61,  8  Sup.  Ct  Rep.  1067; 
Los  Angeles  Farming  t  Mill.  Co.  v.  Los 
Angolea,  217  U.  S.  817,  64  L.  ed.  738,  30 
Sup.  Ct  Rep.  (E2. 

Were  corporate  identity  and  eorporate 
liability  extinguished  aa  a  necessary  legal 
result  of  the  new  charter  granted  in  1001 
by  the  Philippine  Commission!  The  In- 
habitants of  tbe  old  city  are  the  inoorpo* 
rators  of  the  new.  There  is  substantially 
identity  of  area.  There  are  some  changes  in 
the  form  of  government  and  some  changes  in 
corporate  powers  and  methods  of  sdminis-  ^ 
tration.  The  new  corporation  ia  endowed  * 
with  all  of  the  property  and*property  ri^ts  • 
of  the  old.  It  has  the  same  power  to  sue 
and  be  aued  which  the  former  corporation 
had.  There  fa  not  the  slightest  suggestion 
that  the  new  corporation  shall  not  aucceed 
to  tbe  contracts  and  obligations  of  tbe  old 
corporation.  Laying  out  of  view  any  quea- 
tion  of  the  conatitutional  guaranty  against 
impairment  of  tbe  obligation  of  contracts, 
there  ia,  in  the  absence  of  express  legia- 
lative  declaration  of  a  contrary  purpose,  no 
reason  for  supposing  that  the  reincorpora- 
tion of  an  old  municipality  is  intended  to 
permit  an  escape  from  the  obligations  of 
the  old,  to  whow  property  and  rights  it  has 
succeeded.  The  juristic  identity  of  tbe 
corporation  has  been  in  no  wise  affected, 
and,  in  law,  the  present  city  ia,  in  eveij 
legal  senae,  the  aucceasor  of  the  old.  Aa 
such  it  is  entitled  to  the  proper^  and  prop- 
erty rights  of  the  predecessor  ooTporation, 
and  is,  in  law,  subject  to  all  of  its  lia- 
bilitiea.  Brougbton  v.  Pensacola  03  U.  S. 
2es,  23  L.  ed.  896;  Mt  Pleasant  v.  Beck- 
with,  100  U.  S.  G20,  26  L.  ed.  099;  Mobile 
V.  Wataon.  116  U.  S.  289,  20  U  ed.  620,  « 
Sup.  Ct  Rep.  398;  Shapleigb  v.  San  Angelo, 
167  U.  8.  646,  666,  42  L.  ed.  310,  313,  17 
ISup.  Ct.  Rep.  967 ;  O'Connor  v.  Memphis,  0 
Lea,  730;  Colchester  v.  Beaber,  3  Burr.  1866, 
1870,  in  which  caae,  when  a  munioipali^ 
became  disabled  to  act  and  obtained  a  new 
charter,  in  an  action  upon  an  obligation  of 
the  old  corporation,  there  was  judgment  for 
the  creditor.  Lord  Mansfield  saying: 

U,9,l,.f,r,n,GOOgle 


GAVIERES  T.  DNITBD  STATES. 


421 


"Many  eorporatfiniB,  for  want  of  legal 
magiitratw,  hav*  loat  their  aotivity,  and 
obtained  new  eluirtera.  MaidHtone,  Badnor, 
Carmartben,  and  manj  more  are  in  the  aauifl 
eaae  with  Colcherter.  And  yet  it  haa  never 
teen  diaputed  but  that  the  new  eharten  re- 
Tive  and  give  aetivity  to  tfaa  old  eorpo- 
ration;  except,  perhaps,  in  that  case  in 
Levinz,  where  the  corporation  bad  a  new 
name;  and  even  there  tha  court  made  no 
doubt.  Where  the  queition  has  arisen  upon 
any  remarkable  metamorphosii,  it  has  al- 
ways been  determined  'that  they  remain  the 
•ame  aa  to  debts  and  rights.'  " 
S  Morris  v.  State,  62  Tex.  TZS,  730. 
f  'In  Shapleigb  r.  San  Angelo,  supra,  thli 
oonrt  said  in  a  similar  ease: 

"The  Btate'B  plenary  power  over  its  mu- 
nicipal corporations  to  change  their  organ- 
ization, to  modify  their  method  of  internal 
government,  or  to  abolish  them  altogether, 
is  not  restricted  by  contracts  entered  into 
by  the  municipality  with  its  creditors  or 
with  private  parties.  An  absolute  repeal 
of  a  municipal  charter  is  therefor  effectual 
BO  far  as  it  aboliBhes  the  old  corporate 
organization;  but  when  the  same  or  sub- 
•tantially  Um  same  inhabitente  are  erected 
Into  a  new  corporation,  whether  with  ex- 
tended or  restricted  territorial  limits,  such 
new  corporation  is  treated  as  in  law  the  sue- 
eaaaor  of  the  old  one,  entitled  to  ite  property 
rights,  and  subject  to  ite  liabilities." 

Tbe  cases  of  I'rigu  and  Vilas  went  off 
■pan  demurrers,  and  no  question  of  remedy 
■rises  here. 

Tbe  appeal  of  Aguado  la  from  a  decree 
■pon  a  floal  hearing  denying  him  all  relief. 
That  all  three  of  tlie  plaintiffs  in  error 
ara  entitled  to  proceed  to  judgment  when 
tbey  shall  esteblish  their  several  claims  is 
obvious  from  what  we  have  said.  But  in 
the  Aguado  Case  it  it  sought  to  esteblish 
his  claim  aa  a  charge  against  certain  prop- 
erty and  funds  held  by  the  city  aa  trustee, 
known  as  the  Carriedo  fund.  In  1734  one 
Don  Francisco  Carriedo  y  Perodo  be- 
queathed to  the  city  a  fund  for  the  eatah- 
Ushment  of  waterworka,  to  be  kept  aa  a 
•eparate  fund  and  devoted  to  the  erection 
and  maintenance  of  the  works.  This  fund 
was  loyally  kept  and  greatly  increased,  and 
was  enlarged  by  a  special  tax  upon  meat, 
devoted  to  that  purpose.  The  works  were 
finally  completed  in  1878,  and  have  been 
B^nee  operated  by  the  eitj,  the  income  and 
special  tax  going  to  maintenance.  Certain 
seenrities  belonging  to  the  fund  are  now 
held  by  the  city,  the  income  being  applied 
„  t»  the  operation  of  the  works.  Aguado  took 
*  a  contract  to  supply  oosl  for  the  use  of  the 
■  Carriedo  worka,  and  made  a  deposit  to 
guarantee  the  contract.  When  the  city  was 
occupied  by  the  American  Army  it  was  In- 


debted to  him  for  eoat  so  suppliad,  aa  well 
as  for  the  deposit  so  made.  That  the  coal 
was  bought  for  and  used  in  the  operation  of 
the  Carriedo  works  ia  not  denied.  But  tbcra 
is  no  evidence  that  the  credit  was  given  to 
the  Carriedo  fund  ao  held  in  trust  under 
the  will  of  Carriedo.  The  contract  was 
made  with  the  ayuntemiento  of  Manila,  Just 
aa  all  other  eontracte  for  city  supplies  or 
works  were  made.  The  contract  not  having 
been  made  with  special  reference  to  the  lia- 
bility of  the  fund  held  In  trust  by  the  city. 
but  apparently  upon  the  general  credit  oi 
the  city,  we  are  not  disposed  to  reverse  tha 
judgment  of  the  court  below,  holding  that 
tbe  claim  of  Aguado  did  not  constitute  a 
charge  upon  the  Carriedo  fund. 

Aguado  Is,  nevertheless,  entitled  to  ft 
judgment.  The  designation  of  the  city  fa 
the  petition  aa  trustee  may  ba  regarded  aa 
descriptive.  The  debt  having  been  incurred 
by  the  city,  it  must  be  regarded  as  a  dty 
liability.  Taylor  v.  Davis  (Taylor  V. 
Mayo),  110  U.  S.  330,  330,  28  I^  ed.  1S3, 
IBS,  i  Sup.  Ct.  Rep.  147. 

Our  conclusion  is  that  the  decree  in  the 
Aguado  Case  must  be  reversed  and  the  eaaa 
remanded,  with  direction  to  render  judg- 
ment and  such  other  relief  as  may  seem 
in  conformity  with  law.  The  judgments  in 
the  Trigas  and  Vllaa  Caaea  will  be  reversed 
and  tbe  cases  remanded,  with  direeUon  to 
overrule  the  respective  demurrers,  and  for 
such  oth«r  action  as  may  be  consistent  with 
law,  and  consistent  with  this  opinion, 

(Hi  ol  B.  ns.) 

VICENTE  GARCIA   GAVIERES,  PUT.  Is 
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Eublie   place,   open   to   publie 
I  under  municipal  ordina — 
ng  a  public  olScer  by  deet 
word  in  his  presence,  contrary  to  P.  I.  1 


Code,  art  257,  are  not  identical,  so  that  a 
conviction  of  tbe  first  will  not  bar  a  prosecu- 
tion for  tbe  other,  although  the  acts  and 
words  of  the  aecuaed  set  forth  in  both 
charges  are  tbe  samsL 

[Bd.  Nets.— For  atb«r  cawe,  ae«  Criminal  Law, 
Cent.  Dls.  H  Wl,  t84-4(»;    Dm.  Dl(.  I  lOO.*] 
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IN  ERROR  to  the  Bnpreme  Court  of  tha 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  oonviction  in  tbe  Court 
of  first  Instenee  of  tha  City  of  Manila  of 
insulting  a  pnhiis  ofBoer  by  deed  or  word  is 
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hi!  prMenee,  mltltoug!)  tba  accuMd  bad  pn- 
irjouly  been  convicted  of  behaving  in  an 
indecent  manner  Id  a  publie  place,  open  to 
publio  view,  the  acta  and  worda  of  Uie  ae- 
cuaed  let  forth  in  both  chnrgea  being  tlie 
aame,    Affirmed. 

Bee  aame  case  belon,  10  Philippine,  094. 

The  facta  are  stated  in  the  opinion. 

Mr.  Tieente  Garcia  Gavierea,  in  pro> 
pria  penono,  for  plaintiff  in  error. 

Alalstant  Attomtry  Qeneral  Harr  for  de- 
e  fendant  In  error, 

*  'lit.  Justice  Dar  delivered  the  opinion  of 
the  court: 

^     Thia  case    preienta   the  tingle  queation 
«  wtiether  the  plaintiff  in  error,  bj  reason  of 

•  the  proceedings 'hereinafter  stated,  has  been 
twice  in  jeopardj'  for  the  aame  ofFenee. 

Uavierea,  plaintifT  In  enor,  was  charged, 
convicted,  and  sentenced  in  the  court  of  first 
inatanee  of  the  citj  of  Manila,  Philippine 
lelanda,  of  a  violation  of  article  Z67  of  the 
Penal  Code  of  the  Philippine  Islands,  which 
provides ; 

"The  penalty  of  arresto  mayor  shall  also 
be  Imposed  on  those  who  outrage,  insult,  or 
threatoi,  by  deed  or  word,  publie  officials 
or  agents  of  the  authorities,  in  their  pres- 
vea,  or  in  a  writing  addressed  to  tbem." 

Oaviares  was  cbarged  under  thia  article 
•rith  the  crime  of  calumniating,  outraging, 
and  inaulting  d  public  official  in  the  exer- 
cise of  hi*  office  by  word  of  moutb  and  in  bis 
presence.  Upon  conviction  he  was  sentenced 
to  four  months  of  arresto  mayor  and  to  pay 
the  cost  of  the  prosecution.  He  had  been 
previously  convicted,  becauee  of  the  same 
words  and  conduct,  under  article  2S,  |  2  of 
the  ordinance  of  the  city  of  Manila,  which 
provides : 

"No  person  shall  be  drunk  or  intoxicated 
or  behave  in  a  drunken,  boisterous,  rude,  or 
Indecent  manner  In  any  public  place  open  to 
public  view;  or  be  drunlc  or  intoxicated  or 
behave  in  a  drunken,  boisterous,  rude,  or 
indecent  manner  In  any  place  or  premises 
to  the  annoyance  of  another  person." 

Section  fi  of  the  act  of  CongrcBs  of  July 
1,  1902  (32  Stat,  at  L.  SBl,  chap.  1360), 
provides:  "No  person,  for  the  same  offense, 
aball  be  twic«  put  in  jeopardy  of  punish- 

Thls  statute  was  before  this  court  In  the 
ease  of  Eepner  v.  United  SUtes,  196  U.  S. 
100.  40  L.  ed.  114,  U  Sup.  Ct.  Rep.  797,  1  A. 
ft  E.  Ann.  Cas.  656,  and  it  was  there  held 
that  tbe  protection  against  double  jeopardy 
therein  provided  had,  by  means  of  this  stat- 
ute, been  carried  to  the  Philippine  Islands 
in  the  aense  and  in  the  meaning  which  it 
had  obtained  under  the  Constitution  and 
laws  of  the  United  Statea. 

It  is  to  be  obaerved  that  the  protection 


intended  and  speelffcallj  g^ren  Is  against  ^ 
second  jeopardy  for  tbe  tain^offenie.  The  • 
question,  therefore,  is,  Are  the  offenses 
charged,  and  of  which  a  conviction  baa  been 
had  in  the  municipal  court  and  in  the  court 
of  ttrst  Instance,  identical?  An  exami- 
nation of  the  ordinance  shows  that  tbe  gist 
of  tbe  offense  under  It  was  behaving  In  an 
Indecent  manner  In  a  public  place,  open  to 
public  view.  It  WSJ  not  necessary  to  charge 
or  prove  under  the  municipal  ordinance  any 
outrage,  insult,  or  threat  to  a  public  of- 
ficial or  agent  of  the  authorities.  Tha 
charge  contained  In  the  record  shows  that 
under  the  municipal  ordinance  the  plaintiff 
in  error  waa  cbarged  with  wilfully  and  an- 
lawfully.  In  a  publie  street  car  and  in  the 
precence  of  numerous  persons,  including 
ladies,  conducting  himself  in  a  reclileaa,  in- 
decent, and  discourteous  manner. 

It  is  true  that  tbe  acts  and  worda  of  the 
accused  set  forth  in  both  charges  are  the 
same ;  but  in  the  aecond  caae  it  was  charged, 
as  was  essential  to  conviction,  that  the  mis- 
behavior In  deed  and  words  waa  addressed 
to  a  public  ofBciaL  In  this  view  we  arc 
of  opinion  .that  while  the  tranaacUon 
charged  Is  the  same  In  each  case,  tbe  of- 
fenses are  different.  This  waa  the  view 
taken  In  Morey  v.  Com.  108  Mass.  433,  in 
which  the  supreme  court  of  Uassachusetta, 
spealcing  by  Judge  Gray,  held: 

"A  conviction  or  acquittal  upon  one  in- 
dictment is  no  bar  to  a  subsequent  convic- 
tion ami  sentence  upon  another,  unless  the 
evidence  required  to  support  a  conviction 
upon  one  of  them  would  have  been  suf- 
ficient to  warrant  a  conviction  upon  the 
other.  The  test  Is  not  wbetber  the  defend- 
ant has  already  been  tried  for  the  same  act, 
but  whether  he  has  been  put  In  Jeopardy 
for  the  same  offense.  A  single  aot  may  be 
an  offense  against  two  statutes;  and  if  each 
statute  requires  proof  of  an  additional  fact 
which  tbe  other  does  not,  an  acquittal  or 
conviction  under  either  atatute  does  not 
exempt  tbe  defendant  from  prosecution  and  ^ 
punishment  under  tbe  other."  g 

•  This  caae  was  cited  with  approval  in  Car-  • 
ter  V.  McClaughry,  183  U.  S.  367,  395,  4S 
L.  ed.  236,  251,  22  Sup  Ct.  Bep.  181.     In 
tbe  Carter  Case,  speaking  of  the  identity 
of  offenses  charged,  this  court  said: 

"The  offenses  charged  under  this  article 
were  not  one  and  the  same  offense.  Thie 
Is  apparent  if  the  test  of  tbe  identity  of  of- 
fenses, that  the  same  evidence  is  required 
to  sustain  them,  be  applied.  Tbe  first 
cliarge  alleged  'a  conspiracy  to  defraud,'  and 
the  second  charge  alleged  'causing  falsa  and 
fraudulent  claims  to  t>e  made,'  which  were 
separate  and  distinct  offenses,  one  requir- 
ing certain  evidence  which  the  other  did 
Dot.    Tbe  fact  that  both  cbargea  related  tc 
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■sd  graw  mtt  of  ona  tnnsaetiim  mada  no 
dlOereoee." 

Id  BiirtoD  t.  TJnited  Btetaa,  202  U.  S.  344, 
381,  50  L.  ed.  10S7,  1071,  Ze  Bnp.  Ct.  Eep. 
8SB,  Q  JL  A  E.  Ann.  Caa.  3Se,  Biahop'a  Crim- 
inal Iav,  vol.  1,  S  lOSl,  waa  qnolad  with  ap- 
proval to  tba  effaot,  "Jeopardj  ia  not  the 
■ame  whan  tha  two  Indictment*  are  lo 
diveraa  aa  to  preolnda  the  aama  eridence 
from  auataining  both."  In  that  eaae  this 
eonrt  aald,  apeakfng  of  a  plea  of  autre  foil 
avquit:  "It  muat  appear  that  the  offense 
eharged,  naing  the  worda  of  Chief  Justice 
Shaw,  "waa  the  aane  in  law  and  In  fact. 
Hie  plea  will  be  Tieiona  if  the  offenaea 
ehai^«d  in  the  two  Indiotmenta  be  ptTfeotly 
diatlnet  In  point  of  law,  howeoar  nearly  fftey 
eMy  be  oonneoled  in  foot.'" 

Appl}ing  tlieae  pTineiplea,  it  ii  apparent 
that  evidence  anfflcient  for  conviction  under 
I   the  firat  charge  would  not  have  eonvieted 
under  the  aeeond  indictment.     In  the  aee- 
ond  cBie  it  WBB  ueceaaar;  to  arer  and  prove 
the  inault  to  a  public  official  or  agent  ol 
the  anthoritiea,  in  hia  pretence  or  in  a  writ- 
ing addreaud  to  him.    Without  luch  charge 
and  proof  there  could  have  been  no  eonvie- 
tion  in  the  aeeond  caae-    He  requirement  of 
(Mtilf  to  a  puhUo  offioial  waa  lacking  in  the 
flrat  offenie.    Upon  the  charge,  under  the 
ordinance.  It  was  necesiarj  to  abow  that 
^  the  offense  was  committed  In  a  pnblie  place, 
«  open  to  public  view;  the  insult  to  a  public 
•  official  need  only  be  In  his*preaence  or  ad- 
dressed to  him  in  writing.    Each  offense  re- 
quired proof  of  a  fact  which  the  other  did 
not      Consequently    a    conviction    of    one 
would  not  bar  a  prosecution  for  the  other. 

A  minority  of  the  supreme  court  of  the 
niilippine  Islands  was  of  opinion  that  there 
waa  double  jeopardy  In  the  case  at  bar  upon 
the  author)^  of  the  case  of  Orafton  v.  Unit- 
ed SUtes,  £0e  U.  a  333,  51  L.  ed.  10B4,  27 
Sup.  CL  Bep.  T4&,  II  A.  A  E.  Ann.  Gas.  540. 
In  that  case  the  supreme  court  of  the  Philip- 
pine Islands  held  that  a  soldier  of  tba  Unit- 
ad  States  Army  might  be  prosecuted  for 
homicide  before  «  military  court-martial 
and  also  before  a  civil  court  exercising  au- 
thoTitf  In  the  islands.  That  judgment  was 
reversed  and  the  eonvietion  before  the  mili- 
tary eonrt-martial  held  to  bar  a  prosecution 
for  the  same  homicide  in  the  civil  courts  of 
the  Philippine  Islands.  It  appeared  that 
Orafton  had  been  acquitted  of  the  unlawful 
homicide  of  a  Filipino  by  a  duly  convened 
eonrt-martlal  having  jurisdiction  of  the  of- 
fense. After  acquittal  he  was  charged  in 
tiie  court  of  first  instance  of  the  province  of 
Iloilo  with  the  crime  of  asBssBination  in 
eommitting  the  same  homicide.  He  was 
eonvicted,  notwithstanding  his  pies  of  for- 
mer jeopardy,  of  infraction  of  article  404  of 
the  Penal  Code,  of  the  crime  of  homidde 
in  UllinK  the  f^lipino. 
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This  oonrt  held  that  the  oonrt-martial 
had  fall  jurisdiction  to  try  the  accused  for 
the  offenae;  that  it  derived  Ita  antkori^ 
from  Um  aame  governmental  power  aa  did 
the  civil  court  in  the  Philippine  Islands, 
and  that  If  the  conrietion  In  the  civil  eourt 
were  allowed  to  stand,  the  aceuaad  would 
be  for  the  second  time  in  jeopardy  for  th* 
same  homicide.  Ur.  Justice  Harlan,  d»- 
livering  the  opinion  of  the  court,  said: 

"But  paasing  by  all  other  queatiMa  dl»' 
cuaaed  by  counsel,  or  which  might  ariaa  on 
the  record,  and  restricting  our  decisian  to 
the  above  queation  of  double  jeopardy,  m 
adjudge  that,  consistently  with  the  above  ^ 
act  of  1902,  and  for  the  reaaona  atatad,  tba  ■* 
plaintiff  in  error,  a  soldiei*in  the  Anaj,* 
having  been  acquitted  of  the  crime  of  homi- 
cide, alleged  to  iiave  been  committed  by  Uia 
in  the  Philippinea,  hj  a  military  conrt  of 
competent    jurisdiction,    proceeding    andar 
the  authority  of  the  United  Stataa,  eoald 
not  be  aubseqnently  tried  for  the  aama  of- 
fense in  a  civil  court  exercising  authori^ 
in  that  territory." 

In  the  cose  at  bar  the  offenae  irf  innlt 
to  a  puhliB  official,  covered  by  the  seotioa 
of  the  Philippine  Ood^  waa  not  within  tba 
terms  of  the  offense  or  proaeoution  imder 
the  ordinanee.  While  it  la  true  that  the 
conduct  of  the  accused  waa  one  and  the 
same,  two  offenaes  resulted,  each  of  which 
had  an  element  not  embraced  In  the  other. 

The  judgment  of  the  Supreme  Court  of 
the  Philippine  Islands  ia  affirmed. 

Affirmed. 

Dissenting,  Ur.  Justice  Harlui. 

t3M  TJ.  S.  107.) 

BAFABL  lantlQUEZ,  In  Hie  Own  Name 
and  OS  Administrator  of  the  Estate  of  An- 
tonio Enriquei,  Deceased,  et  al.,  Appta., 

FRANCISCO  BAEZ  GO-TIONQCO,  Floren- 
cia  Victoria,  Franoisoo  Enriquei,  and  Cho 
Jan-Ling. 

Husband  awd  Wife  (J  276*)~ExEcnTOM 

AND  ADUiniSTBATOBS— ColfMUniTT  ES- 
TATBB. 

1,  On  the  death  of  the  wife,  the  husband, 
if  Burviving,  waa  entitled,  under  the  Span- 
ish law  in  force  in  the  Philippine  Islands, 
*~  settle  the  affairs  of  the  community,  and 

bis  death  his  executor  waa  the  proper 
administrator  of  the  same. 

.  Note.— Tor  other  cues,  sec  Hnibsod  bd4 
Dee.  D*.  I  rrs.*) 

HUBBAWD  AUD  WiFB  (1  276*)— BXXCUTOM 
AND     ADUINIHTBAT0B8 — CLAIM     AQAIIOT 

OoMUUHiTi  Estate. 

2.  Bervices  rendered  In  aid  of  winding  up 
the  community  business  were  a  proper 
charge  on  the  community  estate,  under  P.  L 
Civ.  Code  1869,  art.  1004,  even  though  ren- 
dered after  tba  death  of  both  husband  and 
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JoDomiTT  (S  688*)— iOAiHffr  Refresznta- 
TivB  — Wbbh  Bihdino  ComnjHm  Es- 
tate. 

3.  A  Judgment  agaiast  &n  executor  and 
general  admin  i  strata  r  administering  the 
eatatee  of  both  bis  deceased  parents,  for 
■ervicea  rendered  to  both  estateB  b;  the 
wiah  of  all  the  heiri,  in  aid  of  winding  up 
the  cotnmnnitj  bniineaa,  bound  the  com- 
tnunit^  eitate,  under  the  Spanish  law  in 
force  in   the  Philippine  Islands. 

[Ed.    No(s.^For    othar    cues,    sea    Jndinunt. 
Oeat.  Dig.  I  12U :   Dec  Dig.  g  SgS.*] 
[No.    &S.] 


APPEAL  from  the  Supreme  Court  of  the 
Philippine  lalandt  to  review  a  decree 
which  affirmed  a  decree  of  the  Court  of 
First  Instance  of  the  Citj  of  Manila,  die- 
missing  a  suit  to  set  aeide  a  judgment  sale 
of  community  property.     Affirmed. 

See  same  ease  below,  10  Pbilippine,  10. 

The  facU  are  sUted  in  the  opinion. 

Meaere.  Jackson  H.  Ralston,  Freder- 
ick L.  Siddons,  and  William  E.  Richardson 
for  appellanta. 

Mesars.  Aldla  B.  Browne,  Alexander 
Britton,  and  Evani  Browne  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

Thia  is  an  appeal  from  a  Judgment  of  the 
■upreme  court  of  the  Philippine  Islanda,  af- 
firming the  judgment  of  the  court  of  first 
Instance  tor  the  citj  of  Manila,  which  dis- 
miesed  this  suit.  The  action  was  brought 
to  set  aside  a  judgment  sale  of  land  in 
Manila,  known  as  the  Old  Theater,  former- 
\j  the  communis  property  of  Antonio  En- 

a  Tiquec   and    his    wife,    Ciriaca   Viltanneva. 

7  The  plaintiffs*  and  appellants  are  the  ad- 
miniatrator  of  the  estate  of  Antonio,  in- 
eluding  the  interest  of  Ciriaca  Villanueva, 
and  all  of  the  heira  of  the  two,  except 
Francisco  Enriquez,  one  of  the  defendants. 
The  other  defendants  now  before  the  court 
are  the  purchaser  at  the  sale  and  a  subse- 
quent purchaser  from  him. 

Ciriaca  Villanueva  died  intestate  in  1682. 
Thereafter  her  husband  administered  the 
eommunity  property  until  his  death  in  1S84. 
By  a  codicil  to  his  will,  as  stated  by  the 
suprone  court,  ha  provided  "that  the  in- 
ventory, valuation,  and  partition  of  this  es- 
tate be  made  extrajudicially,  and  by  virtue 
of  the  power  which  the  law  grants  him,  be 
forbids  any  judicial  interference  in  the  set- 
tlement thereof,  conferring  upon  his  execu- 
tors the  necessary  authority  therefor,  with- 
out any  restriction  whatever,  and  extend- 
ing their  term  of  office  for  such  period  as 
may  be  required  for  thia  purpose."  The  de- 
fendant Francisco  EnriqucE  was  the  exec- 
utor, and  in  April,  1S8B,  was  appointed  the 

■For  other  oeua  see  same  tonic  A  |  hitiibbb  In 
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general  administrator  of  the  estate,  includ- 
ing the  intereat  of  Ciriaca  Villanneva,  with 
directions  to  proceed  in  accordance  with  the 
codicil,  which  he  did  until  March,  1001, 
except  for  a  abort  time  in  May,  1900.  There 
were  no  testamentary  or  other  proceedings 
in  court,  and  could  not  he,  by  Spanish  law, 
in  view  of  the  codicil,  but  it  lay  with  Fran- 
cisco Enriquez  to  carry  out  the  trust.  There 
were  differences  among  the  beira,  and  they 
made  an  agreement  in  August,  1807,  for  an 
extrajudicial  partition,  subject  to  the  pro- 
viatons  of  the  will,  in  which  Jose  Moreno 
Lacalle  waa  to  act  as  an  arbitrator.  The 
partition  fell  through,  but  Lacalle  rendered 
services  to  the  two  estates,  as  both  courts 
have  found,  and  on  October  23,  1S9T,  it  waa 
agreed  by  Francisco  Enriquez,  the  defend- 
ant, and  Rafael  Enriquez,  on  behalf  of  the 
plaintiffs,  that  the  land  in  question  should 
be  sold,  for  the  purpose,  among  others,  of 
paying  Lacalle.  No  sale  was  made,  however,  ^ 
and  in  1S9B  Lacalle  sued  Francisco  Enriquez  s 
as  executor  and* administrator,  as  aforesaid.  • 
The  defendant  admitted  the  debt,  stated 
that  he  had  no  money,  anu  pointed  ont  this 
land  for  execution.  On  September  10,  189B, 
the  land  waa  sold  for  more  than  the  ap- 
praised value  to  the  defendant  Go-Tiongeo, 
who  bought  in  good  faith,  and  without  no- 
tice of  any  claim  unless  notice  Is  implied  bj 
law. 

There  is  no  question  that  every  eonaidera- 
tion  of  justice  is  in  favor  of  the  defendants, 
from  whom  the  plaintiffs  are  endeavoring  to 
get  back  the  land  without  restitution  of 
the  purchase  price,  and  after  the  last  pur- 
chaser has  made  coatly  improvements.  The 
ownera  of  the  land  agreed  to  the  rendering 
of  the  services,  but  they  attempt  to  avoid 
the  payment  on  technical  grounds.  They 
aay  that  the  debt,  having  been  incurred 
after  the  death  of  the  husband  and  wife, 
did  not  bind  their  estates;  that  if  the  claim 
liad  been  good  against  the  estate  of  the  hus- 
band, the  suit  should  have  been  brought 
against  bis  heirs;  and  finally,  that  the  judg- 
ment against  Francisco  Enriquez  could  not 
bind  the  estate  of  Ciriaca,  so  that  the  sale 
must  be  void,  at  leaat  in  part.  But  in  our 
opinion  these  objections  ought  not  to  pre- 
vail, on  the  facts  as  stated  by  both  courts 
below,  and  the  law  as  it  waa  administered 
in  the  Philippines  at  the  time  of  the  act& 

It  aeems  to  have  been  understood  by  every- 
body that  Francisco  Enriquez  was  admin- 
istering both  estatea  in  fact,  and  to  have 
been  intended  by  his  appointment  in  April, 
1886,  that  he  should  do  ao  by  authority  of 
law.  The  decree  under  which  the  plalntitT 
Kafael  Enriquez  now  is  administrator  of 
the  estate  of  both  parents,  on  the  face  givea 
him  the  same  authority  that  Francisco  had 
bad  before.     The  auprenie  oourt  holds  in 
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this  ea««  that  on  the  death  of  the  wife,  the 
bDsbaod,  if  lurrmiig,  ii  entitled  to  settle 
the  afFair*  of  the  community,  and  that,  on 
his  death,  his  executor  it  the  proper  tid- 
mlaiitrator  of  the  same.  See  Alfonso  t. 
^Natividad,    6    Philippine,    240;     Prado    v. 

■  Lagera,  7  Philippine,  395;  Johnston  v.  San 

■  Francisco  Sav.*  Union,  76  Cal.  134,  7  Am. 
8t.  Hep.  12B,  18  Pac.  7S3;  Moody  v,  Smoot, 
78  Tex.  118,  14  S.  W.  285;  Lamm'a  Suc- 
cession, 40  La.  Ann.  312,  4  So.  H3;  Crary  t. 
Sleld,  9  N.  M.  222,  229,  60  Pac.  342,  8.  0. 
10  N.  M.  267,  61  Pac.  118.  We  should  be 
■low  to  disturb  their  decision,  even  if  we 
did  not  believe  it  to  be  right,  as  we  do. 
But  when  without  dispute  Antonio  was  act- 
ing, there  seems  to  be  no  necessity  for  iD' 
quiring  whether  the  appointment  could  have 
been  avoided  If  the  attempt  had  been  made. 
The  contract  with  Lacalle,  it  made  by 
Francisco  Enriquez,  as  seems  to  have  been 
aasnmed  below,  was  made,  aa  we  have  said, 
by  the  wish  of  all.  The  services  ware  ren- 
dered in  aid  of  winding  up  tbe  community 
business,  and  were  a  proper  charge  upon 
the  «tate.  See  Civil  Code  of  1889,  art. 
1064.  By  Chung-Quiong  v.  Sy-Tiong  Tay, 
10  Philippine,  141.  Francisco  Enriquez  was 
tbe  only  representative  of  the  estate.  The 
only  practicable  means  of  collecting  the  debt 
was  by  suit  against  him.  The  record  of  the 
nit  that  was  brought  most  frequently  rer 
fen  to  him  as  executor,  but  at  times  as 
executor  and  administrator;  and  the  su- 
preme court  says  that,  as  matter  of  law,  the 
■nit  was  directed  against  him  in  the  latter 
aa  well  as  the  former  eapaoity.  The  judg- 
ment miiBt  be  taken  to  have  bound  the  com- 
munity estate.  Carter  v.  Conner,  60  Tex. 
62;  Landreaux  v.  Louque,  43  IdL  Ann.  234, 
9  So.  32.  Other  matters  would  have  to  be 
discussed  Iwfore  we  could  reverse  the  judg- 
ment below,  but  we  see  no  ground  for  doubt- 
ing that  it  should  be  affirmed. 

Judgment  affirmed. 

n»  TT.  8.  111.) 
THERESA   ARNE'lT,   Eatte  Reade,   Rob- 
ert Lea,  Marjr  Buquor,  and  Aaron  H.  Lea, 
Appta., 

D.  M.  READE. 

HOBBANB  AND  Wife  (|  267n— Comnmrrr 
PaoPEBTT  — AUENAUOH  Without  Com- 
6XNT  or  Wife. 

1,  Community  property  acquired  by  the 
husband  before  the  passage  of  N.  M.  Laws 
1901,  chap.  62,  9  6  (a),  is  lubjeet  to  the 

E revision  of  that  section  that  neither  hus- 
and  nor  wife  shall  dispose  of  real  estate 
acquired  during  coverture  by  onerous  title 
unless  both  join  in  the  execution  of  the 
deed. 

tEd.  Note.— Fm-  otter  caspi,  aee  Husband  anfl 
W\tt.  CenL  Dig.  Ii  8M.  la-Ka-.    Dec.  Dig.  I  SBI.'l 


CoBSTiTUTiONAi.  Law    (I    06*)  —  Vfbted 

RioTTTs  —  AuBtfATiON    OF   ComiDMirr 

Pbopbrtt. 

2.  A  husband  had  no  vested  rights  in  the 
community  property  acquired  prior  to  the 
passage  of  N.  M.  Laws  1001,  chap.  62, 
j  8  (a),  of  which  he  would  be  deprived  by 
applying  to  such  property  the  provision  of 
that  section  that  neither  husband  nor  wife 
shall  dispose  of  real  estate  acquired  during 
coverture  1^  onerous  title  unless  both  join 
in  the  execution  of  the  deed. 

[Ed.  Note.— F^r  otber  cSMS,  see  Constltutloaal 
Law,  Cent.  DIr.  1  MO:    Dec.  Dlt-  I  «.'! 

INo.  08.1 

Argued  March  13  and  14,  1911.     Decided 
April  3,  1911. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  for  Dofia  Ana  County,  in  that 
territory,  in  favor  of  plaintiff  in  a  suit  to 
quiet  title  to  community  property  bought 
from  the  husband  without  the  wife's  par- 
ticipation in  the  conveyance.     Reversed. 

Bee  same  ease  below,  14  N.  M.  442,  9$ 
Pac.    131. 

The  facte  are  stated  in  the  opinion. 

Messrs.  N.  O.  FrenRer  and  Clifford 
S.  Walton  for  appellants. 

Mr.  J.  H.  Paxton  for  appellee.  ^ 

*  Mr.  Justice  Holmes  delivered  the  optn-  ■ 
ion  of  the  court: 

This  is  a  suit  to  quiet  title,  brought  by 
the  appellee  against  the  widow  of  Adolpho 
Lea,  for  whom  her  heirs  were  substituted 
upon  ber  decease.  Adolpho  Lea  married  in 
1S6T.  He  bought  the  land  Id  qneition  in 
18S9  and  1893,  and  it  became  community 
property.  In  1902  be  sold  it  to  the  appel- 
lee, shortly  before  his  death  In  the  same 
year,  his  wife  not  joining  in  the  convey- 
ance. By  the  laws  of  New  Mexico  of  1901, 
chap.  62,  S  6  (a),  "neither  husband  nor  wife 
shall  convey,  mortgage,  encumber,  or  dispose 
of  any  real  interest  or  legal  or  equitable  In- 
terest therein  acquired  during  coverture 
by  onerous  title  unless  both  join  In  the  exe- 
cution thereof."  The  courts  of  New  Mexico 
gave  judgment  for  the  plaintiff  on  the 
ground  that  the  husband  had  vested  rights 
that  would  be  taken  away  it  the  statute 
were  allowed  to  apply  to  land  previously  ac- 
quired; citing  Guice  V.  Lawrence,  2  La.  Ann. 
226.  Spreckels  v.  Bpreckels,  116  CaL  33B,  3fl 
L.R.A.  407,  68  Am.  6t  Rep.  170,  48  Pac. 
228,  etc.    The  defendants  appealed  to  this 

There  was  some  luggestioD  at  the  argu- 
ment that  the  husband  acquired  from  his 
marriage  rights  by  contract  that  could  not 
be  impaired ;  hut  of  course  there  is  nothing 
in  that,  even  if  it  appeared,  as  it  does  no^ 
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(hat  tha  partle*  were  mkiried  in  New 
Mexieo,  tben  being  damielled  there.  Mty- 
D&rd  V.  Bill,  126  U.  &  190,  210,  31  L.  ed. 
nSi,  ess,  «t  aeq.  8  Sup.  Ct.  Rep.  723;  Baker 
T.  KilgOM  (Neilwn  v.  Kilgore),  146  U.  B. 
487,  4»,  491,  86  L.  ed.  780-788,  12  Sup. 
^  CL  Rep.  949.  Tbe  rapreine  court  doea  not 
H  put  ita  deeiBion  upon  that  ground,  but  upon 
■  th«  notion*th&t,  during  tbe  joint  lives,  the 
huiband  wa*  In  aubstance  the  owner,  the 
wife  having  a  mere  expectancy,  and  that  tbe 
old  aajing  waa  true,  that  community  ia  a 
partnership  which  b^iua  only  at  ita  end. 
We  do  not  perceive  how  this  statement  of 
tbe  wife's  position  can  be  reconciled  with 
the  old  law  of  New  Mexico  embraced  in 
ii  2030,  2031  of  tbe  Compiled  Lawa  1897, 
referred  to  in  the  dissenting  opinion  of  Ab- 
tett,  A.  J.,  that  after  payment  of  the  com- 
moD  debts,  the  deduction  of  the  survivor's 
aeparate  property  and  hia  half  of  tbe  acqueat 
property,  and  anbleet  to  tbe  payment  of  the 
debta  of  the  decedent,  the  remainder  of  the 
•oquest  property  and  the  separate  estate  of 
the  decedent  shall  constitute  tbe  body  of 
the  eatate  for  descent  and  distribution,  and, 
in  the  absence  of  a  will,  shall  descend,  one 
fonrth  to  the  BUiriTJng  husband,  etc.  For 
U  the  wife  had  a  mere  poasibility,  it  would 
■eem  that  whatever  went  to  the  husband 
foom  her  >o-ea1led  half  would  not  descend 
from  her,  but  merely  would  continue  his. 
The  statement  also  directly  contradicts  tbe 
eoneeption  of  the  community  ayatem  ex- 
pressed in  Warburton  v.  White,  176  U.  S. 
484,  494,  44  L.  ed.  fiSS,  B59,  20  Sup.  Ct  Rep. 
404,  that  tbe  control  was  given  to  the  hus- 
band, "not  because  he  was  the  ezelnsive 
owner,  but  because  by  law  be  was  created 
tbe  agent  of  eommunit}'."  And  notwith- 
■tanding  the  sitation  in  Garrosi  v.  Dastas, 
204  U.  8.  64,  Bl  L.  ed.  369,  27  Sup.  Ct.  Rep. 
2E4,  of  some  of  the  passages  and  dicta  from 
autiiora  and  eases  most  relied  upon  I^  the 
court  below,  we  think  it  plain  that  there 
was  no  intent  in  that  decision  to  deny  or 
quaJi^  tbe  expression  quoted  from  War- 
butt«i  V.  White.  Bee  204  U.  S.  78.  Los 
blenea  que  han  marido  ;  mujer  que  son  de 
ambos  par  medio.  Novisima  Recopilacidn, 
Bk.  10,  title  4,  Law  4. 

It  is  >ot  neceeaary  to  go  very  deeply  into 
the  preeiee  nature  of  the  wife's  interest  dur- 
ing marriage.  Tbe  discussion  has  ted  the 
dame  of  juridical  controversy  for  man; 
years.  The  notion  that  the  husband  is  the 
%  true  owner  is  said  to  represent  tbe  tendeuey 
?  of  the  French* euatoma.  S  BrieSBud,  Hist, 
du  Droit  Fran«.  1699,  n.  1,  The  notion  may 
have  beoi  helped  by  tbe  subjection  of  tbe 
womui  to  marital  power;  6  Laferrifire,  Eiat 
du  Droit  Fran«.  365;  Schmidt,  Civil  Law 
ef  Spain  and  Mexico,  arts.  40,  01;  and  in 
thi«  eountrr  \if  eonfusion  between  tbe  prac- 


tical effect  of  tbe  hnsband's  power  and  Its 
legal  ground,  If  not  by  mistranslation  of  am- 
biguous words  like  daminta.  See  United 
States  T.  Castillero,  2  Black,  17,  227,  IT 
L.  ed.  360,  400.  However  this  may  be.  It 
is  very  plain  that  the  wife  has  a  greater  in- 
terest than  tbe  mere  possibility  of  an  ex- 
pectant heir.  For  it  is  conceded  by  the 
court  below  and  everj>where,  we  believe,  that 
in  one  vray  or  another  she  has  a  remedy  for 
an  alienation  made  in  fraud  of  ber  by  her 
husband.  Novisima  RecopilaciSn,  Bk.  10, 
title  4,  Law  S;  Sctunidt,  Civil  Law  of  Spain 
and  Mezieo,  art.  01 ;  Garrozi  v.  Dastas,  204 
U.  B.  94,  78,  01  L.  ed.  36B,  878,  27  Sup.  Ct 
Rep.  224.  We  should  reqnire  more  than  a 
reference  to  Randall  v.  Kreiger,  23  WalL 
137,  23  L.  ed.  124,  as  to  the  power  of  the 
legialature  over  an  inchoate  right  of  dower, 
to  make  us  believe  that  a  law  eonld  put  an 
end  to  ber  interest  without  compensation 
consistently  with  the  Constitution  of  the 
United  BUtea.  But  whether  it  eonld  or  not 
it  has  not  tried  to  destroy  it,  but,  on  the 
contrary,  to  protect  it  And  aa  she  waa  pro- 
tected against  fraud  already,  we  can  con- 
ceive no  reason  why  the  l^slation  oould 
not  make  that  protection  more  effectual  by 
requiring  her  concurrence  in  her  husband's 
deed  of  the  land. 
Judgment  reversed. 

Mr.  Justice  McKenna,  dissentlngt 

1  dissent  from  the  opinion  and  judgment 
of  the  court  for  tbe  reasons  set  forth  in  the 
opinion  of  the  supreme  ooart  of  New  Mexico. 
See  also  Spreckels  t.  Spreekels,  116  CaL  339, 
36  L.R.A.  497,  08  Am.  St  Rep.  170,  48  fac. 

228.  

(US  O.  B.  Ul.> 
EX  PARTE:    IN  THE  MATTER  OF  THB 

STATE  OF  OKLAHOMA,  b^  Charlea  N. 

Haskell,  Governor,  etc..  Petitioner. 

PnoHiBiTioit  (I  3*)— Adequaot  of  Othsb 

RSHBDIXa. 

Prohibition  against  proceedings  in  the 
Federal  circuit  court  to  enjoin  the  prose- 
cution of  search- and-seiEure  proceedings  in- 
Btituted  in  the  state  courts,  under  Okla. 
SesB.  Laws  1907-08,  chap.  69,  against  in- 
toxicating liquora  shipped  into  the  state, 
will  not  be  granted  by  the  Federal  Supreme 
Court,  since  adequate  relief  is  afforded  by 
the  full  right  of  review  in  tbe  latter  court 
and  in  the  proper  circuit  court  of  appeals 
by  appeal  or  certiorari. 

IBd  NotB.— For  other  c»»m,  Ma  Prohibitum, 
Oent  Dl*.  n  4-U;    Dae.  DIa.  I  tM 

p4o.  B,  OriginaL] 

Argued  April  4  and  6,  1910.  Ordered  for 
argument  before  a  full  ben^  May  31, 
1910.  Reargued  February  S3,  1911.  De- 
cided April  8,  IBIL 
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PETITION  for  ProhibttEon  agaiiut  pro- 
eeedingi  Id  the  Circuit  Court  of  the 
United  States  far  the  EasUrn  District  of 
OklahoiQR  to  GO  join  the  protecutios  of 
•earch-and-eeizure  proceed  inge  instituted  in 
the  state  courts  against  intoxicating  I iqunra 
shipped  into  the  state.  Eule  discharged  and 
prohibition  denied. 

The  facts  are  stated  in  the  opinion. 

HessTS.  Fred  S.  Caldwell  and  Joseph 
W.  B»ll»r  for  petitioner. 

Ueasrs.  8.  T.  Bledsoe,  Joseph  SI.  Bry- 
aon,  Clifford  L.  Jackson,  William  R.  Allen, 
A.  B.  Browne,  and  James  Hagerman  for 
respondent. 

Messrs.  Josepb  8.  Gray  don,  La  wren  ee 
Maxwell,   and   E.  O.   McAdams   as   amid 


■  'Mr.  Chief  Justice  Wblte  delivered  the 
opinion  of  the  court: 

Un  March  24,  1»08,  the  legislature  of 
Oldaboms  enacted  a  statute,  known  as  the 
Billups  bill,  providing  for  a  state  agency 
for  tike  dispensing  of  iiqaore  under  certain 
eiraumstauces,  hut  not  for  use  as  a  bever- 
age, and  prohibiting  generally  the  manufac- 
ture, sale,  bartering,  giving  away,  or  other- 
wise furnishing  liquor  within  the  state. 
(Session  Laws  Oklahoma,  1907-1908,  chap. 
«,  p.  606,  Comp.  Laws  of  1909,  S§  4180  et 
seq.  Sections  C  and  6  of  article  3  of  the 
statute,  %i  4184  and  4186,  Comp.  Laws  of 
1S09,  provide  in  substance  that  anj  judge 
of  a  district  or  county  court  or  justice  of 
the  peace,  upon  a  showing  of  probable  cause, 
may  Issue  search -and -seizure  warrants  di- 
rected to  any  officer  ol  the  county,  to  seize 
liquors  under  the  circumstances  therein 
mentioned,  and  provide  for  a  hearing  as  to 
whether  such  liquors  are  being  imlawfuily 
held,  etc  The  statute  also  makes  provision 
for  the  forfeiture  of  liquors  and  other  per- 

-  Bonal  property  employed  in  unlawfully  traf- 

«  ftcking  In  liquors. 

■  *  The  state  of  Oklahoma,  through  its  gov- 
ernor, is  here  complaining  that  "the  circuit 
oonrt  of  the  United  States  for  the  eastern 
district  of  Oklaboma  and  Ralph  E.  Camp- 
bell, the  district  judge  of  said  district,  sit- 
ting as  judge  of  said  circuit  court,  have,  in 
direct  Tlolation  of  the  11th  Amendment  to 
the  Constitution  of  the  United  States, 
and  contrary  to  and  in  direct  violation  of 
I  720  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  StaL  1901,  p.  681), 
assumed  jurisdiction"  in  nine  sutta  in  equi- 
ty, brought  in  said  court,  and  the  number  of 
each  caee  and  the  parties  thereto  are  stated. 
The  particular  proceedings  had  in  each  case 
are  not  set  out,  but  it  is,  in  substance,  al- 
leged that  in  each  the  relief  sought  was  the 
enjoining  of  the  prosecution  of  search-and- 
aeiiore    proceedings    instituted    under    the 


statute  above  referred  to  in  the  eonrta  ol 
Oklahoma,  and  the  enjoining  of  the  stale 
"from  prosecuting  any  action  in  its  said 
courts,  under  and  pnrauant  to  said  S§  4184< 
and  4165,  supra,  of  petitioner's  said  laws, 
against  any  intoxicating  liquors,  in  all  ease* 
where  it  may  become  necessary  ta  try  and 
determine  any  one  or  more"  of  the  issues^ 
set  out  in  the  margin.t  o 

*  It  is  averred  that  the  relief  sought  in  ■ 
the  said  equity  suits  has  been  granted,  and 
the  state  and  its  officials  are  wrongfully 
prevented  from  enforcing  the  statute,  "and 
that  the  state  of  Oklaboma  has  suffered  and 
is  suffering  great  and  irreparable  injury, 
From  which  said  petitioner  has  no  adequate 
remedy  at  law,"  and  "that  said  acts  of  said 
reapoudents  constitute  and  are  an  unlawful 
and  unwarranted  interference  with  peti- 
tioner, the  state  of  Oklahoma,  in  the  exer- 
cise of  its  gavernmental  functions  and  sov- 
ereign powers  in  connection  with  the  en- 
forcement of  petitioner's  said   prohibition 

Jn  substance,  it  was  prayed  in  the  peti- 
tion that  the  further  prosecution  of  the  suits 
and  the  enforcement  of  the  various  restrain- 
ing orders   and   temporary   injunctions  eih- 

t(a)  The  issue  sa  to  whether  or  not  the 
particular  intoxicating  liquor  in  question 
was,  at  the  time  of  ita  seizure,  a  bona  fid* 
shipment  made  to  a  person  within  peti- 
tioner's borders  from  a  place  outside  of 
Eetitioner's  borders,  which  said  shipment 
ad  not  been  delivered  by  the  interstate 
carrier  under  the  contract  of  interstate 
shipment  to  the  consignee  at  the  place  of 
destination. 

{b)  The  issue  es  to  whether  or  not  th« 

E articular  intoxicating  liquor  in  question 
ad  been  shipped  from  a  point  outside  ol 
petitioner's  borders  to  a  place  within  peti- 
tioner's borders.  In  violation  of  S  3449  of 
the  Revised  Statutes  of  the  Vnltad  State* 
(U.  8.  Comp.  SUt.  1901,  p.  2277). 

(e)   The  issue  as  to  whether  or  not  the 

E articular  intoxicating  liquor  in-  question 
ad  been  shipped  from  a  place  outside  of 
petitioner's  borders  to  a  place  within  peti- 
tioner's borders,  in  violation  of  any  one 
or  more  of  S3  238,  239,  and  240  ef  the  aet 
of  Congress  of  March  4,  IBOB  (35-  Stat  at 
L.  1136,  1137,  ebap.  321,  U.  B.  Comp.  Stat. 
Supp.  1909,  p.  1464). 

(d)  The  issue  as  to  whether  or  not  the 
particular  intoxicating  liquor  in  question, 
although  shipped  from  a  pikce  outside  of 
petitioner's  borders  to  a  pfaco  within  peti- 
tioner's borders,  and  in  the  poeeeseion  of 
the  interstate  carrier,  nndetfvered  under  tbe 
contract  of  Interstate  shipment  at  the  time 
the  seizure  was  made,  is  "adulterated"  or 
"misbranded"  witbin  the  meaning  of  the 
act  of  congress  of  June  30,  1006,  chapter 
3916,  34  Stat,  at  L.  76S,  U.  B.  Comp.  Stat. 
Supp.  1909,  p.  1187,  oommonly  known  •■ 
the  pure  food  and  drng  mL 
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tend  therein  ibonld  be  prohibited,  m  veil 
ae  tay  fnrtber  intarference  with  the  progecu- 
tion  in  the  Btate  courts  of  Beareh-and-aeizurs 
proceaa  under  the  lair  ia  question. 

Ab  a  return  to  a  rule  to  ahow  cause,  re- 
■pondent  jndgs  haa  filed  an  answer,  contain- 
ing copies  of  the  file  paperi  in  the  equitj 
•uite  referred  to  in  the  petition.  The  fol- 
lowing facta  are  talcen  from  the  ahowing 
thus  made: 

Prior  to  the  fall  of  1908,  under  the  as- 
■umed  authority  of  search  warrants  issued 
lor  alleged  violations  of  the  foregoing  stat- 
ute, numerous  consignments  from  other 
atates  than  Oklahoma  to  residents  of  Okla- 
homa of  liquor  bad  been  taken  from  the  cars 
or  depots  at  stations  within  the  state  of 
Oklahoma  of  the  Missouri,  Kaosaa,  ft  Texas 
Railway  Company,  while  such  property  was 
Id  the  euatody  of  the  company,  before  the 
completion  of  the  interstate  transportation 
^  by  delivery  to  the  consignees.  Alleging  di- 
e  versity  of  citizenship,  and  a  continuous  vio- 
■  tation  ot'rights  protected  by  the  Constitu- 
tion of  the  United  States,  the  unlawfulness 
of  these  seizures  and  the  irreparable  char- 
acter of  the  Injury  done  and  likely  to  be 
oocasioned  by  further  threatened  seizurea, 
the  railway  company  commenced,  on  Septem- 
ber 8,  1808,  the  first  of  the  equity  suits  re- 
ferred to  in  the  petition.  Twelve  persons 
were  made  defendants,  as  having  been  con- 
cerned either  in  the  obtaining  of  the  vari- 
ous search  warrants  and  their  service,  or 
because  in  possession  of  property  seized,  or 
on  account  of  advising  and  encouraging  the 
commission  of  the  all^^ed  trespasies.  A  de- 
cree for  the  restoration  of  eighteen  specified 
oonsignments,  alleged  to  have  been  unlawful- 
ly seized,  was  prayed,  as  also  an  injunction 
■gainst  future  seizures.  A  temporary  re- 
straining order  was  granted;  and,  ultimate- 
ly, a  stipulation  was  entered  into  for  the  re- 
turn of  tbe  property  seized,  and  for  its  re- 
delivery to  the  defendants,  or  the  payment 
to  them  of  ita  value  in  the  event  the  litiga- 
tion should  terminate  adversely  to  the  rail- 
way company.  On  September  18,  1908,  the 
temporary  restraining  order  was,  by  agree- 
ment of  the  parties,  continued  in  force  until 
•  time  to  be  fixed  by  consent  for  the  bear- 
ing of  an  application  for  a  temporary  in- 
junction. No  further  proceedings  were  had 
in  the  caae. 

Four  of  the  equity  suits  referred  to  in 
the  petition—three  filed  December  IT,  ISOS, 
and  one  on  January  18,  1910 — were  after- 
wards  commenced  in  tbe  same  court  by  the 
railway  company.  The  defendants  were  sev- 
eral individuals  alleged  to  have  actively  par- 
ticipated in  tbe  seizure  at  various  Htations 
on  the  line  of  the  company's  road,  like  in 
character  to  tbe  seizure  complained  of  in 
the  prior  suit.    Such  selinres  were  averred 


to  have  been  made  imder  the  assumed  an- 
thority  of  the  prohibition  statute  heretofora 
referred  to.  In  one  of  tbe  suits  so  com- 
menced on  December  17,  1809,  a  stipulation 
was  filed  to  tbe  effect  that  the  seizures  com- 
plained of  had  been  made  by  the  defendant*  ^ 
acting  as  constables  and  under  tbe  authority  o 
of  a'icarcb  warrant,  a  copy  of  which  was  at-  • 
tacbed.  In  each  of  the  four  cases,  after 
hearing  counsel  for  tbe  respective  parties,  a 
temporary  restraining  order  was  granted, 
prohibiting  future  interference  with  inter- 
state ahipments  before  delivery  to  con- 
signee!, and  ordering  the  restoration  of  the 
property  alleged  to  have  been  seized,  except 
that  in  one  case,  a  portion  of  the  seised 
property  was  ordered  to  be  safely  and  secure- 
ly kept  by  the  defendants  until  the  further 
order  of  the  court.  In  each  of  the  eases, 
following  tbe  allowance  of  a  temporary  in- 
junction, a  demurrer  to  tbe  bill  waa  filed,  al- 
leging in  substance  that  tbe  court  waa  with- 
out jurisdiction  to  hear  and  determine  the 
eontroi'ersy,  "and  that  the  relief  prayed  for 
is  sought  in  direct  violation  of  the  7th  and 
nth  Amendments  of  the  Constitution  of  the 
United  States,  and  in  direct  violation  of 
g  720  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  SUt  1901,  p.  681);" 
and  that  the  bill  of  complaint  "is  wholly 
without  equity."  These  demurrers  have 
not  been  passed  upon. 

fn  the  interval  between  the  commence- 
ment of  the  first  and  the  last  of  the  suite 
just  referred  to,  four  dealers  in  liquora  and 
consignors  of  shipmenta  which  had  been 
taken  from  the  custody  of  the  railway  com- 
pany while  in  course  of  interstete  transpor- 
tetion  to  consignees  in  Oklahoma,  under  the 
assumed  authority  of  the  statute  in  ques- 
tion, also  commenced  the  other  suits  in 
equity  referred  to  in  the  petition.  The  de- 
fendants in  these  suite,  designated  by  their 
official  titles,  were  the  state  dispensary 
agent  and  the  sheriff,  constebles,  or  other 
officials  who  bad  participated  in  the  seis- 
ures  complained  of  in  the  various  bills  of 
complaint,  as  also  the  person  who  held  pos- 
session of  tbe  property.  The  prayer  of  each 
bill  was  tor  the  allowance  of  temporary  and 
perpetual  injunctions  restraining  future 
seiiures  of  liquors  shipped  by  the  complain- 
ant and  consigned  to  bona  fide  consignees  in 
Oklahoma  by  railroad  until  ttte  interstate 
transportation  bad  terminated  by  delivery  ^ 
of  the  property  to  the  consignees.  A  tem-  o 
porary*  restraining  order  was  issued  in  each  • 
case.  Thereafter,  in  all  of  these  cases,  a 
demurrer  was  filed  to  each  bill  npon  the 
grounds  which  were  made  the  basis  of  tbe 
demurrers  filed  in  the  caaea  commenced  by 
the  railway  company,  and  upon  the  follow- 
ing additional  ground:  'That  it  appears 
from  said  complainante'  bill  of  complaint 
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that  t1:cir  buaineH  operationi,  wbich  they 
wek  to  liave  protected  by  decree  of  this  hon- 
orable court,  are  carried  on  and  conducted 
Id  direct  violation  of  the  penal  laws  of  tbe 
United  SUtes  of  America ;  to  wit,  in  viola- 
tion of  §§  238,  239,  and  240  of  an  act  of 
Congreea  of  March  i,  1S09.  33  Stat,  at  L. 
use,  1137,  chap.  321,  U.  B.  Cotnp.  SUt. 
Kupp.  1909,  p.  1464." 

The  temporary  injunctions  issued  in  the 
niiti  brought  by  the  railway  company  were 
■ubstantially  alike,  and  restrained  the  de- 
fendants and  each  of  them,  their  agents 
and  employees,  "from  entering  tbe  cars, 
depots,  or  other  premises  of  the  complain- 
ant, Missouri,  Kansas,  k  Texas  Railway 
Company,  and  from  taking  therefrom  intoii- 
eeting  liquors  shipped  from  points  outside 
of  tbe  state  of  Oklahoma  to  points  and  eon- 
signed  to  persons  witbin  the  eastsm  district 
of  the  state  of  Oklahoma,  and  that  said  de- 
fendants, and  each  of  them,  their  agents  and 
employees,  be  restrained  from  in  anywise  in- 
terfering with  complainant  in  its  handling 
and  delivery  of  such  interstate  shipments  of 
intoxicating  liquors,  and  from  inciting,  aid- 
ing, abetting,  or  advising  other  persons  so 
to  do."  The  defendants  were  also  enjoined 
from  taking  any  steps  looking  to  the  for- 
feiture of  the  seized  property. 

The  temporary  injunctions  issued  in  tbe 
suits  brought  by  tbe  foreign  liquor  houses 
were  also  substantially  alike,  and  in  each 
the  defendants,  tbeir  agents,  etc-,  were  "en- 
joined and  restrained  until  further  order  of 
this  oourt,  from  seizing  or  causing  to  be 
seized,  either  directly  or  indirectly,  or  or- 
dering or  directing  any  person  to  seize,  any 
intoxicatng  liquors  shipped  by  tbe  com- 
^  plainant  Tbixton  from  the  state  of  Ken- 
g  tnckj  to  actual  bona  flde  consignees  within 
"  the  eaaterri  district  of  tbe  state  of  Okla- 
boma,  while  the  same  is  in  the  possession 
of  the  common  earriar,  and  before  the  same 
have  been  deliverGd,  either  aotually  or  con- 
stmotively,  to  such  consignees."  In  two  of 
the  easea  commenced  by  shippers,  however, 
the  following  proviso  was  inserted  in  tbe 
injunction  order: 

"Provided,  however,  that  this  order  shall 
not  apply  to  any  liquors  shipped  in  viola- 
tion of  I  3449  of  the  Revised  Statutes  of 
the  United  States  {U.  S.  Comp.  Stat.  1901, 
p.  2277),  or  to  liquors  shipped  in  violation 
of  §9  238,  239,  and  240,  of  the  act  of  Con- 
greea of  March  4,  1909  (35  Stat  at  L.  1136, 
1137,  ehap.  321,  U.  S.  Comp.  Stat.  Bupp. 
1909,  p.  1464),  or  to  any  such  liquors  which 
are  adulterated  or  misbranded  within  the 
meaning  of  tbe  act  of  Congress  of  June  30, 
1906  (chap.  3910,  34  Stat  at  L.  768,  U.  S- 
Corop.  Stat.  Supp.  1909,  p.  1187),  commonly 
bown  as  tbe  pure  food  and  drug  act,  or  to 


any  SDch  liquors  shipped  in  violation  of  any 
other  act  of  Congress." 

In  one  of  the  shippers'  eaaes  the  injunt- 
tion  order  also  contained  a  provision  pro- 
hibiting action  by  the  defendants  looking 
to  the  forfeiture  of  any  of  the  liquors  re- 
ferred to  in  the  complaint  as  having  been 
seized  by  such  defendants. 

This  application  for  a  writ  of  prohibition 
was  made  practically  cotemporaneous  with 
the  filing  of  the  various  demurrers  above 
referred  to.  In  substance,  the  reasons  which 
caused  tbe  respondent  judge  to  assume  juris- 
diction over  the  causes  and  to  award  the  re- 
lief against  the  defendants  therein,  of  which 
tbe  state  now  complains,  are  not  only  stated 
in  the  return,  but  are  expounded  in  an  opin- 
ion delivered  in  one  of  the  eases  which  i* 
made  a  part  of  the  return.  These  reasons 
are,  in  substance,  made  manifest  by  two 
excerpts, — one  from  the  opinion  referred  to, 
and  the  other  from  the  return  itself,  as  fol- 

"Under  the  facta  as  stipulated  in  this 
case,  the  shipmenta  seised  were  still  in  the 
hands  of  tbe  carrier,  were  interstate  com- 
merce, and  had  not  become  aubject  to  the^ 
laws  of  the  state.  If  It  be  contended  that,  o 
in  enacting  the*  aearch -and -seizure  laws  re-  • 
ferred  to,  the  legislature  intended  that  they 
should  apply  to  such  interstate  commerce, 
then  tbe  answer  is  that,  to  that  extent,  the 
taw  is  invalid,  because  it  is  made  to  apply 
to  a  subject  within  the  exclusive  jurisdic- 
tion of  Congreea.  If,  on  the  other  hand,  it 
is  contended  that  such  was  not  tbe  inten- 
tion of  the  legislature,  then  tbe  stato  courta 
are  exceeding  tbe  law  in  issuing  such  search- 
and-seizure  warrants.  They  are,  in  my 
judgment,  no  protection  to  the  officer  who 
seeks  by  them  to  justify  his  acts  thereunder, 
and  to  enjoin  him  from  executing  them  is 
not  a  vinlntion  of  g  720  of  the  Hevised  Stat- 
utes. Tbe  authority  of  the  state  does  not 
attach  to  shipments  of  the  character  in- 
volved in  this  case  until  the  delivery  to  the 
consignee. 

"If  these  seizures  are  permitted,  com- 
plainants will  either  have  to  abandon  their 
property  so  seized,  or  defend  a  multiplicity 
of  suits,  the  number  of  which  will  be  de- 
termined only  by  the  zeal  of  the  enforce- 
ment officers  in  their  iutorfcrcnce  with  in- 
terstate commerce.  As  the  record  now 
stands,  the  complainants,  of  oourse,  roust 
eventually  win  in  such  suits,  for  upon  a 
showing  to  tbe  stato  court  that  the  prop- 
erty seized  was  still  interstate  commerce, 
undelivered  to  the  consignee,  it  would  have 
to  be  ordered  returned  to  the  complainants. 
It  is  not  conceived,  however,  that  such  « 
course  presents  that  adequate  legal  remedy 
which   precludes  the   action  of   a  oourt  of 
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«qui^.  KoT  fi  it  eoneeiTed  that  in  grant- 
ing tbe  temporary  injonatioiiB  compUined 
of,  Tespondent  is  violating  the  llth  imend- 
m«tit  to  tbe  Constitution,  or  g  720  of  tbe 
Reviaed  Statntoa  of  th«  United  States,  be- 
CBUH  the  isjunctioD  xaiy  prerent  one  or 
more  of  the  defendants  Irom  thereafter  caus- 
iog  lueh  warrants  of  search  and  seizure  to 
iMoe,  or  from  executing  such  worronta  after 

B  iuuance." 

g     It  is  elaboratelj  argued  bj  counsel  for  the 

•  itatfl,  first,*that  tb«  injunction  suits  coni- 
plained  of  were,  in  effect,  directed  against 
the  state,  and  therefore  were  barred  bj  tbe 
11th  Amendment;  second,  tlut  the  proceed- 
ings prosecuted  under  SS  4184  and  4185  of 
the  1900  Compiled  Lave  of  Oklahoma 
actions  t«  r«m,  brought  under  a  valid  state 
law,  in  courts  of  competent  jurisdiction, 
and  therefore  the  injunctions  restraining 
the  enforcement  of  the  search  warrants 
were,  in  substance  and  effect,  injuucti 
ataying  proceedings  In  the  courts  of  tbe 
ctate,  in  violation  of  |  780  of  the  Revised 
(Statutes.  And,  as  supporting  this  last  coH' 
tentlon,  it  is  argued,  "the  effect  of  tbe  in- 
junctions here  complained  of  is  to  prevent 
and  prohibit  the  'judicial  power'  of  the  state 
of  Oklahoma  being  invoked,  even  by  tbe 
state  itself,  for  the  purpose  of  judicially 
determiniDg  the  status  of  any  particular 
qnontit;  of  intoxicating  liquor  found  with- 
in it*  borders,  in  so  far  aa  questions  touch- 
ing its  status  as  interstate  commerce  are 
ooneemed." 

Counsel  who  oppose  tbe  allowance  of  the 
writ  urge  numerous  reasons  why  tbe  appli- 
cation should  be  denied,  in  part  as  follows; 
Belief,  it  is  claimed,  should  be  refused  be- 
cause it  is  sought  to  review  in  one  action 
tbe  proceedings  in  different  causes  involv- 
ing different  parties  and  issues.  Attention 
is  called  to  the  tact  that,  in  the  first  of  the 
suits  commenced  by  the  railway  company,  no 
jurisdictional  objection  was  raised.  It  Is 
argued  that  tbe  bills  of  complaint  flled  in 
the  various  suits  commenced  by  the  railway 
company  do  not  show  on  tbeir  face  that  the 
suits  were  against  state  officers,  or  that 
injunctions  were  sought  to  stay  proceedings 
in  the  state  courts;  and  that,  in  any  event, 
the  primary  purpose  of  the  bills  was  to  re- 
strain future  seizures  of  interstate  ship- 
ments before  delivery  to  tbe  consignees.  As 
to  the  suits  brouglit  by  the  four  liquor 
houoes.  It  is  urged  that  |  720  of  tbe  Re- 
vised Statutes  was  not  violated,  as  tbe  relief 
I.  granted  was  only  against  future  seizures, 
e  and  the  suits  were  against  state  officials  to 

•  prerent'tbem  from  enforcing  against  the 
plaintiffs  a  state  statute  which,  whether 
valid  or  not  on  its  face,  was  invalid  as  to 
plaintiffs  under  tbe  stabs  of  facts  set  forth 
In  the  bills  on  which  the  circuit  court  acted. 


It  is  additionally  urged  that  the  granting 
of  tha  writ  would  enable  local  officers  to 
interfere  with  tbe  operation  of  the  revenua 
laws  and  other  laws  of  the  United  States, 
as  the  state  of  Oklahoma  claims  the  righ^ 
upon  any  bearing  which  may  be  had  in  re- 
spect to  tbe  validity  of  seizures  of  the  char- 
acter of  those  under  consideration,  to  de- 
termine whether  the  particular  shipments 
were  made  in  violation  of  any  statute  of 
the  United  States;  and  although  tor  sudl 
violations  the  property  would  be  subject 
to  be  forfeited  to  tbe  United  States,  yet  if 
it  is  found  by  the  state  court  that  the  pro^ 
erty  had  been  shipped  in  violation  of  k 
law  of  the  United  States,  tbe  goods  would 
be  adjudged  not  to  have  been  legitimate  sub- 
jects of  interstate  commerce,  and  would  be 
forfeited  to  the  state.  Further,  It  is  urged 
that  continuous  seizures  of  liquors  in  tran- 
sit by  state  authorities  for  the  purpose  of 
ascertaining  whether  they  are  or  may  be 
obnoxious  to  tbe  police  laws  of  the  Stat* 
is  in  itself  an  unconstitutional  burden 
placed  upon  interstate  commerce,  and  ded- 
sions  of  this  court  ore  cited  as  supporting 
the  proposition.  In  addition,  it  is  insisted 
that  the  law  in  question  has  been  construed 
by  the  supreme  court  of  Oklahoma  not  to  be 
applicable  to  interstate  shipments  of  intoxi- 
cating liquors  until  their  arrival  at  destina- 
tion and  delivery  to  the  eoneigneesj  and  be- 
cause of  such  construction,  it  is  urged.  It 
clearly  results  that  "any  officer  or  person 
seeking  to  seize  or  cause  to  be  seized  intoxi- 
cating liquors  under  the  provisions  of  said 
act,  before  their  arrival  at  destination  and 
delivery  to  consignee,  acts  entirely  outside 
of  and  beyond  the  scope  of  said  law,  and  is 
a  naked  trespasser,  and  may  be  enjoined." 

But  we  do  not  think  we  are  called  upon  ^ 
to   test   tbe   sccuracy   of  these,  as   well   as  o 
ottier,    conflicting   contentions,*  because   we  • 
are  of   the  opinion  that,   consistently  vrith 
the  orderly  course  of  judicial  proceeding 
we  may  not  pass  upon  them,  since  we  cannot 
do  so  without  disregarding  the  plain  statu- 
tory provisions  providing  meons  for  review- 
ing the  action  of  the  court  which  is  com- 
plained of,  and  which,  if  availed  of,  would 
afford  complete  and  adequate  remedy. 

The  principle  under  which  the  power  to 
issue  the  extraordinary  writ  of  probibitioii 
may  be  exerted  was  thus  stated  in  Re  Hugu- 
ley  Mfg.  Co.  184  U.  S.  301,  46  L.  ed.  SSI, 

22  Sup.  Ct.  Rep.  45B: 

"It  is  firmly  established  that  where  It 
appears  that  a  court  whose  action  is  sou^t 
to  be  probibited  has  clearly  no  jurisdiction 
of  the  cause  originally,  a  party  who  has 
objected  to  the  jurisdiction  at  the  outast^ 
has  no  other  remedy,  is  entitled  to  ft 
writ  of  prohibition  as  a  matter  of  right, 
where  there  Is  another  legal  naaiij. 
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iij  Appeftl  or  otherwJM,  or  where  the  ques- 
tion of  the  jurisdiction  ol  the  court  Li 
doubtful,  OT  depends  on  facts  which  are 
msda  matter  of  record,  the  granting  or  re- 
fusal  of  the  writ  is  discretiooarf.  Re  Bios, 
165  U.  S.  3&e,  39  L.  ed.  193,  16  Sup.  Ct.  Rep. 
149.  And  that  the  writ  of  mandamui  can- 
Dot  b«  uaed  to  perfonn  the  office  of  an  ap- 
peal or  writ  of  error,  and  is  onlj  granted  as 
a  general  rule  where  there  is  no  other  ade- 
quate remedy.  Re  Atlantic  City  R.  Co.  184 
U.  a  633,  41  L.  ed.  679,  IT  Sup.  OL  Rep. 
M8." 

It  will  become  apparent  from  even  a  mere- 
ly superficial  analjaia  that,  eoneistently 
with  the  doctrine  just  referred  to,  the  facts 
which  we  have  stated  afford  no  basis  for 
the  allowance  of  the  writ  of  prohibition  as 
prajed.  This  is  obvious  because,  first,  an 
adequate  remedy  was  provided  by  law  in 
each  case,  even  before  final  judgment,  for 
reviewing  and  correcting  in  the  circuit  conrt 
of  appeals  any  error  committed  by  the  court 
below  in  awarding  interlocutory  relief  by 
tajUDction;  second,  because  after  final  de- 
cree, if  the  cases  so  ultimated,  adequat« 
remedy  exiated  at  the  election  of  the  de- 
g,  fandanta  to  come  directly  to  tbis  oourt  upon 
g  the  question  alone  of  tlie  jurisdiotlon  of  the 
>  court  below  as  Federal  court  over  the  re- 


had  gone  to  final  decrees  against  the  defend- 
ants, and  tbey  had  chosen  to  appeal  the 
whole  ease  to  the  circuit  court  of  appeals, 
and  that  court  bad  decided  against  them, 
there  would  be  either  a  right  in  this  conrt 
to  review  by  appeal,  or  discretionary  powar, 
if  it  was  deemed  that  the  questions  involved 
warranted  such  action,  to  bring  the  whole 
ease  up  for  review  by  the  writ  of  certiorari. 
Bearing  these  considerations  in  mind,  it  re- 
sults that  relief  by  the  extraordinary  rem- 
sdy  of  prohibition,  if  here  granted,  could  not 
possibly  rest  upon  the  ground  that  there 
waa  otherwlae  no  adequate  means  of  relief, 
but  would  bsve  to  be  placed  upon  the  as- 
sumption that  there  waa  a  right  to  the  writ, 
even  althongh  the  party  invoking  it  bad  de- 
clined to  avail  himMlf  of  the  otherwise  com' 
plete  and  adequate  measures  of  relief  which 
would  have  been  afforded  by  following  the 
orderly  and  regular  course  of  judicial  pro- 
eaeding. 

In  view  of  the  identity  of  the  principles 
which  govern  the  right  to  invoke  the  extra- 
ordinary remedy  of  mandamus  to  correct 
an  unlawful  assumption  of  jurisdiction,  and 
those  which  uontrol  the  power  to  issue  the 
writ  of  prohibition  for  the  same  purpose.  It 
was  perhaps  unnecessary  to  consider  the  sub- 
ject from  an  original  point  of  view,  since  the 
natter  is  settled  by  authoritv.  Quite  re- 
cently in  Re  Harding.  219  D.  S.  3rt3.  55  U 


ed.  — .  31  Sup.  Ct.  Rep.  824,  the  whole  sub- 
ject was  reviewed,  and  it  waa  held  that  dia- 
cretion  to  issue  the  writ  of  mandamus 
would  not  be  exerted  to  review  a  question  of 
jurisdiction  where  there  waa  otherwise  ade- 
quate remedy  provided  by  statute  for  the  re- 
view of  errors  in  that  respect,  asserted  to 
have  been  committed  by  a  trial  court.  Be- 
sides, a  previous  decision  which  waa  re 
viewed  and  reafOrmed  In  the  Harding  Caaa 
so  completely  controls  the  issue  here  pre- 
sented as  to  leave  no  room  for  contention  on  ^ 
the  subject  The  case  is  Ex  parte  Nebraa^  ^ 
209*U.  S.  436,  52  L.  ed.  876,  28  Sup.  01  " 
Rep.  681.  Tbatcase  was  this;  TbesUteot 
Nebraska  was  one  of  the  plaintiffs  in  a 
cause  removed  from  a  state  oourt  into  a 
circuit  court  of  the  United  SUtes  on  the 
ground  that  there  was  a  separable  eontro- 
versy  between  the  other  plaintiffs  In  tha 
cause  and  the  defendant.  The  circuit  conrt 
baving  denied  a  motion  to  remand,  the 
state  of  Nebraska  applied  to  thia  court  for 
a  writ  of  mandamus  to  compel  the  remand- 
ing of  the  cause,  averring  that  it  waa  plain 
from  the  record  that  it  waa  the  real,  and, 
in  substance,  the  only,  par^  plaintiff  in  the 
removed  causa.  The  application  for  the 
writ,  however,  waa  denied  upon  the  ground 
that  the  order  overruling  the  motion  to  re- 
mand was  subject  aftar  final  judgment  to 
be  reviewed  by  appeal,  and  therefore  was  not 
properly  reviewable  bj  the  writ  of  man- 
damns. 
Rule  discharged  and  problbltirai  denied. 


fm  n.  B.  no.) 
EX  PARTE;  IN  THE  HATTER  OF  THB 
STATE  OF  OELAHOUA.  by  Charles  H. 
Haskell,  Governor,  ete.,  Fetltionar. 


[No.  10,  OriginaLl 

Argued  April  4  and  6,  1910.  Ordered  for 
argument  before  a  full  bench.  May  81, 
1910.  Reargued  February  23,  1911.  Da- 
dded  April  3,  IBll. 

PETITION  for  Prohibition  against  pro- 
ceedings in  the  Circuit  Court  of  tha 
United  States  for  the  Western  District  of 
Oklahoma  to  enjoin  the  prosecution  of 
seareh-and-seiEure  proceedings  instituted  in 
the  state  courts  against  Intoxicating  liquors 
shipped  Into  the  state.  Rnle  discharged 
and  prohibition  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  S.  Caldwell  and  Joaeph 
W.  Batley  for  petitioner, 

Meaara.  8.  T.  Bledaoo,  J.  K  Cottingham, 
Aldis  B.  Browne,  Alexander  Britton,  Bvana 
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Browne,  Josepli  U.  Bttbod,  Clifford  L.  Jack- 
urn,  William  R.  Allan,  and  Jamea  Hager- 
man  for  respondenta. 

MesBTi.  Joseph  S.  Grafdon,  Lavrrenee 
Maxwell,   and   B.    G.   McAdama   aa   amioi 

P  'Hr.  Chief  Juatica  Vtalte  delivered  the 
opinion  of  the  eourti 

In  tbii  case  it  ia  aaked  that  a  writ  of 
prohibition  be  Issued,  restraining  District 
Judge  Cotteral,  sitting  as  judge  of  the 
circuit  court  for  the  western  district  of 
Oklahoma,  from  further  proceeding  in  sev- 
en separate  actions  eommenoed  in  said 
court, — tvro  brongbt  by  railroad  companies 
and  five  by  shippers, — like  in  character  to 
the  cases  which  formed  the  basis  of  the  ap- 
plieation  made  in  No.  6,  Original.  The 
ground*  upon  which  the  right  to  the  writ 
in  this  case  it  based  are  also  aubatantialiy 
the  same  as  in  the  other. 

Of  the  seven  suits  referred  to,  the  first 
was  commenced  by  the  Atchison,  Topeka, 
ft  Santa  Fe  Railway  Company  in  August 
1P08;  the  second  by  the  Missoari,  Kansas, 
ft,  Texas  Railway  Company  in  October, 
IBDS;  and  the  remaining  eases  were  com- 
menced in  October  and  November,  1909. 

The  bill  of  the  Atchison  road,  among 
other  things,  alleged  the  taking  possea- 
■ion  by  the  defendants  of  more  than  forty- 
ttiree  separate  interstate  shipments  of  In- 
toxicating liquors  while  in  the  custody  of 
the  railway  company,  and  before  delivery 
to  the  consignee,  and  the  threatened  con- 
llacation  of  the  property.  In  both  of  the 
Buita  commenced  by  the  railway  companies 
no  jurisdictional  objection  was  raised  at 
any  time  in  the  circuit  court.  Not  only 
waa  this  so,  but  in  a  cross  complaint  in- 
corporated with  answers  filed  in  each  ease, 
one  of  the  defendants,  counsel  to  the  gov- 
ernor of  Oklahoma,  prayed  relief  afirainEt 
the  railway  companies,  upon  the  theory 
n  that,  by  the  delivery  of  interstate  ship- 
J  ments  to  persons  who  Intended  to  use  the 
I  same  in  violation  of  the  state  probibitiou 
law,  the  "complainant  thereby  creates  n 
pnblio  nuisance  In  said  etate."  In  the 
five  suite  commenced  by  foreign  liquor  deal- 
ers,  however,  demurrers  "for  lack  of  juris- 
diction and  equity"  were  filed,  and  in  all 
but  one  lengthy  answers  were  filed.  In  two 
of  the  cases  numerous  affidavits  were  filed 
and  temporary  orders  were  refused,  where- 
upon temporary  bills  were  filed  and  tempo- 
rary injunctions  were  granted.  Proceedings 
in  contempt  were  also  instituted  in  several 
of  the  cases  for  alleged  violations  of  the 
Injunctions,  Moreover,  In  several  of  the 
cases  the  demurrers  were  beard  and  over- 
ruled, while  In  the  others  no  action  was 
taken  subsequent  to  the  filing  of  the  an- 


swers or  demurrers.  In  certain  of  the  eases, 
also,  affidavita  were  filed  to  the  effect  that 
goods  which  had  been  ordered  returned  by 
a  justice  of  the  peace  upon  the  ground  that 
they  were  exempt  from  seizure  because  the 
interstate  transportation  bad  not  ended 
were  again  seized  upon  search  warrants  is- 
sued by  another  justice. 

In  his  return  to  the  rule  to  show  canae, 
the    district    judge,    among    other    things, 

"The  jurisdiction  of  the  circuit  oourt  In 
these  esses  is  supported  in  general  by  the 
averments  in  the  pleadings  of  the  complain- 
ante  that  the  opposing  parties  are  citizens 
of  different  states,  and  that  the  respective 
amounta  in  dispute  exceed  $2,000;  and  fur- 
thermore, that  the  cases  srise  under  the 
Constitution  of  the  United  States  by  in- 
volving acts  of  alleged  interference  with 
transactions  tn  interetate  commerce  and 
the  question  of  the  right  to  protection  of 
the  same.  The  equity  jurisdiction  of  the 
court  is  invoked  by  the  complainants  on  the 
ground  of  the  necessity  of  relief  to  prevent 
irreparable  Injury  and  avoid  a  multiplicity 
of  suits. 

"The  pleadings  disclose  that  the  complain- 
ants allege  transactions  by  way  of  ship- 
ment of  intoxicating  liquors  from  other  ^ 
states  to  points  In  Oklahoma,  and  asaert  the  jj 
*right  to  the  transportation  and  delivery  of  ■ 
the  same  to  consignees  in  the  state,  as 
commodities  of  interstate  commerce,  and 
charge  actual  and  threatened  seixures  ther*- 
of  by  the  defendants  before  delivery  with- 
in the  state,  not  remediable  at  law.  Where- 
fore, the  amount  In  dispute  being  found 
sufficient,  the  jurisdiction  of  the  court  was 
held  to  arise  for  the  purpose  of  hearing 
and  investigating  the  grievances  complained 
of  and  any  defense  which  might  be  inter- 
posed, and  to  grant  or  deny  relief  as  the 
facts  and  the  law  might  warrant.  Although 
the  defendants  sought  to  justify  their  con- 
duct upon  the  ground  that  they  were  state 
officers,  and  represented  the  stat«  in  dis- 
chsrging  their  duties,  the  court  was  of  the 
opinion  that  jurisdiction  existed  to  proceed, 
consistently  with  the  11th  ,/ 
the  Federal  Constitution. 


"The  question  made  upon  the  jurisdiction 
of  the  court  wss  regarded  as  one  pertaia- 
ing  to  the  merits  rather  than  to  original 
jurisdiction,  and  as  instituting!  the  inquiry 
whether,  in  the  exercise  of  jurisdiction  the 
defendants  might  be  relieved  of  the  suits 
on  the  ground  that  they  represented  the 
state.  But  it  waa  believed  that  before  the 
defendants  could  succeed  with  that  defenss, 
it  was  enoumbent  on  them  to  justify  their 
conduct  under  a  valid  law  of  the  atata, 
and  that  this  they  could  not  do,  if  tbe 
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"With  respect  to  tlia  objection  founded 
on  i  T20  ot  the  Revised  SUtutes  ol  the 
United  Stfttea  (U.  B.  Comp.  SUt.  1901, 
p.  5S1),  it  appear*  that  the  oiders  b;  their 
tenna  do  not  stay  proceeding*  or  direct  the 
reatoratiou  of  property,  bnt  restrain  leie- 
nrea.  It  waa  the  opinion  of  the  circuit 
«anrt  that  Uw  atatut*  doea  not  limit  the 
Federal  Judicial  power  ■»  u  to  forbid  lu- 
ll  &  CL— 28. 


jnnctiona  Agminrt  future  proceeding!.    But^ 
aaide  from  thie,  if  the  orders  were  not  erro-  h 
neoue,  they  do  no  affect>the  eeicure  of  prop-  r 
ert7  subject  to  the   police   power   of   the 
atote." 

It  is  itiaaifest  that  the  reaaous  which  led 
to  the  retuaal  to  Irane  the  writ  In  No.  9. 
Original,  jnst  decHed  (220  D.  S.  181.  65  L. 
ed.  — ,  31  Sup.  Ct.  Rep.  426]  are  applicable 
to  and  control  this  case,  and  the  order  there- 
fore wiil  be — rnle  discharged  and  prohibi- 
tion denied. 


ijGoogle 
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States   (I  fl»)— KmicTr   o?  AninssiOF  oir 

CoBoBEaaioKAi,   Lboiblaiiob. 

1.  Upon  the  admiBBion  ol  Oklahomft  Into 
tha  Union  under  the  enabling  act  of  June 
18,  1006  |34  Btat.  at  L.  287,  chap.  3335), 
I  4,  "on  an  equal  footine  witii  the  original 
itatoa,"  the  congreBBional  requirement  that 
the  Kansaa  rates  should  be  the  test  o*  the 
rate*  which  the  Southern  KaDsai  Railway 
Company  might  charge  the  inhabitanta  oi 
the  Indian  territory,  made  by  the  act  of 
Congrew  of  July  4,  1884  (23  Stat  at  L. 
73,  chap.  179),  reeerring  to  Congreu  the 
right  to  regulate  rates  until  a  state  gov- 
ernment should  exist,  when  that  goTemment 
■hould  possess  the  right  of  relation, 
••«ed  to  be  of  any  foroe,  and  the  whole  sub- 

_A  of  domeilaa  rates  passed  under  the  con- 
rol  ol  the  state. 

ed.  Note.— Fter  other   caiM,  ■*•  Statsa,  Dec 
ll.'l 
CoDSTs  (I  SOS*)— Fbdkbal  Sopbemk  Goobt 
—  OBiaiKAi.    JnaiHDicnoH  —  Sdit    bt 
Statb— Irtebtbt  ih  Suit. 

2.  The  state  of  Oklahoma  haa  no  cuch 
Interest  in  ita  oorporate  capacity  as  en- 
ables it  to  invoke  the  original  Jurledietion 
of  the  Federal  Supreme  Court  by  a  suit  to 
mjoin  a  foreign  railwaj^  company  from 
•barging  more  than  certain  specified  rates 
on  domestic  shipment*  of  lima,  oenent, 
plaater,  brick,  stone,  and  crude  and  refined 
oil,  the  state  not  being  engaged,  in  its 
gOTemmeDtal  capacity,  in  the  sale  or  trans- 
portation of  such  commoditiea,  and  having 
no  property  interest  in  them. 

[Bd.  Note.- Tor  other  oaM*.  •••  Oeortl,  Dec 
Dl«.  I  m.'i 


[No.    13,   Original.] 


Aigned  February   28   and  24,   1911. 
eided  AprU  3,  1911. 


ORIGINAL  bill  in  equity,  bronght  by  the 
State  of  Oklahoma  to  enjoin  the  At- 
ehlson,  Topeka,  &  Santa  Fe  Railway  Com- 
pany from  charging  rates  on  domestio  ship- 
ments greater  than  those  authorized  by  the 
state  of  Kansas.  Dismissed  lor  want  of 
jurisdiction. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Cbarles  West  and  K  G.  Spilman 
for  complainant 

HMsrs.  Robert  Dunlay  and  Qardiner 
X«throp  for  defendant. 


P   *Mr.  Justice  H»rl«n  delivered  the  e^- 
ton  of  the  court : 

This  is  an  original  suit  in  this  court  by 
tfaa  state  of  Oklahoma  against  the  Atchi- 

*For  olber  caaei  ss*  tam«  toD'c  A  1  nuubbb  Id 


■on,   Topelw,   *   SanU   Fa   RaUwi?   Com- 
pany, a  corporation  of  Kansaa. 

The  caae  as  ma>:f«  by  lAe  oUeyiUioMa  of 
(ke  bill,  in  eonnection  with  acta  of  Cou- 
gresa  and  with  the  Constitution  and  laws  of 
Oklahoma,  is  substantially  as  will  be  now 
■Uted. 

•nut  treaty  of  April  30th,  1803  [8  Stat. 
at  L.  202],  between  the  United  States  and 
France,  by  which  the  territory  of  Louiri- 
ana  was  ceded  to  the  United  States,  pro- 
vided that  the  Inbabitanta  of  that  terrt> 
tory  should  be  incorporated  into  the  Union 
and  admitted  as  soon  aa  possible,  according 
to  the  principles  of  the  Federal  Constitu- 
tion, to  the  enjoyment  of  all  the  rights^ 
advantages,  and  immunitiea  of  eitiBens  of 
the  United  States;  in  the  meantime  to  be 
maintained  and  protected  in  the  free  en- 
joyment  of  their  liberty,  proper^,  and  the 
religion  they  profess.  ArL  S.  The  state 
of  Oklahoma  was  formed  out  of  a  part  ci 
this  ceded  territory. 

By  an  act  of  Congreu  of  July  4tb,  1884, 
the  Soutbem  Kansas  Railway  Company  ot 
Kansas  was  canpowered  to  locate,  coit- 
struct,  own,  eqnip,  operate,  use,  and  main- 
tain a  railway,  telegraph,  and  telephone 
line  through  the  Indian  territory,  orer  n 
specified  routii.  The  act  forbade  the  ooi» 
pany  to  charge  "the  inhabitants  of  said 
territory  a  greater  rate  of  freight  than 
the  rate  autiioriied  by  the  laws  of  tha 
state  of  Kansas  for  ■ervioea  or  tranepnta- 
tion  of  the  same  kind,"  and  provided  thai 
'passenger  rates  on  said  railway  shall  not 
Eiceed  3  cents  per  mile."  And  Congress 
ezpreaEly  reserved  the  right  to  regulate  the 
charges  for  freight  and  psssengere  <»  the 
railway  aa  well  as  message*  on  telegraph 
and  telephone  lines,  "until  a  state  govern-  ^ 
ment  or  governments  shall  exist  in  aaid  ■ 
(•territory,  within  the  limits  of  which  said  P 
railway  or  a  part  thereof  shall  be  located) 
and  then  such  state  government  or  gov- 
ernments shall  be  authorised  to  fix  and 
regulate  the  cost  of  transportation  of  per- 
sous  and  freights  within  their  respective 
limits  by  said  railway."  Congress  also  re- 
served "the  right  to  fix  and  regulate  at  all 
times  the  cost  of  such  transportation  by 
said  railway  or  said  company  whenever 
Bucb  transportation  shall  extend  from  one 
state  into  another,  or  shall  extend  into 
more  than  one  state:  Provided,  however. 
That  the  rate  ol  such  transportation  of 
paBsengers,  local  or  interstate,  shall  not 
exceed  the  rate  above  expressed."  23  Stat, 
at  h.  73,  74,  chap.  179,  M  1,  4. 

The  above  grant  was  accepted  by  ttta 
Southern  Kansas  Railway  C<Hnpany,  and 
the  road  now  controlled  by  the  appellee, 
the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company,  in  Oklahoma,  is  operated  under 
that    grant.      The    bill    alleged    "that    ever 
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BiDce  the  defendant  oomponj  took  OTer  the 
operation  of  uid  line  of  railway  nnder 
•aid  grant.  It  bad  oontinuoualj  violated  th* 
aboTe  condition,  in  that  it  hu  cbarged  the 
inbabitauta  of  said  territory  a  greater  rate 
of  freight  than  that  authorized  hy  the  law* 
of  KauBas  for  eervicee  or  transportation  o' 
tba  Nune  kind;"  and  that  the  eompany' 
tariff*  of  freight  chargei  show  in  detail 
•aid  ezeeuive  charge*.  After  setting  forth 
the  rate*  charged  in  Olclaboma  and  Kansas, 
reapectively,  for  carrying,  for  the  *ame 
diBtanc«8,  lime,  cement,  piaater,  briclt, 
srode  oil  and  refined  oil,  tbe  bill  proceedei 
rrhat  the  state  of  Oklahoma  at  thi*  time 
ha*  about  two  million  inhabitanta,  la  de- 
veloping and  building  towna,  villages,  and 
Individual  farmhouses,  and  that  lime, 
eement,  piaster,  brick,  and  Btone  are  very 
■••ential  to  it*  growth;  that  at  thi*  time 
in  tbe  state  of  Oklahoma  there  are  very 
large  and  extensive  petroleum  oil  welli 
and  the  manufacture  or  refining  of  the 
same  la  an  industry  continually  growing 
in  said  state;  that  the  transportation  rates 
2  on  orude  and  refined  oil,  lime,  cement,  plas- 
■  tar,  brick,  and  stone  are  very* important 
and  easeutial  to  tba  development  of  said 
atate;  and  that  the  violation  by  said  re- 
spondent of  the  said  condition*  of  said 
grant  is  a  menace  to  the  future  of  said 
state."  The  state  further  alleged  that  if 
the  defendant  waa  permitted  further  to 
operate  the  railroad  in  violation  of  the 
■codition  of  the  grant,  it  would  be  a  hind- 
ranee  to  tbe  growth  of  the  state,  aa  well 
M  an  injury  to  the  property  righto  of  its 
InhaUtanta. 

Tbe  relief  asked  was  that  the  grant 
tained  in  the  above  act  of  Cougreas  be 
•eled  and  the  property  granted  by  it 
flnned  and  decreed  to  be  in  tbe  stat«  of 
Oklahoma  as  cetftw  qve  trvit;  that  the  de- 
(andant  be  perpetually  enjoined  and  re- 
strained, and,  pending  the  determination  of 
tbis  action,  be  enjoined  and  restrained, 
from  charging  tbe  Inhabitanto  of  the  state 
of  Oklahoma  a  greater  rate  of  freight  than 
that  authorized  by  the  laws  of  Kansas  for 
servioea  or  transportation  of  the  same  Idnd, 
and  from  charging  "for  lime,  cement,  plas- 
ter, bride,  stone,  crude  and  refined  oil,  the 
rates  apeoifled"  in  its  tariff  in  so  far  aa 
the  same  are  greater  than  those  authorised 
for  like  transportation  by  tbe  laws  of 
Kanaaa  until  the  determination  of  this 
canae;  and  that  for  the  continual  violation 
of  the  Urms  of  the  grant  it  be  perpetually 
enjoined  and  reatralncd  from  operating  a 
railroad  in  tbe  state  of  Oklahoma.  Tbe 
bill  also  contains  a  prayer  tor  such  further 
or  diCTereut  relief  aa  may  In  required  by 


the  nature  of  the  ease,  and  be  agreeable  ta 
eqnity  and  good  conscience. 

The  railroad  company  filed  a  demurrer 
upon  the  ground  that  the  bill  did  not  show 
that  the  stata  waa  entitled  to  the  reliel 
aakcd,  nor  set  forth  any  controversy  b^ 
tween  the  state  and  the  defendant  withla 
the  original  jurisdiction  ot  this  oourt. 

The  difBcul^  In  the  way  of  granting  tba 
relief  asked  by  the  stata  is,  in  our  judg- 
ment, insurmountable.  The  act  of  18B4  ap- 
pears to  have  had  fn  view,  primarily,  the  ^ 
protection  of  the  inhabitants  of  tbe  Indiaa  oo 
ttrrilory  from  being*eharged  nnreosonabla  ? 
rates  by  tbe  railway  company  wbeu  using 
ita  right  ot  way  through  that  tarritory. 
Congress  undoubtedly  supposed  that  it  would 
be  safe,  at  leaat  for  a  time,  to  adopt  aa  a 
test  of  the  reoaonahleness  ot  ratea  in  Oklv 
homa,  on  domeatio  shipmenta,  those  whlA 
Kansas  had  prescribed  aa  betwem  ita  pe^la 
and  the  corporation  it  had  created ;  !■ 
other  words,  the  inhabitanta  of  the  (arri- 
lory  were  to  have  the  same  righto,  in  r» 
spect  to  railroad  rates,  a*  Kansas  bad  pre- 
scribed for  ita  oorporations  and  people 
But  that  the  railway  eompany  might  not 
net  unjustly  towards  the  InbaUtants  of  tba 
territOTy,  Congress  reserved  the  right  to 
regulate  ehargea  to  be  made  by  the  rail- 
way oompany  for  freight  and  passengers 
transported  on  the  railway  in  question. 
This,  of  course.  Congress  could  have  dona 
witbont  regard  to  any  rates  allowed  by  «r 
in  Kansas  at  any  particular  time;  for  while 
the  ttrritoriat  conditioua  lasted,  the  go*> 
ernmental  power  of  Congress  over  the  te^ 
ritory  and  ita  inhabitanto  waa  ezciuslv* 
and  paramount  there  being  no  restrictions 
upon  tbe  exercise  of  that  power,  except 
such  aa  were  imposed  by  the  supreme  lav 
of  the  land.  It  is  to  be  observed,  however, 
that  the  regulations  prescribed  by  the  art 
of  Congress  were  to  exist  and  be  in  forea 
"until  a  (fate  government  or  govemmenta 
shall  exist  in  said  territory  within  tba 
limito  of  which  said  railway  or  a  part 
thereof  shall  tie  locat«di  and  then  each 
ilals  government  or  govemmento  shall  bs 
authorized  to  fix  and  r^^ulata  the  cost  of 
transportation  of  persona  and  treighto  with- 
their  respective  limito  by  saJd  railway." 

>,  when  Oklahoma  waa  organised  as  a 
state  and  admitted  into  the  Union  "on  an 
equal  footing  with  the  original  state*"  (M 
Stat,  at  L.  267,  271,  g  4,  chapL  833a),  tba 
clause  in  tbe  act  of  1SS4,  prescribing  the 
Kansas   rates   aa   the   teat  for   ratea   thai 

ight  be  charged  against  tbe  inhabitanta 
of  the  territory,  necessarily  ceased  to  be  ot 
any  force  in  tiie  state,  and  the  whole  sub- 
ject ot  ratea  in  domeatie  or  local  bnsineaa 
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•  puwd  mid«r  tha  foD  eootral  oI*tha  ttata 
in  its  corporate  CApscity,  aubjeet,  of  courae, 
to  the  fundamental  eondition  that  it  ahould 
authoriie  only  such  ratsa  aa  wen  legal, 
•nd  not  inoonaiatent  with  tha  oonatitutionai 
rights  of  tha  railva.y  eorapony.  It,  after 
Oklahoma  beeanie  a  atate,  the  company  atill 
eharged  the  Tfa^*"  rates  on  local  bnsi- 
neaa  in  Oklahoma,  and  if  those  rataa  would 
have  been  iU^^al  under  an;  atata  regula- 
tions, or  wtm,  in  themaelvaa,  unreasonable 
and  pnrely  arbitrary,  a  oontroveny,  in  the 
conatitutlonal  sense,  would  have  arisen  be- 
tween each  shipper  and  the  oompany,  which 
oould  have  been  determined  by  suit  brought 
by  the  shipper  in  tha  proper  state  eourt, 
or  even  in  the  proper  Federal  court,  where 
the  oontTDTersy,  .by  reason  of  the  grounds 
aJleged  by  the  ahipper,  was  one  of  which  the 
latter  oourt,  under  the  statutes  regulating 
the  jurisdiction  of  the  Federal  courts,  could 
take  judicial  cognizance.  But,  plainly,  the 
tiate,  in  its  corporate  capacity,  would  have 
no  such  interest  in  a  controversy  of  that 
kind  aa  would  entitle  it  to  vindicate  and 
•nforee  the  rights  of  a  particular  shipper 
or  ahippera,  and,  incidentally,  of  all  ship- 
pers, by  an  original  suit  brought  in  its  own 
name,  in  this  court,  to  restrain  the  com- 
pany from  applying  the  Kansas  rates,  as 
such,  to  ahippers  generally  in  the  local 
business  of  Oklahoma.  The  opposite  view 
must  necessarily  reat  upon  the  ground  that 
the  Constitution,  when  conferring  original 
Juriadiction  on  this  eourt  "in  all  eases  af- 
fecting ambassadors  and  other  public  minis- 
ter* and  consuls  and  thou  in  iohieh  a  ttat» 
it  A  parly"  (art.  3,  g  1),  iotended  to  in- 
ehide  any  and  every  judicial  proceeding  of 
whatever  nature  which  the  state  may  choose 
to  institute  in  this  court,  for  the  purpose 
«f  enforcing  its  laws,  although  the  state 
may  have  no  direct  interest  in  the  partic- 
ular property  or  rights  immediately  ai- 
feeted  or  to  be  affected  by  the  alleged  viola- 
tion of  such  lawB.  In  tbe  present  case,  the 
state  seeks  to  enjoin  the  defendant 
pany  from  charging  more  than  the  Kansas 

■  ratea  on  the  transportation  of  lime,  cementj 

•  plaster,  brick,  stone,  crude  and  refined  oil. 
But  the  state,  as  such.  In  its  governmental 
mpacity,  is  not  engaged  in  their  aale  or 
transportation,  and  has  no  property  in- 
terest in  such  commodities.  Is  seeks  only, 
H  between  the  railway  company  and  ship- 
pers, by  a  general,  eomprehenaive  decree 
•nforee  certain  rates,  and  to  compel  the 
railway  oompany  to  respect  the  rights  of 
•U  of  the  people  of  Oklahoma  wbo  may  have 
occasion  to  ship  such  commodities 
tailway. 

Upon  this  general   aubject  the  ease  of 
Louisiana  v.  Tvlm.  176  U.  &  1,  44  L.  od. 


34T,  80  Sup.  Ct  Sep.  251,  is  instrucUT*. 
The  state  of  Louisiana,  by  an  original  suit 
in  this  court  against  the  state  of  Texas,  her 
governor  and  health  officer,  sought  to  r»- 
strain  tbe  latter  atate  from  enforcing  by  its 
officers  certain  quarantine  r^ulationa  it 
had  established,  which  Louisiana  alleged 
were  illegal  and  discriminative  against  it 
and  injurioua  to  tha  trade  and  business  of 
its  people,  particularly  interstate  commerce 
as  conducted  between  Xew  Orleans  and 
Texas.  There  was  a  demurrer  to  the  bill 
upon  these  grounds:  1.  That,  within  the 
meaning  of  the  Constitution  of  the  United 
States,  the  controversy  was  not  one  bo- 
tween  Louisiana  and  Texas.  2.  That  the 
controversy  was  between  Texas  or  her  of* 
ficers  and  certain  persons  in  Louisiana  en- 
gaged in  interstate  commerce,  and  did  not 
concern  Louisiana  aa  an  aggregate,  eor> 
porate  body  or  state.  3.  That  by  the  suit 
brought  in  this  court,  Louisiana  was  only 
lending  its  name  to  certain  individuals  In 
New  Orleans,  who  were  the  real  parties  In 
interest.  4.  That  it  appeared  from  the  face 
of  tha  bill  that  "the  state  of  Louisiana,  In 
her  right  of  sovereignty,  is  seeking  to  main- 
tain this  suit  for  the  redress  of  the  sup- 
posed wrongs  of  her  citizens  in  regard  to 
interstate  commerce,  while  under  the  Con- 
stitution and  laws  the  said  atate  possesses 
no  such  sovereignty  as  empowers  her  to 
bring  an  original  suit  in  this  court  for  such 
purpose."  11.  That  "no  property  right  ot 
the  state  of  Louisiana  Is  in  any  manner  x 
'affected  by  the  quarantine  complained  of, 
nor  is  any  such  property  right  involved  in 
this  suit  as  would  give  this  oourt  original 
jurisdiction  of  this  eauBC." 

This  court,  speaking  by  Chief  Justice 
Fuller,  after  referring  to  the  provisions  of 
the  Constitution  enumerating  tha  cases  and 
cootroveraies  to  which  the  judicial  power  of 
the  United  States  extended  and  of  which  tbe 
circuit  courts  of  the  United  States  could 
take  original  eoguiuuice,  and  to  numerous 
adjudged  cases,  said:  "In  order,  then,  to 
maintain  jurisdiction  of  this  bill  ot  com- 
plaint as  against  the  state  of  Texas,  It  must 
appear  that  the  controversy  to  be  deter- 
mined is  a  controversy  arising  directly  be- 
tween the  state  of  Louisiana  and  the  state 
of  Texas,  and  not  n  controversy  in  tbe  vindi- 
cation of  the  grievances  of  particular  in- 
dividuals. .  .  .  Inasmuch  as  tbe  vindi- 
cation of  the  freedom  ot  interstate  com. 
merce  Is  not  committed  to  the  state  of 
Louisiana,  and  that  stats  Is  not  engaged  In 
such  commerce,  the  cause  of  action  must  b« 
regarded  not  as  involving  any  infringement 
of  the  powers  of  the  state  of  Louisiana,  or 
any  special  injury  to  her  proper^,  but  as 
aaserting  that  the  state  is  entitled  to  ssA 
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r«II«f  in  tbift  Vkj  beeauoe  tbe  nuittai*  com* 
plained  of  ftfTeet  her  citLaeDi  ftt  Urg*. 
NevflrtheleM,  if  tha  earn  itsted  ii  not  one 
prwenting  b  flontroTsrsf  between  theae 
■tataa,  the  exerciie  of  original  Jurisdiction 
bj  thii  court  as  ag^nst  the  state  of  Tszbj 
«uinot  be  maintained.  .  .  .  But  in  or- 
der that  a  oontroveray  between  etatea,  juiti- 
dable  in  tbii  court,  ean  be  beid  to  exist, 
•ODiething  more  must  be  put  forward  than 
that  the  citizens  of  one  state  are  injured 
by  the  maiadminiatraUon  of  the  lam  of 
another.  The  states  cannot  make  war  or 
enter  into  treaties,  though  they  may,  with 
the  consent  of  Congress,  make  compacts  and 
agreements.  When  there  Is  no  agreement 
whose  breach  might  areata  it,  a  controversy 
between  states  does  not  arise  unless  the 
9)  action  compiained  of  is  state  action,  and 
U  mots  of  state  officers  in  abuse  or  excess  of 
■  their  powers  cannot  be  laid'bold  of  as  in 
themselTes  committing  oive  State  to  a  dis- 
tinct collision  with  a  sister  state." 

l^wse  doctrines,  we  tbink,  control  this 
ease,  and  require  its  dismissal  as  not  be- 
ing within  the  original  jnriediction  of  this 
eourt,  as  defined  t^  the  Constitution.  Un- 
der a  contrary  view  that  jurisdiction  eonid 
be  invoked  by  a  state,  bringing  an  original 
suit  in  this  court  against  foreign  corpora' 
tions  and  citizens  of  other  states,  whenever 
the  state  thought  sueh  corporations  and 
Bitizans  of  other  states  were  acting  in  Tiola- 
tion  of  its  laws  to  the  injury  of  its  people 
generally  or  in  tbe  a^p'egate;  although  an 
injury  in  riolation  of  law,  to  tbe  property 
ar  rights  of  particular  persons  tbrou^  the 
action  of  foreign  corporations  or  citizens 
ot  states,  could  be  reached,  without  the  in- 
terrention  of  the  state,  by  auits  instituted 
by  tbe  persons  directly  or  immediately  in- 
jured. 

We  are  of  opinion  that  the  worda  In  the 
Constitution  conferring  original  jurisdic- 
tion on  this  eourt  in  a  suit  "in  wbicb  a 
state  shall  be  a  party"  are  not  to  be  in- 
terpreted as  conferring  such  jurisdiction  in 
•very  cause  in  which  tbe  atato  elects  to 
nake  itself  strictly  a  party  plaintiff  of 
Mcord,  and  seeks  not  to  protect  its  own 
property,  but  only  to  vindicate  the  wrongs 
of  aome  of  its  people,  or  to  enforce  it  own 
laws  or  public  policy  against  wrongdoers 
generally. 

Other  questions  of  intorest  and  import- 
ance have  been  elaborately  discussed  by 
counsel,  but  we  deem  it  unnecessary  to  ex- 
tend this  opinion  by  an  examination  of 
them.  What  baa  been  said  is  quite  anffi- 
eient  to  show  that  the  demurrer  is  well 
taken,  and  that  the  bill  must,  in  any  event, 
be  dlemissed  for  waat  of  jurisdiction  in  this 
ooart  to  entertain  it  by  original  suit  on  be- 
half or  in  the  name  of  tbe  state. 
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STATE   OF  OKLAHOMA,    ON   THB   IN. 

FORMATION     AND     RELATION     OF 

CHARLES     WEST,     Attorney     General, 

Complainant, 

GULP,  COLORADO,  ft  SANTA  FE  RAIL- 
WAY COMPANY!  Atohison,  Topeka,  4 
Santa  Fe  Railway  Company;  St.  Louis, 
Iron  Mountain,  k  Southern  Railway  Com- 
pany; SL  Louis  &  Ban  Francisco  Railway 
Company;  Missouri,  Kansas,  4  Texas 
Railway  Company;  Midland  Valley  Rail- 
way   Company;    Kansas    City    Sonthera 


Western  Railway  Company;  Arkansas  4 
Western  Railway  Company;  Oklahoma 
Central  Railway  Company;  Poteau  Valley 
Railroad  Company ;  Chicago,  Rock  Is- 
land, A  Pacific  Railway  Company;  Adams 
Express  Company;  American  Eipresa 
Company;  Pacific  Express  Company; 
United  States  Express  Company;  and 
Wells  Fargo  Express  Company,  Defta. 

GoTnra  (|  308*>— Fidwiai,  Sitpbehk  Coobt 

—  Obioirai.    JnRisDioTioit  —  Suit    bt 

BTATK—EHrOBOBUEITT     OF     CBIVIHAL     OB 

PxnAL  Laws. 

1.  The  Federal  Supreme  Court  cannot 
take  original  jurisdiction  of  a  suit  by  a 
state  against  persons  or  corporations  of 
other  states,  wbsre  such  suit,  toough  in  the 
form  of  a  civil  action,  is,  in  its  essential 
cimracter,  one  to  enforce  by  Injunction  the 
penal  or  criminal  legislation  of  the  state 
afiainst  trafBo  in  intoxicating  liquors. 

[BO.  Note.— Tor  otlier  cases,  see  Courts,  CsDt. 
DIE.  II  M,  BMH,  SM;    Dw.  Die  |  SOS,*] 

CouBTB  (i  305*)— Federal  Supbuib  Coukt 

—  Obioisal  JuFisrucTioir  —  Bon  bt 
State— IiTTTBEST  in  Suit. 

2.  A  state  may  not  Invoke  the  original 

i'urisdictioD  of  the  Federal  Supreme  Court 
ly  suit  on  ite  behalf  against  persons  or  cor- 
porations of  other  states,  where  the  primary 
purpose  of  the  suit  is  to  protect  its  citizens 
generally  against  the  violation  of  ite  laws 
by  the  corporations  or  persons  sued. 

IBd.  Note.— For  other  cues,  see  Courts.  Cent. 
Dig.  II  SM,  MM.  *W:    Dm.  Dig.  1  M.*] 


[No.   14,   Original] 


ORIGINAL  bill  in  equity,  broi^ht  by  tha 
State  of  Oklahoma  to  enjoin  persona 
and  corporations  of  other  states  from  vio- 
lating the  penal  or  criminal  laws  of  tbe 
state  against  traffic  In  intoxicating  liquora. 
Dismissed  for  want  of  jurisdiction. 

The  facts  are  steted  in  the  opinion. 

Messrs.  Charlea  West  and  E.  Q.  Spilman 
for  complainant. 

MesarH,  [lawmncti  Maxwell,  B.  T. 
Bledsoe,  Robert  Dunlap,  Gardiner  Latbrop, 
J.  R.  Cottingham,  C.  O.  Blake,  R.  A.  Kleln- 
schmidt,  Aldis  B.  Browne,  Martin  L.  Claidf 
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W.  F.  Emu,  C.  C  dlhoim,  Josaplt  H. 
BiTaon,  Clifford  L.  JKcksoii,  Junes  Ho^ter- 
nuui,  Williun  R.  Allen,  Bamuel  W.  Hoore, 
Alezinder  Britton,  Clwrlea  E.  Warner,  M. 
L.  Bell,  E.  B.  PairM,  Jowph  W.  Welih,  T. 
B.  HarrlBon,  Jr.,  Carter,  Ledyard,  k  Mil- 
tram,  JoMph  S.  Graydou,  Jtunes  L.  Minola, 
Wllli«in  W.  Qreen,  Cb&rlea  W.  Stookton, 
tad  Alexander  ft  Qreen  for  defendants. 
« 

?  *Ur.  Jnatice  Hkrlsn  delivared  the  opin- 
ion of  the  eonrt: 

Tba  state  of  Oklaboina,  b7  the  present 
■nit,  invokea  the  original  Jnriadiction  of 
this  court  for  its  protection  against  certain 
•cts,  alleged  to  hare  been  done  or  threat' 
■ned  to  be  done  bj  the  respectire  defend- 
wits  in  derogation  of  its  rights  as  a  state 
The  ease  Itas  been  heard  upon  demurrers 
flled  bj  the  •ereral  defendants.  Some  of 
the  demnrrcTS  proceed  upon  the  specifle 
ground  that  this  court  cannot  take  juris- 
diction of  the  cause,  while  others  add  the 
general  ground  that  the  bill  does  not  show 
aii7  facts  entitling  the  state  to  the  relief 
■ought  b7  the  bilL 

As  the  case  inTolres  some  questions  of 
k  grave  oharactei,  it  is  proper  to  set  forth 
with  some  fullness  the  gronnda  upon  which 
the  Stat*  baaea  its  claim  for  relief. 

It  la  aUeged  in  the  bill  that  the  defend- 
ant companies  are  corporations  of  states 
Other  than  Oklahoma,  except  that  the 
American  Express  Gompanj  is  a  partner- 
ship, composed  ol  individuals  who  are  citi- 
■«aa  and  residents  of  New  York;  that  what 
were  formerly  the  territory  of  Oklahoma 
and  the  Indian  territorr  constitute  the 
present  state  of  Oklahoma;  that  the  lands 
In  the  Indian  territory,  owned  by  varions 
Indian  tribes,  were,  by  agreement  or  trea- 
ties with  the  United  States,  to  be  allotted 
In  severalty  among  the  members  of  such 
tribes,  with  certain  exceptions  named  in 
the  treaties,  which  it  is  not  necessary  to 
set  out  here;  that  by  said  agreement  or 
treaties  the  United  States  agreed  to  main- 
tain strict  laws  in  said  territory,  particu- 
larly In  the  allotted  lands,  against  the 
Introduction,  sale,  barter,  or  the  giving 
away  of  liquors  and  intoxicanta  of  any  kind 
or  quality ;  and  that,  pursuant  to  said 
agreement  and  treaties,  Congress,  by  the 
act  of  June  lEth,  1S06  (34  Stat,  at  L.  267, 
ehap.  3335),  |  3,  made  it  a  condition  of 
the  admission  of  Oklahoma  into  the  Union 
^  a»  a  state  that  it  should  provide  by  its 
tt  CoUBtitutlon  that  "the  manufacti>re,  sale, 
>  barter,  giving  away,  or  otherwise*  furnish- 
ing, except  sa  therein  provided,  of  into:ti- 
eating  liquors  within  those  psrts  of  the 
proposed  state  then  known  as  the  Indian 
territory  and  the  Osage  Reservation,  and 
within  any    other  parts   of   the    proposed 


state  which  existed  as  an  bdian  reserra- 
tion  on  the  Ist  da^  of  January,  1906, 
should  be  prohibited  for  twenty-one  years 
from  the  date  of  the  admission  of  the  state 
Into  the  Union,  and  that  in  said  act  no 
reservation  or  exception  was  made  whereby 
any  one  of  the  defendants  might  import 
into  the  said  named  portion  of  said  atata, 
or  in  any  other  manner  furnish,  any  In- 
toxicating liquors  whatsoever,  and  the 
power  to  regulate  interetate  commerce  In 
intoxicating  liquor  was  thereby  surrendered 
to  the  state  of  Oklahoma  as  to  said  por* 
tioni  of  said  state;  and  by  the  said  act 
it  waa  not  provided  that  intoxicating  liquor 
should  be  furnished  to  any  person  In  what 
was  formerly  the  Indian  territory,  including 
the  Osage  Reservation  and  any  other  parte 
of  the  state  which  existed  sa  Indian  reser- 
vationa  on  the  1st  day  of  January,  1906, 
in  the  manner  and  form  that  the  same  Is 
now  furnished  and  imported  by  said  de- 
fendants, as  herein  after  more  fully  act 
forth,  or  in  any  other  manner  or  form." 

The  bill  alBo  alleged  that,  by  ordinanca 
irrevocable,  Oklahoma  had  accepted  the 
terms  and  conditions  of  the  act  of  Juna 
16th,  1900,  including  the  provision  relating 
to  Intoxicating  liquors;  and  thereby  the 
state  waa  obligated  in  place  of  the  United 
States,  BO  far  as  the  power  was  lodged  in 
it,  to  carry  out  the  treaty  and  agreemente 
made  with  the  aald  Indian  tribes  against 
the  introduction,  sale,  or  in  any  manner 
the  furnishing,  of  Intoxicating  liquors  in 
what  waa  formerly  the  Indian  territory; 
but  that  defendants,  in  violation  of  the  law 
and  the  rights  of  said  Indian  tribes  therein, 
and  to  the  injury  of  the  state  of  Oklahoma 
and  its  inhabitante,  have,  since  November 
IStb,  1907,  and  up  to  this  time,  continu- 
ously violated  all  said  provisions  agalnat 
famishing,  carrying,  and  conveying  beer,  a 
ale,*wine,  and  intoxicating  liquors  into  In-? 
dian  territory;  that  such  violation  of  law 
deeply  injures  and  irreparably  destroys  the 
good  citizenship  and  property  of  the  state 
and  ite  inhabitants,  and  the  defendante 
threaten  to  continue  the  same  unless  re> 
strained;  and  that  In  continuing  ao  to  do, 
the  defendante  and  each  of  them  have  com- 
mitted acts  that  amount  to  the  surrender 
and  abandonment  of  their  corporate  right 
to  be  engaged  and  doing  busineaa  in  inter- 
atate  commerce  between  the  states,  and 
against  auch  acte  the  plaintiff  has  no  ade- 
quate  remedy   according   to   the   courae   of 


the 


The  atate  alao  complaina  that  various 
persons,  about  two  hundred  in  number, 
ithin  ite  limits  (the  names  of  such  per- 
ms being  all  set  forth  in  a  list  made  part 
of  the  bill),  have  made  payment  of  the 
ipeclal  tax  required  of  liquor  dealers  under 
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thfl  lawB  ef  tlie  United  SUtM;  tUt  by 
tbe  «boTe  act  of  Congresa  of  Juns  IGtb, 
1906,  it  waa  made  a  condition  precedent 
to  tiie  adtnisaion  of  Oklahoma  into  the 
Union  that,  "in  tt«  Conatitntion,  It  should 
proride  that  tbe  payment  ot  tb«  apecial 
tax  required  of  liquor  iealera  by  tbe  United 
Btates,  of  any  peraan  vithin  thoae  parta  of 
the  propoaed  atate  tlien  known  as  tbe  In- 
dian territory  and  the  Osage  Reaervation, 
and  within  any  other  parte  of  aald  pro- 
posed etate  which  existed  aa  Indian  reaer- 
Tationa  on  the  lat  day  of  January,  1906, 
abould  constitute  prima  facie  eridence  of 
tlie  intention  of  auch  persona  to  violate 
that  provision  ot  tho  act  of  June  16,  1906, 
in  Teference  to  tbe  prohibition  of  the  man- 
ufacture, sale,  barter,  giving  away,  or 
otherwise  famishing  intoxicating  liquora 
whleb  it  was  provided  aa  a  condition  pre- 
«edent  that  the  Constitution  of  said  pro- 
poaed state  ebonld  provide  for." 

Tbe  bill  further  abows  that  the  state, 
tbrougb  ite  Constitutional  Convention,  aub- 
nitted  to  tbe  popular  vote  tbe  question  of 
^  adopting  a  provision  probibiting  the  manu- 
A  factnre,  barter,  saJe,  giving  away,  or  otber- 
>  wise  fumlahtng*  Intoxicating  liquors  In  the 
state,  and  the  result  was  the  approval  by 
the  elector*  of  a  constitutional  provision  of 
that  kind,  which  baa  been  in  force  since 
November  16tb,  1607;  that,  pursuant  to 
that  constitutional  provision,  tbe  legisla- 
ture of  the  state,  on  March  24th,  1908 
(Okla.  Lawi  1907-OS,  p.  G94),  paaeed  a 
feneral  statute,  eatablishtog  a  state  agency 
and  local  agencies  for  tbe  sale  of  intoxi- 
cating liquors  for  certain  purposes,  and 
probibiting  tbe  manufacture,  sale,  barter, 
giving  away,  or  otherwise  furnishing  in- 
toxicating liquors,  except  as  provided  in 
the  act;  that  by  the  terms  of  said  act 
(art.  S,  I  I),  It  was  provided  that  "the 
payment  of  the  special  tax  required  of 
Hquor  dealers  by  the  United  States  by  any 
person  within  this  state,  except  the  local 
agents  ot  said  state  by  aald  act,  should 
eonstltnte  prima  facte  evidence  of  an  inten- 
tion to  violate  tbe  provisions  of  said  act;" 
and  that  the  defendants,  each  and  all  of 
them,  hod  due  notice  In  writing  from  tbe 
■tate,  by  ita  constituted  authorities,  of  the 
provisions  of  the  act  of  Congress,  and  of 
tbe  Conatitntion  and  laws  of  Oklahoma,  re- 
ferred to  herein. 

It  abould  be  here  stated  that  tbe  above 
Oklahoma  statute  of  March  24th,  1908,  pre- 
•erlbed  various  penalties  of  fine  and  im- 
prisonment for  violations  of  its  provisions. 
Tha  bill  finally  alleges  that  tbe  state  of 
OkUboma  gave  to  each  of  tbe  defendants 
dne  notice  that  K  would  hold  all  shipments 
made  by  each  of  them  "whereby  either  of 
them  undertook  to  receive  at  points  with- 


out the  state  of  Oklahoma  Intoxleating 
liquors  of  any  kind,  and  to  transport, 
carry,  or  otherwise  convey  aucli  tlquora  or 
compounds  to  or  t«  tbe  order  of  any  of 
the  persona,  companies,  corporations,  firma, 
or  associations  named  in  aaid  llat,  aa  illegal, 
contrary  to  good  morals,  against  tbe  publio 
policy,  and  in  direct  violation  of  the  posi- 
tive laws  of  the  state  of  Oklahoma;  that 
the  importation  of  any  prohibited  intoxi- 
cating liquors  to  or  to  the  order  of  any  ^ 
of  aald  persons  by  either  or  any  of  said  (k 
defeudonta  was  and  ia  a  public 'nulaanca  • 
within  the  state  of  Oklahoma,  and  war* 
not  importationa  in  good  faith,  intended 
for  the  use  of  tbe  importer  and  consignee 
and  not  for  aale  within  the  state;  that  all 
shipments  or  deliveries  made  by  defendants 
by  interatate  shipment  to  any  or  all  of  the 
persons  named  In  said  list  were  intended 
for  and  were  for  the  violation  of  tha  laws 
of  tbe  atate  of  Oklahoma,  end  to  commit 
a  public  nuisance  In  said  state;  that  tha 
atate  of  Oklahoma  thereby  was  not  under- 
taking to  object  or  restrict  the  defendants 
in  tbe  importation  of  intoxicating  liquors 
by  interstate  shipment  to  any  person  In 
said  state  ontside  of  what  was  formerly 
the  Indian  tarritory,  the  Oaage  Indian 
ReaervatioTi,  and  an  Indian  Reservation, 
January  lat,  190S,  intending  it  for  bia  own 
use,  and  not  for  sale  in  aaid  atate,  but 
that,  under  the  law  of  said  state,  each  and 
all  of  said  persons  intended  to  use  all  the 
liquor  in  their  possession  to  sell  the  same 
in  said  state,  in  violation  of  its  laws,  and 
that  any  delivery  of  prohibited  intoxicating 
liquors  to  any  of  said  persons  would  have 
the  necessary  effect  of  aiding  auch  ooo- 
slgnee  to  violate  tha  laws  of  the  state  of 
Oklahoma,  and  would  be  a  public  nuisanoe 
and  injury  to  the  said  state." 

That  in  addition  thereto,  under  the  terms 
of  said  chapter  69  of  the  Session  Lana  of 
1907-1908,  of  Oklahoma,  aa  therein  pro- 
vided, the  atate  of  Oklahoma,  for  the  beneSt 
of  Ita  citizens,  undertook  to  furnish  Intori- 
eating  liquor  to  all  pereons  in  said  state 
wherever  a  sale  of  the  same  was  by  tba 
law  authorized,  for  reason  of  necessary  use 
of  tbe  same  for  preaervatlon,  or  health,  or 
like  purposes,  and  that,  under  tbe  laws  of 
tbe  atate  of  Oklahoma,  the  aUte  of  Okla- 
homa was  the  sole  and  only  person  author- 
ized to  sell  liquors  in  said  stats;  that  tha 
state  ia  pecuniarily  Interested  In  tbe  sola 
of  said  liquora,  and  irreparably  injured  by 
aaid  importation  by  defendants  to  the  per- 
sona named  in  said  list  who  had  paid  tbe  « 
special  tax  required  by  the  United  Statss  * 
of  liquor  dealers,  in  that  the  Baid*importa-  • 
tlon  to  the  said  persons  named  on  said  list, 
being  for  the  purpose  of  a  resale  of  auch 
importation*  In  aald  atate,  operated  to  tha 
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lnjiii7  to  tlia  exdoslTe  right  to  tbt  •»!• 
of  intoxicating  Uquon  in  said  at»te,  claimed 
and  ezereiB«d  bj  th«  Btftt«  of  Oklabomft. 

That  lince  the  leth  of  November,  1907, 
after  the  i&id  notices  were  received  b^  the 
■aid  defendantB,  and  up  to  this  time, 
■aid  defeodanta  have  continuously  and 
iiiiually>  each  and  all  of  them,  imported 
to  and  to  the  order  of  each  firm  and  all 
€f  the  pereone  named  in  eaid  list  &■  having 
ptUd  a  spec! el  tax,  aa  required  by  the 
United  States  of  liquor  dealers.  And  the 
•aid  penons  named  in  said  liste  have  con- 
tinued continuouslj  to  reselt  aaid  intoxi- 
cating liquors  so  imported  by  the  defend- 
ants; that  the  said  resale  has  at  all  timea 
been  in  violation  of  the  Uv  of  the  state 
of  Oklahoma,  and  has  been  a  cause  of 
•normaui  expense  and  irreparable  injury  to 
the  state  of  Oklahoma  and  the  inhabitanta 
thereof,  and  eaeh  and  all  of  the  oonntiea 
ftnd  otiier  municipalities  therein,  in  that 
tlie  enforcement  of  the  lawa  against  the 
•ale  of  intoxicating  liquore  ia  extremely 
difficult,  expensive,  and  exhauatire,  and 
that  the  Importation  and  fumiahing  to  aaid 
penona  named  In  aaid  list  by  said  defend- 
anta  of  ■uch  intoxicating  liqnon,  with  the 
Intent  that  the  aame  ahall  be  uaed  for 
resale  in  tbe  eald  atate,  haa  caused  a  large 
impoaition  of  expenaea  upon  said  state,  and 
a  Tfolation  of  Its  lawa,  and  a  conatant 
source  of  friction  and  corruption  in  ita  gov- 
Mnment,  and  is  against  the  peace  and  dig- 
nity of  the  govern ment  of  aaid  state,  and 
totally  against  the  publla  policy  thereof 
Md  good  morals  therein,  and  is  a  public 
nuisance  In  said  atate;  that  the  defendants, 
in  violation  of  law  and  in  injury  to  the 
righta  of  the  state  and  inhabitants  thereof, 
have  openly,  peraistently,  and  eontinuouely 
imported  intoxicating  liquors,  whose  manu- 
facture, sale,  barter,  or  furniahing  is  pro- 
hibited by  the  lawa  of  the  atate  of  Okla- 
a  home  to  each  and  all  of  the  persons  named 
?  In  said  list  by*  furnishing,  carrying,  and 
oonveying  the  same  to  and  to  the  order 
of  each  and  all  of  the  said  persons  named 
in  said  Hat,  on  divers  and  sundry  occasions, 
eontinuouely:  and  that  defendants  threaten 
to  eontioue  hi  the  said  violation  unless  re- 
str^nsd,  and  in  continuing  so  to  do  said 
defendants,  and  each  of  them,  have  commit- 
ted acta  which  amount  to  a  aurrender  and 
ftn  abandonment  of  their  corporate  right  to 
do  buaioesa  in  interstate  commerce  in  the 
carriage  of  intoxicating  liquors,  and  for  the 
■ame  the  plaintiS  has  no  adequate  remedy 
according  to  the  course  of  the  common  law, 
for  the  reason  that  aaid  sbipments  origi- 
aata  outside  of  the  state." 

The  relief  asked  is  that  the  defendants 
b«  severally  enjoined  and  restrained  from 
further  introducing,  conveying,  and  furnish- 


ing intoxicating  liquors,  including  ale,  wine, 
and  beer  in  any  form,  at  any  place,  at  any 
time,  ami  in  any  manner  in  the  state  within 
the  limits  of  what  waa  formerly  the  Indian 
territory,  including  the  Osage  Reservation, 
and  other  parte  of  the  atate  that  existed 
aa  Indian  reaervations  on  the  1st  day  of 
January,  1900;  that  the  several  defendants 
be  further  enjoined  from  carrying,  convey- 
ing, delivering,  and  furniahing  intoxicating 
liquora,  including  ale,  wine,  uid  Iwer,  in 
any  form  and  in  any  place,  at  any  time 
or  In  any  manner.  In  the  state,  to  any  or 
all  of  the  persona  named  in  the  above  liat 
as  being  peraons  who  have  paid  tbe  special 
tax  required  by  the  United  States  of  liquor 
dealers;  and  that,  in  default  of  obedience 
to  the  order  of  injunction  prayed  for,  the 
corporate  righta  of  the  defendants  to  do  a 
busineas  in  interstate  commerce  with  per- 
sons  io  Oklahoma  be  forfeited. 

Buch  ie  the  case  made  by  the  bill,  and 
we  come  now  to  consider  the  controUing 
questions  presented  by  it. 

It  is  manifest  that  the  object  of  this  suit 
by  the  state  ia,  by  means  of  an  injunction 
issued  by  this  court,  to  prevent  the  defend- 
ant companies  from  violating  the  penal  or  ^ 
criminal  laws  of  Oklahoma.  It  is,  there-  • 
fore,  in  ita  essence,*  a  suit  to  enforce  those  • 
laws.  But  of  such  a  suit  this  court  cannot 
take  original  cognisance,  although  the  suit 
is  in  form  of  a  civil  nature.  The  Consti- 
tution, after  enumerating.  In  the  first  clauae 
of  i  2  of  article  3,  the  caeesi,  in  law  and 
equity,  aa  well  aa  the  controversies,  to 
which  the  judicial  power  of  the  United 
Statea  shall  extend,  provides  that  "in  ell 
cases  affecting  ambaaeadors,  other  publie 
ministers  and  consuls,  and  those  in  which  a 
state  ahall  be  party,  the  Supreme  Court 
shall  havs  original  jurisdiction," — in  all  ths 
Dthsr  cases  snumernted  in  the  article,  the 
court  to  have  appellate  Jurisdiction,  both 
as  to  law  and  facts,  with  auch  exceptiona 
and  under  such  regulations  aa  Congress  shall 

The  words  "in  which  a  state  shall  be 
party,"  literally  construed,  would  embraee 
original  suits  of  a  civil  nature  brought  by 
a  state  in  this  court  to  enforce  a  juilgment 
rendered  for  a  violation  of  its  penal  or 
criminal  laws.  But  it  has  been  adjudged, 
upon  full  consideration,  that  that  result 
was  inadmiaaible  under  the  Constitution. 
This  will  appear  from  an  examination  ol 
the  opinion  and  judgment  in  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  8.  2G5,  267,  290, 
293,  32  L.  ed.  239,  243.  244,  S  Sup.  CL 
Rep.  13T0.  That  was  an  original  action 
brought  in  this  court  by  the  state  of  Wis- 
In  against  the  Pelican  Insurnni;e  Com- 
pany of  Louisiana,  to  recover  the  amount 
of  a  judgment    rendered    in   a   Wiseonain 
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«<niTt  agalrat  that  eompany  for  o«rtalD  pen- 
ftltiea  Incurred  b;  it  for  Tiolatlng  the  Uwb 
of  tbat  •tate  reUting  to  the  business  of 
fire  iiuumnce  compaaies.  The  queation  was 
dirtiiiatl;  presented  whether  the  itatt  eonld 
Invoke  the  original  jnria  diet  ion  of  this 
«iHirt,  to  euforoe  the  eollectiou  of  such 
Judgment.  It  was  argaed  In  that  case  that 
the  suit  was  aim  pi  j  an  action  ef  debt, 
founded  upon  a  contract  of  record,  to  wit, 
a  Judgment,  and  was  therefore  to  be  re- 
garded oaly  aa  a  civil  suit,  as  distinguiehed 
from  a  criminal  prosecution.  But  that  flew 
A  was  OTermled.  The  court  said  that  not- 
§  withstanding  the  comprehensive  words  of 
■  the  Constitution,  "the  mere  fact  that  a 
(tats  is  the  plaintiff  is  not  a  concluaife 
teat  that  the  controversy  is  one  in  which 
tliia  court  is  authorised  to  grant  relief 
against  another  state  or  her  citizens." 
i^ter  an  examination  of  the  authorities  it 
was  further  said,  the  court  spealcing  by  Ur. 
Jtiatic«  Cray:  "The  rule  that  the  courts 
of  no  country  execute  the  penal  laws  of 
another  applies  not  only  to  prosecutions 
and  sentences  for  crimes  and  misdemeanors, 
Int  to  all  suits  in  favor  of  the  state  for 
tho  recovery  of  pecuniary  penalties  for  any 
Tiolatlon  of  statutes  for  the  protectioi 
Ita  revenue  or  other  municipal  laws,  and 
(■>  all  judgmanta  for  aaah  psnalliss.  If  this 
were  not  so,  all  that  would  be  necessary 
to  give  ubiquitous  effect  to  a  penal  law 
would  be  to  put  the  claim  for  a  penalty 
Into  the  shape  of  a  judgment.  Wharton, 
Cms.  L.  i  S33;  Westlake,  International 
Iaw,  let  ed.  g  SSS;  Piggott,  Foreign  Judgm. 
£09,  210."  Further:  'Trom  the  first  or- 
ganiEation  of  the  courts  of  the  United 
States,  nearly  a  century  ago,  it  has  always 
been  assumed  that  the  original  jorisdiction 
of  this  court  over  controversies  between  a 
state  and  citizens  of  another  state,  or  of  a 
foreign  country,  does  not  extend  to  a  suit 
by  a  state  to  recover  penalties  for  a  breach 
of  her  own  municipal  law.  .  .  .  The 
real  nature  of  the  case  Is  not  affected  by 
the  forms  provided  by  the  law  of  the  state 
for  the  punishment  of  the  offense.  It  is 
Immaterial  whether,  by  the  law  of  Wiscon- 
sin, the  prosecution  must  be  by  Indictment 
or  by  action,  or  whether,  nnder  that  taw, 
a  Judgment  there  obtained  tor  the  penalty 
might  be  enforced  by  execution,  by  scire 
facias,  or  by  a  new  suit.  In  whatever  form 
the  state  pursues  her  right  to  punish  the 
offense  against  her  sovereignty,  every  step 
of  the  proceeding  tends  to  one  end, — the 
compelling  the  offender  to  pay  a  pecuniary 
tlna  by  way  of  punishment  for  the  offense. 
This  court,  therefore,  cannot  entertain  an 
original  action  to  compel  the  defendant  to 
e  p*y  to  the  state  ot  Wisconsin  a  sum  of 
Jp  money  In  (satis  faction  sf  tlie  Judgment  for  | 


that  ftna.  The  original  Jurisdiction  of  thEs 
court    is    conferred    by    the    Constitution, 

without  limit  of  the  amount  in  controversy, 
and  Congress  has  never  imposed  (if,  indeed, 
it  could  impose)  any  eucb  limit.  If  this 
court  has  original  Jurisdiction  of  the  pres- 
ent case,  it  must  follow  that  any  ectioD 
upon  a  judgment  obtained  by  a  state  in 
her  own  courts  against  a  citizen  of  another 
state,  for  the  recovery  of  any  sum  of 
money,  however  small,  by  wny  ot  a  flne 
for  any  offense,  however  petty,  against  her 
laws,  could  be  brought  in  the  first  instance 
in  the  Supreme  Court  of  the  United  States. 
That  cannot  have  been  the  intention  of  the 
Convention  in  framing,  or  ot  the  people  in 
adapting,  the  Federal  Constitution."  The 
principles  announced  in  WIsconBtn  v.  Peli- 
can Ina.  Co.  supra,  have  been  recognized 
in  many  subsequent  cases.  (Postal  Teleg. 
Cable  Co.  v.  United  States).  PosUl  Teleg. 
Cable  Co.  v.  Alabama,  155  U.  S.  482,  4S7, 
39  L.  ed.  231,  232,  IE  Sup.  Ct.  Rep.  193) 
California  v.  Southern  P.  Co.  157  U.  8.  229, 
259,  39  L.  ed.  683,  694,  16  Sup.  Ct  Re^ 
5S1;  Missouri  r.  Illinois,  ISO  U.  S.  20S,  283, 
45  L.  ed.  497,  600,  21  Sup.  Ct  Rep.  331; 
Minnesota  v.  North  cm  Securities  Co.  184 
U.  B.  199,  234,  235,  46  L.  ed.  499,  512,  616, 
22  Sup.  Ct  Bep.  308;  Kansas  v.  Colorado, 
206  U.  8.  4S,  83,  51  L.  ed.  9S6,  SSS,  27  Sup. 
Ct.  Rep.  655. 

Ttioae  principles  must.  In  our  opinion, 
determine  the  present  case  adversely  to  tho 
state.  Although  the  state  does  not  ask  for 
judgment  against  the  defendant  railroad 
company  for  the  penalties  prescribed  t)y 
the  Oklahoma  statutes  for  violations  of  its 
provisions,  she  yet  seeks  the  aid  of  this 
court  to  enforce  a  statute  one  of  whas« 
controlling  objects  Is  to  impose  punishment 
in  order  to  effectuate  a  public  policy  touch- 
ing a  particular  subject  relating  to  the  pub* 
lie  welfare.  The  statute,  viewed  as  a  whole, 
is  to  be  deemed  a  penal  statute.  The  pres- 
ent suit,  although  in  form  one  ot  a  civil 
nature  is,  in  its  essential  character,  one  to 
enforce  by  injunction  regulations  prescribed 
by  a  state  for  violations  of  one  ot  its  penal 
statutes,  and  is  therefore  one  of  which  this 
court  cannot  take  original  cognlxance  at  th* 
instance  of  the  state.  h 

But  there  is  another  ground  which  b  ^ 
equally  fatal  to  the  claim  that  this  court  * 
may  give  the  relief  asked  by  an  original 
suit  brought  by  the  state.  In  the  provi- 
sions of  the  Constitution  relating  to  the 
judicial  power  ot  the  courts  of  the  United 
States,  It  is  provided,  as  we  have  seen,  that 
"in  all  cases  affecting  ambasaadoTs,  other 
public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  Supreme 
Court  shall  have  original  jurisdiction."  In 
Oklahoma  v.  Atchison,  T.   &  S.   F.   R.  Co. 
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No  13,  Original,  Jutt  fledded  [220  U.  B.  277, 
W  L.  ed.  — .  SI  Sop.  Ct  Rep.  434],  it  wu 
beld  that  &  ttatt  mold  not  Invoke  tbe  oilg- 
IdsI  Jurlidiedon  of  Uw  coart,  br  nilt  on  iti 
bchftlf,  when  the  priauuy  pnrpoBea  of  the 
wait  wu  to  protect  iti  altiuna  gtneraag, 
AgAinat  the  TioUtion  of  Iti  lawg  by  tlie 
corpontiotu  or  penoni  mied;  thftt  the 
above  wordi,  "^om  in  whlok  ft  at>te  ■hall 
1m  partr,"  wen  not  to  be  m  Interpreted 
M  to  embnee  niU  of  that  kind.  We  need 
not  repeat  wbat  was  aaid  in  the  other  case. 
WHhont  (topping  to  oonelder  other  qnes- 
ilon*  dlaeaued  by  leaned  eonnael,  we  hold, 
for  the  reaaona  eUted  In  the  opinion  fn 
that  eaae,  aa  weO  aa  becaiue  thii  mit  ia, 
ta  Iti  eaaeaee  and  mafailj,  one  to  enforce 
a  penal  statute  of  a  aUte,  that  the  bU 
Mtut  be  dlamlnad  for  want  of  Joriadictioi 
fai  tUa  eonrt. 
It  la  BO  arder«d. 


(BO  C.  8.  UM 
STATE  OF  OKLAHOMA  ON  THE  RELA- 
TION   OF    CHARLES    WEST,    Attorney 
General,  aa  Succeaaor  to  the  Territory  of 
Oklahoma,  PUT.  In  Err., 


Btateb  (I   9*)— Ejteci  or  Aduibsion  on 

COHOBEBSlOnAL   LXQIBI^TION. 

Upon  the  admiaaion  of  Oklahoma  Into  the 
Union  mider  the  enabling  act  of  June  16, 
IMS  (34  Stat  at  L.  207,  chap.  SSSfi),  the 
eongreaaional  requirement  that  the  Kanaaa 
ratea  abonU  be  the  tort  of  the  ratw  whiob 
the  Oiloago,  Eaniaa,  A  Nebraska  Railway 
CompanT  mlriit  oharge  the  Inhabitanta  of 
the  Indian  lerritory  for  domeatia  ahip. 
mente,  made  by  the  act  of  March  2,  1887 
(24  SUt.  at  L.  446,  chap.  Sig),  reMrring 
to  Congreaa  the  right  to  regulate  inch  ratea 
until  a  state  government  should  exlet,  when 
that  goTemnient  ahould  poasesa  the  right 
of  regulation,  eeaaed  to  be  of  any  force  in 
the  state,  and  tbe  whole  aubject  of  domestic 
rates  passed  under  the  control  of  the  atate. 


.  State  of  Oklahoma  to  review  a  decree 
irttioh,  maraiug  the  decree  of  the  Diatriot 
Court  of  Garfield  County,  in  that  state,  dis- 
missed a  salt  to  enjoin  a  railroad  company 
fau  diarglng  rates  for  domeaUe  sbip- 
nants  greater  titan  thoaa  anthorisod  by  ths 
state  of  Kansas.     AfSrmed. 

*For  otber  OMe  im  lam*  topin  A  i  ¥iniBaB  In  : 


Bee  sams  eaae  below,  81   (%la.   534,  VT 
Pae.  287. 
The  facta  are  stated  in  tJw  opinion. 
Ur.  Oharlea  West  for  plaintiff  in  error. 
Mr.  M.  A.  Iiow  for  defendant  In  error. 

Mr.  Jnstlee  Harlan  delivered  the  opln- 
ion  e<  the  eoort: 

niiB  action  was  brought  by  the  territory 
of  Oklahoma  in  one  of  its  oonrta  againat 
tbe  Chicago,  Rock  laland,  k  Paeifle  Rail- 
way Company,  for  the  purpoaa  of  obtaining 
an  injunction  reatraining  the  railway  eom- 
pany  from  making  eertain  charges  against 
the  inhabitants  of  the  territory  for  tha 
tranaportaUon  of  freight. 

The  petition  ahowed  that,  by  the  act  of  g. 
Congress  of  March  2d,  1BS7,  chap.  319,  eg 
right  of  way  through  *  the  territory  was  • 
granted  to  tbe  Chicago,  Kansas,  ft  Nebraska 
Railway  Company  npon  certain  conditiona, 
one  of  which  waa  that  tbe  company  should 
not  charge  the  "inhabitants  of  the  terri- 
tory" a  greater  rat«  of  freight  than  that  an- 
thorlzad  by  the  state  of  Kansas  for  trans- 
portation aervice  of  the  same  kind  (24 
Stat  at  L.  44e)  ;  that  under  the  authority 
of  the  act  of  Congress  of  June  e7th,  1690, 
the  Chicago,  Rock  Island,  A  Faciflc  Rail, 
way  Company,  a  state  corporation,  the  de- 
fendant herein,  acquired  all  the  rights, 
prlvil^ea,  and  franchises  granted  to,  and 
became  subject  to  all  the  burdens  linposml 
upon,  the  original  grantee  company  (20 
SUt.  at  L.  181,  chap.  033);  and  that  tbe 
defendant  occupied  and  used  said  right  of 
way ;  but,  in  violation  of  the  act  of  Congress 
and  of  tbe  rights  of  the  inhabitants  of  the 
territory,  it  dally  charged  ahippera  of  wheat 
a  greater  rate  for  ahipping  tjian  was  ao- 
thorixed  by  the  laws  of  Kansas.  The  relief 
aaked  by  the  territory  waa  an  injunction 
restraining  the  railway  company  from  d» 
manding,  collecting,  receiving,  or  charging, 
directly  or  indirectly,  greater  rates  for  the 
transportation  of  freight  and  good  a,  ae- 
cording  to  local  distance,  than  those  named 
in  the  petition,  which,  it  is  alleged,  are  in 
accordance  with  tbe  conditions  upon  whieh 
Congress  granted  the  right  of  way  through 
the  territory  of  Oklahoma. 

Tbe  railway  company,  by  ita  anewer,  de- 
nied the  all^ationa  of  the  petition,  and,  in 
addition,  allied  that  the  court  was  vrithont 
jurisdiction  of  the  subject-matter  of  tha 
action,  and  that  Jurisdiction  waa  vested  ex* 
eluaively  in  the  Interstate  Commeroa  Cotn> 
miaaion  and  tbe  circuit  court  of  the  United 
States.  The  territory  filed  a  reply,  and  the 
court  granted  a  temporary  injunction  ra- 
straining  tbe  railway  company,  until  the 
further  order  of  the  court,  from  demanding, 
collecting,  receiving,  or  oharging  for  the 
tranaportation  of  freight  greater  ratea  than 
those  named  in  the  order  of  injunctioik 


B.  *  Am.  Dtc*.  1»T  to  date.  A  BepT  lDdea« 
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B  AttiD  Um  ordw  of  inJiuieUon  tlw  WM  wu 
■  taken  oii.*BppeMl  to  tha  anprem*  eoart  of  the 
territory,  and  was  afterward!  "tranBferred 
to  the  auprenie  conrt  of  the  stale  under  the 
terme  of  the  enabling  act  aud  the  echednle 
to  the  Couatitution."  It  ii  m  stated  in  tlie 
opioion  of  the  supreme  court  of  the  state. 
B7  the  enabling  act  of  June  16th,  1906,  it 
was  provided  that  "all  cases  pending  in  the 
mpreme  court  of  said  territory  of  OKlahotna 
and  in  the  United  States  court  of  appeals 
in  the  Indian  territory,  not  transferred  to 
the  United  States  circuit  and  district  courts 
in  said  state  of  Olclalioma,  shall  be  pro- 
ceeded with,  held,  and  determined  by  tha 
anpreme  or  other  flnal  appellate  court  of 
such  Etata,  as  the  nieceasor  of  said  terri- 
torial supreme  court  and  appellate  court, 
subject  to  the  aanle  right  to  review  upon 
appeal  or  error  to  the  Supreme  Court  of  the 
United  States  now  allowed  from  the  au- 
preme  or  appellate  courts  of  a  state  under 
axisting  laws.  Juriadiction  of  all  caaea 
pending  in  the  eourts  of  original  jurisdlo- 
tion  in  said  territories  not  transferred  to 
tbe  United  States  circuit  and  district  eonrta 
ahall  devolve  upon  and  be  exerciied  by  the 
eourts  of  original  jurisdietion  created  by 
■aid  state.  That  the  supreme  court  or  other 
eourt  of  last  resort  of  said  stats  shall  be 
deemed  to  be  tbe  successor  of  said  terri- 
torial appellate  courts,  and  shall  take  and 
poesesa  any  end  all  jurisdiction  as  sueb,  not 
herein  otherwise  epeelSeally  provided  for, 
and  shall  receive  and  retain  the  custody  of 
all  hooka,  dockets,  records,  and  flies  not 
transferred  to  other  courts,  as  herein  pro- 
vided, subject  to  the  duty  to  furnish  tran- 
•eripta  of  all  book  entriea  In  any  apecifle 
ease  tranaferred  to  complete  the  record 
thereof."  S4  Stat,  at  L.  267,  27S,  chap. 
U35,  91  17,  IS. 

Upon  tbe  authority  of  one  of  its  former 
esses,  Chicago,  R.  L  ft  P.  R.  Co.  t.  Terri- 
tory, 21  Okta.  329,  BT  Fae.  265,  the  supreme 
Bonrt  of  the  state  dismissed  the  present  case, 
*^or  the  reason  that  the  change  from  a  ter- 
ritorial form  of  government  to  statehood  so 
g  tfianged  conditions  that  the  questions  in- 
9  volved,    while    they    may    have    been    vita] 
•  enough  at  the  time  the  eaaea  were  appealed 
te  the  supreme  court  of  the  territory,  are 
MOW  merely  abstract,  hypothetieal  queetiona, 
from  the  determination  of  which  no  practi- 
cal relief  can  follow."     [21  Okla.  339,  97 
Pae.  269.]     Thereupon  tbe  atate  sued  out 
tbe  preaent  writ  ol  error. 

The  state  contends  that  this  court  has 
authority,  under  %  709,  of  tbe  Bevised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stat 
IBOl,  p.  875),  to  review  tbe  flnal  Judgment 
of  the  supreme  court  of  Oklahoma,  and  that 
tbe  dismissal  of  the  ease  without  giving  tbe 
state  the  relief  asked  was  a  denial  of  its 
right,  based  on  the  enabling  act  ol   Con- 


Kreos,  to  have  tbe  railway  company  restrained 
from  charging  the  people  of  tbe  state, 
doing  businesa  with  it,  with  greater  rates 
of  freight  than  were  allowed  by  Kansas  for 
Uke  aervicea. 

We  concur  with  the  supreme  conrt  of  the 
state  In  the  view  that  this  question,  raised 
by  tbe  original  petition,  has  become  and  to 
wholly  abstract. 

Tbe  Chicago,  Hock  Island,  A  Pacifle  Rail- 
way Company  Is  the  aueeesaoT  in  interest, 
subject  to  all  the  bnrdena  imposed  and 
having  all  the  rights  granted  by  the  act  of 
Congress  of  Mareb  Sd,  18S7  (24  Btat  at  L. 
446,  efaap.  31B).  Tbe  Chicago,  Kanaas,  It 
Nebraska  Railway  Company,  tbe  predeceaeor 
in  interest  of  the  preaent  defendant,  was, 
as  we  have  seen,  authorized  to  loeate  sad 
maintain  a  railway  through  tbe  Indian  tar> 
ritory,  charging  the  inhabitants  of  said  ter- 
ritory no  greater  rate  of  freight  than  tba  • 
rate  authoriaed  by  the  laws  of  Kansas  for  J^ 
services  Or  tranaportation  of  the*saine  kind.  ■ 
But  by  the  same  aot,  Congress  reserved  "tha 
right  to  r^ulats  the  chargee  for  freight  and 
passengers  on  said  railway  .  ■  .  until 
a  state  government  or  governments  sball 
exist  in  said  territory  within  the  limits  of 
which  said  railway  or  a  part  thereof  shall 
be  located;  and  them  such  state  government 
or  governments  sball  be  authorized  to  flx 
and  regulate  tha  eoet  of  tranaportation  of 
peraona  and  freights  within  their  respeetivs 
Ifmita  by  said  railway."  Tbe  same  provl- 
alon  was  in  the  act  of  July  4th,  18B4  [23 
SUt.  at  h.  73,  oh^  179],  granting  a  right 
of  way  through  the  Indian  territory  to  the 
Soutbeni  Kansas  Railway  Company. 

In  13,  Original,  just  decided  [220  U.  S. 
277,  55  L.  ed.  — .81  Snp.  Ct  Rep.  434], 
tbe  provlslMi  in  the  act  probibiting  the  inhab- 
itants of  the  territory  from  beiuK  charged 
greater  rates  than  those  allowed  in  Kanaas 
was  held  not  to  be  binding  when  the  state 
government  was  established  in  Oklahoma, 
after  which  the  whole  subject  of  latee  paased 
under  tbe  control  of  the  state.  Whatever 
may  have  been  the  rights  of  tbe  inhabitants 
of  the  territory  and  of  tbe  railway  com- 
pany, under  the  act  of  1687,  the  state  can- 
not insist  that,  under  the  authority  of  tbe 
United  States,  and  after  Oklahoma  be- 
came a  state,  that  the  railway  company  waa 
bound  to  aooept,  in  the  matter  of  rates  for 
domeetia  business,  the  test  fumEshed  by  the 
laws  of  Kansas.  Whether  any  partieular 
rates  oharged  by  the  railroad  company  after 
Oklaboma  became  a  atate  were  illegal,  as  be- 
ing unreaaonable  and  purely  arbitrary,  de- 
pended upon  the  laws  of  that  state  touching 
the  matter,  or  upon  the  provision  of  tha 
Federal  Constitution,  protecting  property 
against  undue  exactions  without  due  pros- 
Passing  by  other  questions,  tbe  detarmlna' 
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tion  of  iriiieh  Mumot  ^ect  the  ranlt,  wa 
hold,  for  tha  reuona  aUted  b;  it,  ttut  ths 
Jndgmeiit  of  the  state  court  w»s  right,  uid 
ita  judgmeiit  tnuat  be  mffirmed. 
It  ii  H  ordered. 


(i»  C.  S.  4tS.) 

SUMONS  RUBBER  COMPAITY  OF  NEW 

YORE,  PeUtioner, 


FATEKTS    (I   35*) — InVKNTIOH— (JOMMKBCUI. 


I,  ne  Paunt^  Die 


1.  The  widespread  commercial  nceeM  of 
a  patented  deyice  should  be  taken  into  eon- 
({deration  in  deteriDiiiiiig  the  queation  of  in- 
vention. 

[Ed.  Not*.— For  eUwr  cum,  ■««  FaUata,  Ceol- 
DIr.  I  S9  :    Dsc.  Dls.  I  35,*] 


8.  A  combination  patent  for  an  article 
which,  when  conatnicted  in  accordance  with 
the  Bpeciflcationa,  haa  proved  a  great  com- 
mercial Bucceaa,  ntaj  not  be  held  devoid  of 
Invention  becniue  the  inventor  may  not  have 
known  an  of  the  foreea  which  he  had 
brought  into  operation. 

[Bd.  Note.— For  otliar  ci 
DI«.  I  M.*l 
EVIDKUCE     (I    66*)— PRMtnCPTlOM— iOHOB- 

AHCB  OF  PaTKHTEK. 

3.  Ignorance  on  the  part  of  the  patentee 
of  a  combination  of  the  manner  of  the  op- 
eration of  the  elementa  which  be  haa  com- 
bined will  not  readily  be  inferred. 

[Bd.    KM*. — For   ether    cum,    •••    Btriaeoce, 
CasL  Ola.  I  at;    d*c  Dls.  I  «<.*] 
pAixtrn  <l  328*)— Com  BiM AMOK— nTn-irr 

— Airricip  ATio  R . 

i.  The  Grant  patent  No.  SS4,STS,  for  an 
bnpTavenient  in  rubber-tired  wheels,  oonsiBt- 
Ing  of  a  solid  mbber  tire,  held  in  place  in 
■Tnaring  rim  by  the  tenaion  of  two  tightly 
drawn  wires  embedded  <n  the  rubber  with- 
in the  periphery  of  the  flanges,  which  hai 
Almost  universally  been  accepted  as  the  ter- 
mination of  the  struggle  tor  a  completely 
neceasfnl  tire,  a  tire  so  eonstructed  possess- 
Ing  the  function  of  rising,  falling,  and  re- 
•eating  itself  under  lateral  strain,  invatvea 
patentable  invention,  and  wsa  not  anticipat- 
ed by  prior  patents  covering  combinations 
of  soma  of  the  same  elements,  but  which 
do  not  possess  the  distinctive  "tipping" 
function  of  the  Grant  tire,  and  hence  tailed 
of  commercial  success. 

(Gd   Note.- for  otliar  caaea,  lea  Pat«nta,  Dec. 
D(«.  I  I2S.»] 
PAT«r(TB    (I   «•)— UTILITT— IJTIOATIOII. 

S.  The  utility  of  a  patented  device  may 
be  attested  by  the  litigation  over  it 

[E^d.  Nots.— For  other  cue*,  see  Patents,  D*c. 
DU.  i  «.•! 

Patbkts    (I    323*)- TnniiNantKNT— JuDQ- 

HINT— Go  NCLUBIVINEBB. 

S.  A  decree  enjoining  the  infrin^ment  of 
a  patent  for  an  improvement  in  rubber-tired 
wbeela,  which  has  been  held  invalid  in  other 
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to  except  from  ita  operation  the  handling, 
using,  or  aelltng  of  tirea  and  rima  anthor- 
inedhy  the  decreea  Invalidating  the  patent, 
and  may  reserve  until  the  question  properly 
arises  on  the  facts,  the  determination  of  th* 
defendant's  right  to  handle  or  sell  other 
tiree  or  rime  throughout  those  circuits. 

ei.  Note.- For  otliar  ouaa,  sm  Patents,  Den. 
I  W.') 

[No.  3S.} 

Argued   Febmaiy   23   end   March   1,   1911. 
Deaidad  April  10,  I9I1. 

WRIT  of  Certiorari  to  the  United 
States  areuit  Court  of  Appeala  for  tb» 
Second  Circuit  to  review  a  decree  which  af- 
firmed, with  a  slight  modillcation,  a  decree 
of  the  Circuit  Court  tor'  the  Southern  Dis- 
triet  ol  New  York,  enjoining  the  infringe- 
ment of  a  patent.    Affirmed. 

See  same  caae  below,  S9  C.  C.  A.  SSt, 
16!  Fed.  802. 

The  fecta  are  atated  in  the  opinion. 

Hr.  Charles  K.  OIHeld  for  petitioner. 

Mesare.  Frederick  P.  Flab,  C.  W.  Sta- 
pleton,  J.  L.  Staekpole,  Thomas  W.  Bak» 
well,  and  Staley  ft  Bowman  for  respondentu 
3 

*  Mr.  Justice  McKenna  delivered  the  opin-  • 
Ion  of  the  court; 

Writ  of  certiorari  to  review  a  decree  of 
the  circuit  court  of  appeals  of  the  second 
circuit,  sustaining  a  patent  for  an  improve- 
ment in  rubber  tires,  issued  to  Arthur  W. 
Grant,  February  IS,  ISBfl.  The  patent,  and 
those  which  it  is  contended  anticipate  f^ 
have  received  full  exposition  in  the  opinion 
of  that  court  86  0.  C.  A.  349,  157  Fed. 
677,  and  69  C.  C.  A.  SB2,  162  Fed.  892,  af- 
flrraing  147  Fed.  739.  It  and  they  were 
also  passed  upon  and  the  patent  sustained 
in  Rubber  Tire  Wheel  Co.  v.  Columbia 
Pneumatio  Wagon  Wheel  Co.  91  Fed.  978, 
and  in  Consolidated  Rubber  Tire  Co.  v.  Fin- 
ley  Rubber  Tire  Co.  116  Fed.  629;  ConsoII- 
dated  Rubber  Tire  Co.  v.  Firestone  Tire  ft 
Rubber  Co.  80  C.  C.  A.  SBS,  IBl  Fed.  237. 
See  alao  Rubber  Tire  Wheel  Co.  v.  Milwaukee 
Rubber  Works  Co.  142  Fed.  531,  G33,  and 
the  same  ease,  83  C.  C.  A.  336,  154  Fed. 
358,  382.  It  was  held  invslid  in  Goodyear 
Tire  ft  Rubber  Co.  v.  Rubber  Tire  Wheel 
Co.  (C.  C.  App.  6th  C.)  53  C.  C.  A.  583. 
lie  Fed.  363,  reversing  the  circuit  court. 
Judge  Wing  presiding.  It  was  slso  de- 
clared invalid  in  Rubber-Tire  Wheel  Co.  t, 
Victor  Rubber-Tire  Co.  59  0.  C.  A.  215,, 
123  Fed.  85,  following  lie  Fed.  363,  supra.  " 

*  A  further  display  of  the  patent  and  of  • 
its  alleged  anticipating  devices  would  aeem 
to  be  unneeeasary,  and  that  we  might  im- 
mediately take  up  a  review  of  the  divergent 
decisions.       There     is     controversy    i 


Federal  cirouita,  need  not  go  furtber  than    whether  they  are  divergent  i 
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■bU  In  fundameiital  eouMptloiU  of  the  p«k 
•nt  «■  w«ll  aa  in  resnlt. 

W«  nu7  laj  st  tb*  cnitMt  of  tliii  muerted 
Mnflist  between  ths  eaies  thftt  tba  court  of 
appeals  of  tbe  ucond  circuit  conaidered  that 
there  waa  no  antagoniam  between  Ita  deci- 
aion  and  tbat  of  tbe  ooort  of  appeab  of 
tbe  elxth  circuit  It  proceeded,  aa  It  in  ef- 
fect Mid,  upon  '^ew  facta  and  features 
wUeb  hare  been  added  to  or  developed 
from  tba  leoorda  in  the  earlier  eaaea." 
Bowerer,  aomsthinK  more  ie  required  of  ua 
than  the  reeonollation  of  other  eaaea, — 
■ome  eonalderation  of  the  patent  and  the 
■tate  of  tbe  art  prior  to  it. 

The  patent  wu  iwued  to  Arthur  W. 
Qrant,  February  18,  189S,  and  he  declare* 
in  the  specification  he  baa  invented  "cer- 
tain new  and  tuefnl  improTenienta  in  ml>- 
tter  tire  wbeala  .  ,  ,  deaigned  for  use 
on  ordinary  vahlelea,  such  aa  wagona,  hug- 
glea,  and  earriagea,  ...  and  consiat 
in  the  ctmBtrnetlon  of  parts  hereinafter 
deKribed  and  set  forth  in  the  claim."  ~ 
elafma  are  aa  followa; 

*^.  A  vehicle  wheel  having  a  metallic 
rtm  with  angularly  propelling  flangea  to 
form  a  channel  or  groove  with  tapered  or 
inclined  aides,  a  nibl>er  tire,  the  inner  por- 
tion of  which  la  adapted  to  fit  in  said 
froova  or  cbannei,  and  the  onter  portion 
hftving  aldea  at  an  angle  to  tbe  iimer  por- 
tion, the  angle  or  comer  between  the  outer 
ud  Inssr  portiou  bdng  loeatcd  within 


tbe  outer  peripberf  of  tbe  Sangea,  and  In- 
dependent retaining  wires  pasaing  entire- 
ly through  tbe  inner  portiona  of  said  tire 
end  also  within  the  outer  peripheries  of  the 
Sanges,   suiMtantiallj    aa   deaerlbed. 

"2.  A  vehicle  wheel  having  a  metallle  ^ 
rim  with  outwardly  projecting  flanges  at  •* 
an  angle  to  the  plane  of  said'wbeel,  so  aa  • 
to  form  a  channel  or  groove  having  ta- 
pered or  inclined  sides,  a  rubber  tire,  the 
inner  portion  of  whieh  is  adapted  to  fit 
in  said  tapered  groove  or  channel,  and  the 
outer  or  exposed  portions  formed  at  an 
angle  thereto,  the  angle  or  comer  between 
the  aaid  portiona  being  placed  within  tbe 
outer  periphery  of  said  flangea,  openings 
extending  entirely  through  the  unexposed 
portion  of  said  tire,  and  independent  retain- 
ing wirea  In  said  openings,  and  a  reinforcing 
atrip  of  fibrous  material  placed  at  the 
bottom  of  aaid  tire  and  wbolly  within  aaid 
flanges,   substantially   as   epeciSed." 

It  will  be  observed  that  the  tire  Is  com- 
posed of  three  elements:  First,  the  ehannel 
or  groove  with  tapered  or  inclined  sides; 
second,  the  rubber  tire  adapted  to  fit  into 
tbe  ehsnnel  or  groove,  and  shaped  aa  do- 
seiibed;  third,  the  fastening  device;  tbat 
is,  tbe  Independent  retaining  wires  locat- 
ed aa  indicated. 

The  shape  and  relation  of  the  parts  art 
illustrated  in  the  foUoviog  flgnrM  tnkn 
from  tfa*  patanii 
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ncM  flgnrea  explain  themselves,  but  we 
eopj  the  followtttj  from  tbo  apecificatioua: 
"^D   tlie  accompanying  drawing!.   Fig.    1 
U  a  side  elevation  of  a  wheel  embodying 
mj  invention.     Fig.  2  la  a  aectional  eleva- 
tion of  the  wheel  rim,  shown  partly  in  per- 
g  apeetin.     Fig.  3  ii  a  partial  longitudiual 
J  aection  through  the  tire,  ahowing  the  open- 
•   Ingt  for  the   retaining  wires.  *Fig.  4   is  a 
transverse    sectional    ylew    of    the    rubber 
tire  in  deUll." 

It  is  conceded  that  the  claims  are  nar- 
row, counsel  saying  that  they  are  "limited 
closely  to  the  specific  construction  of  the 
Grant  tire  as  it  is  actually  shown  and  de- 
scribed in  the  patent."  And  a  right  to 
■tqnivalenta  is  disclaimed.  Indeed,  a 
tain  merit  is  made  of  this  aa  exhibiting  at 
once  the  simplicity  and  perfection  of  the 
invention  and  the  tribute  paid  to  its 
Mllenee  bj  respondent  by  exactly  imitating 


it,  instead  of  attempting  to  evade  It.  It  Is 
pointed  out  that  the  coaction  of  the  part*  is 
BO  dependent  upon  their  shape  and  r«I^ 
tion  that  any  alteration  destroys  their  oo- 
operation  and  the  utility  of  tbs  tire.  There 
IB  strength  in  the  contention,  as  we  shall 
presently  see. 

Anticipating  somewhat,  we  may  say  that 
the  tire  boa  utility  is  not  disputed;  to 
what  its  utility  is  to  be  attributed  is  In  eon- 
troversy.  The  reBpondents  the  tire  company 
contend  that  the  tire  is  at  onoe  Ann  and  mO' 
hile  in  its  channel,  "creeps"  (moves  slowly 
around  the  edge  of  the  rim),  and  will  yield 
laterally,  and  thus  the  lateral  blows  against 
it  will  be  cushioned.  It  is  further  contend- 
cd  that  if  the  tire  be  "tipped  from  Ita  Mat 
in  the  channel  by  a  side  blow"  it  "auto- 
matically restores  itself  to  normal  position 
when  the  side  pressure  is  released."  In 
other   words,   and   in   the  language   of  one 
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ill  the  ixpert  vitnUM*,  the  tire  hu  the  oa- 
paelty  tc  riu  ftud  fall  and  rewat  itaalf 
unier  lateral  atrain;  that  ie,  to  rlae  alfght- 
I7  from  the  rim  on  one  »i<Ie,  Independently 
ot  the  other,  wheo  labjeoted  to  rery  ^reat 
■train,  and  tmmediat«l7  reseat  itself  when 
■ueh  strain  la  removed.  "It  inuet  be  borne 
In  mind,"  eonniel  laj,  *^hat  the  Oront 
tire  it  not  cemented  into  the  channel.  Thia 
)■  an  sHHential  and  important  point.  Any 
tire  that  ia  eemented  Id  iti  ehannel  it  rigid 
and  cannot  'creep'  or  yield  to  lateral 
blowB.  It  ia  therefore  eaaiiy  and  quielily 
^  destroyed.  The  abeeuea  of  cement  in  the 
<J  Grant  tire  la  a  vital  oharacteriatic."  And, 
•  farther,  that  Grant,*  "by  omitting  the  ce- 
ment, and  by  permitting  the  tire  to  tip,  to 
ereep,  and  to  move  in  iti  ehannel,  obtained 
a  radically  new  and  naeful  remit."  And  it 
ie  inaieted  that  thia  raaulta  because  the 
tire  la  a  new  and  patentable  combination  of 
parts,  ooacting  in  the  manner  of  a  true 
•ombination  to  prodnee  a  new  and  useful 
reanlt,  and  is  not  an  aggregation  of  old 
alements  or  parts,  each  performing  its 
own  function  and  nothing  more.  These 
propoaitiona  are  combated  by  tbe  rubber 
•ompany,  and  It  Is  Inalsted  that  the  teaU- 
mony  is  "ooncluaive  and  uncontradicted 
Uwt  the  Orant  tire,  olamped  to  the  tire  or 
rim  by  the  straining  tension  of  the  two 
wires,"  has  not  tbe  capacity  attributed  to 
H,  "and  never  could  have."  And  it  is  said 
that  "it  is  manifeat  that  this  qnestion  can 
be  eaaily  determined  as  a  question  of  tact," 
and  that  the  testimony  "proves  such  easert- 
•d  movement  a  myth  and  a  fallacy."  And 
it  it  nrged  that  auch  capacity  in  the  tire  is 
not  recited  in  the  specifications  of  tbe  pat- 
ant,   and  was  unknown   to   Qrant 

This  tipping  capacity  is  made  the  pivot 
at  the  eontroTcrsy.  It  waa  as  to  that  that 
the  courts  of  appeals  of  tbe  sixth  and  see- 
ond  drcnits  disagreed  either  upon  the  dif- 
ference of  the  testimony  in  the  caaes,  or 
more  deeply,  on  principle.  The  controversy 
and  Qrant's  alleged  ignorance  of  the  tip- 
ping eharacteriatie  of  tbe  tire  really  pre- 
•mt  some  anomsly.  The  tire  has  utility, 
a  utility  that  has  secured  an  almost  uni- 
veraal  acceptance  and  employment  ot  it, 
aa  will  aubeaquently  appear.  It  was  cer- 
tainly not  an  exact  repetition  of  the  prior 
art.  It  attained  an  end  not  attained  by 
anything  in  the  prior  art,  and  has  been  ac- 
cepted aa  tbe  termination  of  the  struggit 
for  a  oompletely  successful  tire.  It  possesses 
■nah  amount  of  change  from  the  prior  art 
aa  to  have  received  the  approval  of  the 
Patent  Office,  and  is  entitled  to  the  pre- 
B  sumption  of  invention  which  attaches  to  a 
IJ  patent.  Its  simplicity  should  not  blind 
*  ns  aa  to  Ita  character.  Many  things,*  and 
the   patent  law   abonnds   in    illustrations. 


•eem  obrioua  after  they  have  been  done, 
and,  "in  tbe  light  of  tbe  accomplished  re- 
sult," it  is  often  a  matter  of  wonder  how 
they  so  long  "eluded  the  saaroh  of  the  dla- 
ooverer  and  set  at  defiance  the  specula* 
tione  of  inventive  genius."  Pearl  v.  Ooeaa 
Mills,  2  Bann.  ft  Ard.  469,  Fed.  Cas.  Ho. 
10,876,  11  Off.  Gaz.  2.  Knowledge  afUr  tha 
event  Is  always  easy,  and  problems  once 
solved  present  no  difficulties,  indeed,  may 
be  represented  aa  never  having  had  any, 
and  expert  witnesses  may  he  brought  for> 
ward  to  show  that  the  new  thing  whieh 
seemed  to  have  eluded  the  search  of  the 
world  was  always  ready  at  hand  and  easy 
to  be  seen  by  a  merely  skillful  attention. 
But  the  law  has  other  tests  of  the  inven* 
don  than  subtle  eonjectures  of  what  mighi 
have  been  seen  and  yet  was  not.  It  r^ 
gards  a  obange  as  evidence  of  novelty,  the 
acceptance  and  utility  of  change  aa  a  fur- 
ther evjdenoe,  even  aa  demonstration.  And 
it  recogniies  degrees  of  change,  dividing 
inventiona  into  primary  and  secondary, 
and  aa  they  are,  one  or  the  other,  gives  ■ 
proportionate  dominion  to  its  patent  grant. 
In  other  words,  the  invention  msy  be  broad- 
ly new,  subjecting  all  tbst  comes  after  it 
to  tribute  (Chicago  AN.  W.  B.  Co.  t. 
Sayles,  97  U.  8.  SS4,  666,  24  L.  ed.  1053, 
10S4) ;  it  may  be  the  successor,  in  a  sense, 
of  all  that  went  before,  a  step  only  In  tha 
march  of  improvement,  and  limited,  there- 
fore, to  ita  precise  form  and  elements,  aa 
the  patent  in  suit  is  conceded  to  be.  In 
ita  narrow  and  humble  form  It  may  not  ex- 
cite our  wonder  aa  may  the  broader  or  pre- 
tontious  form,  but  it  has  aa  firm  a  right 
to  protection.  Nor  does  it  detract  from 
its  merit  that  It  la  tbe  result  of  experiment 
and  not  the  instant  and  perfect  product  of 
inventive  power.  A  patentee  may  be  baldly 
empirical,  seeing  nothing  beyond  bis  experi- 
ments and  the  result;  yet  if  he  has  added 
a  new  and  valuable  article  to  the  world's 
utilities,  be  is  entitled  to  the  rank  and 
protection  of  an  inventor.  And  bow  can 
it  take  from  bis  merit  that  he  may  not  « 
know  all  of  the  forces  which  he  has  brought  ^ 
into  operationT  It  is  eertainI;*not  necee- * 
sary  that  be  understand  or  be  able  to  state 
the  scientific  principles  underlying  his  In- 
vention, and  it  is  Immaterial  whether  be 
can  stand  a  euecesaful  examination  se  to 
the  speculative  ideas  involved.  Andrews 
V.  Cross,  19  Blatcbf.  294,  S  Fed.  269; 
Eames  v.  Andrews,  122  U.  S.  40,  65,  30  L. 
ed.  1004,  1069,  7  Bup.  Ct.  Bep.  1073i  St. 
Louis  Stsmping  Co.  v.  Quinby,  4  Ban.  ft 
Ard.  192,  Fed.  Cas.  No.  12,340,  16  Off.  Gse. 
13S;  Pfeifer  v.  Dizon-Wooda  Co.  S  C.  C.  A. 
14B,  14  U.  8.  App.  249,  65  Fed.  390 1  Cleve- 
land Foundry  Co.  v.  Detroit  Vapor  Stove 
Co.  (C.  C.  A.  6th  0.)  68  C.  C.  A.  233,  131 
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Fed.  863;  Van  Sppi  ▼.  United  Box  Board 
*  Pspw  Co.  (C.  C  A.  Sd  C.)  76  C. 
C.  A.  TT,  14S  Fed.  S69i  WestmoreUnd 
Specialty  Co.  t.  Hogui  (C.  C.  A.  3d  C.) 
&3  C.  a  A.  81,  167  Fed.  3S7.  He  must,  in- 
deed,  make  lueh  ditcloBure  and  deaerip- 
tlon  of  his  invention  that  it  m&y  be  put 
into  practioe.  In  tliia  he  muat  be  clear. 
He  muat  not  pnt  forth  a  puzzle  for  inven- 
tion or  experiment  to  solve,  hut  the  de- 
scription U  suSeient  if  those  akillsd  in 
the  art  can  understand  it.  This  aatisSes 
the  law,  which  only  requires  aa  a  condi- 
tion of  ita  protection  that  the  world  be 
given  something  new  and  that  the  world  be 
taught  bow  to  use  it.  It  ia  no  eouceru 
of  the  world  whether  the  principle  upon 
vhieh  the  new  construction  acts  be  obvious 
or  obscure,  so  that  it  inheres  in  the  new 
oonstruction. 

This  discuisioR  may  be  Iwoader  than  the 
eonteotion  of  the  rubber  company  requires; 
indeed,  may  imply  a  misunderstanding  of 
It  The  contention  nay  only  mean  that 
Grant  did  not  discern  the  manner  of  the 
operation  of  the  elements  which  hs  oom- 
bined,  and  therefore  did  not  really  in- 
Tant  anything,  only  asaembled  old  elementa, 
ehanging  their  relations  aomewhat,  and 
retaining  their  essential  character  and 
effeet.     We   should  be  slow   to   infer   such 


understand  how  It  operated;  that  he  saw 
nothing  in  it,  and  committed  it  to  the 
world  without  seeing  anything  in  it  but  a 
eomposition  of  wood,  rubber,  and  iron  in 
eartain  relations,  without  understanding  or 

Ij  attempting  to  discover  the  law  and  prlnci. 

J  pie  of  its  •  organization  and  efficiency. 
Grant's  situation  demanded  caution  and 
Icnowledge.  He  was  confronted  by  what  has 
been  termed  a  "crowded"  prior  art;  he 
might  expect  to  encounter  litigation,  and, 
•Ten  before  litigation,  he  would  have  to 
ntl*^  tha  Patent  Office  of  the  nimUj  and 


utility  of  his  device,  and  it  Is  bard  to  be- 
lieve that  he  did  not  know  the  eo-operating 
law  of  the  elements  which  he  had  combined, 
and  only  unconsciously  made  use  of  it.  We 
find  the  contention  difficult  to  handle. 
When  a  person  produces  a  useful  inatru- 
ment,  to  say  that  he  did  not  know  what 
he  was  about  is  at  leaat  confusing.  T« 
take  from  him  the  advantage  of  it  apon 
nice  speculation  as  to  whether  it  was  an 
ignorant  guess  or  confident  knowledge  and 
adaptation  might  do  him  great  injustice^ 
His   success  is   his   title   to  consideration. 

In  our  decision  thus  far  we  have  aasumed 
that  the  Grant  tire  is  an  invention;  but  aa 
that  ia  disputed,  we  must  examine  Its  right 
to  such  distinction.  The  rubber  company 
denies  invention  to  it,  and,  considering  that 
its  pretension  to  such  quality  depends  up- 
on the  possession  of  tipping  power  (includ- 
ing in  this  reseating  power),  contMts  tba 
existence  of  such  power;  and,  even  grant- 
ing its  existence,  it  ia  yet  oontended  that 
anticipation  may  be  demonatrated.  In 
other  worda,  it  is  insisted  that  if  tipping 
power  exist  in  the  Grant  patent.  It  exist 
ed  in  prior  patents,  and  that  "the  old  art 
was  crowded  with  numerous  prototypea 
and  predecessors  of  this  Grant  tire,  with 
every  thought  and  sug^mstion  of  novelty 
and  utility  that  can  tm  found  in  drawings 
and  specillcatlons  of  the  Grant  patent,  or  in 
the  idealised  contentions  as  to  the  patent 
by  the  visions  and  dreama  of  the  experts 
and  counsel  for  the  patent." 

Two  patents  are  selected  to  sustain  tlia 
contention,  out  of  what  are  said  to  be  ■ 
large  number  of  United  States  and  foreign 
patents,  with  the  comment  that  "if  they  do 
not  show  anticipation,  none  of  the  others  gg 
will  show  it,  and  if  they  do  anticipate  the|J 
Grant  patent,  it  is  entirely 'immaterial* 
whether  the  others  do  or  not."  They  are 
both  English  patents  issued  to  Frank  Stan- 
ley Willoughby.  We  copy  from  the  rubber 
company's  brief  the  figures  of  tlM  patent 
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nw  Tollowing  IE  the  explanation  gtvan 
bj   coudmI   of   tlie   figures: 

"The  drawings  of  the  Willougbby  patent 
of   March   26,    1802,   No.   5,024,   ai   to   the 
fluiged   channel,  show  the  flanges  in   three 
A  different   poaitions   as   to   the   aolid   rubber 
3  tire.      Fig.    8     shows   the    flange   at    right 
*  angles  of  the  rim;  Fig.  S^shows  the  flanges 
•omewbat   inwaTdly   inclined   with   the  two 
retaining    wires,    and    Fig,    7'    shows    the 
flanges   vertical   with   two   retaining   wires, 
tbe  retaining  wires  in  Fig.  8*  being  below 
the  outer  periphery  of  the  flanges,  and  the 
two  retaining  vires  of  Fig.  7*  being  central- 
ly  located,   as  to   their  opening,  with  the 
periphery  of  the  flanges.     In   Fig.   6,  how- 
ever,   whieh    is    a    pneumatic    tire    (a    tire 
when  highly  inflated   is  as  solid  as  a  rub- 
ber tire),  the  fiflnges  are  outwardly  flaring, 
and   tbe  two   retaining   wires  are   substan- 
tially below  tbe  periphery  of  the  flanges." 
There    are    resemblances   and    difTerences 
In  the  Sgures  to  those  of  the  Grant  patent, 
and  we   have   let   the   rubber   company  set 
forth  the  resemblances.    The  differences  are 
mbatantia).    To  repreaent  them  we  cannot 
31  B.  C— 29. 


do  better  than  to  qnol«  tha  daterlption  ^v 
en  of  them  by  Judge  Thomas  (B1  Fad.  BBS), 
as  follows: 

"The  Willoughby  patent,  No.  S,924,  Fig. 
S*,  shows  in  combination  wire  conneetlonSt 
also  described  in  the  speeiflcatlon,  very 
similar,  save  in  location,  to  those  used  by 
Grant,  and  the  figure  shows  also  a  very 
slight  angle  located  slightly  within  ths 
flanges.  The  rim,  howeTer,  ia  of  ths  oling' 
er  variety;  that  is,  the  flanges  Inelina  in- 
wardly, and  bind  the  rubber  on  aach  alda. 
Such  a  tire  thwarts  the  lateral  play  other- 
wise permitted  to  the  rubber  by  the  wirea, 
and,  although  almost  imperceptible  anglea 
appear,  made  by  the  sides  of  tbe  rubber, 
they  are  not  sufficient  to  give  the  immunity 
resulting  from  a  well-deflned  angle  whose 
vertex  is  within  the  flaring  rim.  Figures 
5*  and  6*  show  rims  shaped  like  the  seg- 
ment of  a  circle,  in  which  are  seated  spher- 
ical rubbers  held  in  place  by  a  aingle  wire. 
The  rim  is  described  In  the  speciflcationa 
as  U  or  V-sbaped.  A  V-sbaped  rim  must 
hare  flaring  flanges,  but  tha  rim  (a  ^It« 
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anlike  tbat  employed  bj  Grant,  tnd  In  tlie 
entire  Abwnee  of  tbe  angle  the  functiong  at- 
tributed to  the  Qrant  tire  seem  to  be  ab- 
0  tent.    Indeed,  tbe  freedom  of  action  permit- 
^  ted  by  the  wire  in  the  rim  uied  by  Grant 
■  Mems  to'be  denied  tbe  tire,  for  tbe  re 
thftt  the  rubber  ia  conflned  by  tbe  V-sbaped 
ehann^ 

"Tbe     Willoughby     patent,     No.     18,030, 
•bows  wire  connection,  flaring  flanges,  and 
angle    {tee  Figs.  i6,  30,   31),  and  in   mere 
eoincidence  of  parti  seeniB  to  bo  tlie  near- 
est approach  to  tbe  Grant  tire.     But  look 
at  theae  flgurea,  and  all  poaaible  concepti 
of  ooineidence  of  function   ia  dtasipated  at 
once.     There  is  tlie  flaring  rim,  in  which 
aeated   a   rubber   upon   which    it    placed 
■teel   outer    tire,   through    which    pan   tlie 
openings  and  wires.    The  angle  is  far  with- 
out the  upper  edges  of  tbe  rim,  und  it  ap- 
pears that  neither  function  ascribed  to  the 
Grant  tire  is  obtained." 

Willoughbf  patent  No.  18,030,  haa  no  rel- 
eranoy  whatever.  It  is  true  it  has  flangea 
npon  the  rim,  flaring  and  at  right  angles, 
and  it  Is  illustrated  by  flgures  showing 
what  may  be  called  retaining  wires,  to 
<)uote  from  the  brief  of  counsel,  "above  the 
peripher?  of  the  flangea,  another  aubstan- 
tialty  on  a  line  with  the  periphery  of  the 
flanges,  and  three  of  tbe  flgures  showing 
the  retaining  wires  substantially  below  tlie 
periphery  of  the  respective  flanges."  It  is 
manifest  that  the  relation  of  tiie  retain- 
ing wires  to  the  periphery  of  the  flanges 
Ig  abaolutely  unimportant  in  the  tire.  VVtl> 
lougbby,  describing  his  invention,  says : 
"The  object  of  my  present  invention  is.  ss 
in  my  previous  one,  to  provide  a  metallic 
out«r  tire  or  armor  to  rubber  which  is  ol 
itself  flexible."  Tlie  retaining  wires  hold 
the  metallic  exterior  to   the  rubber  bed. 

Tbe  utility  of  the  Grant  patent,  there- 
fore, was  not  attained  in  the  \Vil1ougliby 
patent.  The  rubber  company's  conduct  is 
conflrmation  of  this.  It  uses  the  Grant 
tire,  as  we  shall  presently  see,  not  the  Wil- 
loughby tires.  Let  it  be  granted  that  they 
alTorded  suggestions  to  Grant,  and  that  lie 
has  gone  but  one  step  t>eyond  them.  It  is 
^  conceded,  as  we  have  said,  that  bis  inven- 
T  tion  is  a  narrow  one, — a  step  beyond  tbe 
•  prior  art, — built  upon  it,  it  may'be,  and 
only  an  improvement  upon  it.  Its  legal 
evasion  may  be  tlie  easier  (Chicago  k  N. 
W.  R.  Co.  V.  Sayles,  07  U.  S.  554,  650.  24 
L.  ed.  10S3,  1054),  and  hence  we  see  the 
strength  of  tbe  concession  to  its  advance 
beyond  the  prior  art  and  of  its  novelty  and 
utility  by  the  rubber  company's  imitation 
of  it  Tbo  prior  art  was  open  to  the  rub- 
ber company.  That  "art  was  crowded."  it 
says,  "with  numerous  prototypes  and  prede- 
Msaon"  of  tbe  Grant  tire,  and  tbey,  it  if 


indited,  poBsesoed  all  of  the  qualitiea  which 
the  dreams  of  experts  attributed  to  the 
Grant  tire.  And  yet  the  rubber  company 
usee  tbe  Grant  tire.  It  gives  the  tribute 
of  its  praise  to  the  prior  art;  it  gives  the 
Grant  tire  the  tribute  of  ita  imitation,  aa 
others  have  done.  And  yet  Uie  narrow ucaa 
of  the  claims  seemed  to  make  legal  evasimi 
eaay.  Why,  then,  was  there  not  evasion  by 
a  variation  of  the  details  of  the  patented 
arrangement!  Business  intaresta  urged  to 
it  as  much  as  to  infringement.  We  can 
find  no  answer  except  that  given  by  the  tire 
company :  "The  patented  organixation 
must  be  one  that  la  essential.  Its  use  in 
tbe  precise  form  described  and  shown  in  the 
patent  must  be  inevitably  necessary." 

Tbat  the  tire  is  an  invention  is  fortified 
by  all  of  the  presumptiona, — the  presump- 
tion of  tbe  patent  by  that  arising  from 
the  utility  of  the  tire.  And  ws  have  s^d 
that  the  utility  of  a  device  may  be  attest- 
ed by  the  litigation  over  it,  aa  litigation 
"shows  and  measures  the  existence  of  the 
public  demand  for  its  use."  Eames  v.  An- 
drews. IZ2  U.  8.  40,  5S.  30  L.  ed.  1064, 
1089.  7  Sup.  CL  Rep.  1073.  We  have  shown 
the  litigation  to  which  tbe  grant  tire  has 
been   subjected. 

We  have  taken  (or  granted  In  our  dis- 
cussion that  tbe  Grant  tire  immediately  e>- 
tablished  and  has  ever  since  maintained  its 
supremacy  over  all  other  rubber  tires,  and 
bas  been  commercially  successful  while 
they  have  been  failures.  The  assumption 
is  justifled  by  tbe  concession  of  counseL 
They  do  not  deny  the  fact,  but  attribute  it  ^ 
to  "three  subsequent  discoveries  and  condi-  ^ 
tions"  since  the'Grant  patent,  these  being* 
—  (1)  "ttiat  tbe  tire  can  be  held  in  place 
and  flied  upon  its  base  by  straining  tha 
wires  to  a  clamping  point;  (2)  the  produo- 
tion,  by  mechanical  means,  cheaply  and  ex- 
peditiously as  a  commercial  product,  of  tha 
channel  rim  in  straight  lengths,  to  be  ap- 
plied to  the  wheel;  and  (3)  the  improve- 
ment of  the  rubber  itself;  tbs  demand  of 
the  public  for  a  solid  rubber  tire,  and  tha 
wealth  of  the  complainant,  advertising  in 
the  market,  and  pushing  and  exploiting  tha 
tire." 

The  first  ground  is  a  aomewbat  distant 
assertion  that  the  tire  does  not  involve  in- 
vention, but  ss  to  tbat  we  have  sufficiently 
expressed  opinion.  Tbe  second  ground  is 
an  inversion  of  cause  and  effect,  and  there 
is  an  obvious  answer  to  the  third  ground. 
Without  suitable  rubber,  there  could  have 
been  no  rubber  tires,  and  the  desire  for 
them  necessarily  Induced  their  maunfao- 
ture,  and  Grant  exercised  invention  to  pr^ 
duce  an  efficient  one.  We  can  underatand 
tbat  some  advertising  was  necessary  to 
bring  it  Into  uotiea,  and  give  it  a  osrtiJB 
DiBili^MofGOOglC 
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DM,  but  tlie  exteniive  um  whkb  It  at- 
Uined,  and  more  mrtainly  the  exelusiTe  use 
which  it  attainad,  could  011I7  haT«  bMD  the 
remit  of  ita  eaaentlal  excellenea,  indeed,  tta 
pronounced,  superiority  over  all  other 
fonnt.  Here,  again,  in  our  discuuion,  a 
comparison  ie  iuggested  between  It  and 
other  tircB,  and  the  inquiry  oeeura  why 
capital  has  selected  it  to  invest  in  and  ad- 
vertise, and  not  one  of  the  tiree  of  the 
prior  art,  if  it  be  not  better  than  theyT  But 
the  effeet  of  advertising  is  mere  speouli 
tion;  to  the  utility  and  use  of  an  article 
the  law  asaigna  a  deSnite  presumptioi 
its  character,  as  we  have  seen,  and  which 
we  are  impelled  by  the  facts  of  this  record 
to   follow. 

To  wbat  quality  the  utility  of  the  tire 
may  be  due  will  bear  further  consideration, 
if  for  no  other  reason  than  the  eameat  1 
tentions  of  counsel.  Aside  from  those  1 
^  tentions  and  the  ability  by  which  they 
J  supported,  w«  might  point  to  what  it  does 
•  aa  a  demonatration  of  ita'difference  from 
all  that  preceded  it,  that  there  is  some- 
thing in  it,  attribute  or  force,  wbieh  did 
not  exist  before, — something  which  is  the 
law  of  its  organization  and  function,  and 
ratsea  it  above  a  mere  aggregation  of  ele- 
ments to  a  patentable  combination.  And 
we  may  say,  in  passiug,  the  elements  of  a 
combination  may  be  all  old.  In  making  a 
•ombination  the  inyentor  baa  the  whole  field 
et  mechanics  to  draw  from.  Leeds  k  C.  Co. 
T.  Victor  Talking  Maeh.  Co.  213  U.  8.  at 
page  31B,  S3  L.  ed.  812,  29  Sup.  Ct  Bep. 
«S. 

The  tire  company  gives  a  definition  of 
the  "something"  as  tipping  and  reseating 
power.  The  rubber  company  earnestly  de- 
nies the  ezistenoe  of  the  power,  and,  aa  we 
have  seen,  the  courts  of  appeals  of  the 
sixth  and  second  circuita  divided  in  opin- 
ion on  its  existence.  We  think  such  power 
Is  posseaaed  by  the  tire.  Thia  ia  abown  by 
the  evidence,  and  was  ehown  at  the  oral 
argument.  And  it  ia  the  result  of  aome- 
thing  more  than  each  element  acting  sep- 
arately. It  ia  not  the  result  alone  of  the 
iron  channel  with  diverging  a  idea,  nor 
alone  of  the  retaining  bands  or  the  rubber, 
Thsy  each  have  uses  and  perform  them  to 
an  end  different  from  the  effect  of  either, 
and  they  must  have  been  designed  to  such 
end,— contrived  to  exactly  produce  it. 
^ere  can  be  no  other  deduction  from  tbeir 
earaful  relation.  The  adaptation  of  the 
rubber  to  the  flaring  channel,  the  shape  of 
that  permitting  lateral  movement  and  com- 
pression, the  retaining  band,  holding  and 
yielding,  placed  in  auch  precise  adjustment 
and  correlation  with  the  other  parts,  pro- 
ducing a  tire  that  "when  compressed  and 
bmt  aidewise   shall   not   escape   from   the 


channel,  and  shall  not  be  cut  on  the  flange 
of  the  channel,"  and  yet  shall  "be  mobila 
in  the  channel"  We  agree  with  the  eourt 
of  appeals  that  "this  was  not  tbs  rasnlt 
of  chance  or  the  haphasard  selection  of 
parts;  his  [Grant's]  success  could  only 
have  been  achieved  by  a  eareful  study  of 
the  scientific  and  mechanical  problems  neo-  ^ 
essary  to  overcome  the  defects  which  rea*  ^ 
dered  the  then-existing  tires*  ineffective  • 
and  useless."  [80  C.  C.  A.  090,  ISl  Fttd. 
238.]  This  conclusion  is  not  shaken  by  the 
testimony  and  argument  nrged  against  It. 
The  contention  of  noninfriogement  Is 
very  hesitatingly  advanced,  —  suggeatad 
rather  than  urged.  It  is  ooneeded  that  i» 
fringement  existed  in  tbs  prior  Utigatioas, 
but  it  is  said  that  if,  under  the  closer 
analysis  of  the  Qrant  patent  "as  hare  pr» 
sented,  and  as  considered  as  eontended  tot, 
if  to  he  confined  to  exaet  angles  and  rela- 
tions of  angles  and  precise  configuration  of 
parts," — the  rubber  company's  device  does 
not  infringe.  And  tbia  is  attempted  to  be 
supported  by  the  testimony  of  a  witneM 
who  found,  be  said.  In  the  rubber  compa- 
ny's tire,  "the  three  fundamental  mechanl- 
eal  elemento"  of  the  Grant  patent  in 
auit,  which,  be  inteTJeeted,  were  bor- 
rowed by  Grant,  "both  Individually  and 
in  combination,  from  the  prior  art  long 
antedating  his  alleged  invention,"  and  then 
proceeded  to  declare  a  difference  between 
the  "angles  and  relations  of  angles  and 
precise  configuration  of  parts,"  to  uas 
counael'a  language,  of  the  two  tires,  and 
briefly  sommariiing  his  conclusion,  said 
that  hs  did  not  "find  the  allied  Inven- 
tion, combinations,  and  devices  of  either 
of  tbe  claims  of  the  Grant  patent  In 
suit  embodied  in  or  contained  in  either  of 
the  exhibits  introduced  in  evidence  profess- 
ing to  represent  tbe  defendant's  tire."  We 
are  unable  to  concur  in  the  conclusion.  Hie 
exhibits  demonstrate  the  contrary.  And 
we  are  fortified  in  this  by  the  eonduct  of 
the  rubber  company  in  tbe  eiroult  court. 
Tbe  defense  of  nonfringement  was  not  there 
seriously  urged.  After  considering  to 
what  extent  the  ease,  as  presented,  differed 
from  the  prior  litigation.  Judge  Holt  said: 
"Of  course,  if  your  defense  was  that  this 
defendant  does  not  Infringe,  that  would  be 
an  entirely  different  question;  but  tbe 
only  question  argued  here  is  as  to  the  va- 
lidity of  tbe  patent"  In  tbe  opinion  of 
the  court  of  appeals,  noninfringement  re- 
ceived no  attention;  presumably  because 
that  defense  was  not  pressed  upon  it.  ^ 

•  The  final  contention  of  tbe  mbber  com-  • 
pany    is    that,    tbe    Grant    patent    having 
been  declared   invalid  by   the  elreult  court 
of  appeals  of  the  sixth  circuit  and  by  the 
drcuit  court  for  the  dlrtriet  of  Indiana  te 
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tlM  MVenth  eircalt,  the  rubber  company 
■honld  not  bave  been  enjoined  from  the 
handling  or  sale  of  tires  mauufaotured  tn 
tba  sixth  and  aeventb  eireuita,  and  eitee 
Eeealer  v.  Eldred,  20«  U.  8.  285,  Bl  L.  ed. 
1009,  27  Sup.  Ct  Rep.  611. 

The  court  of  appeals  practicallj  reserved 
tba  question.  It  modified  the  decree  of 
tbe  circuit  court  so  far  aa  it  prevented  the 
handling,  using,  or  selling  tires  and  rims 
authorized  by  any  judicial  decree,  recog- 
nizing, at  it  said,  tbe  applicability  of  Eeea- 
ler V.  Eldred.    But  it  is  further  said: 

"Whether  it  should  be  given  a  broader 
Interpretation  is  a  question  upon  which 
we  express  no  opinion,  deeming  it  more 
prudent  to  wait  nntll  the  facts  are  fully 
developed. 

"There  is  no  occasion  for  attempting  at 
this  time  to  anticipate  the  future,  and  to 
provide  for  a  eontingency  which  may  not 
krise.  ...  To  provide  in  a  decree  that 
the  defendant  ia  not  enjoined  from  making, 
using,  and  selling  devices  which  do  not  in- 
fringe, or  which  have  been  licensed,  seems 
umecessary.  The  doctrine  of  BIdred  and 
Kessler,  if  carried  to  the  extent  contended 
for  1^  the  defendant,  will  introduce  radi- 
cal and  far-reaching  limitations  upon  the 
rights  of  patentees.  These  questions  may 
not  arise  in  the  case  at  bar,  but  if  they 
should,  the  court  should  have  the  facta,  and 
all  the  facta,  before  attempting  to  decide 
tbem."      [89  C.   C.  A.  6B4,   102  Fed.  894.] 

We  concur  in  these  remarlci. 

Decree  affirmed- 

Ur.  Justice  Day  and  Mr.  Justice  linrton 
took  no  part  in  the  decision. 


VRANS.  P.  STEARNS,  aa  Mayor  of  the 
City  of  Shawnee;  A.  D.  Martin,  aa  Clerk 
of  the  City  of  Shawnee;  John  Lain  et  at., 
Members  of  the  City  Council  of  the  City 
of  Shawnee,  et  al. 

CouETa  (t  liS2*)— Fedbbal  Courts— Jubis- 

KICTION— l-'EDBBAI,    QCEBTIOH. 

1.  A  suit  to  enjoin  the  ofBcera  of  a  mu- 


pany,  to  be  paid  for  by  ta:c  warrants,  can 
present  no  real  or  aubatantial  Federal  ques- 
tion respecting  the  impairment  of  contract 
obligations  or  taking  of  property  without 
due  proceaa  of  law  which  will  sustain  the 
original  juriadiction  of  a  Federal  circuit 
court,  without  regard  to  the  citizenship  of 


■Per  otber  case*  ■•*  n 


Appbai.  aitd  Bbbob  (f  llTO'K-JrDamnT— 

BntAHonia  fob  DismssAL. 

2.  A  decree  of  a  Federal  circuit  eonrt  dis- 
missing, apparently  on  tbe  merits,  a  bill 
which,  on  its  face,  shows  that  tbe  court 
had  no  jurisdiction,  will  be  reversed  by  th« 
Federal  Supreme  Court,  and  the  ease  re- 
manded to  the  circuit  court  with  direction! 
to  iuatain  the  demurrer  for  want  of  juris- 
diction, and  on  that  ground  dlamfas  th* 
suiL 

[Ed.  Note.— For  otber  casM,  aes  ApiMBl  aM 
Error,  Dec.  Dig.  f  UT«.*] 

[No.    109.] 


APPEAL  from  the  Qrenlt  Court  of  tha 
United  States  for  the  Western  District 
of  Oklahoma  to  review  a  decree  which  dis- 
miseed,  apparently  on  the  merits,  a  suit  to 
enjoin  municipal  officers  from  violating  a 
contract  to  take  over  the  laterals  of  a  drain- 
age company.  Reversed  and  remanded,  with 
directions  to  dismiss  the  bill  for  want  of 
Jurisdiction. 

Tbe  facta  are  stated  In  the  opinion. 

Messrs.  B.  B.  Blakeney  and  JamM  H. 
Hazer  for  appellant. 

Messrs.  J.  H.  Everest,  J.  H.  Woods,  and 
W-  M.  Engart  for  appellees.  ^ 

*  Mr.  Justice  HcKenna  delivered  the  opin-  • 
ion  of  the  court: 

It  ia  contended  that  this  case  involve* 
the  construction  or  application  of  the  Oon* 
stitution  of  the  United  States,  and  that 
therefore  the  appeal  has  been  taken  directly 
to  this  court  from  the  circuit  court. 

The  appellant,  we  shall  call  it  the  drain- 
age  company,  is  a  corporation  organized 
under  the  laws  of  Oklahoma;  the  appellee* 
are  the  mayor,  clerk,  and  the  members  of 
the  city  council  of  the  city  of  Shawnee,  a 
municipal  corporation.  The  Walter  New- 
man Plumbing  Company  and  Walter  New- 
man are  also  appellees. 

A  summary  of  the  facts  as  presented  by 
the  bill  is  aa  follows:  The  city  of  Shaw- 
nee, a  city  of  the  flrst  class  under  the  law* 
of  the  territory  of  Oklahoma,  granted  by 
an  ordinance  (No.  2!S)  to  De  Bruler-New- 
man  &  Company,  their  eucceasore  and  as- 
signs, the  right,  for  tbe  period  of  fifty 
years,  to  build  and  maintain  a  system  of 
sewerage,  with  the  necessary  branches  and 
appurtenances  essential  to  the  same,  "along 
certain  lines"  in  the  city.  It  was  provided 
that  the  city  should  have  the  right  to  pur- 
chase the  aystem  at  the  expiration  of  a 
period  of  Rfteen  years,  at  the  exact  cost 
of  its  construction.  And  further,  that  If 
the  city  did  not  desire  to  make  the  pur- 
chase,  tbe  ordinance  should   mn   for   fif^ 
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jrean.      Tbera    iras    ■    time    fixed    for   tlia 
•ommeDcemeat  and  completion  of  tlie  wft- 

Tlie  ordiiiuie«  iru  amended  hj  a  eubm- 
qnent  ordinence  (No.  241],  bj  making  tbe 
tenn  of  the  rigbt  twent7>ODo  yean,  and 
ratitrJng  all  the  other  proriaiona  of  the 
lint  ordinance. 
J     On  the  Itt  of  FebniaTT,  1902,  De  Bruler- 

*  Newman  ft  Compui;  aasiKned  their  righti 

•  under  the  ordinance  to  tbe'drainage  com- 
pany. Tb«  awignment  was  ratified  bj  the 
eity  by  an  ordinance  (No.  241)  passed  Feh- 
niary  26,  1902,  and  the  dninage  oompanj 
authorized  to  mortgage  the  rights  and  prop- 
vties  in  a  eum  not  exceeding  $25,000.  The 
ordinance  alio  provided  that  the  city  ahould 
hare  the  right  to  purchase  the  ayitem  at 
the  exact  cost  of  its  construction  or  an; 
•xtenaion  of  It  after  the  expiration  of  fif- 
teen yean. 

De  Bmler-Newman  ft  Company  com- 
menced and  continued  the  construction  ot 
the  system  ontil  the  assignment  to  the 
drainage  company,  as  above  stated,  and 
after  the  assignment,  the  drainage  company 
conducted  its  construction  "and  extended 
Ita  mains  and  laterals  over  and  throughout 
the  limits"  of  the  city,  and  expended  and 
Invested  therein  940,000,  and  isaued  its 
bonds  and  notes  In  pursuance  of  ordinance 
No.  242,  and  secured  the  sum  by  a  mort- 
gage on  the  property  and  franchises.  The 
company  performed  its  duties  to  the  city, 
met  all  of  the  demands  for  sewerage  pur- 
posee,  and  carried  out  the  terms  and  con- 
ditions of  the  ordinance  until  the  2Zd  of 
December,  1906,  at  which  time  it  sold  and 
tnnsferred  Its  main  line  to  the  city.  The 
company  la  the  owner  of  the  rest  of  the 
property,  which  ia  of  the  value  of  (30,000, 
and  which  ia  regularly  assessed  and  pays 
to  the  city  its  just  property  taxes. 

On  the  Ist  of  December,  1901.  the  city 
passed  an  ordinance  providing  that,  where- 
ever  the  system  was  extended,  "all  over- 
ground closets  should  be  declared  a  public 
nuisance ;"  but  after  the  company  had 
(attended  the  system,  the  ordinance  was 
repealed,  and  the  city  has  habitually  and 
systematically  discouraged,  and  by  direra 
means  has  attempted  to  Impair,  the  invest- 
ment of  the  company. 

On  the  eth  of  November,  19011,  after  cer- 
tain proceedings  bad,  a  question  was  sub- 
mitted to  the  voten  of  the  city,  whether 
bonds  should  be  issued  In  the  aum  of 
« 9165,000  for  the  constructian  of  a  sewer 
7  system,  which  was  duly*  carried.  The 
drainage  company  then  commenced  a  suit 
In  the  district  court  of  the  county  to  enjoin 
the  oity  from  constructing  and  maintaining 
a  sewer  system  in  the  city  without  having 
pKiehased  the  company's  system  or  eoro- 


pensated  It  therefor,  which  suit  was  regu- 
larly tried  and  a  decraa  rendered  that  the 
company  had  a  I^fal  and  valid  franchise, 
and  that  It  "was  authorized  by  such  fran- 
chise to  carry  on  the  business  of  operating 
the  said  system  of  sewerage,"  and  that  the 
construction  and  operation  of  a  sewer  sys- 
tem by  the  eity  in  the  immediate  vicinity 
of  the  company's  system  would  eonflscats 
Its  property  and  depreciate  the  value  ot 
the  bonds  tbereon.  The  eity  was  enjoined 
from  constructing  its  system  until  the  oo^ 
pany's  main  sewer  ahould  be  condemned  or 
purchased  by  It,  and,  in  the  event  that  It 
should  condemn  or  purchase  the  main 
aewer,  the  mayor  and  councilman  were  en- 
joined from  preventing  the  company  "from 
connecting  with  any  main  sewer  of  the  said 
defendant  (the  city)  free  of  charge,  and 
to  use  the  same  by  anch  oonneotion  with 
the  district  sewers  and  laterals'*  belonging 
to  the  company  in  operation  at  the  data 
of  the  rendition  of  the  decree. 

The  legality  of  the  election  at  whiek 
bonds  ware  authorised  to  be  issued  by  tb* 
city  to  the  amount  of  9I6E,000  was  ad- 
judged. 

Subsequent  to  this  decree,  t«  wit,  on  the 
3d  March,  1907,  the  company  and  the  eity 
entered  into  a  contract.  Exhibit  E,  by  which 
the  company  sold  to  the  city  all  of  Its 
main  line  of  sewer  for  the  consideration  of 
96,900,  it  being  provided  that  the  tUtj 
would  recogniae  the  company's  rif^ta  ti> 
the  laterals  which  were  then  laid  In  the 
dty,  and  which  were  of  tho  value  of 
930,000. 

It  was  further  provided  that  at  sneh  time 
as  the  city  ehonid  be  divided  into  sewer 
districts  for  the  purpose  of  laying  and  cod- 
etmcting  laterals  In  the  districts,  the  eity 
would  cause  the  property  of  the  company  ^ 
to  be  appraised  by  a  commission,  in  caae  * 
agreement  could  not  ha  had  as  ta*the  price  • 
thereof.  The  price  t>eing  fixed,  the  eity  was 
to  "use  all  lawful  means  to  tax  np  said 
laterals,  at  the  price  agreed  upon,  to  the 
abutting  property,  and  deliver  the  tax  war- 
rants to  the"  company,  which  should  "bs 
in  full  payment  for  auch  laterals,  in  so  far 
as  the  abutting  property"  was  ooncemed. 
It  was  provided  that  the  city  should  not 
be  liable  for  the  payment  of  the  warrants, 
snd  that  it  did  '^ot  attempt  to  bind  itself 
any  further  than  warranted  and  permitted 
by  law." 

On  the  1st  day  of  June,  1S08,  the  com- 
pany, in  order  to  comply  with  the  contract 
above  referred  to,  submitted  to  the  city  a 
proposition  offering  to  relay  and  lower  all 
of  the  latenls  owned  by  it,  to  the  depth 
required  by  the  plana  and  speelfleatlonai 
and  under  the  directions  of  the  eity  en- 
gineer,  and  at  Us  eatimated  east,  if  any  fli 
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the  same  were  not  of  Biich  depth,  which 
offer  w&B  refused.  The  city,  in  disregard 
of  the  judgment  in  fAvor  of  the  eompuij 
*nd  of  the  eontr&et  with  it,  above  referred 
to,  Mitered  into  &  oontract  with  the  New- 
nua  Plumbing  Company  (one  of  the  ap- 
pelleei),  bj  which  the  i&tter  wks  granted 
a  ooDtTAct  to  Uy  the  Isterkls  necesMirj  and 
desired  by  the  city,  "and  in  the  vicinity 
ftnd  in  the  same  streets  and  alleys  which 
an  now  occupied  by  the  laterals"  of  the 
company,  and,  unless  enjoined,  will  proceed 
with  the  performance  of  the  contract,  and 
If  it  be  performed,  the  city  will  cauae  ita 
eitizoQS  to  connect  with  the  laterals,  be- 
cause it  must  tax  to  build  and  maintain 
them,  "and  no  other  or  further  eonaidera- 
tioa  would  be  required,"  and  the  citisens 
whose  property  is  connected  with  the  com- 
pany's system  would  be  taxed  to  maintain 
the  syitem,  whether  connected  with  it  or 
not,  and  its  property,  which  ia  now  of  the 
value  of  t30,000,  being  wbolly  underground, 
would  be  worthless.  The  company  !■  ready 
and  willing  to  cany  out  its  contract  above 
referred  to  (Exhibit  E),  and  the  citizens 
^  of  the  several  sewer  districts  are  willing 
V  tfc*t  their  property  be  taxed  as  provided, 
•  but  that  the  city,  in  disregard  of  the'eon- 
tract,  allowed  the  Newman  Plumbing  Com- 
fany  to  build  new,  separate,  and  independ' 
«nt  laterals  in  the  sewer  districta. 

The  contract  of  March  3,  1907,  between 
the  oompany  and  the  city,  was  made  in 
eonaideration  of  the  city  recognizing  the 
rigbta  of  the  company  and  the  performance 
by  the  eitj  of  the  matters  agreed  to  be 
performed  by  it,  which  it  has  not  done, 
*%nt  for  the  purpose  of  confiscating"  the 
company's  "property,  and  rendering  it 
worthless  and  valneless,  and  in  total  disre- 
gard of  its  contract,"  has  let  the  contract, 
as  above  mentioned,  to  the  Newman  Plumb- 
ing Company,  although  the  laterals  of  the 
eompany  "were,  on  the  3d  day  of  March, 
1907,  adequate  to  accommodate  connection" 
with  the  city's  main  sewer,  and  if  tbe 
same  are  inadequate,  the  company  has  of- 
fered and  offere  to  make  them  adequate. 

The  city  has  refused  to  carry  out  the 
contract,  for  the  purpose  of  conflscatinj; 
the  company's  property  and  of  appropriat- 
ing the  same  without  due  prxKess  of  law. 
and  that  the  contract  with  the  Newman 
Company  is  void,  ss  it  impairs  the  obliga- 
tion of  the  contract  of  the  city  with  the 
eompany,  and  is  a  confiscation  of  the  com- 
pany's property. 

The  city  has  attempted  to  aesese  the 
cost  of  the  laterals  laid  by  it  upon  the 
abutting  property  owners  and  the  property 
of  the  eompany,  for  the  purpose  of  dama- 
ging the  company,  and  for  no  other  purpose. 
"Tlie  contract   (Exhibit   B)   was  made  by 


the  city  under  the  anthority  of  an  act  of 
Congress,  being  the  same  tmder  which  tbe 
bonds  for  (165,000,  above  referred  to,  were 
issued,  and  its  contract  was  in  all  respects 
legal  and  valid,  and  the  company  is  enti- 
tled to  have  it  enforced  and  the  defend- 
ants (appellees)  enjoined  from  violating  It. 
The  company  has  no  adequate  remedy 
at  law,  and  ia  entitled  to  an  injunction 
against  violating  the  rights  of  the  com-  . 
pany,  as  set  forth  in  the  hill,  and  to  hava  » 
a  mandatory*  injunction,  requiring  the  oity  ■ 
"to  conform  to  said  contract  and  said  de- 
cree." The  prayer  of  the  bill  is  that  the 
dty  be  enjoined  from  constructing  laterals 
where  the  company's  laterals  "ars  situated 
and  were  situated  on  tbe  Sd  of  March, 
1908,  and  from  doing  or  performing  any- 
thing that  tends  to  appropriate  the  prop- 
erty" of  the  company  "without  due  ewn- 
pensatlon,  or  does  impair  the  obligations  of 
the  contract  of  the  parties,  or  deprive"  the 
company  "of  its  property  without  due 
process   of   law."     Qeneral    relief   is   also 

There  was  a  plea  to  tbe  jurisdiction, 
stating  aa  ground  thereof,  among  others, 
that  the  allegations  of  the  bill  did  not 
present  a  case  of  the  violation  of  the  Oon- 
atitution  of  the  United  States.  A  demurrer 
to  the  bill  was  also  filed,  repeating  the 
ground  stated  in  the  plea,  and  setting  forth 
tbe  further  ground  that  the  drainage  oom- 
psny  bad  "a  full,  complete,  and  adequate 
remedy  at  law."  The  bill  was  subsequently 
amended  by  alleging  specifically  that  the 
amount  Involved  woa  more  than  92,000) 
and  a  temporary  injunction  waa  granted. 

A  general  demurrer  was  filed  to  the 
amended  bill  for  want  of  equity,  which  waa 
sustained,  and  the  temporary  Injunction 
dissolved  and  the  bill  dismissed. 

No  opinion  waa  filed  in  the  ease,  and 
the  grounds  upon  which  the  demurrer  was 
sustained  we  can  only  collect  from  the 
order  allowing  an  appeal  directly  to  this 
court,  and  from  the  assignments  of  error. 
By  the  latter  the  action  of  the  court  is 
attacked  as  deciding  that  the  ordinance  of 
the  city  granting  the  right  to  tbe  drainage 
company  to  occupy  the  streets  of  the  city 
"with  its  laterals,  mains,  and  connections," 
that  the  decree  of  the  district  oourt,  men- 
tioned in  the  bill,  and  the  subeequent  eon- 
tract  l>etween  the  company  and  the  city, 
did  not  impair  the  obligations  of  the  con- 
tract with  the  company,  in  violation  of  tho 
provisions  of  the  Constitution  of  the  Unitad 
States,  and  that  the  action  of  the  city  hi  « 
tearing  up  the  mains  and'Iaterals  of  tha  7 
company  waa  not  a  conSseation  of  Its  prop- 
erty without  due  process  of  law. 

These  assignments,  therefore,  present  tb* 
question  for  our  deeiaion,  and  it  b  tbas* 
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tlut  eounMl  have  divmiaed  in  their  brief*. 
Appelluit  relerB  to  tbe  pie*  filed  to  the 
jurudiction  of  the  circuit  eonrt  u  followe: 
'The  reapondent  (appellee)  presented  a 
plea  to  the  jurisdicttou  of  the  covrt, 
.  .  .  which  plea  was  bj  the  court  Aulj 
overruled,  but  which  qDcatlon  will  probably 
be  preeented  in  thi>  court." 

To  eiutaiii  the  jurledtction,  appellant 
adrancea  the  propoeitioiu  (1)  that  the  citj 
had  the  power  to  past  the  ordinance  bj 
which  It  granted  to  appellant'*  predeecMOT 
and  to  appellant  the  franchise  to  eonstnict 
a  sewer  lyeteni;  (2)  that  the  original  fran- 
ehiae  eonBtituted  a.  contract  between  the 
contpanj  and  the  eit;,  and  that  tbia  con- 
tract had  been  conetmed  and  adjudicated 
bj  the  diatriet  court  of  the  territory  of 
Oklahoma  aa  being  exeluaive,  and  aa  pro- 
hibiting the  city  from  building  and  main- 
taining a  public  aewer;  [3]  that  the  aub- 
•equent  contract  with  regard  to  laterala 
waa  a  valid  contract,  and  that  the  contract 
with  the  Newman  Plumbing  Company,  to 
build  a  public  aewer,  aa  set  out  in  the  hill, 
Impaired  its  obligation,  and  appropriated 
and  deprived  the  company  of  its  property 
without  due  process  of  law.  All  these 
propoaitiona,  it  ia  said,  present  Federal 
qneations. 

It  is  manifest  that  the  stress  of  the  case 
to  upon  the  contract  mentioned  in  the  third 
proposition.  The  rights  eooferred  by  the 
ordinance  were  exercised  for  four  years, 
and  no  interference  with  them  is  asserted 
«xeept  by  the  bond  election  of  November  6, 
1906.  The  purpose  of  the  suit  In  the  dis- 
trict eonrt  of  the  territory  was  to  reatrain 
the  issue  of  the  bonda  on  the  ground  that 
two  thirds  of  tbe  voters  had  not  voted  for 
the  same,  and  that  the  building  of  a  public 
Q  aewer  syitem  would  affect  and  Impair  the 
g  rights  of  the  company,  much  in  the  some 
7  way  as  deUiled  in  th^  bill  In  this  case. 
There  was  no  allegation  of  the  impairment 
of  the  contract  constituted  by  the  ordi- 
nance. But  it  was  alleged  that  the  bond 
election  was  illegal,  and  that,  under  tbe 
laws  of  the  territory  and  the  act  of  Con- 
gress applicable  thereto,  the  city  had  no 
power  to  construct  a  sewer  system  of  its 
own  under  the  circumatances  detailed,  and 
no  authority  under  the  law  to  in  any  man- 
ner destroy  the  value  of  the  company's 
property,  or  to  confiscate  the  aame,  and  to 
deprive  the  company  of  its  vested  rights 
and  interests  by  virtue  of  the  ordinance 
without    juat    compensation. 

It  was  prayed  that  the  city  be  enjoined 
from  issuing  the  bonda  or  causing  a  levy 
to  b«  made  upon  the  property  of  tba  com- 
pany, or  from  doing  anything  which  would 
tend  to  depreciate  the  property  of  the 
eompany. 


It  was  decreed,  aa  we  bive  seen,  tliat  tba 
drainage  company  had  a  legal  frandilse  to 
build  a  sewer  system,  and  that  the  eon- 
stmetion  by  the  dty  of  a  system  in  th« 
immediate  vicinity  of  the  company's  woaM 
confiscate  tt*  property  and  depredate  tbe 
value  of  the  bonds  thereof.  But  the  bond 
election  was  declared  legal,  and  that,  oxdar 
the  act  of  Congress  of  March  4,  1898  [89 
Stat,  at  L.  262,  chap.  3S],  the  d^  ought  to  ' 
issue  the  bonds,  as  dtreoted,  for  the  eonatma- 
tion  of  sewers,  among  other  puipoaaa.  "^t 
cify,  however,  waa  enjoined  from  building  <a 
providing  a  sewerage  system  in  the  vlebiity 
of  that  of  the  company  nntU  after  it 
should  purchase  or  condemn  aoeb  lystenk 
It  waa  further  adjudged  that,  in  tht  aront 
the  city  should  condemn  or  purohaaa  the 
main  sewer  of  the  company,  it  be  anjoinad 
from  preventing  the  company  from  oaiiaaot- 
ing  with  the  main  sowar  free  of  charge,  and 
to  use  the  aame  by  auch  oonneetlcina  for 
all  district  sewera  and  laterala  belonging 
to  the  company  In  operation  at  the  dat* 
of  the  rendition  of  tbe  decree. 

The  rights  of  the  parties  aa  fixwl  by  thto 
litigation  are  clear.  The  company  was  ad- 
judged to  hara  a  franchise  to  operate  ft 
sewer  system,  and  that,  under  the  fran- 
chise,  the  company,  "among  othar  things.  >• 
constructed  a  main* sewer"  from  and  io7 
certain  points,  "together  with  certain  man- 
holes, connections,  and  bulkheads."  It  waa 
valued  at  96,900.  The  city's  right  to  build 
a  system  was  adjudged,  bnt  it  was  enjoined 
from  building  in  the  vicinity  of  that  of 
the  company.  Its  right  to  purchase  or  con- 
demn the  latter  waa  reoognlEcd,  but  It  waa 
decreed  that,  until  such  rl^t  should  b« 
exercised,  the  city  was  enjoined  from  pra> 
Tenting  the  company  from  oonnecting  all 
of  Its  district  sewera  and  laterals  with  the 
main  sewer. 

The  rights  of  the  parties  thna  being 
fixed  by  the  decree,  they  entered  into  » 
contract  in  March,  1907,  by  which  the  city 
purchased  the  main  aewer  of  the  company, 
and  agreed  to  take  over  the  laterals  of  the 
company  in  tbe  way  we  have  painted  onl^ 
to  be  paid  I^  tax  warrants,  Uie  ci^  not 
binding  itself  for  the  payment  in  any  way. 

The  city,  it  Is  alleged,  has  not  attempted 
to  comply  with  the  contract,  but,  on  the 
contrary,  has  mads  a  contract  with  the 
Newman  Plumbing  Company  to  lay  the 
laterals  it  desires.  A  simple  breach  of  con- 
tract is  therefore  alleged  on  tbe  part  of  the 
city.  Ws  are  pointed  to  no  law  Imp^ring 
the  obligation  of  the  contract.  The  stat- 
ute under  which  the  bonda  were  autboriied 
to  be  Issued  is  not  such  a  law.  It  was 
passed  before  the  contract  was  made.  Tha 
breach  of  a  contract  Is  neither  a  eonflsc^ 
tlon  of  property  nor  a  taking  of  proper^ 
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witbout  due  proceu  of  kw.  The  cue, 
tbersfore,  comes  within  the  principle!  dn- 
nouneed  in  St.  Paul  Gulight  Co.  t.  St. 
Paul.  ISl  U.  S.  14S,  4G  L.  ed.  789,  21  Sup. 
Ct  Hep.  675. 

It  is  clear,  therefore,  that,  on  the  face  of 
the  bi]),  the  circuit  court  had  no  juriedlo- 
tion  of  the  suit,  there  being  no  diverait; 
of  citizeDBhip,  and  no  real  and  aubstantlal 
question  ariaing  under  the  Conatltution  of 
the  United  States  being  presented  hj  the 
bUl. 

The   bill   WBi    diBmiaaed   b;   the   Circuit 
Court  apparentlj  on  the  merits.    It  should 
^  have  been  diamissed   for  want  of  Jurisdic- 
^  tion.     The  decree,  therefore,  must  be  re- 
•  rersed.'and  the  cause  remanded  to  the  Cir- 
cuit Court  with  directions  to  susUin  the 
demurrer  for  want  of  jurisdiction,  and  on 
that  ground  dismiss  tbe  bill.     McQilvra  t. 
Ross,  216  U.  S.  70,  SO,  64  L.  ed.  95,  101,  30 
Sup.  Ct.  Kep.  27. 
So  ordered. 


(m  V.  S.  Ml.) 
STANDARD  PAINT  COMPANY,  Appt, 


TsADE-MAaKB  Ann  Tbadi-Naius  (|  3*}— 
Descriptive  Wobd — "Rubekoid. 
1,  The  word  "Ruberoid"  is  not  the  sub- 
ject of  exclusive  appropriation  as  a  trade- 
mark for  a  flexible  waterproof  roofing,  since. 
even  though  the  roofing  contains  no  rubber, 
the  word  ia  descriptive,  and  not  indicative 
of  origin  or  ownership. 

[Sd.  Note.— For  other  cuw.  SM  Traae-UarkB 
uld  Trade -N'smes,   Dec.  Dis.  t  I.*] 

CocBTB  (i  382*)  —  S0PBE1IB  Court  — Rb- 
viBw  OP  DEciaion  or  CiBcm  Court  of 
Appeau. 

S.  The  issue  of  unfair  competition  must 
be  regarded  as  open  for  consideration  by  tlje 
Federal  Supreme  Court,  on  sn  appeal  from 
the  circuit  court  of  appeals,  where  there  was 
both  diversity  of  citizenship  and  the  asser- 
tion of  a  Talid  trademark  to  give  juriadic- 
tion  to  the  circuit  court,  in  view  of  the 
statutory  provision  making  tbe  judgments 
of  circuit  courts  of  appeals  final  only  where 
the  jurisdiction  below  depended  entirely  up- 
on diversity  of  citizenship,  or  where  the 
caae  arose  under  the  patent,  revenue,  crim- 
inal, or  admiralty  lawa. 

[Ea.  Note—For  other  c 
Dfi.  1  3S2.'l 

Trade-Marrb  asd  Tbade-Naubs  (f  70*>— 
Unpatr  Competition— Use  of  Desokip- 
TivE  Wobd. 

3,  A  manufacturer  of  roofing  under  the 
name  of  "Ruberoid"  does  not  make  out  a 
case  of  unfair  competition  against  another 
manufacturer  of  roofing  using  the  word 
"Rubbero"  to  designate  its  product,  where 
the  only  imitation  by  tlie  latter  of  the  for- 
mer's goods  lies  in  tbe  similarity  of  names, 
since  to  grant  equitable  relief  in  such  case 
would  be  to  give  the  full  eifect  of  a  trade- 
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Argued    and    submitted    March    If 
Decided  April  10,  1011. 


Court  of  Appeals  for  the  Eighth  Cit«nit 
«>  review  a  decree  which  reversed  a  decree 
of  the  Circuit  Court  for  the  Eastern  District 
of  Missouri,  iu  favor  of  complainant  in  • 
suit  to  enjoin  the  infringement  of  a  trade- 
mark and  to  reatrain  unfair  competition, 
and  remanded  the  cause,  with  directions  to 
diamies  the  bill.    Affirmed. 

See  same  case  below,  00  C  0.  A.  105, 
103  Fed.  977. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  John  P.  Green  and  Frederlek 
N.  Judson  for  appellant. 

Meaara  W.  B.  Homer  and  R.  H.  Homaf 
for  appellee. 

*Mr.    Justice    HcKennA    delivared    tha  • 
opinion  of  the  court: 

The  Standard  Paint  Company,  which  wa  <a 
shall  call  tbe'paint  company,  a  Weat  Vir-  • 
ginia  corporation  and  a  citizen  of  that  atata^ 
brought  this  suit  against  the  Trinidad  Aa> 
pbalt  Manufacturing  Company,  herein  r»- 
ferred  to  as  the  asphalt  company,  a  Mis- 
souri corporation,  having  ita  principal  of- 
fice in  the  city  of  St.  Louis,  Missouri,  in  the 
circuit  eourt  of  the  United  States  in  and 
for  the  eastern  division  of  the  eastern  judi- 
cial district  of  Missouri,  to  reatrain  the  in- 
fringement of  a  duly  registered  trademark 
for  the  word  "Ruberoid"  to  designate  a  cer- 
tain kind  of  roofing  materials  for  covering 
houaes  and  other  buildings.  The  paint  com- 
pany alleges  in  its  bill  that  It  has  used 
the  trademark  for  more  than  twelve  years, 
and  haa  advertised  the  roofing  very  exten- 
sively under  the  name  "Ruberoid"  roofing, 
and  have  built  up  a  large  and  valuable  trade 
therein  in  all  parts  of  the  United  States  and 
in  foreign  countries. 

The  roofing  is  manufactured  in  three  dif- 
ferent thicknesses,  respectively  called  one, 
two,  and  three-ply,  and  is  then  made  up  In- 
to rolls,  the  atrips  in  each  roll  being  about 
3  feet  in  width  and  about  70  feet  long.  Tbe 
rolls  are  covered  with  paper  wrappers,  on 
which  are  printed,  iu  large  type,  the  words 
"Ruberoid  Roofing,"  and  inclosed  in  the 
rolls  are  directions  for  handling  and  laying 
the  same,  and  the  name  of  the  paint  com- 
pany as  manufacturer.  The  roofing  con- 
tains no  rubber. 

The  aapbatt  company  also  makes  a  nxtf- 
ing,  not,  however,  of  the  same  material  aa 
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that  of  tbe  paint  umajiaaj,  but  ol  th«  lame 
thickness  as  the  latter,  and  ent  In  stmi- 
lar  widths  and  lengtht,  and  sells  it  under 
th«  naow  ot  '^ubbero"  rooflng. 

Two  contentions  are  mads  by  the  paint 
eompany:  (1)  That  its  trademarlE  is  a 
valid  one  and  has  been  Infringed  by  the  aa- 
phalt  oompany.  (2)  ThU  the  Utter  has 
been  guilty  of  unfair  competition.  The 
eonrt  of  appeals  decided  adversely  to  both 
eontentiona  00  C.  C.  A.  1S5,  103  Fed.  Oil. 
M  Of  the  first  eontentlon  tbe  ooort  said  It  was 
IJ  elear  that  the  paint  oompany  "sought  to 
"  appropriate  the  eioluHlTO*  use  of  the  term 
mbberoid,"  and  that  its  rights  were  to  be 
adjudged  aeoordtngly;  and  that  as  the  lat- 
ter, being  a  oommon  descriptiva  word,  eould 
not  be  appropriated  as  a  trademark,  the  one 
•elected  by  the  paint  company  could  not  be 
appropriated.  The  eourt  aald:  "  A  public 
light  in  rubberoid  and  a  private  monopoly 
of  rubberoid  cannot  ooaxist."  The  court 
•xpressed  the  determined  and  aettied  rals 
to  b«  "that  DO  on«  ean  appropriate  as  a 
tradconark  a  generic  name  or  one  descrip- 
tlTO  of  an  article  of  trade,  Ita  qualities,  In- 
pedients,  or  character iatics,  or  any  sign, 
word,  or  symbol  which,  from  the  nature  of 
tbe  fact  It  is  used  to  signify,  others  may 
amploy  with  equal  truth."  For  thia  eases 
were  olted  and  many  Illustrations  were 
given,  which  we  need  not  repeat.  The  defi- 
nition of  a  trademark  has  been  given  by 
thia  court  and  the  extent  of  its  use  de- 
■eribed.  It  was  aaid  by  the  chief  justice, 
■peaking  for  the  court,  that  "the  term 
[trademark]  has  been  In  use  from  a  very 
early  date;  and,  generally  speaking,  means 
a  distinctive  mark  of  authenticity,  through 
which  tbe  products  of  particular  manu- 
faeturers  or  the  vendible  oommodities  of 
particnlar  merchants  may  be  distinguished 
from  those  of  othera  It  may  consist  in  any 
symbol  or  in  any  form  of  words;  bnt  as  its 
offloe  la  to  point  out  distinctively  the  origin 
or  ownership  of  the  articles  to  which  It  Is 
affixed.  It  follows  that  no  sign  or  form  of 
words  oan  Im  appropriated  as  a  valid  trade- 
mark which,  from  the  nature  of  the  fact 
eonveyed  by  Its  primary  meaning,  others 
may  employ  with  equal  truth,  and  with 
equal  right,  for  tbe  sama  purpose."  Elgin 
Nat.  Watch  Co  v.  Illinois  Watch  Case  Co. 
1T9  U.  S.  OaS,  0T3,  45  L.  ed.  305,  378.  21 
Sup.  Ct.  Kep.  ETO.  There  la  no  doubt,  there- 
(oro,  of  tile  rule.  There  is  aomething  more 
of  precision  given  to  It  in  Delaware  ft  H, 
Canal  Co.  v.  Clark,  13  Wall.  311,  323,  20  L. 
ed.  681,  C83,  where  it  Is  said  that  the  es- 
•enoe  of  the  wrong  for  the  violation  of  a 
trademark  "eonaiata  in  the  aale  of  the  goods 
of  one  mannfaeturer  or  vendor  as  those  of 
S  another;  and  that  it  la  only  when  this  false 
7  raprewntatlon  la  directlyKir  Indirectly  made 


that  ttia  party  who  appeala  to  a  court  ot 
equity  ean  have  relief."  A  trademark,  it 
waa  hence  concluded,  "must  therefore  be  dis- 
tinctive In  ita  original  signification,  point- 
ing to  the  origin  of  the  article,  or  it  must 
have  become  such  bj  association."  But  two 
qualifying  rules  were  expressed,  as  follows: 
"No  one  can  claim  protection  for  the  ex- 
clusive use  of  a  trademark  or  tradename 
which  would  practically  give  him  a  monop- 
oly In  the  Bale  of  any  goods  other  than 
those  produced  or  made  by  himself.  If  be 
could,  the  public  would  be  Injured  rather 
than  protected,  for  competition  would  be 
destroyed.  Nor  can  a  generic  name,  or  a 
name  merely  descriptive  of  an  article  of 
trade,  of  ita  qualities,  ingredients,  or  cbar- 
aeteristica,  be  employed  aa  a  trademark  and 
the  exclusive  use  of  it  be  entitled  to  legal 
protection."  And,  citing  Amoskeag  Mfg. 
Co.  V.  Spear,  2  Sandf.  G8D,  It  was  further 
said  there  can  be  "no  right  to  tbe  exolusiva 
use  of  any  words,  letters,  figures,  or  sym- 
bols which  have  no  relation  to  the  origin  or 
ownership  of  the  goods,  but  ere  only  meant 
to  indicate  their  names  or  qualltiea." 

Does  the  trademark  of  the  paint  company 
come  within  the  broad  rule  or  within  the 
qualifying  onesT  In  other  vrords,  does  It 
bavs  relation  to  the  origin  or  ownerabtp  of 
the  roofing,  or  is  it  merely  descriptive  of 
the  ToollngT  It  Is  conceded  that  there  ia 
no  rubber  used  In  the  preparation  of  tha 
roofing.  It  is  put  forth  as  being  In  tbe 
"nature  of  soft,  flexible  rubber."  It  is  de- 
scribed In  the  certiflcats  of  registration  aa 
follows:  "The  elaes  of  merchandiss  to 
which  this  trademark  is  appropriated  la 
solid  substance  in  the  nature  of  soft,  flexibia 
rubber  in  the  form  of  flexible  rooting,  fiooi^ 
ing,  siding,  sheatblTig,  etc,  and  the  partio- 
ular  class  of  goods  ^pon  which  tbe  said 
trademark  Is  used  is  solid  substance  in  the 
nature  of  fiexible  rubber."  And  It  is  said 
that  the  "trademark  consists  in  the  arbi-  ^ 
trary  word  'Ruberoid.' "  Rubberoid  is  de-  * 
fined  in  the  Gen tnry* Dictionary  as  a  trade-  • 
name  for  an  Imitation  of  hard  rubber.  It 
Is  a  compound  of  the  word  "rubber"  and  the 
aoffix  "old,"  and  "old"  Is  defined  in  tbe  sama 
dictionary  aa  meaning  "having  the  form  or 
resemblanoe  of  tbe  thing  indicated,  'like,'  aa 
in  ont^opoid,  like  man;  eryttalMd,  like 
crystal ;  Aydrotd,  like  water,  etc  It  Is  much 
used  as  an  English  formative,  chiefly  in 
scientific  words."  Rubberoid,  therefore,  la  a 
desoriptive  word,  meaning  like  rubber;  but 
tha  paint  company  insists  "Ruberoid"  !■ 
su^ostlve  merely,  not  descriptive,  "he- 
cauae  there  ia  in  fact  no  rubber  used  in  ita 
composition,  and  ita  only  resemblance  to 
rubber  is  in  reapect  to  its  flexibility  and  its 
being  waterproof."  But  thia  contention 
makes  likeness  and  reaemblanoe  the  samt 
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U  identi^.  If  tbe  roofing  of  tiie  paint  oom- 
pBnj  vas  identical  with  rubber,  it  would  be 
rubber,  and  not,  as  it  fa  represented  (o  be, 
aa  we  have  aeen,  "in  the  nature  of  loft, 
flexible  rubber."  It  may  rightly  be  called 
rubberoid,  and  to  may  be  roofing  made  by 
other*  than  the  paint  company,  having  the 
■ame  nibber-lilce  qnalities, — Qesibility  and 
not  perrioug  to  water.  Tbe  word,  there- 
fore, ia  descriptive,  not  indicative  of  the 
origin  or  tbe  ownership  of  the  goods;  and, 
being  ol  that  quality,  we  cannot  admit 
that  It  loies  such  qnality  and  becomes  arbi- 
trary by  being  miupelled.  Bad  orthography 
haa  not  yet  become  ao  rare  or  so  easily  de- 
tected aa  to  make  a  ward  the  arbitrary  sign 
ot  something  elsa  than  its  conventional 
meaning,  as  different,  to  bring  the  example 
-te  the  present  eaae,  aa  the  character  of  an 
Article  ia  frran  ita  origin  or  ownership. 

We  content  onraelves  with  applying  the 
principle  of  the  cases  which  we  have  ait«d, 
aMd  will  not  review  the  many  cases  in  which 
It  has  been  CMisidered  determinative  or 
otherwise.  These  caaea  are  collected  in  tbe 
opinions  of  the  clrenit  court  of  appeals,  and 
need  not  be  repeated. 
9  The  aecond  contention  of  the  paint  eom- 
IJ  pany  is  that  the  aaphalt  company  haa  been 
*  guilty  of  onfair  trade  and*competition.  The 
latter  company  urge*  that  we  are  without 
jnriadlction  to  eonsider  the  contention,  and 
oitea  A.  I«achen  ft  Bona  Rope  Co.  v.  Brode- 
rlek  k  B.  Rope  Co.  201  U.  8.  1S6,  GO  L.  ed. 
710,  26  Bnp.  Ct.  Rep.  426,  in  which  a  claim 
to  a  trademark  for  a  distinctively  colored 
■traak  applied  to  or  woven  in  a  wire  rope 
was  declared  invalid.  The  bill,  in  addition 
to  the  infringement  of  the  trademark,  al- 
leged unfair  competition.  The  defendant  in 
the  eaae  demurred  on  the  ground  that  the 
trademark  set  up  in  the  bill  was  not  a  law- 
ful and  valid  trademark.  The  demurrer  was 
sustained  and  the  bill  dismisBed  and  the  de- 
cree of  the  circuit  court  was  affirmed  by  the 
eircnit  court  of  appeals.  The  case  waa  ap- 
pealed to  this  court,  and  we  affirmed  the  do- 
«ree  holding  that  the  tradeDinrk  waa  in- 
valid. Excluding  a  right  to  take  Juriedic- 
tion  because  the  bill  set  forth  unfair  com- 
petition, we  said:  "Nor  can  we  assume 
Jurisdiction  of  thia  ease  as  one  wherein  the 
defendant  had  made  use  of  plaintiff's  de- 
vise lor  tbe  purpose  of  defrauding  the  plain- 
tiff and  palming  off  its  goods  upon  the  pub- 
lie  as  of  the  plaintiff's  manufactura.  Our 
Jurisdiction  depends  solely  upon  the  ques- 
tion whether  plaintiff  has  a  registered  trade- 
mark, valid  under  the  act  of  Congress." 

The  parties  in  that  case  were  citizena  of 
ttie  same  state,  and  the  juriadiction  of  the 
aironit  eonrt  depended  entirely  upon  the 
tradesnark  statute.  In  the  ease  at  bar  there 
li  dlwsiV  Af  dtiaenahip  as  a  ground  of 


Jurisdiction  aa  well  aa  the  aaaertlon  of  a 
valid  trademark.  It  i*  therefore  contended 
that  A.  Leacheu  A  Sons  Rope  Co.  t.  Brod- 
erick  k  B.  Bof*  Co.  is  not  applicable,  bo- 
cause,  as  there  was  no  valid  trademark  un- 
der tite  Federal  statute,  it  neeessarlly  fol- 
lowed that  the  circuit  eoort  was  whoUy 
without  jurisdiction  to  try  the  ease  in  tba 
flrat  instance,  the  partiea  being  citizens  of 
the  same  state;  and,  aa  the  elreult  court 
was  without  jnriadlction  to  try  the  iaaue  of 
unfair  trade,  the  circuit  court  of  appeals 
was  also  without  jurisdiction,  and  that  thll 
court,  on  appeal,  could  not  decide  that  Ia- 
aue. In  the  case  at  bar,  however,  It  la  m 
urged  there  la  a  diversity  of  eitiEenahip*aa  ? 
well  as  the  assertion  of  a  right  under  the 
Federal  statute,  and  that  the  circuit  oonrt 
and  the  eirouit  court  of  appeals  both  had  ju- 
risdiction on  that  ground  as  well  aa  on  tba 
other,  and  tbe  case,  therefore.  It  is  contend- 
ed, falls  under  Hennlngsen  y.  United  Btataa 
Fidelity  ft  O.  Co.  208  U.  S.  404,  B8  L.  ed. 
54T,  28  Sup.  Ct.  Rap.  389;  Northern  F.  B. 
Co.  V.  Boderberg,  188  U.  S.  SEC,  47  L.  ad. 
STB,  S3  Sup.  Ct  Bep.  saS;  Fenn  Mut.  L. 
Ins.  Co.  V.  Austin,  168  U.  8.  685,  42  L.  ed. 
620,  18  Bup.  Ct  Rep.  223;  Hortbem  P.  B. 
Co.  V.  Amato,  144  U.  B.  46S,  36  L.  ed.  506, 
12  Sup.  Ct  Rep.  T40;  Warner  r.  Baarla  ft 
H.  Co.  101  U.  S.  190,  48  L.  ad.  145,  M  Sup. 
Ct  Rep.  79;  Elgin  Nat  Watch  Go.  t.  IUI- 
noia  Watch  Caae  Co.  179  U.  S.  665,  U  L. 
ed.  36S,  21  Sup.  Ct  Rep.  270. 

Passing  the  laat  two  eases  for  the  mo- 
ment, wa  may  aay  of  the  others  that  whlls 
there  was  dlTerait;  of  citiienship,  and  that 
would  have  given  jurisdiction  to  the  circuit 
court  independently  ol  any  Federal  ques- 
tion, statutory  or  oonstitntional,  a  conaid- 
eration  of  a  atatnta  or  the  Constitution 
of  the  United  States  entered  into  the  mer- 
its. Such  is  not  the  condition  ia  the  caas 
at  bar  aa  to  tbe  issue  of  unfair  trade.  Tht 
aaserted  trademark  a*  such  is  not  an  ele- 
ment The  issue  Is  made  independently  of 
it,  and  under  the  asaumption  of  ita  invm- 
lidity.  If  the  trademarlc  were  valid,  the  ia- 
aue of  unfair  trade  would  be  nnneeeaaary  to 
decide.  Such  an  issue  between  citixeus  of 
different  states  even  if  there  were  no  taeb- 
nical  trademark,  a  eirouit  court  would  have 
jurisdiction  to  try,  and  the  circuit  court  of 
appeals  would  have  Jurisdiction  to  review; 
but  the  Judgment  of  the  latter  court  would 
ba  flaaL 

Warner  r.  Seorle  ft  H.  Co.  and  Elgin  Nat 
Watch  Co.  T.  Illinois  Watch  Case  Co.  re- 
quire apeeial  notice.  In  the  latter  case 
there  was  not  diveralty  of  eitixenahip,  but 
thare  waa  the  assertion  of  a  trademark  in 
the  word  "Elgin."  The  eirouit  eourt  sus- 
tained it;  the  dreolt  eourt  of  appeala  bald 
it  invalid,  and  raversed  tbs  decree  spf  the 
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circuit  court,  uid  ordered  »  diimiHAl  of  the 

bill.     Thfi  oonrt  affirmed  the  action  of  the 

cfrcatt  court  of  appeals.     It  waa  held  that 

^  the    word    wai    geographtoallj   deeeripti 

IJ  and  not  aabject  to  be  registered  aa  a  trade- 

*  mark.  It  was  contended,* howerer,  that  the 
word  bad  acquired  a  secondary  aigniflcation, 
and  should  not  therefore  be  eonaidered  aa 
merely  a  geographical  name.  It  was  cou- 
eaded,  in  anawer  to  the  contention,  that 
wordi  could  acquire  a  eecondarj  ilgniflca- 
tion,  and  their  use  in  that  hdm  be  protect- 
ed. But  the  coDceialon  and  the  dleeuseion 
were  for  no  other  purpose  than  to  bring  out 
dearly.  In  opposition  to  the  contention  bated 
on  the  secondary  signification  of  a  word, 
tfaat  it  could  he,  though  a  generic  and  de- 
■eriptiva  name,  "lawfully  withdrawn  from 
oommon  use"  by  being  registered  aa  a  trade- 
marie  And  the  court  was  careful  to  ob- 
aerre  tbat  tbe  question  considered  was  not 
'Srhether  the  record  made  out  a  case  of 
falte  representation  or  perfidious  dealing, 
ur  unfair  competition,  but  whether  appel- 
lant bad  the  exclusive  right  to  use  the  word 
"Elgin'  aa  against  all  of  the  world."  The 
question  wai  asked,  "Waa  it  a  lawful  reg- 
iatered  trademark!"  If  so.  the  answer  v 
"Then  tbe  eircuit  court  had  jurisdiction, 
der  the  statute,  to  award  relief  for  infringe- 
ment; but  if  it  were  not  a  lawful  registered 
trademark,  then  the  eircuit  court  of  appeali 
eorraetly  held  that  jurisdiction  could  not  be 
maintained."  The  case  may  be  said  to  be 
only  of  negative  value.  Unfair  trade, 
bava  eeen,  was  referred  to,  and  it  was  i 
oussed  also  by  the  circuit  court  of  appeals, 
but  it  put  it  aaide  as  an  element  of  decision, 
beeanae  the  court  was,  aa  it  said,  "with- 
out Juriadiction  to  grant  relief,"  as  the 
right  of  the  Elgin  Watch  Company  arose  un- 
der the  act  of  Congress,  and  was  limited  by 
tbe  act  to  recovery  of  damages  for  the 
wrongful  use  of  a  trademark,  or  to  a  reme- 
dy according  to  the  course  of  equity,  "to 
enjoin  the  wrongful  use  of  said  trademark 
oaed  in  foreign  commerce  or  commerce  with 
tlie  Indian  tribes."  The  remedy  in  equity 
for  fraud,  it  vras  aaid,  existed  before  the 
statute,  and  wa*  not  ^ven  by  it,  and  that 
tbe  Federal  court  would  have  no  jurisdic- 
tion of  it  except  between  eitiKcns  of  difTer- 

.  ent  states.     3G  C.  a  A.  237,  94  Fed.  967, 
8  871. 

•  Warner  ▼.  Searle  ft  H.  Co.  was  a  suit 
twtween  dtiEena  of  different  states.  The 
bill  allied  tbe  infringement  of  a  trade- 
mark for  tbe  word  "Pancreopepaine."  Un- 
fidr  competition  was  also  alleged.  The  cir- 
cuit court  found  that  there  was  no  proof  of 
the  Utter,  but  held  that  the  complainant 
had  a  valid  trademark,  and  enjoined  the  de- 
fendant from  its  use.  The  circuit  court  of 
appeals  concurred  in  the  finding  as  to  un- 


fair competition,  but  decided  againat  tha 
validity  of  the  trademark,  and  reversed  tha 
decree  of  the  eircuit  court,  and  ordered  tha 
bill  to  be  dismissed.  We  affirmed  tbe  de- 
cree of  the  eircuit  court  of  appeals,  and 
said  that  the  courts  of  the  United  State* 
cannot  take  ct^nizance  of  an  action  on  tb* 
case  or  a  suit  in  equity  between  citizens  of 
the  same  state,  "unless  the  trsdemark  in 
controversy  la  used  on  goods  intended  to  b* 
transported  to  a  foreign  country,  or  in  law- 
ful commercial  intercourse  with  an  Indian 
tribe."  But  we  also  said  that  "where  di- 
verse citizen  ship  exists,  and  tha  statutory 
amount  is  in  controversy,  the  courts  of  tho 
United  States  have  jurisdiction;  but  whero 
those  conditions  do  not  exist,  jurisdiction 
can  only  be  maintained  where  there  is  in- 
terference with  commerce  with  foreign  na- 
tions or  Indian  tribes."  It  was  held,  be- 
sides, that  aa  diverse  citizenship  existed, 
the  circuit  court  had  jurisdiction;  and  in 
answer  to  the  contention  that,  as  jurisdic- 
tion depended  entirely  on  diversity  of  citi- 
zenship, the  decree  of  tbe  eircuit  court  ol 
appeals  was  Bnal,  this  was  said:  "We 
think,  however,  that  as  infringement  of  ■ 
trademark  registered  under  the  act  was 
charged,  the  averments  of  the  bill,  though 
quite  defective,  were  sufficient  to  invoke  the 
jurisdiction  also  on  the  ground  that  tbe 
case  arose  under  a  law  of  the  United  States, 
and  will  not,  therefore,  dismiss  the  appeal." 

No  notice  was  given  to  the  charge  of  n» 
fair  competition,  and  yet,  if  the  contention 
of  the  paint  company  in  the  case  at  bar  bs 
sound,  we  should  have  decided  that  ques-  a 
tion,  because  it  was  decided  in  the  courts  § 
below;  for,  we  have*seen,  it  is  the  conten-  " 
tion  of  the  paint  company  in  this  ease  that 
the  lower  courts  baring  jurisdietion  to  de- 
cide tbe  question  of  unfair  competition,  this 
court  also  has  jurisdiction.  But,  as  we 
have  seen  in  Warner  v.  Searle  A  H.  Co.,  we 
did  not  pass  on  the  question  of  unfair  com- 
petition, though  the  same  conditions  of  ju- 
risdiction existed  which  exist  in  this  ease. 
Warner  v.  Searle  t  3.  Co.  has  in  it,  thero- 
fore,  an  element  of  uncertainty,  but  the  stat* 
ute  must  be  considered.  It  makes  the  judg- 
ment of  the  circuit  court  of  appeals  "final 
II  cases  in  which  tbe  jurisdiction  (the 
jurisdiction  of  the  circuit  court  is  meant]  la 
dependent  entirely  upon  the  opposite  par- 
ties to  the  suit  or  controversy  being  aliens 

'  citixens  of  the  United  States  or  citizens 
of  different  states;  also  in  all  sases  aris- 
ing under  the  patent  laws,  under  the  revenue 
laws,  and  under  criminal  laws,  aad  in  ad- 
miralty laws."     In  all  other  cases  there  i« 

right  of  review  by  this  eonrt  if  there  is 
the  statutory  amount  involved.  The  OMse 
at  bar  is  within  the  letter  of  the  sUtnte. 
The  opposite  parties  to  the  suit  are  eiUsew* 
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of  dlfferant  atatei,  and  while  thii  diveraltf 
of  eitizenflhip  wm  not  neeewary  to  gilt  the 
drcuit  eonrt  JurisdietioD  of  the  ease  in  ao 
far  aa  it  involved  the  validity  of  the  trsdC' 
mark.  It  vas  neceasary  to  give  the  court  Ju- 
riadiction  of  the  issue  of  nnfatr  oompetitiou. 
If  the  latter  had  stood  alone.  Its  decision 
irould  have  been  final  in  the  court  of  ap- 
peals, and  this  court  would  have  had  no  ju- 
risdiction to  review  its  decision,  and  there 
la  some  objection  on  principle  notwith- 
atauding  the  union  of  the  charge  of  unfair 
competition  with  the  claim  of  a  trade 
mark,  to  our  taking  jurisdiction,  but  such, 
we  think,  Is  the  cfTect  of  the  statute.  Mac- 
fadden  v.  United  States,  213  U.  S.  2SB,  63 
L.  ed.  801,  29  Sup.  Ct.  Rep.  4901  Spreckels 
Sugar  Ref.  Co.  v.  McClain,  192  U.  8.  397, 
48  L.  ed.  496,  24  Sup.  Ct.  Rep.  376. 

We  come,  therefore,  to  a  consideration  of 
the  question  of  unfair  competition.  The 
g  circuit  court  of  appeals  decided  the  question 
I  against  the  paint  company.  The  views'of 
the  circuit  eourt  may  be  open  to  dispute. 
The  majority  of  the  court  of  appeals  was  of 
opinion  that,  aside  from  the  use  of  the  word 
"Ruhhero,"  there  was  no  imitation  by  tba 
asphalt  company  of  the  paint  company's 
rooSngi  indeed,  that  the  "arrangement,  col- 
or, design,  or  general  appearance  of  the 
wrappers  and  markings  on  the  packages" 
were  in  such  "marked  contrast  as  to  repel 
all  suggestion  of  design  on  the  part  of  the 
former  to  misrepresent  the  origin  or  own- 
ership of  Its  producL"  The  circuit  court 
expressed  itself  as  follows:  "It  is  true  that 
there  is  uo  imitation  in  the  arrangement, 
color,  or  general  appearance  of  the  labele, 
aa  such,  aside  from  the  similarity  of  the 
namea,  but  I  think  the  use  of  names  so 
similar  on  rolls  of  similar  size  and  shape, 
both  containing  roofing  material,  is  calcu- 
lated, whether  intentionally  or  unintention- 
ally, to  confuse  and  deceive  the  public."  Cir- 
cuit Judge  Sanborn,  dissenting  from  the 
opinion  and  judgment  of  the  court  of  ap- 
peals, was  of  the  opinion  that  the  circuit 
court  found  that  the  asphalt  company  was 
guilty  of  unfair  competition;  and  he  con- 
curred in  the  finding,  thus  giving  the  weight 
of  his  judgment  to  ite  support. 

We  think  the  evidence  supports  the  con- 
clusion of  the  circuit  court  of  appeals.  The 
only  imitation  by  the  asphalt  company  of 
the  roofing  of  the  paint  company  is  that 
which  exists  In  the  use  of  the  word  "Rub- 
bero,"  and  this  only  by  its  asserted  resem- 
blance to  the  word  "Ruberoid."  To  pre- 
clude its  nae  because  of  such  resemblance 
would  be  to  give  the  word  "Ruberoid" 
the  full  elTeet  of  a  trademark,  while  deny- 
ing its  validity  as  such.  It  is  true  that  the 
manufacturer  of  particular  goods  is  en- 
titled to  protection  of  the  reputation  they 


have  acquired  againat  unfair  dealing,  wheth- 
er there  be  a  technical  trademark  or  not; 
but  the  essence  of  such  a  wrong  oonsists  in 
the  sale  of  the  goods  of  one  manufacturer 
or  rendoT  for  those  of  another.    Elgin  Nat 
Watch  Co.  V.  IlllnoU  Watch  Case  Co.  sn-  j, 
pra.      Such    a    wrong    is    not    eatablishad  « 
against  the'asphalt  company.     It  does  not  ■ 
uae  the  word  "Ruhhero"  in  such  a  way  aa  ttt 
amount  to  a  fraud  on  the  publis. 
Decree  affirmed. 

I  in  tba  n> 


Appeal  and   Brbob  H  840*>— Qubstioiib 
RxvtBWABLE— JuBi8Dicni<iir  Bklow. 

1.  An  appellate  Federal  court  can  and 
should  consider  on  its  own  motion  the  quea- 
tion  of  the  jurisdiction  of  a  Federal  cir- 
cuit court  to  which  a  cause  has  been  removed 
from  the  state  court,  aa  presenting  a  sepa- 
rable oontroverty,  although  the  plaintiff 
withdrew  and  did  not  renew  his  motion  to 
remand  to  the  state  court,  hut  went  to  trid 
in  the  Federal  court  without  objection. 

[Sd.  Kotc—For  otb^r  cuieg,  hm  Appeal  and 
Error,  Cent.  Dig.  f  1302;    Dec.  QtR.  I  ia*] 

Rehotai.  of  GAnsES   (I  49*}— Sbfakablx 
Ck)iiTBovEBfiT— Joint  AcnoR. 

2.  A  case  in  which  plaintiff  has  elected, 
in  conformity  with  the  settled  law  of  the 
state,  to  sue  jointly  in  tort  a  nonresident 
lessee  railway  company,  exclusively  operat- 
ing, controlling,  and  managing  the  road, 
and  its  resident  corporate  lessor,  upon  a 
cause  of  action  arising  in  the  state,  out  of 
the  negligent  operation  of  the  road,  cannot 
be  removed  to  a  Federal  circuit  eourt  aa 
presenting  a  separable  controversy  between 
the  plaintiff  and  the  lessee,  although  the 
lessor  may  have  been  joined  for  the  pur- 
pose of  excluding  the  Federal  jurisdiction. 

[Sd.  NotB.— For  other  caaaa,  h«  RemavBl  nt 
Cauiv,  Dec.  Dl|.  1  «.*] 

RmovAL  OF  Cadskb  (|  33*)— Sepakabu 

CONTBOVEBST— FSAUDDLEHr    JOINDOk 

3.  Fraudulent  joinder  of  a  resident  witfc 
a  nonresident  defendant,  for  the  purpOM 
of  defeating  the  removal  of  the  cause  to  a 
Federal  eourt,  cannot  be  established,  wher^ 
by  the  settled  law  of  the  state  in  which  tba 
action  was  brought,  nnd  in  which  the  cause 
of  action  arose,  both  defendants  were  jointly 
liable  to  suit. 

CBd.  NotB.— For  othar  cases,  sea  Semoval  ot 
CauMB.  Cent  DK.  |  T>:    Dec  Dig.  f  IS.*] 
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'\N'  WRIT  of  Cntiorari  to  tlte  United 

*  StatM  Circuit  Court  of  AppuUs  for  tha 
Seventh  Circuit  to  raview  »  Judgment  whioh 
reveraed  ■  Judgmeiit  of  the  Cireuit  Court 
for  the  Northern  District  of  Illinoie,  But- 
em  Divfiioii,  in  favor  of  defendants  in  an 
action  in  tort  which  had  been  removed  to 
that  court  from  a  state  court,  and  remand- 
ed the  cause  with  direetiona  to  remand  to 
the  state  court.     AtBrmed. 

See  same  ease  below,  91  C.  C,  A.  21&,  IGG 
Fed.  181. 

The  facta  are  stated  in  the  opinion. 

Mesir*.  Albert  J.  Hopklna  and  Chester 
U .  Davres  for  petitioner. 

Meaara.  Arthur  J.  Eddy,  Emll  O.  Wet- 
ten,  Patricle  C.  Haley,  and  Coll  McNaugh- 
_  tra  for  respondent. 

•    *  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Thia  suit  originated  in  one  of  the  court* 
of  niinois.  It  is  a  joint  action  against  two 
railroad  corporations, — the  Chicago,  Bur- 
lington, A  Quine;  Eailwoy  Company  ol 
„  Iowa,  and  the  Chicago,  Burlington,  &  Quin- 
J  ey  Railrouf  Company  of  Illinois, — to  recov- 
>  er  damages  allf^d  to  have'been  caused  by 
the  negligence,  carelesaneee,  and  improper 
conduct  of  the  defendants  by  their  agents 
and  servants,  whereby  one  Harold  R.  Well- 
nuw,  tha  intestate  of  the  plaintiff,  was 
killed.  The  particular  railroad  from  the 
operation  of  which  the  injuries  in  question 
arose  is  located  wholly  in  Illinois,  and  the 
plaintifT,  Willard,  is  a  citinen  of  that  state. 
The  case  involves  a  question,  to  be  preaent- 
ly  mentioned,  of  the  jurisdiction  of  the  cir- 
cuit eourt.  It  also  Involves  a  question  as  to 
the  power  and  duty  of  an  appellate  Federal 
eourt,  where  it  appears,  from  tfts  record, 
that  a  subordinate  eourt  has  disposed  of  a 
essB  of  which  it  could  not  properly  take 
eognisanee,  but  in  respect  to  which  the  par- 
ties are  silent. 

The  facts  are:  The  defendant,  the  Iowa 
corporation,  flled  its  petition  for  the  remov- 
al of  this  cause  to  the  circuit  eourt  of  the 
United  States,  It  appears  that  in  Novem- 
ber, ISOl,  the  Chicago,  Burgllngton,  A  Quln- 
ey  Railroad  Company  of  Illinois  leased,  for 
a  period  of  ninety-nine  years  from  Septem- 
ber 30th,  1901,  to  the  Chicago,  Burlington, 
k  Qulney  Railway  Company  of  Iowa,  its 
line  of  railway,  and  the  rights,  privileges, 
franehises,  rights  of  way,  yards,  stations, 
tracks,  and  all  appliances  thereunto  belong- 
ing, including  in  the  lease  that  part  of  the 
road  in  Illinois  described  in  the  declaration-, 
that  the  lessor  company  also  assigned  to  the 
Inminti  aompany  all  other  real  and  personal 
property  not  above  mentioned,  and  all  the 
righta,  privileges,  immunities,  and  fran- 
chises  of  the   lessor  company,  except   its 


franchise  to  be  a  oorporatloa;  that  aftef 
December  SJst,  ISOl,  as  wall  as  on  the  day 

of  the  alleged  injury  and  death  of  Welhnau, 
the  Iowa  company  operated  and  waa  then 
operating,  controlling,  and  managing  the 
railway  lines  of  the  Illinois  company.  At 
the  time  of  the  Injuries  complained  of,  nei- 
ther the  Illinois  company  nor  any  of  its 
servants  controlled,  used,  or  operat«d  tha 
railroad  engine  or  cars  with  which  the  de>  « 
ceased  came  into  contact  and  was  killed,  ^ 
but  that  the  management,  custody,*coutrol,  ■ 
and  operation  of  the  leased  road  and  prop- 
erty was  with  the  Iowa  corporation  ex- 
clusively; and  that  there  was,  it  la  alleged, 
a  separable  controversy  between  the  Iowa 
company  and  the  plaintiff,  citizen  of  Illi- 
nois, which  entitled  that  corporation  to  have 
the  cause  transferred  for  trial  into  the  Fed> 
eral  court.  It  was  further  alleged  that  as 
the  plaintiff  was  a  citizen  of  Illinois,  the 
two  corporations  were  fraudultntlg  and  im- 
properly joined  as  oodefendanta  for  tft«  pur* 
poae  of  defeating  the  removal  of  tA«  cose  to 
the  Federal  oourl. 

The  state  court  made  an  order  recognis- 
ing the  right  of  the  Iowa  corporation  to 
have  the  cause  removed  to  tha  Federal  court. 
Subsequently,  in  the  circuit  eourt  of  the 
United  States,  the  plaintiff  moved  to  re- 
mand the  case  to  the  state  court;  but  a  few 
days  thereafter  he  was  given  leave  to  with- 
draw that  motion  and  to  amend  his  deelora* 
tion.  He  did  not  renew  the  motion  to  re- 
mand,  but  was  given  leave  to  amend  his 
declaration,  under  which  prirllege  he  mode 
extended  amendments.  But  we  do  not  per* 
ceive  that  those  amendments  affect  the  con- 
elusion  which,  In  our  judgment,  must  be 
reached  In  the  determination  of  the  cause. 
The  case  remained  throughout  as  a  joint  ac- 
tion against  two  companies,  one  of  which 
was  a  corporation  of  the  state  of  which  the 
plaintiff  was  a  citizen.  What  would  have 
been  the  effect  of  any  amendment  made  by 
the  plaintiff,  in  the  cireuit  eourt,  eliminat- 
ing or  dismissing  the  lessor  company,  the 
Illinois  corporation,  altogether  as  a  party 
defendant,  thus  leaving  the  ease  aa  present* 
ing  issues  between  citizens  of  different  states 
only,  we  have  no  occasion  now  to  determine. 
A  trial  was  had  in  tha  circuit  court,  be- 
tween the  plaintiff  and  the  two  corpora- 
tions, without  objection  as  to  the  Jurisdic- 
tion' of  that  court,  and  at  the  conclusion 
of  the  evidence  the  jury,  by  direction  of  the 
court,  returned  a  verdict  for  the  defendants, 
and  a  judgment  was  accordingly  rendered  . 
for  them.    The  case  went  to  the  circuit  court  " 


jurisdiction  in  the  circuit  court  of  the  Unit- 
ed States,  the  Judgment  was  reversed,  with 
directions  to  remand  to  the  state  court. 
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Thkt  mUob  wm  taken  hf  the  olrcnlt  court 
of  appeal!  npon  Ita  own  InapeeUon  of  the 
record,  and  without  any  luggeation  by 
•Ither  party  aa  to  a  want  of  jurisdiction  In 
the  circuit  court.  The  case  li  now  here  upon 
eertlorari. 

Had  the  eircult  court  Juriedlctlon  of  thle 
case!  As  the  plaintiff  withdrew  and  did  not 
renew  hie  motion  to  remand  to  the  stata 
court,  but  went  to  trial  In  the  Federal 
court  without  objection,  was  the  circuit 
eonrt  of  appeale,  or  ia  thii  court,  precluded 
from  eoneiderlng  the  question  of  jurisdie- 
tionT  These  questions  can  have  but  one 
answer.  It  la  firmly  eatahllshed  by  many 
deeiilonB  that  in  every  eaae  pending  in  an 
•ippellate  Federal  eonrt  of  the  United  Statea, 
the  inquiry  mnat  always  be  whether,  under 
the  Constitution  and  laws  of  the  United 
States,  that  eonrt  or  the  eonrt  of  original 
Jurisdiction  oould  take  eognisance  ot  the 
eaae.  The  leading  authority  on  the  snb- 
Jeet  la  Mansflald  C.  &  L.  M.  R.  Co.  t. 
Bwan,  in  O.  8.  STO,  382,  SB  L.  ed.  M2.  403, 
4  Sup.  C\  Rep.  010,  where  the  cases  are 
fully  reviewed.  In  that  case  the  question  ot 
Jnriadiction  was  raised  In  this  court  by  the 
party  at  whose  Inetanes  the  subordinate 
Federal  court  exercised  jurisdiction.  But 
that  fact  waa  held  not  to  be  decisive;  for, 
aald  Mr.  Justice  Matthewa,  epeaking  for 
the  Bourt,  "on  every  writ  of  error  or  appeal, 
the  first  end  fandamental  question  is  that 
of  Jnriadiction,  first,  of  this  eonrt,  and  then 
•t  the  eourt  from  which  the  record  comes, 
nis  question  the  eourt  is  bound  to  aak  and 
answer  for  Itself,  even  when  not  otherwise 
BUggeated,  and  without  respect  to  the  rela- 
tion of  the  parties  to  it."  This  rule  was 
said  to  be  inflexible  and  without  exception, 
and  has  been  uniformly  austained  by  this 
eourt  In  Ayers  v.  Watson,  IIS  U.  S.  694, 
098,  28  L.  ed.  10S3,  1094,  6  Sup.  Ct.  Rep. 
.  041,  Hr.  Justice  Bradley,  speaking  for  the 
«  court,  and  referring  to  the  2d  section  (the 
•  removal  section)  of*the  act  of  18T6  [18 
Stat  at  L.  470,  chap.  137,  U.  S.  Com. 
Stat.  leOl,  p.  609],  said;  "In  the  na- 
ture of  things,  the  2d  section  li  juris- 
dictional, and  the  3d  ia  but  modal  and 
forma).  The  conditions  of  the  Zd  section 
are  indispeneable,  and  must  be  shown  by  the 
record;  the  directiona  of  the  3d,  though 
obligatory,  may,  to  a  certain  extent,  be 
Wftlved.  Diverse  state  citiEcnahip  of  the 
parties,  or  some  other  jurisdictional  faot 
presoribed  by  the  2d  section,  is  absolutely 
essential,  and  cannot  be  Waived,  and  the 
want  of  it  will  l>e  error  at  any  sta^  of  the 
eause,  even  though  assigned  by  the  party 
at  whose  instance  it  waa  committed.  Mans- 
field C.  ft  L.  M.  R:  Co.  v.  Swan,  111  U.  S. 
•79,  ee  L.  ed.  462,  4  Sup.  Ct  Rep.  SIO." 
In  Cameron  t.  Hodges,  127  V.  8.  322,  326, 


82  L.  ed.  132,  134,  8  Sup.  Ct  Rep.  1134,  It 
was  held  to  be  an  express  requirement  of 
the  statute  that  the  circuit  court  shall  re- 
mand a  case  to  the  court  from  which  it  was 
removed  whenever  it  appear*  that  it  Is  not 
one  of  which  the  Federal  court  can  properly 
take  cogniaance.  In  Martin  v.  Baltimore  ft 
0.  R.  Co.  (Oerling  v.  Baltimore  ft  0.  R.  Co.) 
ISl  U.  8.  073,  eSB,  38  L.  ed.  311,  317,  14 
Sup.  Ct  Rep.  633,  after  referring  to  the 
judiciary  act  of  1875,  Mr.  Juatice  Gray, 
speaking  for  the  court,  said :  "Diverae 
state  citizen  ship  of  the  parties,  or  some 
other  jurisdictional  fact  preacribed  by  the 
2d  section,  is  absolutely  essential,  end  can- 
not be  waived,  and  the  want  of  it  will  be 
error  at  any  stage  of  the  cause,  even 
though  assigned  by  the  party  at  whose  in- 
stance it  was  committed."  Tn  Minnesota  v. 
Northern  Securities  Co,  194  U.  S.  48,  62, 
03,  48  L.  ed.  870,  S77,  878,  24  Sup.  Ct  Rep. 
SQS,  in  which  both  parties  insisted  upon 
the  juriadiction  of  the  circuit  court,  the 
aald  court;  "Consent  ot  [the]  parties  can 
never  eonfer  jurisdiction  upon  a  Federal 
eourt  If  the  record  does  not  affirmatively 
abow  juriadiction  in  the  circuit  court,  we 
must,  upon  onr  own  motion,  ao  declare,  and 
make  such  order  as  will  prevent  that  court 
from  exercising  an  authority  not  conferred 
upon  It  by  statute."  In  Thomas  v.  Ohio 
State  University,  195  U.  S.  207,  211,  40  h. 
ed.  160,  164,  26  Sup.  Ct  Bep.  24:  "It  la 
equally  well  eatablished  that  when  jurie- 
diction  depends  upon  diverse  citizenship, 
the  abeence  of  sufficient  averment*  or  of  ^ 
facta  in  the  record  ahowing  such  required  « 
diveraity  of'citizenahip  ia  fatal,  and  can-  > 
not  tw  overlooked  by  the  court,  even  if  the 
parties  fall  to  call  attention  to  the  defect, 
or  consent  that  it  may  be  waived,"  In  Een- 
tuclq'  V.  Powers,  201  U.  B.  1,  35,  60  L.  ed. 
033,  648,  20  Sup.  Ct.  Rep.  337,  S  A.  ft  E. 
Ann.  Cas.  092,  it  was  said  that  this  court 
"must  see  to  it  that  thay  [ths  subordinate 
courts  of  the  United  States]  do  not  uaurp 
authority  given  to  them  by  acta  of  Cod- 
greaa," — citing  Mansfield  C.  ft  L.  M.  R  Co. 
v.  Bwan,  111  U.  S.  37S,  362,  23  L.  ed.  402, 
403,  4  Sup.  Ct  Rep.  SIO.  In  Perez  v. 
Fernandez,  202  U.  S.  80,  100,  50  L.  ed.  942, 
94S,  26  Sup.  Ct.  Rep.  661,  which  came  to 
this  court  from  the  district  court  of  the 
United  State*  for  the  diatrict  of  Porto  Rico, 
this  court,  upon  the  authority  of  the  Swan 
and  other  cases  cited,  held  that  "where  the 
Juriadiction  fails,  the  objection  can  be  raised 
in  thie  court;  it  not  by  the  parties,  then  by 
the  court  Itself."  There  are  many  other 
authorities  to  the  same  elTect,  but  we  cite  a 
few  of  the  additional  cases;  King  Iron 
Bridge  ft  Mfg.  Co.  «.  Otoe  County,  120  U.  8. 
2SS,  3D  L.  ed.  623,  7  Sup.  Ct.  Bep.  SS2| 
Continental  L.  In*.  Co.  v.  Rhoad*,  119  V.  B. 
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237,  30  L.  «d.  880,  7  Sa^  Ct  Sep.  103; 
Pttper  r.  VotAj<»,  IIB  U.  8.  460,  30  L.  ad. 
436,  7  Sup.  Ct.  Rap.  287;  Blodcloek  t. 
Small,  127  U.  S.  96,  103,  105,  32  L.  «d. 
70,  73,  B  Sup.  Ct  Hep.  1096;  Metolf  t. 
Wktertown,  128  U.  8.  580,  S87,  32  L.  «d. 
543,  S  Sap.  Ct.  Rep.  J73;  Crehore  v.  Ohio 
4  H.  R.  Co.  131  U.  S.  240,  242,  33  L.  ed. 
144,  14fi,  0  Sup.  Ct.  Rep.  092;  QraTM  v. 
Corbiu,  132  U.  S.  S71,  S80,  33  L.  ed.  4«2, 
4«B,  10  Sup.  Ct  Rep.  196;  Neel  r.  Penn. 
*7lTani>  Od.  1S7  U.  S.  1S3,  39  L.  ed.  6fi4, 
III  Sup.  Ct  Rep.  fiSB;  Contineiital  Nkt 
Buk  r.  Buford,  101  U.  a  US,  120,  48  L.  ed. 
119,  24  Sup.  Ct  Rep.  H. 

We  DOW  come  to  the  question  of  Jari»> 
diction  upon  Its  meriti.  If,  under  the 
fltatutea  relating  to  the  Juriadictioii  of  the 
Fcdenl  oonrte,  uid  upon  the  facta  ••  die- 
eloted  I17  the  reoord  and  litigated,  the  eir- 
enit  court  Muld  not  have  takeo  cognizance 
of  the  ease,  then,  according  to  the  authori- 
Utu  abore  dted.  It  was  th«  duty  of  the 
einiuit  court  of  appeals,  upon  its  own  mo- 
tion, and  without  regard  to  the  wishes  of 
tba  partiM  or  of  either  of  them,  to  rcTerie 
tha  judgment  of  the  trial  court,  with  di- 
reetions  to  remand  the  ease  to  the  state 

We  ar«  of  opinion  that  the  eireuit  eonrt 
Muld  not  properly  take  eognicanee  of  this 
ease.  The  aotion  was  brought  by  a  eitiien 
^  of  Illinois  against  two  oompaniea, — one  a 
n  aorporation  of  Iowa  and  the  other  a  cor- 
•  poration  ofXllinoia.  It  is  said  that  as,  long 
before  the  injurj  complained  ol,  the  Illi- 
■ois  oorporatioD,  the  legal  owner  of  the 
railroad  In  question,  had  leased  to  the  Iowa 
emnpany  its  road,  with  tta  property,  rights, 
privileges,  yards,  stations,  etc.,  eppertaiu- 
Ing  thereto  (exeepting  only  the  lessor  com- 
pany's franchise  to  be  a  corporation),  and 
waa  In  uowiae,  by  it*  agents  or  servants, 
in  tba  control  of  tha  road  or  of  its  opera- 
tions at  the  time  the  plaintiff  intestate  was 
killed,  the  making  of  that  corporation  a 
party  defendant  in  order  to  defeat  the  re- 
moval of  the  case  to  the  Federal  oonrt  was 
fraudulent  and  improper.  A  complete  ans- 
wer to  this  suggestion  is  that,  by  the  set- 
tled law  of  Illinois  at  the  time  the  Injury 
!■  question  was  received,  the  leiior  com- 
pany of  Illinois,  althongh  it  had  ceased  to 
operate  the  road,  was  liable  with  the  lessee 
eompany  in  such  an  action  as  this.  The 
canee  of  action  arose  in  Illinois,  and  It  was 
entirely  competent  for  that  state,  In  the  ez- 
ardse  of  its  governmental  powers,  to  say 
that  one  of  its  own  corporations,  operating 
a  railroad  within  its  limits,  by  its  authori- 
ty, shall  not,  by  leasing  its  road  and  prop* 
arlry,  be  freed  from  liability  for  damages  for 
which  it  wonid  have  been  legally  liable  un- 
der Its  charter  had  it  not  made  such  lease. 


In  Chicago  &  Q.  T.  B.  Co.  t.  Hart,  200 
III.  414,  66  LJLA.  76,  70  N.  B.  604.  tha 
supreme  court  of  Illinois,  after  referring  to 
Elliott  on  Railroads,  in  which  it  is  admitted 
that  the  weight  of  authority  was  that  tha 
lessor  company,  unless  expressly  exempted 
by  statute,  waa  liable  for  injuries  caused  by 
the  negligence  of  the  lessee  eompany,  ita 
agents  and  servants,  said:  "We  think  this 
court  Is  committed  to  the  view  held  by  the 
current  of  authorities  on  the  question,  and, 
moreover,  that,  In  sound  reason  and  as  tha 
better  public  policy,  the  doctrine  should  ha 
maintained  that  the  lessor  company  ahall 
be  required  to  answer  for  the  conseqnenees 
of  the  negligence  of  the  lessee  company  In 
the  operation  of  the  road,  not  only  to  tha 
public,  but  also  to  servants  of  the  laMta  « 
company  wbo  have  been  Injured  by  aetioD-  j 
ab1e*Degligence  of  the  lessee  eompany.  Tba  * 
charter  of  the  lessor  company  empovrerad  It 
to  construct  this  line  of  railroad  and  ope^ 
ate  trains  thereon.  It  became  Ita  du^  to 
exercise  those  chartered  powers,  otherwlaa 
they  would  become  lost  by  nonuser.  The 
statute  authorized  it  to  discharge  that  du^ 
through  a  lessee,  and  it  adopted  that  maans 
of  performing  the  duty  which  tha  state  bad 
crested  it  to  perform.  The  statute  whieh 
authorlud  it  to  operate  its  road  by  means 
of  a  lessee  did  not  however,  purport  to  r^ 
lieve  it  of  the  obligation  to  serve  the  publla 
by  operating  the  road,  nor  of  any  of  tha 
coDsequenees  or  liabilities  which  would 
attach  to  it  if  it  operated  the  road  itselL 
3  SUrr  &.  C.  Anno.  Stat  1S96,  p.  3247. 
Statutory  permission  to  lease  its  road  does 
not  relieve  a  railroad  eompany  from  tha 
obligations  cast  upon  it  by  its  charter  un> 
less  such  statute  expressly  exempts  the 
lessor  company  therefrom.  Balaley  v.  Bt 
Louis,  A.  £  T.  H.  R.  Co.  US  HI.  68,  69  Am. 
Rep.  784,  8  N.  E.  SS9.  While  the  duty 
which  rests  upon  the  lessor  companies  to 
operate  their  roads  is  an  obligation  whioh 
they  owe  to  the  public,  the  permission  glT- 
en  by  the  legislature,  as  the  representatlva 
of  the  public,  to  perform  that  duty  through 
lessees,  haa  no  effect  to  absolve  such  com- 
panics  from  the  duty  of  seeing  that  the 
lessee  company  provides  and  maintains  saf* 
engines  and  eara,  and  that  the  employees  of 
the  lessee  companies  to  whom  Is  intrusted 
the  operation  of  their  roads  are  competent, 
and  (Jiat  they  perform  the  duties  devolving 
upon  them  with  ordinary  care  and  skill;  for 
upon  the  character  and  condition  of  safe^ 
of  such  engines  and  cars,  and  on  the  compe- 
tency and  care  of  such  employees,  depend 
the  lives  and  property  of  the  general  public. 
As  a  matter  of  public  policy,  such  lessor 
companies  are  to  be  charged  with  the  du^ 
of  seeing  that  the  operation  of  the  road  la 
committed  to  competent  and  carefut  luuidi. 
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The  general  SMCinblj  of  thU  state,  thongh 
wilting  to  permit  railroad  companies  to 
N  operate  their  lines  of  road  hj  lesseea,  re- 
■  frained  fTOm'relieving  tbe  lessor  eompaniea 
from  any  of  their  obligations,  duties,  or  lia- 
UlitiM.  Therefore  it  ia  that  though  a  rail- 
road eompan;  may,  by  tease  or  otherwise, 
intrust  the  execution  of  its  chartered  powers 
and  duties  to  a  lessee  eompany,  this  court 
has  expressed  the  view  [that]  the  lessee 
company,  while  engaged  in  exercising  sucTi 
chartered  privileges  or  chartered  powers  of 
the  railroad  company,  is  to  be  regarded  as 
the  Hrrant  or  agent  of  the  lessor  company." 
In  West  Chicago  Street  R.  Co.  v.  Home, 
187  III.  250,  261,  M  N.  E.  331.  the  staU 
supreme  court  said  that  "the  law  is  well 
settled  that  when  an  injury  results  from 
tlw  negligence  or  unlawful  operation  o(  a 
railway,  whether  by  the  corporation  to 
which  the  franchise  is  granted  or  by  an* 
other  corporation  which  the  proprietary 
company  authoriiea  or  permits  to  use  its 
tracks,  both  the  lessor  and  the  lessee  are 
liable  to  respond  in  damages  to  the  party  in- 
jured,"— citing  Pennsylvania  Co.  v.  Ellett. 
132  IlL  654.  24  N.  E.  65S;  Chicago  &  E. 
R.  Co.  T.  Meech,  103  III.  305,  45  N.  E,  2SD. 
In  the  Ellett  ease,  the  language  of  the  court 
was:  The  law  has  become  settled  in  this 
state,  by  an  unbroken  line  of  decisions,  that 
the  grant  of  a  franchise  giving  the  right  to 
build,  own,  and  operate  a  railway  carries 
with  it  the  duty  to  so  use  the  property 
and  manage  and  control  the  railroad  as  to 
do  no  unnecessary  damage  to  the  person  or 
property  of  others;  and  where  injury  re- 
salts  from  the  negligent  or  unlawful  opera- 
tion of  the  railroad,  whether  by  the  corpora- 
tion to  which  the  franchise  is  granted,  or  by 
another  corporation,  or  by  individuals  whom 
tbe  owner  authorizes  or  permits  to  use  its 
tracks,  the  company  owning  the  railway  and 
franchise  will  be  liable."  Many  cases  Id 
niinois  were  cited  by  the  state  court  in  sup. 
port  of  its  view. 

It  is  thus  made  clear  that  if  the  plaintiff 
had  any  cause  of  action  on  account  of  the 
Injury  in  question,  he  could  bring  a  joint 
^  action  In  an  Illinois  court  against  the  lessor 
N  and  lessee  companies.  Whatever  liability 
•  was  incurred*on  account  of  the  death  of  the 
plaintiff's  Intestate  could,  at  the  plaintilTs 
election,  be  asserted  against  both  companies 
in  one  joint  action,  or,  at  his  election, 
against  either  of  them  in  a  separate  action. 
In  Powers  v.  Chesapeake  t  0.  R.  Co.  lOB 
tr.  a  92,  BB.  97,  42  L.  ed.  67S-676,  18  Sup. 
Ct.  Rep.  264,  which  was  an  action  against 
a  railroad  company  and  several  of  its  serv- 
ants for  negligence  resulting  tn  an  injury 
alleged  to  have  been  caused  by  the  joint 
B^ligence  or  carelessneBs  of  all  the  da- 
Csodants.  the  court,  speaking  by  Mr.  Justice 


Gray,  said:  "^t  is  well  settted  that  an  ae- 
tion  of  tort,  which  might  have  been  brought 
against  many  persons  or  against  any  one 
or  more  of  them,  and  which  is  brought  In  a 
state  court  against  all  jointly,  contains  no 
separate  controversy  which  will  authorice 
its  removal  by  some  of  the  defendants  Into 
the  circuit  court  of  the  United  States,  ev«n 
if  they  flie  separate  answers  and  set  up 
different  defenses  from  the  other  defendant*, 
and  allege  that  they  are  not  jointly  liable 
with  them,  and  that  their  own  controversy 
with  the  plaintiff  is  a  separate  one;  for,  as 
this  court  has  often  said:  'A  defendant  ha* 
no  right  to  say  that  an  action  shall  be 
sereral  which  the  plaintiff  seeks  to  make 
joint  A  separate  defense  may  defeat  a 
joint  recovery,  but  it  cannot  deprive  a  plain- 
tiff of  his  right  to  prosecute  his  suit  to 
final  decision  in  hie  own  way.  The  eans* 
of  action  is  the  subject-matter  of  the  eon> 
troversy,  and  that  is,  for  all  the  purposes 
of  the  suit,  whatever  the  plaintiff  declares  It 
to  be  In  his  pleadinga,'" — citing  Pirie  y. 
Tvedt.  1J6  U.  S.  41,  43,  29  L.  ed.  331,  »32.  S 
Sup.  Ct.  Rep.  1034,  liai;  Sloane  t.  Ander- 
son, 117  U.  S.  275,  2D  L.  ed.  8BB,  6  Sup.  Ct 
Rep.  730;  Little  v.  Oiles,  11B  U.  B.  SOS, 
eOO,  001,  30  L.  ed.  20B-271,  7  Snp.  CL  Rap. 
32;  Louisville  ft  N.  R.  Co.  t.  WangoUn, 
132  U.  S.  5Be,  33  L.  «d.  474,  10  Sap.  Ct. 
Rep.  203;  Torrence  v.  Shedd,  144  U.  S.  SET, 
630,  36  L.  ed.  528,  531.  12  Sup.  Ct  Rap.  726; 
Connell  v.  Smiley,  156  U.  B.  33S,  340,  30  L. 
ed.  443,  444,  16  Sup.  Ct  Rep.  363. 

In  the  case  of  Alabama  O,  B.  R.  Ca  t. 
Thompson,  200  U.  S.  206,  216,  218,  60  L.  «d. 
441,  446,  447,  26  Sup.  a.  Rep,  1S1,  4  A.  ft 
E.  Ann.  Cas.  114T,  after  referring  to  LoalS' 
villB  4  N.  R.  Co.  V.  Ide,  314  U.  S.  62,  20  L. 
ed.  63,  6  Sup.  Ct  Rep.  735,  in  which  CUaf 
Justice  Waite  said  that  a  defendant  had  no 
right  to  say  that  an  action  shall  be  several  ^ 
which  a  plaintiff  elects  to  make  joint,  this  4 
court,* speaking  by  Mr.  Justice  Day,  said;  ■ 
"The  language  is  used  of  an  action  begun 
in  the  state  court;  and  It  is  recognised 
that  the  plaintiff  may  select  his  own  manner 
of  bringing  his  sction,  and  must  stand  or 
fall  by  his  election.  If  he  has  improperly 
/olned  causes  of  action,  he  may  fsil  In  his 
suit;  the  question  may  be  raised  by  answer 
and  the  right  of  the  defendant  adjudicated. 
But  the  question  of  removability  depends 
upon  the  state  of  the  pleadings  and  the 
record  at  the  time  of  the  application  for 
removal.  (Wilson  v.  Oswego  Twp,  161  U.  S. 
56,  06,  38  L.  ed.  70,  75.  H  Sup.  Ct.  Rep. 
26S),  and  it  has  been  too  frequently  do- 
cided  to  be  now  questioned  that  the  plun- 
tiff  may  elect  his  own  method  of  attack,  and 
the  case  which  he  makes  in  his  declaration, 
bill,  or  complaint,  that  being  the  only 
pleading  in  the  case,  is  to  determine  tlw 
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Mparable  ebsracter  of  tbt  controverif  for 
the  purpose  of  deciding  the  right  of  re- 
mOTal,"— citing  the  above  eaaea,  and,  in  ad- 
dition, Louiiville  4  N.  R.  Co.  v.  Ide,  114 
T:  S.  52,  29  L.  ed.  63,  5  Sup.  Ct.  Rep.  73Sj 
tiravea  t.  Gorbin,  132  U.  8.  G7T,  33  L.  ed. 
462,  10  Sup.  Ct.  Rep.  106;  East  Tennesgee, 
V.  &  G.  R.  Co.  V.  Grayion,  119  U.  S.  240, 
30  L.  ed.  3S2,  7  Sup.  Ct.  Rep.  190;  Chesa- 
peake ft  0.  B.  Co.  V.  Dixon,  179  U.  S.  131, 
45  L.  ed.  121,  21  Sup.  Ct  Rep.  07 ;  Southern 
R.  Co.  T.  Caraon,  194  U.  S.  136,  48  I-  ed. 
B07,  24  Sup.  Ct  Rep.  609.  Again,  in  the 
■ame  ease:  "Does  this  become  a  separable 
controversy  within  the  meaning  of  the  act 
of  Congress  beoause  the  plaintiff  baa  mis- 
conceived his  cause  of  action  and  had  no 
right  to  prosecute  the  defendants  jointlyl 
We  think,  in  the  light  of  the  adjudicstions 
above  cited  from  this  court,  It  does  not 
Upon  the  face  of  the  complaint,  the  only 
pleading  filed  in  the  case,  the  action  is  joint. 
It  may  be  that  the  state  court  will  hold  it 
not  to  be  so.  It  may  be,  which  we  are  not 
ealled  upon  to  decide  now,  that  this  court 
would  so  determine  if  the  matter  shall  be 
presented  in  a  case  of  which  it  has  juris- 
diction. But  this  dues  not  change  the  char- 
acter of  the  action  which  the  plaintiff  has 
seen  fit  to  bring,  nor  change  an  alleged  joint 
cause  of  action  into  a  aeparahte  controversy 
for  the  purpose  of  removal.  The  case  can- 
R  not  be  removed  unless  it  is  one  which  pre- 
7  senta  a  separable  controversy  wholly 'be- 
tween citi:ceiia  of  different  states.  In  de- 
termining this  question  the  taw  looks  to 
the  case  made  in  the  pleadings,  and  deter- 
mines whether  tlie  state  court  shall  be  re- 
quired to  Burrendei  its  jurisdiction  to  the 
Federal  court." 

It  results  that,  upon  the  face  of  the  rec- 
ord, the  action  throughout  was  proceeded  in 
as  a  joint  action,  and  that  there  was  no 
■sparable  controversy  in  sucli  an  action,  en- 
titling the  Iowa  corporation,  as  matter  of 
law,  to  remove  the  case  from  the  state 
court  And  it  cannot  be  predicated  of  the 
plajutiff  that  he  fraudulently  and  improp- 
erly made  the  Illinois  corporation  a  co- 
defendant  with  the  Iowa  corporation  wlien 
such  a  charge  is  negatived,  as  matter  of 
law,  by  the  fact  that  the  plaintiff  was,  as 
we  have  seen,  entitled  under  the  laws  of 
Illinois,  where  the  cause  of  action  origi- 
nated and  witJiin  which  the  road  in  ques- 
tion was  located,  to  bring  a  joint  action 
against  the  Illinois  and  Iowa  companies. 
Illinois  C.  R.  Co.  v.  SheeRog,  215  U.  8. 
308,316.64  L.  ed.  208,  211,  .'iO  Sup.  Ct.  Rep. 
101.  He  may  have  preferred  to  hai^  the 
case  tried  in  the  state  court,  just  as  the 
Iowa  corporation  preferred  the  Federal 
court.  But  these  preferences  or  mntive;, 
Dot  fraudulent  or  unnatural,  were  oF  no 
consequence,  lliej  were  immnterial  In  de- 
termining whetlier  the  plaintiff  hnd  a  legal 
right  to  bring  a  joint  action   ajtainst  the 


lessor  and  lesMe  oompaoles,  and  to  carry 
it  on  in  that  form  to  a  conclusion.  The 
silence  of  the  parties,  at  the  trial  or  in  the 
appellate  court,  on  the  question  of  juris- 
diction, could  not,  in  disregard  of  the 
judiciary  act,  confer  authority  on  the  cir- 
cuit court  to  try  the  ease.  The  circuit  eoart 
of  appeals,  therefore,  properly,  of  its  own 
motion,  reversed  the  judgment  of  the  trial 
court,  and  sent  the  case  back  to  the  circuit 
court,  with  instructions  to  remand  it  to  the 
state  court.  Restricting  this  opinion  to  the 
case  made  by  the  record  before  ui,  and  aa 
litigated,  and  without  imagining  cases  in 
which  the  rules  herein  announced  might  be 
difficult  to  apply,  the  judgment  is  afBrmed. 


CITY  OF  NORFOLK,  Virginia.  (No.  103.) 

WILLIAM  H.  WHITE,  PHI.  in  Err., 

CITY  OF  NORFOLK,  Virginia.    (No.  104.) 

CoDBTS  (I  S94*)— BssoB  TO  Stati  Ooinr- 
ScoPK  or  Rkvikw— Noir-rsDEKai.  Quam- 

TIOH— TAiATIOIT. 

1.  A  decision  of  a  state  court  that  the 
general  rule  making  the  landlord  responsi- 
ble for  the  tares  has  no  application  to  the 
ease  of  a  perpetusl  leaseholder  where  the 
tenant  is,  in  effect,  the  virtual  owner-of  the 
property  and  entitled  to  its  use  forever, 
presents  no  Federal  question  which  can  be 
reviewed  by  the  Federal  Supreme  Court  on 

[Bd.  Note.— For  othar  cises,  see  Conrta.  Deo. 
Dig.  I  1M.»] 

CotTRTS  (J  394*)— Ebuob  to  Btati  Cotjbt— 
Scope  or  Review— Imp  a  ibi  no  GotiTBAor 
Obiiqatiofs  —  CowBTBDenoH    or    Con- 

2.  Whether  or  not  municipal  taxation 
under  a  subsequent  statute  is  a  pubHe  tax 
within  the  meaning  of  a  eovensnt  by  tha 
lessee  of  a  municipality  to  pay  the  public 
taxes  which  shall  become  due  on  the  land 
is  a  question  which  the  Federal  Supreme 
Court  will  determine  for  itself  on  writ  of 
error  to  a  state  court  in  a  case  involving  the 
question  of  the  impairment  of  contract  ob- 
ligations by  the  enforcement  of  the  tax. 

[BkJ.  Note.— For  other  casM,  see  Ceurts.  Deo. 

Dig.  I  m.'i 

LaRdlobd  akd   Tenant   (J   148*)— Cov«- 

RANT  TO  Pat  "PnBuo  Taxes"— MoHici- 

PAL  Taxation. 

3.  The  covenant  of  a  perpetual  leaseholder 
with  hie  municipal  lessor  to  pay  the  public 
tasee  which  eh  all  become  due  on  the  land 
embraces  municipal  taxes  whenever  they 
Pan  thereafter  be  lawfully  aaseBsed  on  the 
land  or  the  improvements  which  are  part 
of  the  land,  although  when  the  lease  waa 
made  the  municipality  had  no  power  of  tax- 
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Municipal  CoeroBATiOKa  (I  fle?*)— Taxm 

Contract  EsEUPnoir. 

4.  A  contract  exemption  from  munteipal 
tazBtion  cannot  be  deduced  from  the  cove- 
nant of  a  peipetusl  leaseholder  witb  his 
municipal  lesior  to  pay  all  the  public  taxe* 
which  shall  become  due  on  tbe  land,  al- 
though the  jaunieipality  possessed  do  power 
of  taxation  when  the  lease  was  made. 

[Bd.  Note.— Por  ottin  euM,  Ml  Uontolim] 
OorporBtlaDs,  Dee.  Dig.  f  MT.*] 

[No*.  103  and  104.] 


TWO  WRITS  OF  ERROR  to  the  Supreme 
Court  of  Appeals  of  the  BUte  of  Vir- 
ginia to  review  decrees  which  revers'-.d  de- 
crees of  the  City  Court  of  the  City  of  Nor- 
folk, in  that  state,  enjoining  the  collection 
of  municipal  taxes.       Affirmed. 

See  same  case  below.  No.  103,  108  Va. 
88,  128  Am.  St  Rep.  040,  111  S.  E.  807; 
No.  104,  108  Va.  36,  «!  B.  B.  870. 

Statement  by  Hr.  Justice  LamaF! 
From  tbe  bill  in  103,  to  enjoin  the  col- 
lection of  city  taxes,  it  appears  that  prior 
n  to  1702  the  borough  of  Norfolk,  Vir^nia, 
J  cziited  as  a  municipally  of  limited  power. 
'  It*had  a  mayor  and  council,  but  no  power 
to  tax.  Tbe  town  owned  the  Fort  land,  and 
Appointed  commissloneTs  to  subdivide  the 
tract  and  let  out  the  Iota  at  public  outcry. 
Thereupon  tbe  borough  "demised,  leased, 
and  farm-let  lot  No.  10  to  Richard  Evers 
Lee,  his  executors,  administrators,  and  a^ 
signs,  from  August  2S,  1792,  for  and  during 
the  term  of  ninety-nine  years,  and  after 
that  time  renewable  for  the  further  term  of 
ninety-nine  years,  and  so  on  forerer,"  he 
and  the;  to  pay  yearly  the  rent  of  fS.S  and 
"the  publie  t^es  which  shall  become  due 
on  said  land."  It  was  provided  that  if 
there  should  be  arrears  for  three  years  in 
paying  rent  or  taxes  the  town  should  ad- 
vertise and  lease  out  the  lots  and  Improve- 
ments for  the  remainder  of  the  term  of  nine- 
ty-nine years,  said  Lee  and  his  assigns  to 
malce  good  the  deficiency,  if  any,  between 
the  first  and  last  prices,  together  with  all 
arrears  of  rent  and  taxes,  the  overplus,  if 
any,  to  be  paid  over  to  said  Lee  or  his  as- 
signs. If  the  rent  and  taxes  were  paid  as 
stipulated,  the  borough  and  its  successors 
were  to  renew  the  lease  for  the  further 
term  of  ninety-nine  years,  and  so  on  for- 
ever. The  leases  were  renewed  in  1892  on 
practically  Identical  terms.  Subsequently, 
the  eastern  portion  of  lot  10  was  assigned 
to  John  L.  Roper  and  the  western  portion 
to  the  J.  W,  Perry  Company,  who,  "reiv- 
ing on  the  stipulittions  and  agreements 
therein,  purchased  the  lease,  and,  at  great 
■For  otbsr  cues  lee  •ame  topln  *  t  ndubkb  In  E 


expense  erected  costly  Improvementa  on  tha 
land."  The  bill  charged  that  "it  was  tbe 
intention  of  all  the  parties,  in  both  tha 
original  and  renewal  leases,  that  the  stipu- 
lation aa  to  the  payment  of  public  taxaa 
applied  solely  to  such  taxes  as  might  bt 
imposed  by  Virginia  and  tha  United  States, 
and  neither  the  borough  nor  the  city  of 
Norfolk  had  ever  attempted  to  impose  any 
municipal  tax  upon  the  property.  But 
"though  tbe  city  owns  the  fee,  it  has  for 
the  year  1006  caused  the  lot  to  be  assessed 
in  the  name  of  it,  the  said  cify  of  Nor- 
folk, at  a  valuation  of  921,000,  and  intends  , 
to  collect  the  tax  of  $340  from  the  lessees  ^ 
of  lot  10." •  The  bill  also  charged  that  the* 
buildings,  on  being  attached  to  the  land, 
became  the  property  of  the  city  as  land- 
lord, and  likewise  free  and  clear  from  the 
payment  of  city  taxes,  notwitiiatanding 
which  it  had  assessed  the  improvement  to 
tbe  lessee  at  a  value  of  tfl,500,  and  de- 
manded tbe  tax  thereon. 

Lot  9  was  held  by  White  on  substantially 
identical  terms,  except  that  the  renewal 
lease  made  in  1892  provided  that  the  lea- 
see should  "pay  all  rent  and  all  state  and 
national  taxes."  The  city  contended  that 
this  change  was  without  consideration,  and 
did  not  modify  the  rights  or  liabilities  of 
either  party,  because,  from  the  instrument 
as  a  whole,  it  appeared  that  there  waa  no 
intention  to  change,  but  only  to  renew  and 
continue  in  force  the  original  lease  of  1792. 

In  each  case  it  was  alleged  that  the  aa- 
aessment  and  collection  of  taxes  for  cl^ 
purposes  impaired  the  obligation  of  the 
lease  contract. 

The  trial  judge  granted  perpetual  injuno- 
tions.  Those  rulings  were  reversed  by  the 
court  of  appeals  of  Virginia  (108  Va.  £8, 
128  Am.  St.  Rep.  940,  61  8.  E.  807,  lOS 
Va.  35,  61  S.  E.  870),  and  plaintiffs  brought 
the  ease  here,  asgigning  as  error  that  the 
collection  of  taxes  by  the  city  of  Norfolk, 
in  pursuance  of  authority  conferred  aubw. 
quent  to  the  leases,  impaired  the  obliga- 
tions of  the  contracts. 

Messrs.    Taaewell  Taylor,   W«lt«r  H. 

Taylor,   and   William   Leigh   Williams  for 
plaintiffs  in  error. 

Mr.  Natbaniel  T.  Green  for  defendant 
in  error. 

*• 

*Hr.  Justice  Iiunar,   after  making  tha  ? 
foregoing  statement,   delivered   the   opinion 

of  the  court: 

In  1792,  at  a  time  when  it  had  no  right 
to  tax,  the  municipality  of  Norfolk,  Vir- 
ginia, leased  to  Lee  and  others,  several 
lots  of  land  for  ninety-nine  years,  renew- 
able forever,  the  lessees  and  their  assigns 
to    pay   the   annual    rent   and   "the    publia 


Dill.  1901  la  data.  *  Rai 


:t?6n5gic 


leao. 


J.  W.  PERRY  CO.  T.  NORFOLK. 


407 


taxM  which  Bb&Il  beeoma  due  on  aald  luid.' 
SubMquently  the  city  was  givui  the  power 
of  tsxation,  but  m»d«  no  effort  to  ei 
tbaM  lota  until  ISOa,  The  lesaeei  then 
■ought  to  enjoin  tlielr  collection  on  the 
ground  thut  the  'public  Uuee"  the;  had 
•eeunied  were  thoee  which  might  be  due 
to  the  itete  end  to  the  United  States. 
Th(7  contended  that  for  Norfolk  to  ueeM 
Und  belonging  to  Norfolk,  for  tesea  pay- 
able to  Norfolk,  constituted  en  invalid 
ehorge,  and  was  not  a  lawful  public  tax 
of  the  kind  which  the  leseeee  had  agreed 
to  paj,  end  that  If  neh  a  tax  eould  be 
•eased.  It  was  bj  Tirtae  of  statutes  passed 
since  the  contract  was  made,  and  for  the 
eltj  to  exert  this  new  statutorj'  power 
•gainst  them  would  impair  the  obllgatii 
of  their  eontraet 

In  support  of  their  elaim  that  the  city 
u  lesaor  eould  not  tax  its  own  property, 
■o  as  to  make  it  a  valid  pnblie  tax,  paTable 
by  the  leesee,  they  rely  on  the  general  rule 
that  taxes  are  assessed  to  the  owner, 
at  the  landlord  receivee  the  rent,  he  ought 
to  bear  the  burdms  imposed  upon  tlie 
proper^.  On  the  authority  of  State  ex 
Olenn  v.  Miasisalppi  River  Bridge  Co.  131 
Ho.  321,  3B  B.  W.  602;  Thurston  t.  Mustin, 
S  Cranch,  C.  C.  33B,  Fed.  Cas.  No.  14,013, 
Mid  like  eases,  they  Iniist  that  this  is  a 
S  HaUlity  arising  out  of  the  relation  of  land- 
7  lord  and  tenant.'and  Is  not  limited  to 
ibort-term  leases,  bat  applicable  to  thoae 
for  ninety-Dine  years,  renewable  forever. 

It  le  tme  that  In  the  present  ease  the 
Indenture  uaes  apt  words  to  create  a  lease, 
and  the  TIrgInU  oonrt  held  that  it  was 
tsehnlcally  such.  But  there  are  other  and 
eontrolling  featuree  which  show  that,  even 
It  the  legal  title  la  In  the  city,  the  lessees 
bavs  rights  different  from  those  usual  In  a 
mere  leaoehoM  estate. 

Ou  eondltion  broken,  they  do  not  ipto 
fmeto  lose  all  intereat  in  the  property  and 
its  proeeeds.  The  oontraet  does  not  eon- 
tain  the  ooRunon  stipnUtion  that  the  ten- 
ant shall  be  oompenaated  for  his  permanent 
bnpioTHnents.  On  the  tenant's  default  the 
elty  emnnot  at  once  enter  into  posseHslon, 
bat  "the  let  and  improvaments  shall  be 
leased  out  at  public  outcry  for  the  remain- 
der of  the  term,"  and  after  deducting  un- 
paid rent  and  taxes,  the  overplus,  if  any, 
shall  be  paid  to  the  lessees.  This  overplus 
would  represent,  in  part,  the  value  of  per- 
manent improvements  and  also  of  the  nn- 
ezplred  term.  Selling  the  city's  property 
to  -tay  rent  due  the  city  Is  not  at  all  eon- 
sistent  with  the  Idea  of  a  mere  lease.  It 
Indicated  rather  that  the  tenant  had  a  sub- 
stantial interest  in  the  property  which  was 
security  for  tiie  payment  of  whatever  he 
•wed  the  oity.    The  contract  creates  an  es- 


tate somffwhat  like  the  perpetual  lease  of 
the  dvll  law,  where  the  tenant  waa  for 
many  purposes  treated  as  owner,  and  ll» 
ble  for  taxes.  10  Merlin  Rep.  p.  882; 
Cooper,  Inst  277,  278i  Sohmn,  InsL  3d  ed. 
346.  It  was  also  similar  in  ita  nature  to 
ground  rent,  where  on  annual  rental  and 
public  taxes  are  perpetually  charged  on  the 
land,  instead  of  a  gross  sum  being  paid  or 
secured.  There  the  grantor  is  treated  oa 
having  a  fee  in  the  rent  reserved,  and  the 
grantee  a  fee  In  the  land,  subject,  among 
other  things,  to  the  payment  of  public 
taxes.  Duane,  Land,  k  T.  96;  Codwalader, 
Qround  Rents,  101 1  Robinson  v.  Allegheny 
County,  7  Pa.   161,  ^ 

The  eourt  of  appeals  held  tiiat  in  Tir-  {^ 
glnia  the  general'mle  that  the  landlord* 
ia  responsible  for  the  taxes  has  "no  appli- 
cation to  the  eaae  of  a  perpetual  lease- 
holder, where  the  tenant  ia  in  effect  the 
virtual  owner  of  the  property,  and  entitled 
to  its  use  forever.  .  .  .  For  the  purposes 
of  taxation,  the  mere  legal  title  remaining 
in  the  landlord  will  be  disregarded."  [108 
Va.  30.]  It  adopted  that  part  of  the  lan- 
guage in  Wells  v.  Savannah,  87  Oa.  tVI, 
13  a  E.  442,  afDrmed  la  181  U.  S.  631, 
46  L.  ed.  088,  21  Sup.  Ct.  Rep.  607,  where, 
in  speaking  of  the  liability  of  one  who 
had  a  perpetual  tease  and  a  right  to  con- 
vert it  at  will  into  a  fee.  Judge  Bleckley 
said:  "The  value  of  property  consists  In 
its  ose,  and  he  who  owns  the  use  forever, 
though  It  be  on  condition  subsequent,  ie  the 
true  owner  of  the  property  for  the  time 
being."  Crowe  v.  Wilson,  66  Md.  479,  B7 
Am.  Rep.  343,  6  Atl.  427;  Br^nard  ▼. 
Colchester,  81  Conn.  407, 

Ordinarily  It  would  be  a  uaeleas  thing 
for  a  city  to  tax  its  own  property.  But 
this  con  be  done  under  Virginia  practiee, 
and  is  not  a  vain  thing  if  thereby  property 
of  the  city,  snbjeet  to  taxation,  is  listed 
in  its  name  *m  holder  of  the  legal  title,  so 
as  to  fix  the  amount  of  the  tax  on  the 
property  which  the  tenant  may  have  agreed 
to  pay.  Cooley,  Taxn.  3d  ed.  263.  This 
ruling  of  the  Virginia  eourt  presents  no 
Federal  question,  but  does  eaUblish  that 
the  tax  waa  not  illegal,  as  claimed,  but  was 
boaad  on  an  assessment  valid  under  the 
laws  of  the  state. 

Whether  It  ia  a  "public  tax"  contempla- 
ted by  the  contract,  or  whether  forcing  the 
leasees  to  pay  it  Impairs  that  contract, 
is  a  matter  we  must  oonsider;  for  a  valid 
contract  of  exemption  from  taxation  may 
be  Impaired  by  wrongful  construction  aa 
well  as  by  an  unconstitutional  statute  at- 
tempting a  direct  repeal.  This  court,  there- 
fore, "has  power,  in  order  to  determine 
whether  any  contraet  has  been  Impaired,  to 
decide  for  Itself  what  the  true  eonatruo- 
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tion  of  the  contract  is.*  Himtington  ▼. 
Attrill,  140  U.  S.  eST,  3«  L.  «(L  1123,  13 
Snp.  Ct.  B«F.  224;  Bryui  t.  Bovd  of  Edn- 
Mtioa,  ISl  U.  S.  039,  38  L.  «d.  297,  14 
Bnp.  Ct.  Rep.  400;  Mobile  A  0.  R.  Col  v. 
TenneHee,  1SS  U.  S.  40S,  38  L.  ed.  T90,  14 
Sup.  Ct  Bap.  BOS ;  Jefferwn  Bruiali  Bmnk 

■  T.  Skelly,  1  Black,  440,  17  L.  ed.  178. 

7  'It  ia  admitted  that  the  leweei  lu*e  er- 
preul^  agreed  to  pay  taxee  dne  Virginia 
«T  the  Federal  govenunetit,  regmrdleaa  of 
the  eharaetar  of  the  eetate  created.  And, 
while  It  if  trae  that  when  the  leeee  was 
made  the  borough  had  no  anthorit;  to  tax, 
both  partiia  were  eliarged  with  notice  that 
■ucb  power  might,  uid  probably  would,  be 
eouferred  when  inereaie  of  population  made 
It  nteuMMTj.  Eren  if  ib*  boiongh  Mold 
hafe  made  a  valid  eontract  of  axemption 
In  1792.  tlun  U  BotUng  to  ihow  thai  it 


did  BO.  On  the  eontraij,  the  provi^on  that 
the  lesaea  waa  to  '^ay  public  tazea"  waa 
anJBcientlj  oomprahenslTe  to  embrace  mo- 
nicipal  taxae  whenever  thaj  could  there- 
after be  lawfully  aaaeaud  <mi  land  or  tlte 
improTonenti  which  were  a  part  of  the 
land.  Where  one  reliea  upon  an  exemption 
from  taxation,  both  the  power  to  exempt 
and  the  contract  at  exemptiou  muat  be 
elear.  Any  doubt  or  ambigu!^  must  be 
reeolTed  in  favor  of  the  publie.  St.  Lonia 
V.  United  R.  Co.  210  U.  S.  273,  SS  I.,  ed. 
10S7,  28  Snp.  CL  Bep.  030.  Here  there  la 
not  only  no  language  of  axemption,  but  ■ 
positive  agreement  on  the  part  of  the  lae- 
•eee  to  pay  publie  taxes  on  tbe  land.  In 
compelling  them  to  do  ao,  the  oontraet  la 
enforced  instead  of  impaired.  The  Judg- 
ment of  the  Court  of  Appeals  of  Tii^olA 
ii  tharafora  affirmed. 


.V  Google 


FOLLOWING  AKE  MEMOBAHDA 


CASES  DISPOSED  OF  AT  OCTOBEE  TEEM,   1910, 


Oeobox  OoDrasT  Moon  et  »L,  etc,  Feti- 
tlonen,  t.  Seoubttt  Trust  A  Lnx  Iir- 

BDKAKCI  COUPAITT.      [No.  477.] 

Petition  for  a  Writ  of  Gtrtiorul  to  the 
Uiiit«d  State!  Circuit  Court  of  Appeals  for 
til*  Eighth  Circuit. 

MesarB.  James  A.  Troutman,  Bobert  StoMi 
and  D.  E.  Hit«  for  petitionera. 

Heaira.  Joseph  D.  Wright  and  John  Q. 
Ckpen  for  reapondent. 

December  19,  1910.     Denied. 

Pabbt    Bbewiko   CoupAifT,   Petitioner,   t, 

Cbablkb  Thoblbt.    [No.  SOS.I 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statee  Circuit  Court  of  Appeal*  for 
the  6eeond  Circuit. 

Meaira.  A.  8.  Gilbert  and  J.  M.  MaTOr 
lor  petitioner. 

Ur.  Harold  Nathan  for  reapondent. 

Deeember  19,  1910.    Denied. 

Hdkk&y  Cobbinotoit  et  a1..  Petitioner*,  T. 

WBsnnanoOBB    Ant    Bbakk    Cohpaiit. 

[No.  816.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Orcuit. 

Mr.  William  O.  Choate  for  petitioners. 

Maaars.  Thomas  B.  Kerr,  J.  Snowden  Bell, 
and  S.  A.  Wrieht  for  respondenL 

December  19,  1910.    Denied. 

Statb  or  MiKiiBBOTA  KX  bkl.  Jauceb  M, 
Labsen,  Plaintiff  in   Error,  v.  Hugh  B. 
SooTT,  as  Auditor  of  the  County  of  Hen- 
nepin.    [No.  S9(l.1 
In  Error  to  the  Supreme  Court  of  tiie 

State   of  MlnnesoU. 
Ur.  Carl  Strorer  for  plaintiff  in  error. 
Ur.  Hilton  D.  Purdj  for  defendant  in  or- 

rar. 

Ptr  Omiam!    Dl»- 


Lizzn   M.   Thozell,   Petitioner,   T,   Dbl4> 

WABE,    LAOKAWAiniA    ft    WUTKBR    RAI& 

boad  Coutaitt.     [No,  823,] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  8tat«s  Clreait  Conrt  of  Appeal*  for 
the  Third  Circuit. 

Mr.  George  Denuning  for  petitioner. 

Mr.  James  F.  Campbell  for  respondent. 

January  3,  1911.    Dented. 


C.  H.  RxxiOBD,  Fetitimier,  i 

BAtKl-COLLKIIDn  COHPAHT.     [No.  828.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Fourth  Circuit. 
Mr.  Julius  C.  Martin  for  petitioner. 
Mr.  James  H.  Merrimon  for  respondent. 
January  8>  ^m.    Granted. 

Bavuxl  Lo^,  Plaintiff  in  Error,  t.  HBtnr 

jEHKiitaB,  Chief  of  Polioe  of  the  Ci^  at 

Atlanta.     [No.  497.] 

In  Error  to  the  Supreme  Court  <i  the 
State  of  Georgia. 

Mr.  Thoma*  B.  Felder  for  plaintiff  In  er- 

Mr.  William  A.  WImUsh  for  defendant  in 
error. 

January  3,  1911.  Per  Curiam!  Jnd^ 
ment  affirmed  on  the  authority  of  Waters- 
Pierce  Oil  Co.  r.  Texas,  212  U.  S.  112,  IIS, 
63  L,  ed.  430,  484,  29  Sup.  Gt  Bep.  227; 
Goodrich  T.  Ferris,  214  U.  8.  70,  58  L.  ed. 
017,  29  Sup.  Ct  Sep.  seOi  Griffith  t.  Con- 
necticut, 218  U.  8.  S63,  S4  L.  ed.  IISI,  SI 
Snp.  Ct  Rep.  132. 

A.  7.  MiLiiAir,  Petitioner,  v.  ExoHAirm 
Baitk  or  Makninotow  et  al.  [No.  820.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  areult  Conrt  of  Appeal*  for 

the  Fourth  CIrenit. 
Mr.  John  W.  Dari*  for  petitioner. 
Mr.  E.  M.  Showalter  for  reapondanta. 
January  B,  1911,    Denied. 
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CnT  ta  Naw  Obleaub  «t  kl.,  Petitiomn,  t. 

Wakefield     Sbext     PnJKo     Coupast. 

[No.  833.] 

Petition  for  k  Writ  of  Certiorari  to  tho 
United  Stutea  Cirmit  Court  of  Appult  for 
tiM  Fifth  Clrenit. 

H«nn.  Eign  H.  Funr  ud  Om«r  Vil- 
lero  for  petitfonert. 

No  ftppevanoe  for  reipondant. 

Jutuur  9,  1911.  Dmied. 


OoTESTiMBirr  <«  Hu  Majkstt,  thk  Kina 
OF  Itatt,  tbrovgh  A.  Skybandl  Muaiglia, 
ita  Conml  Oeneral  at  New  York,  Appel- 
Unt,  T.  OnoLAUO  Asako,  aliu  Tineeuzo 
FndsTK.  [No.  78.] 
Appeal   from   tlie   Clrenlt  Conrt  of  the 

United  SUtM  for  the  Bovtbem  Dietriet  of 

New  York. 
Meaan.    Walter   V.   R.   Berry,    Gino   C. 

SpenoEa,  Benjamin  B.  Minor,  and  Hugh  B. 

Bowland  for  appellant. 
Hr.  John  J.  Hamilton  for  re^wndent. 
Jannary  1],  1911.    Diamiaaed  with  eoata 

on  motion  of  eouniel  tor  the  appellant. 


Dcwirr  C.  HnxsaAs,  Petitioner,  t.  Urited 

BTATta.    tNo.  82*.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cironit  Court  of  Appeals  for 
the  Third  CfrenlL 

Hr.  Wilton  J.  Lambert  for  petitioner. 

The  Attomty  General  and  AiBiatant  At- 
torney' General  Fowler  for  reapondent. 

Jannai7  10,  1911.    Denied. 


Funk  Htnn  et  a1.,  Petitionert,  t.  Unm 

Btateb.     {Ho.  83S.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Clrenit  Conrt  of  Appeals  for 
the  Eighth  Cirenlt. 

Messrs.  Frank  Hagerman,  Wash.  Adanu, 
and  J.  B.  Boteford  for  petitioners. 

The  Attorney  General,  the  Bolioitor  Gen- 
eral, and  Aisistant  Attomej  General  Harr 
tor  reapondent. 

Jannai7  IS,  1811.    Denied. 


La    CouPAamK    QlitflBALa    l^i(SATi.Aif- 

TIQOB,  OwKEB,  etc..  Petitioner,  *.  Balti- 

Hou  &  Obio  Raiuoaj)  Coutakt.     {No. 

84S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Qrcnit  Court  of  Appeals  for 
the  Second  drenlt. 

Meisri.  Joseph  P.  Nolan  and  John  M. 
Nolan  for  petitioner. 

Hr.  Frederick  H,  Brown  for  respondent. 

Jannary  16,  1811.    Denied. 


WuxiAH  H.  Gbat,  Petitioner,  t.  Allkh  W. 

Field  et  at.    [Ho.  848.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Hr.  Horace  O.  Stone  for  petitioner. 

Hesars.  S.  S.  Oregoiy,  Jacob  Newman,  8, 
O.  Lerineon,  B.  V.  Becker,  and  C.  H.  Po^ 
penhutcn  for  reapondents. 

January  16,  1911.    Denied. 

Edwaxd  J.  ScHUBMEin  et  al.,  as  Bzecuton, 

etc.  Petitioners,  T.  Connbcticdt  Hdtdal 

Ldk  Inbusance  Coupant.    [Ho.  SQO.] 

Petition  for  a  Writ  of  Certiorari  to  th* 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Harris  Richardson  for  petitioners. 
Measr*.  James  E.  Marlcham,  John  B.  San- 
born, and  George  W.  Markfaam  tor  respond- 


Q.   Wash   Hubtkb,   Plaintiff   in   Error,  », 
State  ov  South  Cabolika.    [No.  182.] 
In  Error  to  the  Supreme  Conrt  of  tia 
State  of  South  Carolina. 

Heasra.  John  G.  Capera,  Joseph  D. 
Wright,  Coleman  L.  Blease,  William  B. 
Andrews,  John  M.  Thurston,  and  Bobert  B. 
Brown  for  plaintiff  in  error. 

Mr.  J.  Fraser  Lyon  for  defendant  in  error. 
January  Ifl,  IBll.  Per  Ovriam:  Writ 
of  error  dismissed  for  the  want  of  juris- 
diction. Farrell  t.  O'Brien  (O'Callaghan  v, 
O'Brien)  IBB  U.  S.  100,  SO  L.  ed.  107,  2S 
Sup.  Ct  Rep.  727;  WaUrs-Pierce  Oil  Co.  t. 
Teias,  212  U.  S.  112,  S3  L.  ed.  430,  28  Sup, 
Ct  Rep.  220;  King  ».  West  VirginU,  218 
U.  S.  02,  54  L.  ed.  S90,  30  Snp.  Ct  Rep. 
ZSS;  Griffith  T.  Counectieut  218  U.  B.  508, 
S4  L.  ed.  1191,  31  Sup.  Ct  Rep,  18Z. 


Hems  or  LoFE  et  aL,  Appellants,  T.  Rmm 
Heuuhob.     [No.  863,] 
Appeal  from  tlie  Supreme  Court  of  Porto 

Hr.  Frederick  S.  Tyler  for  appellees. 

Januai7  18,  1911.  Docketed  and  dts- 
missed  with  costs  on  motion  of  Hr.  I^ed- 
erick  B.  Tyler  for  the  appellees. 


Haeia  oil  Ercaiinaci6i(  Pbado,  Widow  of 

Suro,  Appellant,  v.  Succbssion  or  Aromo 

DEL  Rio,  eto     [No.  864.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.   Frederick  S.   Tyler  for   appellee. 

January  IS,  I01I.  Docketed  and  dis- 
missed with  coit  on  motion  of  Mr.  Fred- 
erick  B.   Tyler    for  appellee. 
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MBUOBANDDM  CASSa 


CoupioaupB  CourAMX,  P«titioDu,  t.  Bub- 

BOUOBB  Aooaa  MAOHiin  Comfant, 
[No*.  843  ud  844.] 

PetitioDi  lor  Writi  ot  Certionri  to  the 
United  BUtM  Circuit  Court  ot  Appeals  for 
the  Seveatl)  Ciranit. 

Ut.  John  W.  Munday  for  petitioner. 

McMn.  Sohert  E.  pKrkinMn  end  Ed- 
ward Rectar  for  reepondent 

JuntBrj  e^  1011.    Duii«d. 

Chootav,  Okuboka,  t  Qutf  Railbou* 

CourAKT,    PUintiff   In    Error,    T.    Mbb. 

Mtra  BmaBSs  uid  W.  N.  BuBons.    [No. 

78.) 

In  Error  to  the  Supreme  Oourt  of  the 
8t»t«  of  Oklalionu. 

llr.  Bmeet  B.  Blkke  for  plaintiff  In  error. 

Hr.  A.  C.  Cruce  for  defendojita  in  error. 

Ju)naT7  Sa,  1911.  Diuniued  with  coat*, 
per  Btipulatton. 


L    ft   KXADUffl   BaILWAT   COU' 

rutr,    PI*lnWff    In    Error,    t.    XIktikb 

STAras.    [No.  03.] 

In  Error  to  the  Dictriet  Court  of  the 
Vnited  State*  tor  the  Eutem  Diitriet  of 
PenDfl;lTuiik. 

Ucaire.  J.  D.  Cunptwll  uid  Jame*  F. 
Campbell  for  pWntlff  in  error. 

The  Attorney  General  for  defeodaiit  in 
error. 

Januar;  £7,  1*11.  Diamined  on  motion 
of  eoDDBel  for  the  plaintiff  in  error. 

VAPoLaov  B.  Smith  et  a1..  Petitioner!,  t. 

Nblub  Uak  Hoon.     [No.  839.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatea  Circuit  Court  of  Appeal!  for 
the  Ninth  Cirenit 

Meean.  R.  Lee  Word,  William  Wallaoi, 
■Bd  A.  B.  Browne  for  petitioner!. 

Menre.  William  Soallou,  T.  J.  WaUh,  and 
Comeliui  B.  Nolan  for  respondent. 

January  30,  1911.    Denied. 

StAn  OT  New  Jkbbet,  Petitioner,  ».  Ab- 
THUB  LOVKU,  Tnutee,  ete.    [No.  S47.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statee  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Mr.  Ednrand  WiUon  for  petitioner. 
Ur.  Howard  H.  Williams  for  respondent. 
January  30,  ISll.    Denied. 

U.  B.  Shblton,  as  Trustee,  etc.,  Petitioner, 
T.  CnABLM  H.  Pmob.    [No.  862.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Clreuit  Court  of  Appeals  for 
-the  Fifth  arcuit. 

Mr.  Lawrence  Cooper  for  petiUoaer. 
Mr.  Richard  W.  Walker  for  respondent 
Hr.  J.  T.  Kirk  for  erediton. 
January  SO,  1911.    Denied. 


Appeal  from  the  Supreme  Court  of  Porto 
Lico. 

Ur.  Frederic  D.  MoEenney  for  appellee*. 

Pebrutry  20,  IDll.  Docketed  and  dis- 
mtseed  with  eoeta,  on  motion  of  Mr.  Frede- 
rie  D.  UcEenney  for  the  sppelleea. 


Tkxas  ft  PAomo  Eailwat  Compawt,  Plidn- 

Uft  in  Error,  T.  Mbb.  Uabt  A.  Sdcvbnsoh 

et  aL    [No.  178.] 

In  Error  to  the  United  States  Cireidt 
Court  of  Appeals  for  the  Fifth  Circuit. 

Ueetra.  John  P.  Dillon,  Suah  Taggart, 
and  W.  L.  Hail  for  plaintiff  in  error. 

Messra  Cohn  Johnson  and  Jamee  M.  Ed- 
wards for  defendants  in  error. 

February  20,  1911.    Dismissed  per  Btlp» 


BoMtrKD   B.    Nash   et   a1.,   PetiUonere,   ▼. 

Umitbd  Statbs.     [No.  842.] 

Petition  for  a  Writ  of  Certioiarl  to  the 
United  Btatea  CIniult  Conrt  of  Appeals  for 
the  Fifth  Circuit. 

Meears.  John  C.  Spooner  and  Samuel  B. 
Adams  for  petitioners. 

The  Attorney  General,  the  Bolieitor  Gen- 
eral, Aulitant  to  the  Attorney  General 
Keuyon,  and  Mr.  E.  P.  Orosvenor  lor  f» 
spondent. 

February  20,  1011.    Granted. 


DowAoiAo  MAinTVAonmira  CoifPAirr,  Pe. 
titioner,  T.  MntmsoTA  Molikk  Plow 
COMFAITT  et  al.  [No.  87B] ;  Dowaoiao 
MAiniFACTUBna  CouPAnr,  Petitioner,  T. 
Ebrbst  F.  Sutth  et  aL  [No.  870.] 
Petition   for   Writs   of   CertiorAri   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  arcuit 

Mr.  Fred  I*  Chappell  for  petitioner, 
Mr.  Thomas  A.  Banning  for  r 
February  20,  IBll.    Granted. 


Sahitabt  Sra^ET  Fi.usHma  MACimfB  Coif- 

FAirr,   Petitioner,   v.   St.   Lotns   Stbbt 

FLrBHiHD  Maohihb  Compaht  et  al.    [No. 

8B6.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  CTrcuit 

Ur.  Jojnea  L.  Hopkins  for  petitioner. 

No  appearances  for  respondents. 

February  20,  191L    Denied. 
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WHirraT   EuvATOB   ft    WASCKonn   Cov- 

ruiT,  Petitioner,  t.  Bellk  H.  WHinncz. 

[No.  867.1 

Patition  for  a  Writ  of  CertiOTari  to  the 
United  Stktea  Circuit  Court  of  AppMll  for 
tbe  SecoDd  CireuiL 

Hr.  Joieph  McLean  for  petitioner. 

Ur,  Williun  Q.  Traoy  for  reipondent 

Februftrj'  20,  191 L     Denied. 

SoHifEBTZ  Wise  Gubb  Co.  et  *!.,  Petition- 

an,  T.  BiaBi.Aim  Qi.abb  Cohpast.    [No. 

670.) 

Petition  for  a.  Writ  of  Certiorari  to  the 
United  BUtei  Clroult  Conrt  of  Appeal*  for 
th«  Third  Circnit 

Meun.  Jolm  W,  Origgi,  Arthnr  J.  Bald- 
win, Thomas  B.  Kerr,  and  Dmiy  W.  Cooper 
for  petftlonera, 

Meura.  Cbarlei  Neare  and  Williun  O. 
IfoKnight  for  respondent. 

Tebmary  £0,  1911.     Denied. 

Fbjlkk  L.  Neux,  aa  Truatee,  Petitioner,  t. 

Mabtlahd  Dsnaina  t  CoimaCTiMfl  Com- 

FAHT  et  al,    {No.  873.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal!  for 
ilie  Beoond  Cirenil 

Ur.    William   6.   Uontgomerj'   for   peti- 

Ur.  Frederick  U.  Brown  for  reapondenta. 
Februarr  SO,  1011.    Denied. 

X.  O.  CoTwnr  et  al.,  Petitlonera,  r.  Chabus 

R.  Fuirr.      [No.  874.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppeaU  for 
the  Fourth  CireuiL 

Ueaara.  D.  T.  Watson,  John  M.  Freeman, 
and  R.  W.  Sutton  for  petitioners. 

Messrs.  J.  Frank  Sander  and  Jamw  H. 
Uerrimon   for  respondent. 

February  20,  1911.    Denied. 

EvTiBi    TnfBXB    CoupAHT,    Petitioner,    v. 

WOODBINS  TniBEB   OoUFAHT.       [No.   877,] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatei  Circuit  Court  of  Appeal!  for 
the  Beeond  Circnit 

Ur.  Philip  Walker  for  petltionv. 

No  appearance  for  reapondent, 

Fabrnarjr  20,  1911.    Dmlad. 


C1.UEH0C  H.  Venncb  et  aL,  Plaintiffs  in 

Error,  t.  Dcnvcb  UmoH  Watbb  CoutjlVT 

et  al.    [No.  Sie.] 

In  Error  to  the  Supreme  Court  of  tbe 
State  of  Colorado. 

Messrs.  Elijah  N.  Zoline  and  Caldwell 
Teaman  for  plaintiffs  in  error. 

Meurs.  Joel  F.  Vaile,  Gerald  Hughes,  Ar- 
thur H.  Van  Brunt,  and  Frederick  B.  Van 
Vorat  for  defendants  in  error. 

February  BO,  1911.  Per  Curiam:  Writ 
of  error  dismisaed  for  want  of  jnrisdictiotk 
Farrell  t.  O'Brien  (CCallaghan  v.  O'Brien) 
ISO  U.  8.  100,  SO  L.  ed.  107,  26  Sup.  Ot 
Rep.  727 :  Waters-Pieix»  Oil  Co.  t.  Tasaa, 
212  U.  S.  112,  68  L.  ed.  431,  29  Sup.  Ct 
Rep.  227;  King  t.  West  Virginia,  218  U. 
8.  S2,  64  L.  ed.  390,  80  Sup.  Ct  Rep.  22S[ 
Griffith  T.  Connecticut,  218  U.  8.  S6S,  M 
L.  ed.  1161,  31  Sup.  Ct.  Bep.  132. 


Buck's  Stovx  ft  Rasox  Coupakt,  Appet 
lant,  T.  AuEBicAn  Fkdebatton  op  I>abob 
et  al.  [No.  190) ;  AifXBiOAif  FiDEUTioit 
or  Labok  et  al.,  Appellante,  T.  BaoK*! 
Stqvi  ft  Rabqi  CouFAtri  [No.  304], 
Appeals  from  the  Court  of  Appeals  of  the 
District  of  Columbls. 

Messrs.  Daniel  Davenport  and  J.  J.  D«t> 
lington  for  Buck's  Stove  ft  Range  Company. 
Messrs.  Alton  B.  Parker,  Jackson  H.  Ral- 
ston, F.  L.  Siddons,  and  W.  E.  RlebardsoB 
for  American  Federation  of  Latrar  et  al. 

February  20,  IBll.  Per  Cttriam:  Whan 
these  cases  were  reached  for  hearing,  and 
after  tbe  argument  had  materially  pro. 
greased,  it  developed  from  statements  made 
bf  counsel  for  both  parties  that  tbe  eases 
had  become  purely  moot  because  of  tbe  set- 
tlement between  the  parties  of  every  ma- 
terial controversy  which  tbe  record  pre- 
sented. On  the  disclosure  of  this  situatiMt, 
further  argument  was  dispensed  with;  and 
for  the  reason  which  led  to  that  action, 
that  is,  as  we  have  said,  that  the  oontrorsr- 
sies  between  the  parties  bad  become  in  all 
respects  moot,  the  appeals  must  ha  dis- 
missed. Richardson  v.McChesney,  218  U.  8. 
487,  492,  S4  L.  ed.  1121,  1122,  SI  Sup.  Ct 
Eep.  43,  and  cases  cited.  Appeals  il'^'wr* 
without  eosta  to  aithar  party. 
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1610.  SAC  AND  FOX  lOTJlANS 

(m  U.  B.  ISL) 
SAC  AND  FOX  INDIANS  OF  THE  MIS- 
SISSIPPI IN  IOWA,  Appta., 

SAC  AKD  FOX  INDIANS  OF  THB  MIS- 
SISSIPPI m  OKLAHOMA  and  Ui«  Unit- 
ed SUtea. 

IltDUNB  (I  3*)  —  AnitUITIEa  —  IttDIVIDUAL 

1.  Indiuii  abaent  from  their  reaervatlon 
without  permisBJon  from  the  Unit«d  Stat«B 
had  no  individual  rights  to  the  annuitiea 
promised  to  their  tril^  by  treaty,  and  paid 
at  the  tribal  agency  confomt^ly  to  the  act 
of  August  30,  1852  (10  Stat  at  I*  41, 
chap.  103,  D.  S,  Rbt.  Stat.  |  2086).  1  3. 
which  forbade  payment  to  be  made  to  any 
attorney  or  agent,  and  required  it  to  be 
made  directly  to  the  Indiaoa  tbemselves 
or  to  the  tribe  per  capita,  "unless  the  imper- 
fttive  interest  of  the  Indian  or  Indians  or 
some   treaty   stipulation   shall   require   the 

Sayment  to  be  made  otherwise,   nnder  the 
i  recti  on  of   the  President." 
[Eld.  Note.— For  other  cusi.  •••  iDdlaos,'  Cent, 
Dfi.  I  7  1    D*c.  Dig.  I  S.*] 

IlTDUNS  (I  3*)  — ARHDITIES  — IlTDIVIDUAL 
RlQHTa. 

2.  Individual  rights  were  not  created  I7 
the  provision  of  the  Indian  appropriation 

'     1  March  2,  1967   (14  Stat,  at  L.  492, 


,  SAC  AND  FOX  INDIANS. 
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6,  the  band  of  Saca  and  Foiea 
Tama  county,  Iowa,  shall  be  paid  pro  rata 
according  to  their  numbers,  of  the  annuities, 
•o  long  aa  ttiey  are  peaceful  and  have  the 
assent  of  the  government  of  Iowa  to  reside 
in  that  state. 

[Ed.  Note.— For  ottaor  csms,  ■•■  laaiaai,  CenC 
Dfr  I  T.    Dec  Dig.  |  I.*] 

Indiaks  (I  3*)  — ARnciTiKB  — PATUBNT- 
RATiriCATKiii. 

3.  The  payments  theretofore  made  to  the 
band  of  Baca  and  Foxes  who  bad  left  their 
reservation  in  KaJisas  and  returned  to  tlicir 
former  home  in  Iowa,  as  their  proportion  of 
the  annuities  promised  to  their  tribes,  were 
ratified  as  to  the  amount  by  the  act  of  May 
17,  1882  (ZZ  SUt.  at  L.  78,  chap.  103), 
providing  that  thereafter  they  should  have 
apportioned  to  them  from  appropriations  for 
fuffllling  treaty  stipulations  no  greater  sum 
thereof  than  that  theretofore  set  apart  for 

[Bd.  Note.— For  athtr  eases,  see  Indtani.  Cent. 
Dig.  i  7 ;    Dec.  Dlr  i  I-*] 

Irdiamb    (i    3*)— ANKniTiis— Individual 

RlOBTS. 

4.  The  band  of  Sacs  and  Poxe*  who  had 
left  their  reservation  in  Kansas  and  re- 
turned to  their  farmer  home  in  Iowa  pos- 
sessed no  individual  rights  in  the  annuities 
apportioned  to  them  from  treaty  appro- 
priations, under  the  act  of  July  4,  1884 
(23  Stat,  at  I-.  78.  chap.  180),  which  con- 
fined its  benellts  to  the  "Sacs  and  Foxes 
now  in  Iowa,  to  be  ascertained  by  the 
Senvtary  of  tlie  Interior." 

[Ed.  Nate.~For  other  caus,  see  Indlani,  Cent. 
Dig.  S  7;    Dec,  Dig.  J  »*1 

IniiiANs    (E    3*)— Annuities— Itianrs    or 


sas  and  returned  to  their  fonner  honia  III 
Iowa  could  claim  no  right  to  the  sum  whiali, 
under  the  treaty  of  October  11,  1M2  (7 
Stat,  at  L.  GBCl),  eaeh  of  the  piineipal 
chiefs  should  receive  annually  "out  of  the 
annuities  payable  to  the  tribe," — especially 
where  the  parties  to  the  treaty  have  treated 
the  chiefs  on  the  reservation  aa  the  onlf 
one*  to  be  paid. 

[Kd.  Note.-For  other  cbms.  see  iDdlus,  Cent. 
Dfg.  I  7 ;    Dec.  Dig.  {  8.*] 

Indians  (j  3*)  — Akhuities  — Pathekt  — 

MlSTASI. 

8.  The  direction  to  the  Secretary  of  the 
Interior  In  the  act  of  May  31,  ISOO  (31 
SUt  at  L.  221,  chap.  698),  thereafter  to 
pay  a  named  head  chief  of  the  band  of 
Saca  and  Foiea,  who  had  left  their  reserva- 
tion in  Kansas  and  returned  to  their  former 
home  in  Iowa,  an  annuity,  in  accordance 
nith  the  terms  of  the  treaty  of  October  11, 
1842,  art  4,  is  not  enough  to  establish  that 
lie  had  been  guilty  of  mistake  in  not  making 
the  same  payment  in  previous  years. 

[Ed.  Nolo.- For  otber  cases,  see  Indians,  Cent 
Dig.  )  T:    Dec.  Dig.  |  3.>1 

Indians  (|  3*)  — Tbeatocs— NaHBEaiDEnr 

MBUBBBS    or  TBIBE. 

7.  The  condition  atteehed  to  the  provi- 
sions of  the  treaty  of  October  1,  1859,  art  7, 
inviting  nonresident  members  of  the  Sae 
and  Fox  tribes  to  come  in,  and  providing 
for  notice  to  them,  that  those  who  do  not 
rejoin  and  permanently  reunite  with  the 
tribe  within  one  year  shall  have  none  of 
the  beneSts  of  any  of  the  treaty  stipula- 
tions, is  an  absolute  condition  precedent  to 
the  acquisition  by  persons  not  parties  to 
the  treaty  of  any  rights,  whether  given  no* 


8.  Ba  parte  afEdsvits  forming  exhibite  in 
departmental  reporte  printed  as  congres- 
sional documents  were  not  made  evidence  In 
a  suit  in  the  court  of  claims,  brought  under 
the  act  of  March  1,  1907  (34  Stat  at  L. 
10S5,  chap.  2280),  by  the  provisions  of  that 
act  that  such  reports  shall  be  evidence,  to  be 
given  such  weight  aa  the  court  may  deter- 
mine for  them, 

Coarta,  Dee. 


A  merely  moral  c  _  _ 

foundation  of  a  possible  recovery,  under  the 


s  not  made  the 


set  of  March  1,  1907,  givinjr  the  court  of 
claims  "full  legal  and  equitable  jurisdic- 
tion" to  adjudicate  "aa  justice  and  equity 
shall  require"  claims  of  the  Iowa  Saca  and 
Foxes  for  their  alleged  proportionate  shares 
of    appropriations    to    fulfil    treaty   obliga- 

[Ed.  Note.— For  otber  earn,  aee  IndlnDi,  Dec. 

Appeal  and  Erbor  (I  1056*)— Habulebs 

Ebb o B— ExcLU ding  Evidence. 
10.  The  errora,  if  any,  on  the  part  of  the 
lurt  of  claime.  in  excludinK  cip  parle  adida- 
ts  which  couTiacI  hnd  agreed  miglit  he  giv- 
I  the  effect  of  depoaitiona,  does  not  call  for 


D  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep' 
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Mged  proportioiuta  Bhkres  of  ApproprifttionB 
to  tnull  trekty  obligationi,  wnan  tlie  ad- 
■dj^on  of  Uw  eTidonoe  ooaM  not  hdVA 
ehknged  the  result. 

[Hid.  Nota.— For  other  eiiiw.  •••  Appokl  tmS 
Error,  Dec  Cls.  I  lOfiS.*] 

[No.  814.] 

Argued  Docember  14  and  IS,  UIO.    Dedaed 
April  24,  1011. 

APPEAL  from  the  Court  of  Clalmi  to  r«- 
Tiew  B  jndgment  diamiMiug  tbe  peti- 
tion of  tbe  Iowa,  Ssca  and  Poxea  for  their 
alleged  proportionate  aharca  of  appropria- 
tlona  to  fulfil  trea^  obligationa.    Affirmed. 

See  aame  com  below,  46  CL  CI.  EB7. 

nie  facta  arc  ttated  in  the  opiDion. 

Uessra.  Cliarlea  H.  Heiillat,  Charlea  J. 
Eappler,  George  R.  Btruble,  H.  F.  Stiger, 
and  William  0.  Belt  for  appelUnts. 

Meiara.  Barry  Hohnn,  A.  R.  Serren,  and 
R.  W.  Joyee  for  appellee  Indiana  etc. 

Aaaiatant  Attorney  Ooneral  John  Q. 
ntompaon  and  Mr,  George  U.  Anderson  for 
the  United  SUtes. 


■    *Mr.  Jnatice  Holmes  deliTered  tbe  opin- 
ion of  the  court: 

Thii  ja  a  snit  brought  by  t^e  Bae  and 
Fox  Indiana  of  the  Hiuiuippi  in  Iowa, 
againat  the  Saoa  and  Foxea  In  Oklahoma, 
and  againit  the  United  Statea,  under  the 
act  of  March  1,  1907,  chap.  2290,  34  Stat. 
at  L.  106S.  That  sUtnte  gave  "full  legal 
and  equitable  juriadictiou,  without  r^&rd 
to  lapse  of  time,"  to  the  court  of  claime 
to  hear  and  determine  "as  justioe  and  equity 
may  require,  with  right  of  appeal"  to  this 
Mort,  all  olaims  of  the  plaintiffs  against 
tbe  defendants  for  their  alleged  "propor- 
tionate shares,  according  to  their  numbers," 
not  already  paid  to  or  for  them,  or  ap- 
propriations for  fulfilling  treaty  stipula- 
tions, or  ariaing  from  tho  disposal  or  sale 
of  the  tribes'  lands,  including  certain  claims 
to  he  stated.  Reports  of  Departments 
printed  aa  eongreaaional  doeumenta  are 
made  evidence,  to  "be  given  such  weight 
aa  the  court  may  determine  for  them." 
The  claims  made  are  (1)  for  annuities  be- 
tween 1B65  and  1866,  both  inctusive;  (2) 
for  the  difference  between  the  sums  paid 
and  those  alleged  to  have  been  due  from 
1867  to  18S4;  (3)  for  a  similar  difference 
from  1884  to  daU)  (4)  for  a  sum  alleged 
to  be  due  for  pay  of  the  plaintiffs'  chiefs; 
(B)  for  the  plaintiffs'  share  of  the  proceeds 
of  tribal  lands  disposed  of  under  a  treaty 
of  18S9.  He  ease  was  heard  on  the  evi- 
dence furnished  by  the  above-mentioned  doc- 
fioenta,  tbe  petition  waa  dismissed,  and  the 


pUntiSa    took   tbta    appwL      4S    Ct    OL 
287. 

Tbe  facta  found  by  the  court  of  elalm^ 
abridged,  are  aa  foUowa;  Under  the  trca^ 
of  October  11,  1S42  (7  SUL  at  L.  S9S), 
tbe  tribes  in  question  eeded  tbe  land  then 
occupied  by  them  in  the  territory  of  Iowa, 
were  assigned  a  tract  in  what  now  is  Kan- 
sas, and  removed  thither  in  1846,  1840; 
then  numbering  2,278,  and,  in  1SS1,  2,600 
parsons.  In  185S,  and  from  ISdS  to  18M, 
oertain  men^>era,  number  unknown,  witb-  ^ 
out  permiaaion  from  the  United  Stateii^ 
Tctumed  to  what  had  been  a  part  of  the  ■ 
Iowa  reservation.  Their  motivea  are  imma- 
terial. On  July  IS,  1850,  the  legislature 
of  Iowa  passed  an  act  giving  the  canaent 
of  the  state  that  the  Indiana  ISaca  and 
Foxea)  "now  reaiding"  in  Tama  county, 
but  none  otbera,  be  permitted  to  remain 
there;  providing  for  a  censua,  and  request- 
ing the  governor  to  inform  the  Secretary  of 
War  and  urge  the  payment  to  such  Indians 
of  their  proportion  of  the  annuities  due  or 
to  become  due  to  the  tribe.  Tbe  number 
of  Indians  embraced  in  tbe  act  doss  not  ap- 
pear. From  1850  to  ISOS  there  was  no 
agent  of  the  United  Statea  with  the  lova 
band,  although  its  existence  waa  known.  A 
special  agent  took  a  census  on  May  31, 
1866,  which  gave  the  whole  number  aa  264, 
and  he  spent  on  account  of  annnitiea  for 
them,  $0,369.06.  Except  this  sum,  all  the 
annuities  and  other  moneys  of  the  tribe 
were  paid  out  at  the  Sac  and  Fox  agency, 
Kansas.  Whether  any  Indians  returned 
to  Kanaaa  and  received  payments  there  doea 
not  appear.  At  this  time,  up  to  1SG7,  an> 
nnities  were  paid  subject  to  the  act  of  An- 
gust  30,  1SS2,  chap.  103,  S  3  (10  SUt.  at 
L.  41.  56,  U.  S.  Rev.  Stat,  i  2086).  which 
forbade  payment  to  be  made  to  any  at- 
torney or  agent,  and  required  It  to  be 
made  directly  to  the  Indiana  themselvea 
or  to  the  tribe  per  capita,  'Walesa  the  im< 
perative  interest  of  tbe  Indian  or  Indians, 
or  some  treaty  stipulation,  shall  require 
the  payment  to  be  made  otherwise,  under 
the  direction  of  the  President."  Tlie  policy 
and  practice  of  tbe  government  were  to 
pay  no  annuities  to  Indiana  absent  from 
reaervations  without  leave,  as  were  tbe 
Iowa  band,  and  nothing  to  the  contrary  is 
Implied  by  the  act  of  1852. 

We  interrupt  the  recital  of  facta  to  dis- 
pose at  this  point  of  the  first  claim  made 
by    the   plaintiffa.     The   act    of    1862   gave 
vested   rights   to   individuals.     It   waa 
not  a  grant  to  tbe  Indiana,  but  a  direction 
to  agents  of  tbe  United  State^  subject  to 
other    directions   from  tbe   President.      Bee  ^ 
Wisconsin  ft  M.  R.  Co.  *.  Povrera,  191  U.  &  « 
•179,  887,  48  L.   ed.   229,  231,  24   Sup.  Ct.  7 
bep.   107.     The  govammaat   did  not  dsaj 
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vltli  indlTidukU,  but  wia  trlb«8.  Black- 
iMtlter  t.  United  SUtM,  IflO  U.  S.  368,  377, 
iT  L.  ed.  lOas,  1102,  23  Sup.  Ct.  Hep.  772. 
Sm  Fleming  v.  MeCurtain,  21S  U.  8.  SO,  64 
L.  ad.  88,  30  Sup.  Ct.  Hep.  16.  Th«  promiasB 
in  the  tre&tie«  under  which  the  nnnuitiea 
were  due  were  promiaes  to  the  tribes.  Treji- 
tie*  of  November  3,  1804,  7  Stftt.  iX  L. 
S4;  October  21,  1837,  7  Stat,  at  L.  S40; 
Oetober  11,  1B42,  7  SUL  at  L.  606.  See 
trmty  of  October  1,  1869, 16  Stat  ftt  L.  467. 
So  the  treatj  of  February  18,  1867,  In  ar- 
tiole  21,  apeiika  of  "the  fundi  ariting  from 
or  due  the  nation  under  thii  or  prerioua 
treat]'  atipulationi,"  and  of  payment*  to 
band*.  IS  Stat,  at  L.  496,  604.  Moreover, 
when  the  government  decided  to  pay  only 
at  the  tribal  agency,  and  tlien  paid  tb* 
whole  amount  due,  we  muit  preaume,  at 
this  dlatanoe  of  time,  that  its  daeliioD  waa 
made  under  the  direction  of  the  Preiident. 
Tllie  eourt  of  olaims  adds  as  yet  a  further 
natou  for  rejecting  thia  claim,  that  It  does 
not  appear  bow  maoy  of  the  Iowa  Indiana 
returned  to  Kanaaa  to  receive  their  annui- 
tiei,  but  (therein  varying  from  the  state- 
ment of  facta  found]  that  it  doea  appear 
that  Bome  of  tbem  did.  llie  courie  of  the 
government  ia  tanotioned  in  principle  by 
the  implication  of  the  treaty  of  October  1, 
18SB,  article  7,  16  SUt.  at  L.  407,  469. 
That  article  recitea  the  anxiety  of  the  Baca 
and  Foxea  that  all  members  of  the  trlbea 
ahould  share  the  advantages  of  the  treaty. 
Invites  nonresident  members  to  come  in  and 
provide*  for  nutiee  to  them,  but  adda  the 
eondition  that  tlioie  who  do  not  rejoin  and 
permanently  tounite  with  the  trilM  within 
one  year  ahall  not  have  the  lienefit  of  any 
«f  the  atipulations  in  the  treaty  contained. 
On  February  IS,  1807,  another  treaty 
waa  made,  amended  September  2,  1868,  pro- 
«laimed  on  October  14,  1868  {16  SUt  at  L. 
496),  by  which  the  tribea  aold  their  landi 
in  Kansas  to  the  United  States,  and  agreed 
to  remove  to  a  reservation  in  what  now  ia 
Um  atato  of  Oklahoma.  Article  21  waa  like 
^  article  7  of  the  treaty  of  1859,  Juet  men- 
m  tloned,  with  a  condition  that  no  part  of 
7  the  fnnda*dne  to  the  nation  under  this  or 
previoua  treaties  should  be  paid  to  any 
bands  or  parta  of  bands  not  permanently 
residing  on  the  reiervation,  except  thoae 
residing  in  Iowa.  16  Stat  at  L.  604. 
The  soon- following  Indian  appropriation 
act  of  March  2,  1667,  chap.  173,  14 
Stat  at  L.  492,  507,  provided,  aa  per- 
mitted b;  tha  treaty  of  1860,  art  6,  that 
the  band  of  Sacs  and  Foxea  "^ow  in 
Tama  county,  Iowa,  ahall  tie  paid  ^ro  rata, 
anording  to  their  numbers,  of  the  annul- 
tiM,  ao  long  as  they  are  peaceful  and  have 
tlM  aaoeut  of  the  government  of  Iowa  to 
r^do  in  tbat  •Ute."    This  Is  nib}aot  to 


tha  some  oomma&t  as  tha  act  of  1862  irttan 
relied  upon  aa  a  foundation  for  individval 
rIghU  under  it  From  1867  through  188^ 
tlie  Iowa  Indians  were  paid  (11,174.68  as 
ttieir  proportion  of  the  annuities,  altliougit 
they  protested,  and  for  a  time  refused  to 
receive  the  aame.  The  matter  was  settled 
by  a  clause  in  the  act  of  May  17,  18S2, 
chap.  163,  22  SUt  at  L.  76,  "That  hereafter 
the  Saca  and  Foxes  of  Iowa  ahall  have  ap- 
portioned to  tbem  from  appropriation!  for 
fuIQlling  the  stipulations  of  aaid  treaties  no 
greater  sum  tlieraof  than  that  heretofore 
sat  apart  for  them."  This  hy  implication 
ratified  tha  previoua  eatimates,  and  leaves 
no  more  te  be  said  as  te  the  second  elaim 
(for  the  time  from  1867  te  1884],  It  is 
suggested,  to  be  sure,  that  the  act  of  1882 
was  repealed  by  the  act  of  1884,  but,  as 
will  be  Been  directly,  it  was  not  repealed  ao 
far  aa  it  afTected  thia  claim.  After  the  act 
of  1882,  the  Iowa  Indian*  consented  to  re- 
ceive the  apportioned  sum.  We  may  add 
that  there  is  nothing  to  show  tbst  all  the 
Indians  that  had  tl>a  a**ent  of  the  govern- 
ment of  Iowa,  given  by  the  act  of  1S66,  to 
tlieir  reaiding  ther^  were  not  paid  their 
full  share. 

By  the  act  of  July  4,  1S84,  chap.  180,  23 
SUt  at  L.  76,  86,  after  an  appropriation 
tor  interest  payable  under  the  treaty  of 
1842,  it  was  provided  that  thereafter  the 
Iowa  Sacs  and  Foxes  should  have  appor- 
tioned to  them,  from  treaty  appropria- 
tions,  "their  per  eoptta  proportion  of  tlie  oe 
amount 'appropriated  In  this  act,  subject? 
to  provisions  of  treaties  with  aaid  tribea; 
but  this  shall  apply  only  to  the  Baes  and 
Foxes  now  In  Iowa:  And  provided  /urtAer, 
That  thia  eliall  apply  only  to  original  Saca 
and  Foxea  now  in  Iowa,  to  be  ascertained 
by  the  Secretary  ot  the  Interior."  As  to 
the  word  "original,"  we  may  compare  tlia 
proviso  in  the  act  of  March  2,  1867,  tUted 
above.  The  Secretory  ot  the  Interior  asoer- 
tained  the  number  to  be  317  and  tbe  num- 
tier  on  the  Oklahoma  reservation  to  be 
606  in  1884  and  613  in  1887.  He  accord- 
ingly apportioned  the  proper  fimd  In  the 
proportion  of  317  te  605  In  1886  and  1886, 
and  afterwards,  to  1907,  In  tbe  proportion 
of  317  to  613.  The  plaintiffs  attempt 
to  go  bdiind  this  oocerUinment  by  the 
Seoretary.  But  here  for  a  third  time  we 
dealing,  with  &  stetute,  not  with  k 
treaty.  There  is  no  intimation  of  an  in- 
tent to  obange  the  terms  of  tbe  trea- 
tiea,  by  which  tbe  eontracte  were  made  not 
with  individuals,  but  with  the  tribes.  The 
aUtute  neither  changed  rior  conferred 
rights.  It  limply  directed  the  Secretory  of 
Interior  how  tha  oontraete  of  the  United 
States  should  be  performed.  They  wei« 
performed  aa  directed,  to  the  seeming  satis- 
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Hera  again  we  may  add  that  although  it 
ii  argued  that  th«  evidenM  shows  that  th« 
Seeretory'i  estimata  was  too  smaU  for  years 
after  18S7,  the  eridetiae  do«*  not  thow  that 
the  additional  Indians  were  or  represented 
original  Saca  and  Foxes  "now  [i.  e.,  on  Jul; 
4,  1SS4]  in  Iowa."  This  disposes  of  the 
third  olajm. 

However,  the  Iowa  Indians  not  being  sat- 
iifled,  and  hariug  presented  a  memorial  to 
Congress  setting  up  th«ir  present  claima 
except  that  for  pay  of  their  chiefs,  the  aet 
of  March  2,  1S9S,  ohap.  188,  28  6Ut  at 
L.  87S,  903,  directed  the  Secretary  of  the 
Interior  to  ascertain  whetlier,  under  an; 
treaties  or  acta  of  Congress,  any  amount 
waa  Justly  due  to  them  from  the  members 
^  of  the  tribe  in  Oklahoma  by  reason  ol  any 
n  unequal  distribution.  The  Seeretary  found 
■  that  a  certain  sum  waa  due  from  the  amount 
appropriated  by  act  of  April  10,  18S9,  chap, 
le,  16  Stat,  at  L.  13,  35,  in  payment  tor 
the  EanEtis  lands  ceded  by  the  treaty  of 
1887,  but  nothing  more.  Thia  »vja  was 
paid.  Act  of  June  10,  18S6,  ohap.  3S8, 
20  Stat  at  L.  321,  331. 

The  fourth  claim  is  based  upon  article 
4  of  the  treaty  of  1842,  by  which  it  waa 
agreed  that  each  of  the  principal  chiefs 
should  receive  tSOO  annually,  "out  of  the 
annuities  payable  to  the  tribe,  to  be  used 
and  expended  by  them  for  such  purposes 
as  they  may  think  proper,  with  the  appro- 
bation of  their  agent"  This,  tike  the  reat 
of  the  treaty,  waa  a  promise  not  to  the 
chiefs,  but  to  the  tribe;  gave  the  chiefs 
no  vested  rights,  and  was  subject  to  such 
qualification  in  ita  performance  as  to  the 
parties  might  seem  fit  Whetlier  a  pay- 
ment to  Iowa  chiefs  would  have  been  per- 
formance may  be  doubted-,  and  certainly  It 
the  parties  saw  fit  to  treat  the  chiefs  on 
the  reservation  as  the  only  ones  to  be 
paid,  no  one  else  has  anything  to  say.  The 
act  of  May  31,  1900,  chap.  69B,  31  SUt.  at 
L.  221,  245,  directed  the  Secretary  of  the 
Interior  to  pay  a  named  Iowa  head  chief 
$500  a  year,  during  the  remainder  of  his 
life,  beginning  with  and  including  the  fiscal 
year  1000,  in  accordance  with  the  terms  of 
article  4  of  the  treaty  of  1842.  but  that  is 
not  enough  to  establish  that  he  had  been 
guilty  of  mistake  in  not  mnking  the  same 
pajrment  before  the  time  that  be  was  or- 
dered to  begin. 

The  fifth  and  laet  claim  is  for  a  share 
in  proceeds  of  land  ceded  by  the  treaty  of 
1859.  As  to  this,  the  court  of  claims  finds 
it  impossible  to  ascertain  what  sum,  if  any, 
is  due,  or  to  whom  it  would  be  payable. 
We  do  not  see  how  the  claim  can  be  sup- 
ported when  the  treaty  itself  provided  that. 


to  benefit  by  it,  members  must  tejoln  th* 
tribe,  meaning  the  tribe  in  Kansas,  within 
one  year.  It  is  auggestad,  to  bo  sure,  that 
the  forfeiture,  as  it  Is  called,  was  depend- 
ent npon  notice  being  given  as  agreed  In 
article  T,  and  that  there  is  soma  evidenoa  « 
that  notice  waa  not  given.  The 'condition,  » 
however,  was  an  absolute  condition  preae- 
dent  to  the  acquisition,  by  persona  not  par- 
ties to  tho  treaty,  of  any  rights,  if  rights 
they  can  be  called,  notice  or  no  notice;  and 
furthermore,  if  the  question  were  open,  w* 
should  not  ba  prepared  to  find  that  thera 
was  a  failure  in  that  respect.  See  United 
States  T.  Cnisell,  14  WalL  1,  20  L.  ed. 
821 ;  United  States  v.  Fugh,  99  U.  B.  266, 
2S  U  ed.  322.  New  York  Indians  v.  Unit- 
ed Btatea,  ITO  U.  B.  1,  42  L.  ed.  S27,  18  Supt 
Ct.  Rep.  S31,  has  no  bearing.  There  the 
question  waa  whether  grantees  in  fee  sinipla 
by  treaty  had  forfeited  their  rights. 

The  plaintiffs  contend  that,  as  tfie  aet 
authorising  the  suit  gave  the  court  of 
claims  full  legal  and  equitable  jurisdiction, 
the  appeal  opens  the  findings  of  fact  for 
reconsideration,  aa  was  held  in  United 
States  T.  Old  Settlers,  148  U.  8.  427,  404, 
466,  37  L.  ed.  600,  G23,  13  Sup.  Ct  Bap. 
060.  That  however,  was  a  suit  in  equity, 
whereas  the  present  ease  is  more  analogous 
to  an  action  at  law,  to  recover  a  fund 
from  parties  to  whom  It  waa  paid  under 
mistake  of  law  or  fact,  or  from  the  original 
contractor  by  whom  the  payment  was  made. 
We  should  hesitate  to  depart  from  the  ordi- 
nary rule  that  we  do  not  go  behind  the  find- 
ings of  the  court  of  claims  (United  States 
V.  Bisseton  ft  W.  Indians,  208  U.  S.  661, 
sne,  fi2  L.  ed.  621,  623,  28  Sup.  Ct  Kep. 
352),  if,  in  oar  view,  the  question  needed 
to  be  decided.  It  is  true  that  the  court 
below  stated  a  principle  of  evidence  that 
if  it  is  to  be  taken  literally,  cannot  be  sus- 
tained. It  said  that  counsel  could  not  hind 
the  court  to  admit  evidence  not  admissible 
by  law,  and  partly  on  that  ground  nnnmi 
to  have  declined  to  consider  ea  parts  affl- 
davits  which  the  counsel  for  the  Iowa  and 
Oklahoma  Indians  agreed  might  be  given 
the  effect  of  depositions.  The  counsel  for 
the  United  States  refused  to  agree,  and 
this  was  a  further,  and  possibly  adequate, 
ground  for  the  exclusion,  as  the  agreement 
may  have  been  understood  to  be  conditional 
upon  all  parties  joining.  But,  of  oouna, 
evidence,  hearsay  or  ex  paH»,  for  instonea^ 
may  be  admitted  by  consent,  unless,  per- 
haps, OS  against  the  United  States,  and  a 
then  should  be  given* whatever  weight  it  • 
would  have  but  for  technical  rules.  Apart 
from  agreement,  the  depositions  were  not 
made  evidence  by  the  statute  of  1007,  a« 
that  only  dealt  with  report*  of  deputma&t^ 
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not   witb   evei?   nliiblt   th^t   nieh   report! 
might  contain. 

The  quBBtlon  remuna  wfa«Uiar  the  error, 
U  error  there  waa,  did  the  pUintiffa  tnj 
barm.  The  ooiuuel  for  the  plaintiffa  treat* 
the  atatute  (giving  juriBdietioD  a<  intwided 
to  open  the  oaae  from  the  beginning,  with- 
out regard  to  inoonaiatent  etatutea,  and  to 
proTide  for  an  arbitration  on  the  footing 
of  what  saaj  teem  fair.  See  Onited  Statea 
T.  Old  BeUtera,  148  U.  S.  427-429,  473,  37 
L.  ed.  SOS,  610,  526,  13  Sup.  Ct.  Bep.  660; 
Pam-To-Pee  y.  United  Statei,  148  U.  8.  691, 
099,  37  L.  ed.  013,  016,  13  Sup.  Ct  Bep.  742. 
In  view  of  the  aubject-matter  an  uneasy 
doubt  ia  natural  whether  Congreaa  did  not 
mean  rather  more  than  it  plaint;  said. 
Hut  the  juriadietion  given  ia  "legal  and 
equitable,"  and  the  authority  ia  to  "adju- 
dicate aa  justice  and  equity  ahall  require" 
daima  for  money  alleged  "to  be  due  to 
them  aa  their  proportionate  aharea"  of 
appropriationa  to  fulfil  treaty  obligationa, 
etc  The  itatute  crcntea  no  new  right  be- 
yond excluding  the  effect  of  tlie  lapae  of 
time,  and,  perhaps,  the  defeiiae  of  ret  ju- 
dioata  and  eatiafaction  under  the  acta  of 
189S  and  1890 1  it  makea  no  admisaioQ,  but 
aimply  proTidee  for  a  trial  on  the  merita. 
See  Stewart  t.  United  SUtea,  £00  U.  B. 
185,  )94,  61  L.  ed.  1017,  1021,  27  Sup.  Ct 
Rep.  631.  A  merely  moral  claim  is  not 
made  the  foundation  of  a  poaaible  recovery. 
Something  must  he  ahown  that  amounts  to 

It  ia  apparent  from  what  we  have  said 
tiist  no  finding  aa  to  the  number  of  Indiana 
in  Iowa  in  particular  yeara,  without  more, 
could  change  tlie  result  to  which  the  court 
of  claims  and  this  court  have  come.  The 
treaty  contracts  on  which  the  plaintiffs' 
claims  are  founded  gave  righta  only  to  the 
tribe,  not  to  the  members.  It  waa  ai 
eepted  and  reasonable  rule,  especially  in  the 
days  when  Indian  wars  atill  were  poaaible 
and  troublesome,  that  paymenta  to  the 
a  tribe  should  be  made  only  at  their  reserva- 
•  tion  Bnd*to  persona  present  there.  The  acts 
«f  1852  and  1867  did  not  shift  the  treaty 
righta  from  the  tribe  to  the  members,  create 
new  rights,  or  enlarge  old  ooea.  The  pay- 
ments up  to  1894  had  the  sanction  of  stat- 
ute. The  act  of  1884  no  more  created  in- 
dividual rights  than  did  the  act  of  1852 
and  1807.  It  conHned  ita  beneflts  to  "or- 
iginal SacB  and  Foiea  now  in  Iowa,"  and 
made  the  Secretary  of  the  Interior  the 
Judge.  There  is  no  evidence  to  sliow 
he  was  wrong  as  to  the  number  of  c 
nal  Saea  and  Poxea  who  had  been  in  Iowa 


July  4,  1884.  Whether  the  plalntUh 
might  get  an  award  in  a  free  arbltratloB, 
Irrespective  of  treaty  and  statute,  we  cannot 
say,  but  in  our  opinion  they  have  failed 
to  establish  sooh  rights  as  can  be  recognlzad 
by  this  court  Tbe  decision  below  waa  K^ 
cording  to  the  long-established  constm^ 
tion  and  practice  of  tlie  Departmoit, — ■ 
fact  entitled  to  mneh  weight  in  a  casa  lika 
this. 

Judgment  alBrmed. 

Mr.  Justice  HoKennft,  dissenUng: 
1.  On  the  supposition  that  the  finding! 
of  the  court  of  claima  are  binding  on  this 
court,  the  case  should  be  remanded  to  thai 
court  for  further  coneideiation  hecauae  of 
its  error  In  refusing  to  consider  eridenoa 
made  competent  by  the  jurisdictional  aot 
by  the  stipulation  between  the  contend- 
ing Indians. 

If  this  court  may  go  beliind  the  find- 
ings, aa  I  think  it  may,  on  t!ie  authority  of 
United  States  v.  Old  Settlers,  148  U.  B. 
484,  37  L.  ed.  523,  13  Sup.  Ct.  Hep.  660, 
and  as  it  ia  conceded  by  the  contending 
Indiana  that  it  may,  in  my  opinion  the 
Secretary  of  the  Interior,  in  apportioning 
the  annuitiee  from  188G  to  date,  conuoit- 
error  in  taking  the  fixed,  unvarying 
of  317  for  tlie  Sacs  and  Foxes  in  Iowa, 
and  605  for  those  in  Oklahoma,  disregard- 
ing any  Increase  or  decreaae  of  the  reapM- 
tive  divisions  of  the  tribe.  The  tribal  rights 
of  the  claimant  Indians  had  been  recog-  S 
nized,  and  the  Jurisdictional* act  required* 
that  they  should  be  given  "tJieir  proportion- 
ate shares  according  to  their  numbers 
.  .  .  of  the  appropriations  made  by  Con- 
gress for  fulfilling  treaty  stipulations  with 
the  confederated  tribes.  .  .  ."  [34  Stat 
at  L.  1096,  chap.  2290.] 

I  think,  therefore,  that  a  fixed,  unvarying 
aujn  ahould  not  liave  been  selected.  Annual 
tests  should  have  been  made  and  the  in- 
crease or  decrease  of  the  Indiana  ascer- 
tained by  the  Secretary  of  the  Interior. 

The  eourt  of  claims  found,  it  ia  true,  that 
there  waa  no  competent  evidence  of  the  in- 
crease OT  decrease  of  the  divisiona  of  the 
tribe.  But,  in  ao  finding,  the  court  disre- 
garded, as  I  have  already  said,  evidence 
which  the  jurisdictional  act  and  the  Stip- 
ulations of  the  contending  Indians  made 
competent,  and  such  evidence,  though  not 
strong,  established  that  the  claimant  In- 
dians had  increased.  It  ia  pointed  out 
in  the  opinion  that  the  Secretary  of  th« 
Interior  recognized  a  small  increaae  «f  tlM 
defendant  Indiana  in  1887. 
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UNITED  STATES.  (No.  887.) 

UNITED  STATES,  Appt, 

HEHBT  a  RIPLEY.   (No.  B88.) 

Courts  (|  389*)— Appeal  fhom  Cocbt  or 
Claius  —  Hemakiii»o    roB    Addiiiohai. 

FiNDINOS. 

Tbe  record  on  crou  appeals  from 
■w»rd  by  the  court  of  elaimB  under  a  ■ 
truct  for  a  public  woik  will  be  remanded  for 
eorrection,  where  the  court  fttiled  t«  t 
aa  explicit  findiue  >■  to  the  knowledge  and 
good  faith  of  the  government  inspector 
whose  action  is  alleged  to  have  impeded 
greatly  the  progreai  of  the  work,  to  the 
claimant's  injury,  or  to  find  be  a  fact  wheth- 
er or  not  complaint  of  the  inspeetor'i  action 
waa  made  by  the  claimant  to  a  superior  of- 
ficer, and,  it  made,  as  to  the  date  of  such 
eom plaint,   and   the   action   taken   upon   it. 

(Ed.  Not«.— For  other  nam,  •••  Courti.  n*e. 
Dig.  I  3S9.*) 

[No*.  887  and  SBS.] 


CROSS   APPEALS    from    tba    Court   of 
Claims  to  review  on  award  under  a  con- 
tract for  a  public  work.    Record  remanded 
for  additional  findings. 
See  same  case  below,  4S  CI  O.  621. 
Tbe  facta  are  stated  in  the  opinion. 
Messrs.  William  H.  Robeson,  Benin- 
mln  Carter,  and  F.  Carter  Pop«  for  Rip- 
ley. 

Assistant    Attorney    General    John    Q. 
Thompson  and  Fhltlp  H.  Aahford  tor 
„  tbe  United  SUtea 

7  'Mr.  Cblef  Justice  Whll«  delivered  the 
opinion  of  tbe  court: 

Theae  are  croaa  appeals  from  a  Judgment 
entered  by  the  court  of  claimi  against  tbe 
United  States  aiid  in  favor  of  Henry  C.  Rip- 
ley. Tbe  claim  of  Ripley  was  baaed  upon  a 
written  contract  between  himself  and  tbe 
United  SUtes,  executed  on  April  6,  1903, 
containing  numerous  stipulations,  by  which 
in  substance  Ripley  agreed  to  furnish  ma- 
terials for  and  do  certain  jetty  work  at 
Aransas  Pass,  Texas,  authorized  by  on  act 
approved  June  13,  1902  (32  Stat,  at  L. 
840,  chnp.   1078). 

In  his  amended  petition  Ripley  set  forth 
numerous  items  of  damage,  aggregating 
$45,930,  which  it  waa  asserted  resulted  from 
violations  by  tbe  United  States  of  the 
terms  o(  the  contract.  Judgment  was  en- 
tered against  tbe  United  States  for  $14,- 
732.05.  45  Ct  CI.  821.  EJpley  prosecuted 
Sthis  appeal  in  order  to  obtain  an  inereaaed 
«aIlowance,*while  the  United  Statea,  by  it! 


cross  appeal,  seeks  a  reversal  of  the  judf- 

Among  other  things  It  was  provided  in 
paragraph  61   of  the   specifications  •■   fol- 

"Between  Statlona  20  and  27,  and  from 
the  vicinity  of  Station  55,  seaward*,  the 
method  of  construction  shall  be  as  followai 
A  mound  of  small  riprap  shall  flrtt  ha 
built  up  over  and  around  the  existing  struts 
tnre  to  about  one  foot  elevation.  When, 
in  the  judgment  of  the  U.  8.  agent  in 
obarge,  this  mound  has  become  snffictentlf 
consolidated,  its  gaps  and  jnterttlce*  shall 
be  filled  and  its  ereat  leveled  with  small 
riprap,  generally  one-man  atone.  Large 
blocka  shall  then  be  bedded  in  creat  of 
mound  in  two  rows,  breaking  joints  with 
their  longest  dimensions  parellel  to  the 
axis  of  jetty  in  such  manner  that  voids 
under  the  placed  blocka  will  be  at  a  mini- 
mum, and  aide  slopes  and  remainder  of 
crest  shall  then  be  covered  with  large  rip- 
rap." 

A  large  sum  wa*  demanded  by  Ripley, 
upon  tbe  contention  that  the  completion 
of  the  work  was  greatly  delayed,  owing  to 
the  fact  that  "on  tbe  portion  of  tbe  line 
where  no  foundation  had  previoualy  bean 
laid,  and  where  petitioner  therefore  plased 
the  foundation  materials,  said  Cajitain  Jad- 
win  and  the  snbordinata  officers  in  charge 
forbade  and  reatroined  petitioner  from  im- 
posing tbe  cap  blocks  until  long  after  the 
foundation,  in  their  Judgment  and,  in  foot, 
bad  become  sufficiently  consolidated  and 
they  had  caused  the  crest  to  be  leveled." 
On  this  branch  of  the  case  the  court  ^ 
claims  found  as  follows: 
"7. 

"In  tbe  performance  of  sud  work  It  was 
advantageous  to  claimant  to  have  bis  em- 
ployees operate  on  the  lee  side  of  the  stru» 
tare,  where  they  could  be  protected  from 
the  action  of  the  rough  seas,  and  for  this 
purpose  it  was  desirable  that  be  be  allowed 
to  impose  the  crest  block  on  the  top  of  ^ 
the  core  as  rapidly  aa  possible,  so  that  the  9 
waves'could  not  pass  over  it  and  interfere  • 
with  the  workmen,  and  thus  prevent  delay 
in  the  completion  of  the  contracL  The  Ar- 
ansas Pass  Harbor  Company  bad  laid  the 
foundation  for  the  entire  jetty  and  for 
2,800  feet)  that  is,  between  Stations  27  and 
55,  the  entire  core  of  the  structure  bad  been 
built  up,  and  between  Stations  27  and  40 
the  creat  blocks  had  been  laid.  The  founda- 
and  the  core  thus  previously  eonstniot- 
vere  fully  consolidated  when  tbe  eon- 
tract  with  claimant  was  let. 

"Wben  claimant  had  completed  from  100 
to  200  feet  of  the  core,  he  requested  from 
ths  inspector  in  charge  permission  to  b»- 
gin  to  Uy  ereet  blocks,  whieh  was  rsfussj 
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on  the  ground  that  tiw  oore  h»il  not  eon- 
•olitUlcd.  By  Um  end  of  December,  1M3, 
eUimant  bad  completed  400  to  500  feet  of 
the  core,  and  again  be  requested  pennluion 
to  impose  the  crest  blocks.  Said  inspector 
refused  and  continued  to  refuie  permiieion 
to  lay  Mid  creat  bloeka  notil  May,  1904, 
at  which  time  between  1,400  and  1,S00 
feet  of  the  core  had  been  repaired  and  com- 
pleted. Commencing  in  October,  1003,  when 
about  300  feet  of  the  core  bad  Iwen  built 
up  to  the  required  elevation,  slope  stonfs 
were  laid  on  the  Jetty,  which  afforded  some 
protection  from  the  action  of  tlio  waves  to 
the  riprap  already  constructed,  but  not  hb 
much  protection  as  the  crest  blocks  would 
have  afforded.  When  claimant  was  thus 
laying  the  slope  stooee,  and  throughout 
December,  1903,  and  January,  February, 
March,  and  April,  1904,  it  was  manifest 
that  large  parts  of  the  work  done  by  him 
had  fully  settled  and  consolidated.  If  claim- 
ant had  been  pennittad  to  lay  the  crest 
blocks  from  that  time  on,  a*  the  work  pro- 
gressed, there  would  have  resulted  an  ad- 
ditional protection  which  would  have  en- 
abled him  to  work  sixty  days  more  than  be 
did  between  that  time  and  May  7,  1904, 
date  the  first  crest  blocks  were  laid.  When 
claimant  was  seeking  permission  to  lay  the 
crest  blocks  as  aforesaid,  the  Inspector, 
^  in  refusing  same,  alleged  as  a  reason  that 
ft  the  jetty  had  not  had  sufficient  time  to 
•  consolidate,  and  it  does  not  appear  that  any 
other  reason  was  at  any  time  given  by  said 
inspector  for  so  refusing." 

In  the  brief  of  counsel  for  Bipley  it  is 
•aid: 

'This  court  will  perceive  that,  with  the 
exception  of  two  matters  of  minor  impor- 
tance, to  which  we  will  hereafter  briefly 
refer,  tlie  main  complaint  involved  in  this 
appeal  is  tlie  erroneous  application  of  find- 
ing 7  to  the  judgment,  llie  court  of  claim* 
in  finding  7  baa  found  that  as  early  as 
October,  1003,  claimant  waa  endeavoring 
to  obtain  permission  to  lay  the  crest  blocks 
on  the  eora  of  which  'it  was  manifest 
that  large  parta  .  .  .  had  fully  settled 
and  consolidated.'  "Manifest,'  according  to 
all  the  dictionaries,  mesne  'clear,'  'plain,' 
'evident  to  the  eye  and  understanding.'  So 
that  if  it  was  'manifest'  that  the  core  had 
fully  settled  and  consolidated,  it  naturally 
fallows  that  this  was  known  to  the  inspec- 
tor, and  that  the  denial  of  the  permission 
to  lay  the  crest  blocks  (which  the  claim- 
ant had  the  right  to  do  upon  the  consoli- 
dation of  the  cove)  was  eueb  a  fraud  as  en- 
titles him  to  recover  the  damages  he  has 
thereby  suffered,  llie  claimant's  right  to 
recover  could  not  be  more  complete  had  the 
court  of  claims  found  in  ao  many  words 
that  the  decisions  of  the  govemmant's  of- 


Boer  were  grossly  frandnleat  and  mad*  ta 
bad  faith.  Apparaatly  the  eonrt  of  eUbu, 
with  dellosto  consideration*  for  the  feal- 
ingc  of  the  engineer  department,  chose  to 
employ  different,  though  Just  aa  effecting 
language.  But  for  the  denial  of  this  pw- 
mission  to  lay  these  crest  blocks,  they 
would  have  been  laid,  and  thus  substantial* 
ly  all  of  the  delay  to  the  completion  of  th« 
contract  would   have  been  avoided." 

We  arc  of  opinion,  however,  that  while  it 
may  be  open  to  conjecture  that  the  word 
"manifest"  as  used  by  the  court  in  Its 
finding  is  susceptible  of  the  broad  aignifl- 
cance  which  the  argument  thus  imputes 
to  it,  we  do  not  think  snch  moaning  is  so 
dear  and  free  from  doubt  as  to  justify 
us  in  concluding  that  there  was  bad  faith 
on  the  part  of  the  government  inspector » 
in  charge  of  the  work.  We  say*  this  be- 7 
cause  it  Is  certain  that  we  may  not  draw 
the  inference  of  bad  faith  unleas  the  find- 
ings arc  so  clear  on  the  subject  as  to 
cause  aueh  inference  to  be  plain  beyond  eon* 
troversy.  It  follows,  therefore,  that  tha 
finding  below  on  the  subject  of  the  knowl- 
edge and  good  faith  of  the  inspector  is  so 
incomplete  and  inconclusive  as  to  render 
it  impossible  for  us  to  decide  the  eaua* 
without  grave  riak  of  doing  wrong  to  tha 
plaintiff  or  serious  injury  to  the  govem- 
menL  It  waa  the  clear  duty  of  the  court 
below,  in  dealing  with  the  question  of  bad 
faith  on  the  part  of  the  government  inspeo- 
tor,  not  to  leave  that  subject  dependent  up- 
on an  ambiguous  expression,  susceptible  of 
being  construed  one  way  or  the  other,  but 
to  explicitly  find  whether  or  not  that  which 
it  states  was  manifest  was  or  not  known 
to  the  inspector,  and  whether  that  subordi- 
nate ofilcial  acted  in  good  or  bad  faith  in 
the  various  refusals  recited  as  having  been 
made  to  the  laying  of  the  crest  blocks  and 
the  reasons  assigned  for  those  refusals. 
I'Wtbar,  the  court  should  have  found  as  a 
faet  whether  or  not  complaint  wo*  made  by 
the  claimant,  either  to  the  engineer  officer 
in  charge  or  to  the  chief  of  engineers,  as 
to  the  action  of  tbe  subordinate  inspector 
in  refusing  the  requested  permission,  and, 
if  complaint  was  made,  when  it  was  made, 
and  what  action  waa  taken  thereon. 

Following  tbe  approved  practice  (United 
SUtes  V.  Adams  [United  SUtea  v.  Child] 
0  Wall.  Sei,  IS  L.  ed.  808),  the  following 
order  will  be  made: 

Ordered:  That  the  record  in  this  caM 
be  remanded  to  tbe  court  of  claims,  and 
that  said  court  be  Instructed  to  find  and 
certify  to  this  court,  as  matters  of  fact, 
in  addition  to  the  facts  found  and  eartl- 
fied  in  said  record: 

FinL  Whether,  when  the  claimant  was 
laying   the    slope    atones,    and    during    tM 
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mouths  of  D«oetiib«T,  1003,  and  January, 
February,  March,  and  April,  1904,  m  t«- 
cited  in  finding  7,  tb«  fnspector  in  charge 
knew  "that  large  part*  of  the  work  done 

t.  by  the  olalQiant  had  fully  settled  and  con- 

§  tolidatod." 

■  *  Second.  Whether,  in  the  various  refusals 
to  permit  the  laying  of  crest  bloclcs,  stated 
in  finding  T,  the  inspector  in  charge  acted 
tn  good  faith. 

Third.  Whether  at  any  time  the  claim- 
ant noticed  the  engineer  ofScer  in  charge 
or  the  chief  of  engineers  that  the  inspector 
in  charge  wrongfully  refused  to  permit  the 
laying  of  the  crest  blocks,  and  if  such  no^ 
tice  was  given,  whether  it  was  oral  or 
written,  when  the  notice  or  notices  were 
given,  and  what  action,  if  any,  was  taken 
by  such  auperior  officer. 

And  it  is  further  ordered  that  the  said 
record,  with  the  said  additional  findings 
of  fact,  be  returned  to  this  court  with  all 
oonvenient  speed. 


.  CarajDV 

UNITED  STATES,  Plff.  In  Err, 
ANTONIO  INDA.    (No.  iM2.) 


]639),  and  February  1,  1B05  (33  Stat. 
628,  chap.  288,  U,  8.  Comp.  Stat,  Supp. 
leOS,  p.  577),  making  criminel  the  viola- 
tion at  the  rules  and  regulations  covering 
forest  reservations,  made  and  pramulgsted 
by  him  under  authority  of  those  statutes, 
[Ed,  Note— For  other  cbbpb,  lee  ConMltuHonal 
Lrw,  Cent,  Dig.  H  M-lIM;    Dec.  Dig,  )  62, •] 

PuRLio  Lands  (J  17*) — Stock  Grazino  on 

FOBEST    HE8ERVATI0H, 

2.  Grazing  stock  upon  a  forest  reservation 
without  the  permit  required  by  a  rule  made 
and  promulgated  by  tne  Secretary  of  Agri- 
culture under  the  authority  conferred  upon 
him  by  the  forest  reserve  acts  of  June  4, 
1807,  and  February  1,  1005,  is  made  an  of- 
fense against  the  United  States  by  the  pro- 
visions of  those  acts  that  violations  of  auch 
rules  and  regulations  shall  be  criminally 
punishable. 

[Ed,  Note,— Fo 
Deo,  Dig,  }  17.'] 

PUBUC  Lands  <8    17»)  —  nEoDiATioNB - 
Stock  Gbazino  on  Fobebt  Resebvatiok. 

3.  A  regulation  by  the  Secretary  of  Ag- 
riculture, forbidding  stock  gracing  on  a 
lorest  reservation  viithout  securing  a  permit, 

•For  oUisr  caiei  lae  tame  topic  A  |  huiibis  la 
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must  be  regarded  as  within  the  authority 
conferred  upon  him  by  Congress  in  the  for- 
est reserve  acts  of  June  4,  1897>  and  Febru- 
ary ].  1905.  to  make  rules  and  regulations 
governing  occupancy  and  use,  and  for  the 
preservation  of  the  forests,  although  a  fee 
)s  charged  for  such  perrDits,-~eapecially  in 
view  of  the  provisions  in  the  later  of  the 
two  statutes  and  in  subsequent  acts  respect- 
ing   the   disposition    of    forest    reservation 

1.  ee*  Public  Landi. 


[Nos.   241,   242.] 

Argued  February  28,  1910.  Affirmed  1^ 
equally  divided  court  March  14,  1910. 
Rehearing  granted  April  18,  1010.  Re- 
argued March  3,  1911.  Decided  May  1, 
1911. 

TWO  WRITS  OF  ERROR  to  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  California,  to  review 
judgments  sustaining  demurrers  to  indict- 
ments for  stock  grazing  on  a  forest  reser- 
vation without  a  permit.    Reversed. 

See  same  case  below.  No.  241,  170  Fed. 


Statement  by  Mr.  Justice  I/amar:  ^ 

■By  tbe  act  of  March  3,  1891  (20  SUL  at  * 
L.  1103,  chap,  fiei,  U.  S.  Ck)mp.  Stat  J901, 
p.  1637),  the  President  was  authorized,  from 
time  to  time,  to  set  apart  and  reserve,  in 
any  state  or  territory,  publio  lands,  wholly 
or  in  part  covered  with  timber  or  under- 
growth, whether  of  commercial  value  or  not, 
as  publio  forest  reservations.  And  by  tbe 
act  of  June  4,  1B97  (30  Stat  at  L.  35,  chap. 
2,  U.  S.  Comp.  Stat  ISOl,  p.  1639),  the 
purposes  of  these  reservations  were  de- 
clared to  be  "to  improve  and  protect  the 
forest  within  the  reservation,  or  far  the 
purpose  of  securing  favorable  conditions  of 
water  flows,  and  to  furnish  a  continuous 
supply  of  timber  for  the  use  and  necessi- 
ties of  citizens  of  the  United  States.  .  .  . 
All  waters  on  such  reservations  may  be 
used  for  domestic,  mining,  milling,  or  irri- 
gation purposes,  under  the  laws  of  the  etata 
wherein  such  forest  reservations  are  situ- 
ated, or  under  tbe  laws  of  tlie  United  States, 
and  the  rules  and  regulations  established 
thereunder."  (30  Stat  at  L,  36,  chap.  2, 
U.  S.  Comp.  Stat  1901,  p.  1B42.) 

It  is  also  provided  that  nothing  in  the 
act  should  "he  construed  as  prohibiting  tbe 
egress  or  ingress  of  actual  aettlers  residing 
within  tbe  boundaries  of  such  reservations, 
.  nor  shall  anything  herein  prohibit 
any  person  from  entering  upon  such  forest 
rvations  for  all  proper  and  lawful  pur- 
s,     .     .     .     provided  that  such  persons 
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wmply  with  the  rules  and  regaUtioni  eov- 

•rlng  such  forest  rewTTatJoni." 
There  were  special  prorieiona  aa  to  the 

■ale  of  timber  from  anf  resarTs  (except 
„  those  in  the  state  of  Caltfornia,  30  Stat,  at 
e  L.  35,  ohap.  2;    31  Stat  at  L.   661,  chap. 

•  904),  and  a  requirement* that  the  proceeds 
thereof  and  from  anj  other  forest  aource 
■honld  be  coTered  into  the  Treasury,  the  act 
of  February  1st,  1805  (33  Stat,  at  L.  628, 
chap.  28S,  g  5,  U.  S.  Comp.  SUt.  Bupp.  1909, 
p.  677),  providing  that  "sll  mone;  received 
from  the  sale  of  any  products  or  the  ose  of 
any  land  or  resources  of  said  forest  reserres 
shall  be  corered  into  the  Treasury  ol  the 
United  States,  and  for  a  period  of  five  years 
from  the  passaga  of  this  act  shall  consti- 
tute a  special  fund  available,  until  eipended, 
as  the  Secretary  of  Agriculture  may  direct, 
for  the  protection,  administration,  improve- 
ment,  and   extension   of   Federal   forest  re- 

Th«  act  of  IBOS,  as  to  receipt*  arising 
from  the  sale  of  any  products  or  the  use  of 
any  land,  was.  In  some  respects,  modified 
t7  the  act  of  llarch  4,  1D07.  It  provided 
that  all  moneys  received  after  July  1,  1907, 
by  or  on  acconnt  of  forest  service  timber, 
or  from  any  other  source  of  forest  reserva- 
tloD  revenue,  shall  be  covered  into  the  Treas- 
ury, provided  "that  ten  per  centum  of  all 
money  received  from  each  forest  reserre 
during  any  fiscal  year,  including  the  year 
aiding  June  30th,  1906,  shall  be  paid  at  the 
ad  thereof  by  the  Secretary  of  the  Treasury 
to  the  Stat*  or  territory  in  which  said  re- 
terre  is  situated,  to  be  expended,  as  the 
state  or  territorial  legislature  may  pre- 
scribe, for  the  benefit  of  the  public  schools 
and  public  roads  of  the  county  or  eountiea 
In  which  the  forest  reaerve  is  situated." 
S4  Stat,  at  L.  1270,  chap.  2907. 

The  jurisdiction,  both  civil  and  criminal, 
OTsr  persons  within  aucb  reservation,  was 
not  to  be  affected  by  the  establishment 
ibereof  "except  ao  far  aa  the  punishment  of 
offenses  against  the  United  States  therein 
is  concerned ;  the  intent  and  meaning  of  this 
provision  t>cing  that  the  state  .  .  .  shall 
not,  by  reason  of  the  establishment  .  .  . 
[of  the  reserve]  lose  its  jurisdiction,  nor 
the  inhabitants  thereof  their  rights  and 
privileges  aa  citiiena,  or  be  absolved  from 
a«Ir  dutiea  aa  citiiene  of  the  state."  [30 
Btat.  at  L.  30,  ohap.  2,  U.  B.  Comp.  SUt 
ItOl,  p.  1S42.] 
«  Tht  original  set  provided  that  the  roan- 
S  agssnent   and   regulation   of   those   reserves 

*  should  be  by  the  8ecretary*of  the  Interior; 
bat  in  190S  that  power  was  conferred  upon 
the  Secretary  of  Agrienlture  (33  Stat  at 
L.  OeS,  ehap.  88B,  U.  8.  Comp.  SUt.  Bnpp. 
1M9,  p.  STB),  and  by  virtue  of  those  various 
rtatutes  be  was  authoriEcd  to  "make  pro- 
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visions  for  the  protection  against  destruc- 
tion by  fire  and  depredations  upon  the  pub- 
lic forests  and  forest  reservations  .  .  .; 
and  he  may  make  such  rules  and  regulations 
and  esUblish  snch  service  as  will  insure  the 
objects  of  such  reservations;  namely,  to 
regulate  their  occupancy  and  use,  and  to 
preserve  the  forests  thereon  from  destruc- 
tion ;  and  any  violation  of  the  provisions 
of  this  act  or  such  rules  and  regulations 
shall  l>e  punished,"  as  prescribed  in  Bs*. 
SUt  6388,  U.  S.  Comp.  SUt  J901,  p. 
3049, — which,  as  amended,  provides  for  a 
fine  of  not  more  than  $600  and  imprison- 
msnt  for  not  more  than  twelve  months,  or 
both,  at  the  discretion  of  the  court,  26 
SUt  at  L.  1103,  chap.  661,  U.  S.  Comp. 
Stat  1S01,  p.  1637;  30  Stiit  at  L.  34,  3S, 
chap.  2,  U.  S.  Comp.  SUt  1901,  p.  leSS; 
31  SUt  at  L.  661,  chap.  804;  33  Stat  at 
L.  36,  chap.  160;  7  Fed.  Stat  Anno.  310- 
317,  290,   Fed.   SUt   Anno.   Supp.   1D0D,   p. 

ec4. 

Under  these  acta,  the  SecreUry  of  Agri- 
culture, on  June  IE,  1908,  promulgated  and 
established  cerUin  rules  for  the  purpose  of 
regulating  the  use  and  occupancy  of  the  pub- 
lic forest  reservations  and  preserving  the 
forests  thereon  from  destruction,  and 
among  those  esUhlished  waa  the  following: 

"Regulation  4B.  All  persons  must  securs 
permits  before  graiing  any  stock  in  a  for* 
est  reserve,  except  the  few  head  In  actual 
use  by  prospectors,  campers,  and  travelers, 
and  mileh  or  work  animals,  not  exceeding 
a  toUl  of  six  head,  owned  by  bona  fide 
settlers  residing  in  or  near  a  forest  re- 
serve,  which   are   excepted   and   require  no 

The  defendants  were  charged  witit  driv- 
ing snd  grazing  aheep  on  a  reserve,  with- 
out a  permit  The  grand  jury  in  Ue  dis- 
trict court  for  the  southern  district  of  Cali- 
fornia, at  the  November  term,  1907,  indicted 
Pierre  Orimaud  and  J.  P.  Carajous,  char-  q 
ging  that  on  April  26,  1907,  after  the  Sierra  3 
Forest  Reserve  had  been  •established,  and* 
after  regulation  46  had  been  promulgated, 
"they  did  knowingly,  wiltnlly,  and  unlaw- 
fully pasture  and  grace,  and  esuse  and  pro- 
cure to  be  pastured  and  grazed,  certain 
sheep  (the  exact  number  being  to  the  grand 
jurors  unknown)  upon  cerUin  land  within 
the  limits  of  and  a  part  of  said  Sierra 
Forest  Reserve,  without  having  theretofore 
or  at  any  time  secured  or  obUined  a  per- 
mit or  any  permiision  for  said  pasturing  or 
grazing  of  said  sheep  or  any  part  of  them, 
as  required  by  the  said  rules  and  regula- 
tions of  the  SeereUry  of  Agricultur*,** 
the  said  sheep  not  being  within  any  of  the 
excepted  classes.  The  indictment  conclud- 
ed, "contrary  to  the  form  of  the  sUtut«s 
of   tits   United   SUtea   in   such   eaae   mads 
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Ukd  prorldvd,  ud  aigaiDct  tho  peac*  ud 
Ogaity  ot  the  uid  United  SUtes." 

The  defendftntt  demurred,  upon  the  ground 
"(1)  that  the  fact!  atated  did  not  conati- 
tota  B  public  ofFense,  or  a  public  oSenie 
■igainit  the  United  SUtea,  and  {2)  that  the 
Mta  of  Congma  making  it  an  offenie  to 
Tlolat«  rulea  and  regulations  made  and  pro- 
mulgated by  the  Secretary  of  Agriculture 
Kr«  unconstitutional,  in  that  they  are  as 
attempt  by  Congress  to  delegate  its  legisla- 
Ure  power  to  an  adininiatrative  officer." 
The  court  auatained  the  denurrera  (170 
Fed.  SOS),  and  made  a  like  ruling  on  the 
■imilar  indictment  in  United  Btatcs  v.  Inda, 
S18  U.  B.  ei4,  64  L.  ed.  630,  30  Sup.  Ct. 
Bep.  676.  Both  judgments  were  affirmed 
bj  a  divided  court.  Afterwards  petitions 
for  rehearing  were  gT«nted. 

Solicitor  General  Bowers  for  plaintiff  in 
error  on  original  argument. 

No  counsel  for  defendant  In  error. 

Aulatant  Attorney  Grencral  Fowler  and 
Loring  C.  Christie  for  plaintiff  in  error  on 
leargument. 

Mesara.  3.  H.  Hodgaon,  Robert  P.  Stew- 
art, and  W.  W.  Eaye  for  defendant  in  er- 
^  ror  on  reargnment. 

■  'Mr.  Juttiee  Ijnmar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendants  were  indicted  for  gracing 
■heep  on  the  Sierra  Forest  Reserve  without 
having  obtained  tbe  permiaaion  required  by 
the  regulations  adopted  by  the  Secretary  ot 
Agriculture,  They  demurred  on  the  ground 
that  the  forest  reserve  act  ot  1SB7  [30 
Stat  at  L.  36,  chap.  8,  U.  S.  Comp.  Stat 
1001,  p.  1S40]  was  unconstitutional,  in  ao 
far  as  it  delegated  to  tlie  Secretary  of  Ag- 
riculture poner  to  make  rules  and  regula- 
tions, and  mnde  a  violation  thereof  a  penal 
oBenae.  Their  several  demurrers  were  sus- 
tained. The  government  brought  the  case 
here  under  the  clause  of  the  criminal  ap- 
peal* act  (94  Stat,  at  L.  1246,  chap.  2G04, 
U.  S.  Coinp.  Stat.  Supp.  lOOQ,  p.  220)  which 
allows  a  writ  of  error  where  the  "decision 

^  eomplained  of  was  based  upon  the  invalidity 

r-  of  tbe  statute." 

•  'The  Federal  courts  have  been  divided 
the  question  as  to  whether  violations  of 
tboee  regulations  of  the  Secretary  of  Agrt- 
enlture  constitute  a  crime.  The  rulea  were 
held  to  be  valid  for  civil  purposes  In  Das- 
tervignea  v.  United  Statea,  68  C.  C.  A.  346, 
182  Fed.  30;  United  Stetes  v.  Daatervignea, 
118  Fed.  199;  United  Statea  *.  Shannon, 
ISl  Fed.  803}  ibid.  88  C.  C.  A.  52.  ISO  Fed. 
870,  They  were  also  austained  in  criminal 
proMentione  In  United  Statea  t.  Deguirro, 
16S  Fed.  S68;  United  SUtea  v.  Domingo, 


1S2  Fed.  666;  United  Stetee  v.  Bate,  166 
Fed.  6BT;  United  States  v.  Riazinelli,  182 
Fed.  67S.  But  tbe  regulations  were  lield  to 
be  invalid  in  United  State*  t.  Blasingame, 
116  Fed.  654;  United  Stetes  v.  Matthews, 
146  Fed.  306;  Dent  v.  United  Stetea,  8 
Aril.  138,  71  Pac.  920. 

From  the  various  aete  relating  to  the  es- 
teblishment  and  management  of  forest  res- 
ervationa,  it  appears  that  they  were  intend- 
ed "to  improve  and  protect  tbe  forest  and  to 
secure  favorable  conditions  of  water  flows." 
It  was  declared  that  the  act  should  not  b* 
"construed  to  prohibit  the  egress  and  in- 
gress of  actual  settlers"  residing  therein, 
nor  to  "prohibit  any  person  from  entering 
upon  such  forest  reservations  for  all  proper 
and  lawful  purposes,  including  that  of  pros- 
ecuting, locating,  and  developing  mineral  re- 
sources thereof:  provided  that  such  persons 
comply  with  the  rules  and  regulations  cover- 
ing such  forest  reservations."  (Act  ot  1897, 
30  Stet  at  L.  36,  chap.  2,  U.  S.  Comp.  Stet 
1901,  p,  1640.}  It  was  also  declared  that 
tbe  Secretary  "may  make  sucb  rules  and 
regulation*  and  establish  such  service  a* 
will  insure  the  objects  of  such  reservations; 
namely,  to  regulate  their  occupancy  and  u**, 
and  to  preserve  the  foresta  thereon  from  de- 
struction; and  any  violation  of  the  pT»- 
vision*  of  Ihii  act  or  such  rules  and  rej/ulo- 
ftont  thall  be  puniaked"  [30  Stat  at  L.  35, 
chap.  2,  U.  S.  Comp.  Stat  IDOl,  p.  1640], 
as  ia  provided  in  J  6338  of  tlie  Revised  Stet- 
utes    (U.   S.    Comp.   Stat.    IBOl,   p.   3049), 

Under  tbeae  seta,  therefore,  any  use  of  th*  ^ 
reserration  for  grniing  or  other  lawful  J 
purpose  was  required  to  be'subject  to  the  • 
rules  and  regulations  established  by  the 
Secretary  of  Agriculture.  To  pasture  sheep 
and  cuttle  on  the  reservation,  at  will  and 
without  restraint,  might  interfere  seriously 
with  the  accomplishment  of  the  purposes 
for  which  they  were  established.  But  ■  lim- 
ited and  regulated  use  for  pasturage  might 
not  be  inconsistent  with  the  object  sought 
to  be  attained  by  the  stntute.  The  deter- 
mination of  sucb  questions,  however,  was 
a  matter  of  adminiatrativc  detail.  What 
might  be  harmless  in  one  forest  might  be 
harmful  to  another.  What  might  be  injn- 
rioue  at  one  stage  of  timber  growth,  or  at 
one  season  of  the  year,  might  not  be  eo  at 
another. 

In  the  nature  of  things  it  was  imprae- 
ticable  for  Congress  to  provide  general  regu- 
lations for  these  various  and  varying  de- 
teils  of  management  Each  reservation 
had  ita  peculiar  and  spscial  feature*;  and 
in  authorising  the  Secretary  of  Agrlealtnra 
to  meet  these  local  eondittons,  Coogresi 
waa  merely  conferring  administrative  Inne- 
tions  upon  an  agent,  and  not  delegating  to 
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him  legislative  power.  Tbe  Anthority  aetu- 
mUj  given  wai  maah  len  than  what  ha*  been 
granted  to  municipalities  by  tirtne  ol 
which  the;  make  by-laws,  ordinance!,  and 
fegnlation*  for  the  govarnment  of  town* 
and  dtiaa.  Such  ordinances  do  not  declare 
general  mice  with  reference  to  Tight*  of 
persona  and  proper^,  nor  do  tliej  create  or 
regulate  obligation*  and  liabilitiei,  nor  de- 
clare what  shall  be  Crimea,  nor  Ax  penalties 
therefor. 

By  wbatarer  name  they  are  called,  they 
lefer  to  matter*  of  local  management  and 
local  police.  Brodbine  t.  lUvere,  162  Mbbi. 
eSB,  U  N.  E.  eOT.  They  are  "not  of  a  legls- 
tative  character  in  the  highest  senee  of  the 
term;  and  as  an  owner  may  delegate  to  hi* 
principal  agent  the  right  to  employ  nibor- 
dinate*,  giving  to  them  a  limited  diecretion, 
■o  it  would  seem  that  Congreu  might  right- 
fully iDtrn*t  to  the  local  legialature  [au- 
thoritie*]  the  determination  of  minor  mat- 
ter*."   Butte  City  Water  Co.  t.  Baker,  196 

^  n.  8.  126,  4B  L.  ed.  412,  2S  Sup.  Ct.  Rep. 

-211. 

•  -It  must  be  admitted  that  it  is  dIfDcult 
to  define  the  line  which  eeparate*  legislative 
power  to  make  laws,  from  administratlT* 
authority  to  make  regulation*.  Tbi*  dlffl- 
enlty  has  often  been  reoogniied,  and  was 
referred  to  by  Chief  Justice  Marshall  in 
Wayraan  t.  Southard,  10  Wheat.  42,  6  Ii. 
ed,  802,  where  he  wa*  oonaidering  the  ao- 
tborit7  of  court*  to  make  rules.  He  there 
stid:  "It  will  not  be  contended  that  Con- 
gres*  can  delegate  to  the  eonrta,  or  to  any 
other  tribuneta,  power*  whieh  are  strictly 
and  exclusively  legislative.  But  Congress 
may  certainly  delegate  to  others  powers 
which  the  legislature  may  rightfully  ezer- 
dee  itself."  What  were  these  non  legislative 
power*  which  Congress  oo«iU  exercise,  but 
which  might  also  he  delegated  to  others, 
was  not  determined,  for  he  *aid:  "The  line 
ha*  not  been  exactly  drawn  whtoh  *epa- 
rates  thoaa  important  luhjeets  which  mvtt 
be  entirely  regulated  by  the  legialature  It- 
aslf,  from  those  of  less  interest,  in  whieh 
a  general  provision  may  he  made,  and  power 
given  to  those  who  are  to  act  under  auch 
general  prorisiona  to  fill  up  the  detail*." 

From  the  beginning  of  the  government, 
various  act*  have  been  pasaed  conferring 
upon  ezecutive  officer*  power  to  make  rules 
and  regulations, — not  for  the  government 
of  their  department*,  but  for  administering 
the  laws  whieh  did  govern.  None  of  these 
statute*  could  confer  legislative  power.  But 
when  Congress  had  legislated  and  indicated 
it*  will,  it  could  give  to  those  who  were  to 
act  under  such  freneral  provisions  "power 
to  fill  up  the  details"  by  the  establishment  of 
adminlatratlva  rules  and  regulations,  the 
vtalatiOB  of  whieh   sonM  be  pnnlahed   by 


flu*  or  Imprieonnienf  flzed  by  Congree*,  or 
by  penaltie*  llxed  by  Congress,  or  b 
hy  the  injury  done. 

Thn*  it  1*  unlawful  to  eharge  n 
able  rate*  or  to  discriminate  between  *hip- 
pera,  and  the  Interstate  Commerce  Commit 
sion  haa  bean  given  authority  to  make  tm> 
son^le  ratea  and  to  administer  the  law 
against  dlacrimination.  Interitate  Cnn- 
meroe  Commiaaion  t.  Illinoi*  0.  B.  Co.  211  - 


Chic*go,  a  I.  ft  P.  B.  Co.  218  U.  &  8S, 
64  L.  ed.  640,  30  Sup.  Ct  Bep.  Ul.  Con- 
gres*  provided  that  after  a  given  date,  oii< 
ly  ears  with  drawbar*  of  uniform  height 
should  be  used  in  interstate  eoniraeree,  and 
then  constitutionally  left  to  the  Commit 
aion  the  administrative  duty  of  fixing  a  uni- 
form sUndard.  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Taylor,  210  U.  S.  28T,  B2  L.  ed.  10S4, 
28  Sup.  Ct  Rep.  610.  In  Union  Bridge  Co. 
▼.  United  BUtes,  204  U.  B.  304,  Bl  L.  ed. 
623,  27  Sup.  Ct  Rep.  367;  Re  Eollock,  lOS 
U.  &  626,  41  L.  ed.  SIS,  IT  Sup.  Ct  Rap. 
444;  Buttfield  T.  Stranahan,  192  U.  8. 
470,  46  L.  ed.  B26,  24  Sup.  Ct  Rep.  S4B, 
It  appeared  from  the  Btatute*  involved  that 
Congree*  had  either  expreisly  or  by  neces- 
sary implication  made  It  unlawful,  if  not 
eriminal,  to  obstruct  navigable  streamsi 
to  sell  unbronded  oleomargarine;  or  to 
import  unwholesome  teas.  With  this  un- 
lawfulness as  a  predicate,  the  executive  of* 
fleers  were  authorlied  to  make  rule*  and 
regulation*  appropriate  to  the  several  mat- 
ters covered  by  the  various  aota.  A  violfr' 
tion  of  these  rules  was  then  mad*  an  of- 
fense punishable  a*  prescribed  by  Congre**. 
But  in  making  these  regulations  the  of- 
ficers did  not  legislate.  They  did  not  go 
outside  of  the  circle  of  that  whieh  the  act 
itself  had  affirmatively  required  to  be  done, 
or  treated  as  unlawful  if  done.  But  con- 
fining themielve*  within  the  fleld  covered  by 
the  statute,  they  could  adopt  regulation* 
of  the  nature  they  bad  thu*  been  generally 
authoriEcd  to  make,  in  order  to  administer 
the  law  and  carry  the  statute  into  effect 
The  defendanta  rely  on  United  States  v. 
Eaton,  144  U.  S.  077,  30  L.  ed.  B91,  12  Sup. 
Ct  Rep.  704,  where  the  act  authorized  the 
eommissloner  to  maks  rules  for  carrying 
the  statute  Into  effect,  but  Imposed  no  pen- 
alty for  failing  to  observe  hi*  regulation*. 
Another  section  (6)  required  that  the  deal- 
er ahould  keep  hooks  showing  eertaln  facta, 
and  providing  that  he  should  conduct  his 
business  under  aneh  aurveillanee  of  officer* 
a*  the  commissioner  might  by  regulation  re- 
quire. Another  eection  declared  that  it 
■ay  dealer  sbonld  knowingly  omit  to  do 
any  of  the  thing*  "required  by  law,"  ha 
should  pay  a  penalty  of  a  thousand  dollars. 
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■  Eaton  Idled  to  keap  tlM*book*  required  bj 
the  regulations.  But  tbere  wu  no  charge 
that  he  omitted  "aii;tbliig  required  by  law," 
nnleea  it  could  tw  held  that  the  book*  called 
for  by  the  regulations  were  "required  by 
law."  The  eourt  construed  the  act  aa  a 
whole,  and  proceeded  oti  tbe  theory  that 
while  a  violation  of  the  regulations  might 
have  been  punished  as  an  offense  if  Con- 
gress had  so  enacted,  it  had,  in  fact,  made 
no  such  provision  so  far  as  cooeemed  the 
particular  charge  then  under  cons i deration. 
Congress  required  the  dealer  to  keep  books 
rendering  return  of  materials  and  products, 
but  imposed  no  penalty  for  failing  so  to  do. 
The  commissioner  went  much  further,  and 
required  tbe  dealer  to  keep  books  sliowjng 
okomargarine  received,  from  whom  received, 
and  to  whom  the  same  was  sold.  It  was 
sought  to  punish  the  defendant  for  failing 
to  keep  the  books  required  by  the  regula- 
tions. Manifestly  this  was  putting  tbe  reg- 
ulations above  tbe  statute.  The  eourt 
showed  that  when  Congress  enacted  that  a 
certain  sort  of  book  should  be  kept,  the 
eoramiBsioner  could  not  go  further  and  re- 
quire additional  books;  or,  if  he  did  make 
such  regulation,  there  was  no  provision  in 
the  statute  by  which  a  failure  to  comply 
therewith  could  be  punished.  It  said  tliat, 
"if  Congress  Intended  to  make  it  an  olTense 
tor  wholesale  dealers  to  omit  to  keep  books 
and  render  returns  required  by  regulations 
of  tbe  commissioner,  it  would  have  done  so 
distinctly," — implying  that  if  it  had  done 
so  distinctly,  the  violation  of  the  regula- 
tions would  have  been  an  offense. 

But  the  very  thing  which  was  omitted  in 
the  oleomargarine  act  baa  been  distinctly 
done  in  the  forest  reaerva  act,  which,  in 
terms,  provides  that  "any  violation  of  the 
provisions  of  this  act  or  such  rules  and  reg- 
ulations [of  the  Secretary]  shall  be  pun- 
ished" as  prescribed  in  g  6388  of  the  Revised 
Statutes  as  amended. 

In  Union  Bridge  Co.  v.  United  States,  204 
U.  B.  8Sa,  SI  L.  ed.  S33,  27  Bup.  Ct  Rep. 
867,  Justice  Barlan,  spelling  for  the  court, 

i  said: 

^      "By  the  statute  tn  question,  Congress  de- 

>  clared  in  effect'that  navigation  should  be 
freed  from  unreasonable  obstructions  aris- 
ing from  bridges  of  insufficient  height,  width 
of  span,  or  other  defects.  It  stopped,  how- 
ever, with  this  declaration  of  a  general  rule, 
and  Imposed  upon  the  Secretary  of  War 
the  duty  of  ascertaining  what  particular 
cases  came  within  the  rule  prescribed  by 
Congress,  as  well  as  the  duty  of  enforcing 
the  rule  in  such  cases.  In  performing  that 
duty  the  Secretary  of  War  will  only  eie- 
eute  the  clearly  expressed  will  of  Congress, 
and  will  not,  in  any  true  sense,  exert  legis- 
latlTe  or  judidal  power." 


And  again  be  said  in  Marshall  Field  & 
Co.  V.  CUrk,  143  V.  S.  694,  36  L.  ed.  310, 
12  Sup.  Ct  Rap.  496: 

"The  legislature  cannot  delegate  its  pow- 
er to  make  a  law,  but  it  ean  make  a  law  to 
delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes  or 
intends  to  make  its  own  action  depend.  To 
deny  this  would  be  to  stop  the  wheels  of 
government  There  are  many  things  upon 
which  wise  and  useful  legislation  must  de- 
pend which  cannot  be  Icnown  to  tbe  lawmak- 
ing power,  and  must  therefore  be  a  aubjeet 
of  inquiry  and  detcrminatiou  outside  of  tbe 
halls  ol  legislation."  See  also  Calia  v. 
United  States,  152  U.  B.  211,  38  L.  ed. 
410,  14  Sup.  Ct  Rep.  613;  United  States 
V.  Bailey,  B  Pet  238,  9  L.  ed.  113 ;  Cosmos 
Exploration  Co.  v.  Qray  Eagle  Oil  Co.  190 
U.  S.  309,  47  L.  ed.  1070,  23  Sup.  Ct  Rep. 
692;  Oceanic  Steam  Nav.  Co.  v.  Stranahan, 
214  U.  S.  333,  63  L.  ed.  1019,  29  Sup.  Ct 
Rep.  C71 :  Roughtou  v.  Knisht.  219  V.  S, 
537.  55  L.  ed.  — .  31  Sup.  Ct.  Rep.  207 ; 
Smith  V.  Whitney.  116  U.  S.  107.  29  L.  pd. 
601. 6  Sup,  Ct.  Rep,  570 ;  Ex  parte  Reed.  100 
U-  S.  22.  25  L.  ed.  539;  Graiiot  v.  United 
States.  4  How.  81.  11  L.  ed.  SS3. 

In  Brodbine  v.  Revere,  182  Mass.  S99,  66 
N.  E.  607,  a  boulevard  and  park  board  was 
given  authority  to  make  rates  and  regula- 
tions for  tbe  control  and  government  of 
the  roadway*  under  its  care.  It  waa  there 
held  that  the  provision  in  the  act  that 
breaches  of  tbe  rules  thus  made  should  be 
breaches  of  the  peace,  punishable  in  any 
court  having  jurisdiction,  was  not  a  del^a- 
tion  of  legislative  power  which  was  uncon- 
stitutional- The  eourt  called  attention  to 
the  fact  that  the  punishment  was  not  fixed  ^ 
by  the  board,  saying  that  the  making  of  the  ^ 
rules  was  administrative,  while'the  sub>  • 
stantive  legialation  waa  in  the  statute, 
which  provided  that  they  should  be  pun- 
ished  as  breaches  of  the  peace. 

That  "Congress  cannot  delegate  Icgislatin 
power  is  a  principle  universally  recognized 
as  vital  to  the  integrity  and  maintenanea 
of  the  system  of  government  ordained  by 
the  Constitution."  Marshall  Field  a:  Co. 
V.  Clark,  143  U.  S.  1192,  3S  L.  ed.  300,  12 
Sup.  Ct  Rep.  496.  But  the  authority  to 
make  adminietrative  rules  is  not  a  del^a- 
tion  of  legislative  power,  nor  are  such  rulea 
raised  from  an  administrative  to  a  legisla- 
tive character  because  tbe  violation  thereof 
is  punished  as  a  public  offense. 

It  is  true  that  there  is  no  act  of  Congress 
which,  in  express  terms,  declares  that  it 
shall  be  unlawful  to  grase  sheep  on  a  foreat 
reserve.  Bat  the  statutes  from  which  W* 
have  quoted  declare  that  the  privilege  of  us- 
ing reserves  for  "all  proper  and  lawful 
purposea"  ia  subject  to  tbe  proriao  tlwl 


dn.Google 


UfiWI  ▼.  UNHXD  STATES. 


tlM  p«non  w  naUg  thm  ihall  oomplj  "with 
tlie  rulM  uid  nguUUoiu  aoveriag  >»id  for- 
«*t  rsMTration."  Tb*  lame  *ct  mftkei  it 
ma  offenae  to  TloUte  tliOM  regultttiona;  that 
la,  to  UM  them  otherwUe  thua  in  accord- 
ance with  the  rulea  eitabliehed  by  the  Bccre- 
taiy,  Thua  the  implied  Umuh  under  which 
Uw  United  Statei  had  auffered  ita  public 
domain  to  be  uaed  aa  a  paature  for  abeep  and 
eattle,  mentioned  in  Buford  v.  Hout^  133 
U.  a  326,  33  L.  ed.  020,  ]0  Sup.  Ct  Rep. 
MS,  waa  curtailed  and  qualified  bj  Congreee, 
to  the  extent  that  aucb  privilege  ahould 
not  be  eiereiaed  in  eontravention  of  the 
mlea  and  regulationa.  Wilcox  t.  Jaekwti, 
13  Pet.  S13,  10  L.  ed.  271. 

If,  after  the  paasage  of  Uie  act  and  the 
promulgation  of  the  rul«,  the  dcfendanta 
drove  and  grand  their  aheep  upon  the  re- 
serve, in  violation  of  tba  r^nlationa,  the; 
ware  making  an  unlawful  use  of  the  govern- 
maiifa  propertj.  In  doing  ao  tliey  therebj 
made  themselvea  liable  to  the  penalty  im- 
poaad  by  Congrees. 
^  It  waa  argued  that,  even  if  the  Secretary 
N  eould  eatabliah  regulationa  under  which  a 
'  permit  waa  required,  there  waa*nothlng  in 
tba  act  to  indicate  that  Congreaa  bad  in- 
tended or  authoriiad  him  to  charge  for  the 
privilege  of  graiing  aheep  on  the  reaerve. 
Tbeae  fees  were  fixed  to  prevent  eiceaaive 
graiing,  and  thereby  protect  the  young 
growth  and  native  graaaes  from  deitructioQ, 
and  to  malce  a  slight  Income  with  which 
to  meet  the  expenses  of  management  In 
addition  to  the  general  power  in  the  act 
of  1S97,  already  qnoted,  tlie  act  of  February 
lat,  1905  [33  Stat,  at  L.  028,  chap.  28S,  S  6, 
V.  8.  Comp.  SUt  Supp.  lOOn,  p.  077],  clear- 
ly indicates  that  the  Secretary  waa  nutlior- 
liad  to  malte  efaargea  out  of  which  a  revenue 
from  foreet  reeourcea  waa  expected  to  arise. 
For  it  declarea  that  "all  money  received 
from  the  aale  of  any  produota  or  the  use 
of  any  land  or  resources  of  aaid  forest  re- 
serves" shall  be  covered  into  the  Treasury, 
and  be  applied  toward  the  paymeot  of  for- 
•■t  azpenses.  This  act  was  paaaed  before 
the  promulgation  of  regulation  4S,  act  out 
1b  tba  Indictment 

Bubaequent  acta  also  provide  that  money 
raosived  from  "any  source  of  forest  reserva- 
tion revenue"  ahould  be  covered  into  the 
Traaaury,  and  a  part  thereof  waa  to  be 
turned  over  to  tfae  Treaaurera  of  tbe  respec- 
tive state*,  to  be  expended  for  the  beneflt 
of  tbe  public  school*  and  public  roads  in  tbe 
eonntie*  in  which  tbe  forest  reserves  are 
situated.  (S4  BUt  at  L.  084,  diap.  3913, 
1S70,  chap.  eW)7-) 

Tba  Secretary  of  Agriculture  could  not 
make  rules  and  r^ulationa  for  any  and 
•very  purpoae.  WilliamMn  v.  United 
SUtea,  207  U.  8.  402,  S2  L.  ed.  207,  28  Bup. 


Ct  Rep.  103.     As  to  thoaa  har»  Involved, 

tbey  all  relate  to  matters  elearly  indicated 
and  authorized  by  Congress  The  subjects 
as  to  which  the  Secretary  can  regulate  are 
deCned.  Xbe  lands  are  set  apart  as  a  for- 
est reaerve.  He  i*  required  to  make  provi- 
sion to  protect  them  from  depredations  and 
from  harmful  uses.  He  is  authorized  "to 
regulate  tbe  occupancy  and  use  and  to  pre- 
serve tbe  forests  from  dsstruction."  A  vi- 
olation of  renaonable  rules  regulating  the 
use  and  occupaiiey  of  the  property  Is  made 
a  crime,  not  by  the  Secretary,  but  by  Con- 
greaa, Tbe  statute,  not  the  Secretary,  flxea  «,, 
tbe  penalty.  g 

■The  Indictment  chargea,  and  the  demur-  ■ 
rer,  admit*  that  rule  45  was  promulgated 
for  tbe  purpose  of  regulating  the  ocou- 
pauey  and  use  of  tbe  public  foreit  rea- 
ervation  and  preserving  the  forest  The 
Secretary  did  not  exercise  tbe  legislative 
power  of  declaring  tbe  penalty  oi  fixing 
tlje  punishment  for  grazing  sheep  without 
a  permit  but  tbe  pUDJshment  is  imposed 
by  the  act  itaelt.  The  offense  is  not  against 
tbe  Secretary,  but  as  tbe  indictment  prop- 
erly conclude*,  "contrary  to  the  laws  of  the 
United  States  and  tbe  peace  and  digni^ 
thereof."  The  deniurrara  should  have  been 
overruled,  The  afBrmances  by  a  divided 
court  heretofore  entered  are  set  aside  and 
the  judgments  in  both  cases  reveraed. 


[220  TJ.  B.  ^23.) 
FRED  LIQHT,  Appt, 

UNITED  STATES. 

CoMSTrrnnoKAL   Law   (t  62*)  — DBLKflA- 

1.  Legislative   power    waa    not   unconati- 
tutionally    delegated    to    the    Secretary    of 


677),  making  criminal  the  violatW  .    . 

rule*  and  regulattooa  oovertng  forest  reasr- 
vationa,  made  and  promulgated  by  bim 
under  authority  of  those  statutes. 

[Ed.  Note.— For  olber  cases,  see  Conatltntlonal 
I*w,  Cent,  DIs.  ji  M-lOfl;    Dec.  Dl«.  I  81.'] 

Woods  ahd  Fohestb  (f  8*)— Power  or 
CoNQBEaa — Ebtabushiro  Fobest  Rxseb- 
VATions. 

2.  Congreaa,  in  tbe  exercise  of  its  con- 
trol of  the  property  of  the  United  SUtes, 
under  U.  8.  Const  art  4,  9  3,  could  con- 
stitutionally enact  the  act  of  March  3, 
18S1  (Ze  Stat  at  L.  1103.  chap.  GQl,  U.  S. 
Comp.   Stat   1901,   p.   1637),   under   which 

Fiublie    forest    re*ervation*   may    be   estab- 
ished   on   tbe   public   domain   without   th« 
consent  of  tbe  state  where  the  land  lies. 
[Ed.    Note,— For   ottaer   cases,   see  Woods  and 
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Oor.  : 


Public  Lands  ({  i7*>— OnAzma  oit  Fob- 

WT    HX8EBVATI0W8— FEPfCBS. 

a.  The  llDited  SUt«i  ii  entitled  ta  in- 
frmctiTe  relief  wbare  &  cattle  owner  who 
nu  not  Kcured  the  requisite  ttock-grazing 
permit  from  the  Secretary  of  Agriculture 
turns  out  his  cattle  under  circumBtances 
which  ihow-that  he  expected  and  intended 
that  they  would  graze  on  a  forest  reserva- 
tion, altnoush  the  government  may  not  bare 
eom^lied  with  the  local  fence  laws, — even  sa- 
auming  that  sueh  laws  oan  apply  to  the 
Uuit«d  States. 

[Kd.  Note.— For  other  ouea,  ks  Public  l4Uida, 
C«nt.  Die  i  U;    Dm.  Dig.  |  17.*] 

[No.  360.] 

ArgBed  February  27  and  S8, 1911.    Docided 
May  1,  1611. 

APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  District  of  Colo- 
ndo  to  review  a  decree  enjoiulng  the  graz- 
ing of  itoolc  on  a  public  forest  reseTvation 
without  a  permit.     Affirmed. 

n  Statement  by  Hr.  Justtee  Lamar: 
f  *  The  Holy  Cross  Forest  Reserve  was  e«tab- 
Usbed  under  the  proviaions  ol  the  Act  of 
Uarch  3,  IS91.  By  that  and  subsequent 
Statu  tea  the  Secretary  of  Agriculture  was 
aiLthoriced  to  make  provisions  for  the  pro- 
taotloa  against  destruction  by  flre  and  dep- 
redatiofl*  of  the  public  forest  and  forest 
reaervations,  and  to  "make  such  rules  and 
I^;nlatlons  and  establish  such  service  as 
will  insure  the  objects  of  sush  reservatioui ; 
■amely,  to  regulate  their  occupancy  and 
use,  and  to  preserve  the  forests  thereon 
from  destruction."  26  Stat,  at  L.  1103, 
flhap.  661,  U.  S.  Comp.  Stat.  ISOl,  p.  1537; 
80  Stat  at  L.  36,  chap.  2,  U.  8.  Comp. 
Stat  1901,  p.  1640;  act  of  Congresa  Feb. 
ruary  1,  190G  [33  Stat  at  L.  623,  chap. 
ZSe,  U.  8.  Comp.  SUt  Supp.  1909,  p.  STT] ; 
7  Fed.  Stat  Anno.  310,  312;  and  Fed.  Stat 
Anno.  Supp.  1909,  page  6S3.  In  pursuance 
of  these  statutes,  regulations  were  adopt- 
ed establishing  grazing  districts  on  which 
only  a  limited  number  of  cattle  were  al- 
0  lowed.  The  regulations  provided  that  a  few 
J  head  of  cattle  of  prospectors,  campers,  and 
*  not  more  than  ten'belonging  to  a  settler 
residing  near  the  forest,  might  be  admitted 
without  permit;  but,  saving  these  excep- 
tions, the  general  rule  was  that  "all  persons 
must  secure  permits  before  grazing  any 
stock  in  a  national  forest." 

On  April  T,  1S08,  the  United  States, 
through  the  district  attorney,  filed  a  bill 
In  the  circuit  court  for  the  district  of  Colo- 
rado, reciting  the  matters  above  outlined, 
•od  alleging  that  the  defendant,  Fred  Light, 
owned  a  herd  of  about  600  cattle  and  a 
raneh  of  640  aeree,  located  2)  miles  to  the 


eaet,  and  6  mile*  to  the  north,  of  the  lee- 
ervation.  This  herd  was  turned  out  to 
range  during  the  spring  and  summer,  and 
the  ranch  then  used  as  a  place  on  which  to 
raise  bay  for  their  austenanoe. 

That  between  the  ranch  and  the  reserva- 
tion was  other  public  and  unoccupied  land 
of  the  United  States;  but,  owing  to  the  fact 
that  only  a  limited  number  of  cattle  were 
allowed  on  the  reservation,  the  grazing  there 
was  better  than  on  this  publio  land.  For 
this  reason,  and  because  of  the  superior 
water  facilitiea  and  tlie  tendency  of  the 
cattle  to  follow  the  trails  and  stream  lead- 
ing from  the  ranch  to  the  reservation,  thej 
naturally  went  direct  to  the  reservation. 
The  bill  charged  that  the  defendant,  when 
turning  them  loose,  knew  and  expected  that 
they  would  go  upon  the  reservation,  and 
took  no  action  to  prevent  them  from  tres- 
passing. That  by  thus  knowingly  and 
wrongfully  permitting  them  to  enter  on  the 
reservation  he  intentionally  caused  his  cat- 
tle to  make  a  trespass,  in  breach  of  the 
United  States  property  and  adminietrative 
rights,  and  has  openly  and  privately  atated 
his  purpose  to  disregard  the  regulations, 
and  without  permit  to  allow,  and,  in  the 
manner  stated,  to  cause,  his  cattle  to  en- 
ter, feed,  and  graze  thereon. 

The  bill  prayed  for  an  injunction.  The 
defendant's  general  demurrer  vras  overruled. 

His  answer  denied  that  the  topography 
of  the  country  around  his  ranch  or  the  w»-  S 
ter  and  grazing  conditions  were'such  as* 
to  cause  his  cattle  to  go  on  the  reserva- 
tion; be  denied  that  many  of  tbem  did  g* 
thereon,  though  admitting  that  some  had 
grazed  on  the  reservation.  He  admitted 
that  tie  had  liberated  his  cattle  without  hav- 
ing secured  or  intending  to  apply  for  a 
permit,  but  denied  that  be  wilfully  or  in- 
tentionally caused  them  to  go  on  the  res- 
ervation, submitting  that  he  was  not  re- 
quired to  obtain  any  sueh  permit  He  ad- 
mits that  it  is  his  intention  hereafter,  as 
heretofore,  to  turn  his  cattle  out  on  the  un- 
reserved public  land  of  the  United  States 
adjoining  bis  ranch  to  the  northeast  there- 
of, without  securing  or  applying  for  any 
permit  for  the  cattle  to  graze  upon  the  so- 
called  Holy  Cross  Reserve;  denies  that  any 
damage  will  be  done  if  they  do  go  upon  the 
reserve;  and  contends  that  if,  because  of 
their  straying  proclivities,  they  shall  go 
on  the  reserve,  the  complainant  ia  without 
remedy  against  the  defendant,  at  law  or  in 
equity,  BO  long  aa  complainant  fails  to  fence 
the  reserve,  as  required  by  the  laws  of  Col- 
orado. He  claims  the  benefit  of  the  Colo- 
rado statute  requiring  the  owner  of  land 
to  erect  and  maintain  a  fence  of  given 
height  and  strength,  in  default  of  which  the 
owner  is  not  entitled  to  recover  for  damage 
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BvidenM  nj  taken,  and  after  hearing, 
tha  eireuit  eoart  found  for  the  gorerament, 
and  antered  k  decree  enjoining  the  defend- 
ant from  ia  an;  mannar  caiuing,  or  per- 
mitting, hia  Btoek  to  go,  stray  upon,  or 
nmain  within  the  aaid  forait  or  any  por- 
tion thereof. 

Tha  defendant  appealed  and  aaaignad  that 
Hb^  doerea  against  him  wa«  erroneona ;  that 
tlia  publie  landa  ara  held  in  truit  for  the 
people  of  the  ■erera)  atatea,  and  the  proa- 
lamation  creating  tha  reSBTva  without  the 
aonaant  ot  tha  state  of  Colorado  is  con- 
trary to  and  in  violation  of  aaid  trust;  that 
tba    decree    ia    void    beoauae    it,    in    effect, 

^  koldi  that  the  Unitad  States  is  exempt  from 

M  the  municipal  lawa  of  the  atata  of  Colorado, 

•  lalating  to  fences;  that  tha  statut«*con- 
farring  upon  tha  aaid  Secretary  of  Agricul- 
tnre  tlw  power  to  make  rules  and  regula- 
tions was  an  nneonatituUonal  delegation 
•f  authority  to  him,  and  the  mlea  and  reg- 
«lati<wu  therefore  void;  and  that  the  rules 
Baationed  in  the  bill  are  unraasooable,  do 
not  tend  to  Inaure  the  object  of  forest  res- 
arration,  and  constitute  an  onoonBtitutional 
Intarferencs  by  the  government  of  the  Unit- 
«d  Statea  with  fence  and  other  statutes  of 
the  state  of  Colorado,  enacted  through  the 
aareiae  of  the  police  power  of  the  state. 

Usasrs.  JamM  H.  Taller,  John  T.  Bar- 
Batt,  Henry  H.  Teller,  G.  S.  Thomaa,  B.  0. 
Stimaon,  Milton  Smith,  H.  A  BidcA,  and 
Balph  MeCrillis   for  appellant. 

2     Hr.  Bmeat  Knaebel  for  appellee. 

■  *  Mr.  Justice  Lnmar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendant  was  enjoined  from  pastur- 
iog  hi*  cattle  on  the  Holy  Croes  Forest 
Reserve,  because  he  had  refused  to  comply 
with  the  regulations  adopted  by  the  Secre- 
tary of  Agriculture,  under  the  authority 
aonferred  by  the  act  of  June  4,  1867  (30 
Stat.  3S,  cbap.  E),  to  make  rules  and  reg- 
ulations as  to  the  use,  occupancy,  and  pres- 
ervation of  forests.  The  validity  of  the 
rule  is  attacked  on  the  ground  that  Con- 
gress could  not  delegate  to  ths  Secretary 
legislative  power.  We  need  not  discuss 
that  question.  In  view  of  the  opinion  In 
United   SUtes  v.   Qrimaud    (just  decided), 

„  220  U.  S.  50e,  Do  L.  ed.  — ,81  Sap.  Ct 
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•  *  Tht  bill  alleged,  and  there  was  evidence 
to  support  the  finding,  that  the  defendant, 
with  the  expectation  and  intention  that 
tb^  would  do  eo,  turned  his  cattle  out  at  a 
tima  and  place  which  made  it  certain  that 
tlM7  would  leave  the  open  public  lands  and 
(D  at  one*  to  the  reaerve,  where  there  was 


good  water  and  flna  pactnngs.  VTben  noti- 
fied to  remove  tha  oattla^  ha  diHilinad  to  do 
so,  and  threatened  to  resist  if  they  should 
ba  driven  off  by  a  forest  offioer.  He  justi- 
fled  tbia  position  on  the  ground  that  the 
statute  of  Colorado  provided  that  a  land- 
owner oould  not  recover  damages  for  trea- 
pass  by  animals  unless  the  property  was  in- 
closed with  a  fence  of  designated  siie  and 
materiaL  Begardlesa  of  any  conflict  in  the 
testimony,  the  defendant  claims  that  un- 
leas  the  government  put  a  fence  around  tlw 
reserve.  It  bad  no  remedy,  either  at  law 
or  in  equity,  nor  oould  be  be  required  ta 
prevent  hia  cattle  straying  upon  tha  re- 
serve from  the  open  public  land  on  wUeh 
he  had  a  right  to  turn  tham  looaa. 

At  common  law  the  owner  waa  required 
to  eanfine  his  live  stock,  or  else  was  held 
liable  for  any  damage  done  by  them  upon 
the  land  of  third  persons.  That  law  was  not 
adapted  to  the  situation  of  those  states 
whwa  there  were  great  plaina  and  vast 
tracta  of  uninclosed  land,  suitable  for  pas- 
ture. And  so,  without  passing  a  statute, 
or  taking  any  alDrmatlve  action  on  tha  sub- 
ject, the  United  SUtea  suffered  its  publie 
domain  to  be  used  for  such  purposes.  There 
thua  grew  up  a  sort  of  implied  license  that 
these  lands,  thus  left  open,  might  be  nsed 
so  long  aa  the  government  did  not  cancel 
its  tacit  consent.  Butord  v.  Hont,  1S3 
U.  fi.  326,  33  L.  ed.  020,  10  Sup.  Ct.  Rep. 
3DS.  Its  failure  to  object,  however,  did  not 
confer  any  vested  right  on  the  complainant, 

did  It  deprive  the  United  States  of  tha 
power  of  recalling  any  implied  license  un- 
der which  the  land  had  been  used  for  pri- 
vate purpoBcs.  Steele  v.  United  States,  113 
U.  S.  130,  28  L.  ed.  902,  S  Sup.  Ct  Rep. 
396;  Wilcox  V.  Jackaon,  13  Pet  SIS,  10 
L.  ed.  271.  ^ 

It  is  contended,  however,  that  Congreu  N 
eannot*eonstitntionally  withdraw  large  bod-  ■ 
lee  of  land  from  settlement  without  the  oon- 
sent  of  the  state  where  it  is  located;  and  it 
ia  then  argued  that  the  act  of  1891  [2« 
Stat  at  L.  1103,  chap.  661,  U.  fi.  Comp. 
SUt  190],  p.  1637],  providing  for  the  es- 
tablishment of  reservations,  was  void,  to 
that  nhr>  is  nominally  a  reserve  is,  Id  law, 
to  be  treated  as  open  and  uninclosed  land, 
as  to  which  there  still  exists  the  implied  U- 

I  that  it  may  be  used  for  grazing  pur- 
poaea.  But  "the  nation  is  an  owner,  and 
baa  made  Congreaa  the  principal  agent  to 
diapoae  of  its  property.  .  .  .  Congress  la 
the  body  to  which  is  given  the  powar  to 
determine  the  conditions  upon  which  the 
public  landa  shall  be  disposed  of."  Butte 
City  Water  Co.  v.  Baker.  lOfl  U.  8.  J2«, 
<9  L.  ed.  412,  2S  Sup.  Ot  Bep.  211.  "Tha 
government  has,  with  respect  to  ita  own 
lands,  the  rights  of  an  ordinary  proprietvr 
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to  maintafii  iU  posseseion  and  to  prosecute 
tieipftsaerk  It  nwy  deal  with  such  lands 
precisely  as  a  private  individual  maj  deal 
with  hit  farming  property.  It  may  aell  oi 
witbbold  tbem  from  sale."  Can  field  v. 
United  States,  167  U.  S.  524,  42  L.  ed.  262, 
IT  Sup.  Ct  Rep.  864.  And  if  it  may  \ 
hold  from  sals  and  settlement,  it  may  also, 
as  an  owner,  object  to  its  property  being 
used  for  grazing  purposes,  for  "the  govern- 
ment is  charged  with  the  duty  and  clothed 
with  the  power  to  protect  the  public  domain 
from  trespass  and  unlawful  appropriation." 
United  State*  v.  Beebe,  127  U.  6.  342,  32 
L.  ed.  123,  8  Sup.  Ct  Rep.  10B3. 

The  United  States  can  prohibit  absolutely 
or  fix  the  tenns  on  which  its  property  may 
be  used.  A>  it  can  withold  or  reaerve  tbe 
land,  it  can  do  so  indefinitely.  Steams  v. 
Minnesota,  170  U.  S.  243,  46  L.  ed.  173,  21 
Sup.  Ct  Rep.  73.  It  is  true  tbat  the  "Unit- 
ed States  do  not  and  cannot  hold  property 
as  a  monarch  may,  for  private  or  personal 
pnrpotes."  Van  Brocklin  v.  Anderson  (Van 
Braeklin  t.  TennessM),  117  U.  B.  168,  ZS 
L.  «d.  847,  e  Sup.  Ct  Rep.  670.  But  that 
doM  not  lead  to  the  conclusion  that  It  is 
without  the  rights  incident  to  owneraliip, 
for  the  Constitution  declares,  g  S,  art  4, 
that  "CongresB  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and  reguU- 
^  tiona  respecting  the  territory  or  tho  prop- 
N  arty  belonging  to  tbe  United  States."  "The 
•  full  Kope  of  this*paragT&ph  has  never  been 
definitely  settled.  Primarily,  at  least,  it 
ia  ■  grant  of  power  to  the  United  State*  of 
control  over  its  property."  Kansas  v.  Col- 
orado, 206  U.  B.  89,  61  L.  ed.  071,  27  Snp. 
Ct  Rep.  665. 

"AH  the  public  lands  of  the  nation  are 
held  in  trust  for  tbe  people  of  tbe  whole 
eountry."  United  States  v.  Trinidad  Coal 
&  Coking  Co.  137  U.  8.  160,  34  L.  ed.  640, 
11  Sup.  Ct  Rep.  ST.  And  it  is  not  for  the 
eourta  to  say  how  tbat  trust  shall  be  ad- 
ministered. That  ia  for  Congress  to  deter- 
mine^ The  courts  cannot  compel  it  to  set 
•side  the  lands  for  settlement,  or  to  suffer 
them  to  be  used  for  agricultural  or  grazing 
purposes,  nor  interfere  when,  in  tbe  exer- 
cise of  its  discretion,  Congress  establishes 
a  forest  reserve  for  what  it  decides  to  be  na- 
tional and  public  purposes.  In  the  same 
way  and  in  the  exercise  of  tbe  same  trust 
it  may  disestablish  a  reserve,  and  devote 
the  proper^  to  aome  other  national  and 
pnblie  purpose.  These  are  rights  incident 
to  proprietorship,  to  say  nothing  of  the 
power  of  tbe  United  States  as  a  sovereign 
orer  the  property  belonging  to  it  Even  a 
private  owner  would  be  entitled  to  protec- 
tion against  wilful  trespasses,  and  statutes 
providing  tbat  damage  done  by  animals  can- 
not be  recovered,  unless  the  land  bad  been 


inclosed  with  a  fence  of  the  size  and  ma- 
terial required,  do  not  give  permission  to 
the  owner  of  cattle  to  use  his  neiglibor's 
land  as  a  pasture.  They  are  intended  to 
condone  trespasses  by  straying  cattle;  they 
liave  no  application  to  cases  wliere  they  are 
driven  upon  un fenced  land  in  order  that 
they  may  feed  there.  Lazarus  v.  Phelps,  I5Z 
U.  S.  81,  38  L.  ed.  363,  14  Sup.  Ct  Rep. 
477;  Monroe  t.  Cannon,  24  Mont  324,  81 
Am.  St  Rep.  439,  61  Pac  863;  St.  Louis 
Cattle  Co.  V.  Vaught,  1  Tex.  Cfv.  App,  383, 
20  S.  W.  855;  Union  P.  R.  Co.  v,  Rollins. 
5  Kan.  176. 

Fence  laws  do  not  authorize  wanton  and 
wilful  trespass,  nor  do  they  afford  immun- 
ity to  those  who,  in  disregard  of  property 
rights,  turn  loose  their  cattle  under  circum- 
stances showing  that  they  were  intended 
to  graze  upon  tbe  lands  of  another. 

This   the   defendant   did,   under    oircum-  ^ 
stances    •9uivalent    to    driving    his    cattle  ca 
upon    tbe   forest   reserve.      He   could 'havaf 
obtained  a  permit  for  reasonable  pasturage. 
He  not  only  declined  to  apply  for  such  li- 
cense, but  there  is  evidence  that  he  threat- 
ened   to    resist   efforts   to    havn   his    cattle 
removed  from   the  reserve,  and  in  his   an- 
swer  he  declares  that  he  will  continue  to 
turn  out  his   cattle,   and  contends   that  if 
they  go  upon   the   reserve   the   government 
has  no  remedy  at  taw  or  in  equity.     This 
claim  answers  itself. 

It  appears  that  the  defendant  turned  out 
bia  cattle  under  circumstances  which 
showed  that  he  expected  and  intended  that 
they  would  go  upon  the  reserve  to  graze 
thereon.  Under  the  facts,  the  court  prop- 
erly granted  an  injunction.  Tbe  judgment 
ight  on  tbe  merits,  wholly  regardless 
of  tbe  question  as  to  whether  the  govern- 
ment had  inolosed  its  property. 

This  makes  it  unnecessary  to  consider 
how  far  the  United  States  is  required  to 
fence  its  property,  or  the  other  constitution- 
al questions  involved.  For,  as  said  in  Siler 
Louisville  4  N.  R,  Co.  213  U.  S.  193, 
ti3  L.  ed.  758,  29  Sup.  Ct  Rep.  451,  "where 
this  court  can  be  decided  without 
reference  to  questions  arising  under  the 
Federal  Constitution,  that  course  is  usual- 
ly pursued,  and  is  not  departed  from  with- 
out important  reasons."  The  decree  la 
therefore  affirmed. 

<na  o.  B.  w.> 
MARIANO  P.  SENA,  PIff.  In  Err., 

AMERICAN    TUKQUOrSB    COMPANY. 

■'8  Trra  — 

nRCKBTAIN 

Bound  ABixs. 

1.  A  Mexican  land  (rrant  will  not  support 
an  action  in  ejectment  where  the  evldeno* 
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offered  to  identify  Oit  boandvies  of  luch 

Srant  iB  Inaufficient  to  ihow  that  thej  in- 
aded  the  land  in  dispute. 
[Ed.    Note.— For   otlier    taan.    ««   IM«(itiii«nt,' 
Dec.  Dig.  e  11.*] 

Appeal  and  Erbob  ^  866*)— Scope  or 
Bbvibw— Verdict  Dibectsd  oh  Requsst 
or  Both  Parties. 

2.  A  Judgment  entered  on  a  verdict  direct- 
ed by  tiie  court  after  both  parties  had 
■noved  for  such  direction  must  stand  unless 
the  court'*  ruling  it  wrong  as  a  matter  of 
law. 


IN  ERROR  to  the  Supreme  Conrt  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  afFtrmed  a  judgment  of  the 
Diatrict  Court  of  Santa  Fe  County,  in  that 
■tate,  in  favor  of  defendant  In  an  action 
in  ejectment.     Affirmed. 

See  same  case  below,  14  N.  M.  611,  08 
Pac.  170. 

The  facta  are  stated  in  the  opinion. 
Meain.  Frank  W.  Clancy  and  Harry  8. 
Clancy  for  plaintiff  in  error. 

Maura.  Matt.  O.  Reynold*,  Thomas  B. 
Harlan,  and  Stephen  B.  Davia,  Jr.,  for  de- 
^  fandant  in  error. 

9 

*    *Ht.  Justice  Holmea  delivered  the  opinion 
«f  the  court: 

TUa  is  an  action  of  ejectment  for  about 
SO  acTMi  in  section  81,  township  16  north, 
rang»  8  east,  in  the  county  of  Santa  Fe, 
New  Mexico,  which  the  defendant  holds  un- 
der mining  claim*  dating  from  IS85  to 
1S>2,  and  located  under  the  lawa  of  the 
United  SUtea.  It  waa  brongbt  after  the 
ptaintifrB  failure  to  eatahliah  title,  under 
ft  Mexican  grtait,  to  a  large  tract  of  which 
thia  land  is  alleged  to  be  a  pi^,  in  the  court 
M  private  land  claims,  and  in  this  court  on 
appeal.  Sena  v.  United  BtaUs,  189  U.  S. 
£33,  47  L.  ed.  787,  83  Sup.  Ot  Rep.  696. 
Id.  BM,  «7  L.  ed.  7B2,  23  Sup.  a.  Rep.  867. 
nic  decree  left  open  the  question  whether 
the  plaintiff  had  a  perfect  or  imperfect 
title,  and  waa  witbont  prejudice  of  further 
proMedingB,  as,  in  case  of  a  perfect  title, 
Iha  statute  establishtng  the  oourt  of  private 
land  olaima  did  not  require  a  eonflrmation 
by  that  court  Act  of  March  3,  1891,  chap. 
B3B,  I  8;  86  8Ut.  at  L.  854,  867,  U.  B, 
Ctwp.  SUt  1901,  pp.  766,  760;  Richardson 
r.  Ainaa,  218  U.  S.  289,  64  U  ed.  1044,  31 
SnpL  Ct.  Rep.  23,  The  former  decision  waa 
put  on  the  ground  of  lacfaea;  but  in  the 
preaeat  suit  the  plaintiff  offered  some  little 
additional  evidence  of  acta  indicative  of 
poueaaioD  later  than  any  proved  twfora. 
Both    partiea,    however,    moved    that    the 


court  ahould  direct  a  verdict.  Benttell  v. 
Magone.  157  U.  S.  15i,  39  L.  ed.  C54,  15 
Sup.  Ct.  Rep.  566;  Empire  State  Cattle 
Co.  V.  Atchison  T.  &  S.  F.  R.  Co.  210  U.  S. 
1,  62  L.  ed.  831,  28  Sup.  Ct.  Rep.  007,  IS 
A.  k  E.  Ann.  Cas.  70.  The  court  ot  first  in- 
stance was  of  opinion  that  tbe  boundaries 
of  tbe  grant  under  which  tlie  plain  till 
claims  were  not  proved  to  include  tbe  laud 
in  dispute,  and  directed  a  verdict  for  the 
defendant.  Tbe  judgment  was  afTiriiicd  by 
the  supreme  court  of  the  territory  on  tiie  » 
ground  that  the*grant  did  not  appear  to  • 
have  been  conlirmed  as  required  by  a  Span- 
ish ordinance  of  October  15,  J  752,  2  White's 
New  Recop.  62,  63  [*S1],  and  thnt  the  evi- 
dence of  possession,  etc.,  was  too  vague  to 
raise  a  presumption  in  place  of  proof.  The 
plaiutilT  took  a  writ  of  error  and  brings 
the  case  bere. 

The  grant  under  which  the  plaintiff 
claimB  waa  made  to  Joseph  de  Leyba  in 
1728.  Subject  to  what  was  said  in  the  for- 
mer decision  (189  U.  S.  233,  237,  47  L.  ed, 
7S7,  790,  23  Sup.  Ct  Rep.  596), the  bound- 
aries on  the  north  and  east  may  be  assiuned 
to  be  established,  but  the  others  give  rise 
to  tbe  trouble.  They  are  "on  the  south  by 
an  arroyo  called  Cueata  del  Oregano;  on 
the  west  by  land  of  Juan  Garcia  del  las  Rl- 
vas."  To  translate  tbese  words  into  thing*, 
tbe  plaintiff  put  in  evidence  a  grant  to  Mi- 
guel Garzia  de  la  Riba  of  the  sitio  of  the 
old  pueblo  the  Cienega,  dated  August  18, 
1701,  and  a  grant  of  tbe  same  property 
from  Miguel  to  bis  aon,  Juan  Garcia  de  la 
Riba,  dated  March  12,  1704,  tbe  latter 
bounding  the  property  on  the  east  by  tbe 
PeSasco  Blanco  de  las  Golondrinas  and  on 
the  south  by  tbe  catlada  of  Juana  Lopec 
He  also  put  in  the  will  of  a  aon  of  Joseph 
de  Leyba,  under  whom  the  plaintiff  ckinia, 
describing  the  Und  granted  to  his  father 
as  bounded  on  the  west  with  lands  of  the 
old  Pueblo  of  the  Ciencga.  PeHaseo  Blan- 
co was  shown  to  he  a  known  natural  ob- 
ject It  lies  to  the  north  of  the  north  boun- 
dary of  the  Leyba  grant,  but  the  plaintiff 
■ays  that  it  is  to  be  presumed  that  the  east- 
em  boundary  of  tbe  Riba  grant,  and  there- 
fore tbe  western  boundary  of  tbe  I.«yba 
grant,  waa  a  north  and  south  straight  line 
passing  through  the  Pefiaseo  Blanco,  and 
that  aueh  a  line  would  Inolnde  the  land  In 
dispute. 

But  there  are  great  diffieulties  in  the  way 
of  this  conclusion.    It  appears  that  in  1786 
a  grant  was  made  of  luid  in  or  known  as 
Los   Cerrlllo*,   title  under   whieh   was  con- 
firmed by  the  court  of  private  land  claims.  ^ 
This  tract  aztands  to  the  east  of  the  line  g 
drawn  by  the  plaintlff*th  rough  the  Pefiaseo  ■ 
Blanco,    tbe    eaatem    boundary    extending 
sontheaat  and  northwest  from  a  point  north 
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<rf  tlM  nortlierly  bouudaiy  of  the  Lejl)*  |  to  douM  taf  tlaita  th&t  the  plaintiff  may 
grant  to  aear  the  eaitern  bonndftTj  of  eec-  liave  to  other  land  not  now  in  Buit,  ve  eon- 
tlon  SI,  eontainlng  the  liuida  tn  dispute,  fine  oumlvea  to  the  ground  takeo  bj  the 
M  !■  indicated  by  the  diagram  below.  There    trial  court.     It  eeeme  to  lu  impouibla  to 
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la  nothing  adequate  to  eoDtradict  the  pre- 
sumption in  favor  of  tbla  grant,  and  It  at 
OBoe  make*  impouible  the  hypotbesia  that 
the  Clenega,  the  land  of  Juan  Garcia 
given  aa  the  weBteru  boundary  of  the  Leyba 
grant,  extended  to  a  etraight  line  running 
■onth  from  the  PeDasco  Blanco  through 
Hke  CerrilloB  grant  to  the  weat  of 
■ectioD  21.  Furthermore,  the  aoutbern 
boundary  of  the  Cienega  waa  the  oaQada 
of  Juana  Lopez.  Tbia  aeema  to  have  been 
to  the  weat  of  Loa  Cerrilloa,  and  again  to 
asclude  tbe  euppoeed  atraight  line.  The 
■oothem  boundary  of  Leyba  depended  on 
eontradietoTy  teatimany  at  to  the  existence 
of  an  arroyo  of  ttie  Cueata  del  Oregano  in 
the  neighborhood,  and  waa  tlioiigbt  by  the 
9  trial  judge  not  to  be  made  out.  With  re- 
P  gard  to  the* presumption  as  to  baundartea, 
it  is  to  be  obaerred  t)iat  the  northern  Iraund- 
ary  fa  euppooed  to  Im  a  more  or  leas  Ir- 
Tegnlar  road,  that  the  eastern  is  another 
road  running  irregularly  northeaat  and 
•out^weet,  and  the  aouthem,  as  oon tended 
for,  continues  the  aame  line  in  a  somewhat 
iDore  Dortherly  direction,  ao  that  the  out- 
line of  the  aupposed  grant  resembles  the 
peuinaula  of  Hindustan. 

There  are  other  aerioua  questions  tliat 
would  have  to  be  anawered  before  tbe  plain- 
tiff oould  recover,  adverted  to  in  the  for- 
mer decision  of  this  court  and  in  the  opin- 
iooa  of  the  two  oourta  below  in  the  present 
oMe.    But  as  it  la  desirable  not  to  draw  In- 


say  that  the  plaintiff  produced  erldenee 
sufSeient  to  disturb  tlie  defeudanto'  mining 
elaim  and  the  pouessiou  that  it  has  held 
M  long  under  the  laws  of  the  United  States. 
As  both  parties  moved  for  a  ruling,  and 
as  there  was  notliing  more,  according  to 
Beuttell  v.  Mngane,  167  U.  B.  ISi,  S9  L. 
ed.  6B4,  Ifi  Sup.  Ct.  Rep^  5M,  it  stood  ad- 
mitted that  there  was  no  question  of  fact 
sufflcient  to  preveot  a  ruling  being  made, 
and  tbe  motions  together  amounted  to  a 
request  that  the  court  should  And  any  facta 
necessary  to  malce  it;  ao  that  unless  the 
ruling  -waa  wrong  as  matter  of  law,  the 
judgment  must  stand.  But  it  hardly  Is 
necessary  to  iuvolte  that  principle  in  this 

Judgment  alHrmed. 


SPERHT    k 


AIDA  T.  RHODES. 

OOMsnTUTioNAL  Law  (I  278*)— Dm  Peo- 
CESB  OF  Law— Ubirq  Pobtbait  fob  Ad* 

VEBTiaiNO    PUBPOBES. 

Property  in  a  photograph  talten  after  N. 
Y.  I«ws  1003,  chap.  132,  went  into  effect,  U 
not  taken  wiUiout  due  proceas  of  law,  by  tlia 
proviaions  of  that  statuto  making  it  a  mis- 
demeanor to  use  the  name,  portrait,  or  pic- 
ture of  any  living  penon  for  advertising 
purposes  without   tbe  written  eonaent  of 


le  tcvio  *  I  HI 


am  U  Dao.  *  Am.  Digs.  IMT  to  date,  *  Bap'r 


^^^fTOglc 


8PBRBT  &  HDTCmNSON  C».T.BHODES. 


•1Mb  penon,  first  obtained,  and  giving  ■ 
right  of  action  for  dunage*  to  tba  Injurad 

(Bd.  Not*.— For  other 
Law,  D«c  Clt.  I  glS.*J 

(No.  128.) 


iN  ERROR  to  tbB  Suprema  Court  of  New 
York  to  review  a  judgment  entered  pur- 
■uant  to  tbe  mandate  of  tbe  Court  of  Ap- 
peala  of  that  ttate,  which  affirmed  a  judg- 
ment of  the  Appellat*  Division  of  aueli  Su- 
preme Court,  Second  Department,  which  had 
in  tnm  atBrmed  a  judgment  of  the  Trial 
Term  of  the  Supreme  Court  In  and  for 
King*  Countj,  in  favor  of  plaintiff  in  an 
action  brought  for  the  uk  of  a  photograph 
for  advertising  purpoaea.    AlSrmed. 

8m  aame  caw  below  in  appellate  division, 
120  App.  Div.  467,  104  N.  Y.  Supp.  1102. 
In  court  of  appeals,  163  N.  Y.  223,  — 
L3^{N.a]  —,  127  Am.  St-  Rep.  945,  8S 
N.  B.  1087. 

Use.  Rhodea,  tbe  plaintllt  below,  lat  for 
her  photocraph,  and  accepted  and  paid  tor 
several  photographed  portraits.  Subsequent- 
ly the  photosrapher  made  an  arrangement 
with  the  Sperrj  &  Hutchinson  Company, 
the  defendant  below,  a  corporation  tagBK- 
ed  in  the  business  of  Isruing  and  redeem- 
ing trading  stamps,  whereby  such  corpora- 
tlOD  was  enabled  to  offer  in  eicbange  tor  a 
certntn  number  of  these  stamps  an  order  up- 
on such  photographer  for  photographs.  In 
furtherance  of  this  arrangement  the  Sperry 
ft  Hutchinson  Company,  to  illustrate  the 
type  or  style  of  photograph  obtainable  for 
Its  stamps,  dlsplafed  In  its  premium  room. 
among  other  photographs,  several  portraits 
of  Mrs.  Rhodes.  This  was  done  without  her 
consent.  Tbe  Jury  assessed  the  damages  at 
$1,000. 

ICr.  John  Hftll  Jon«s  for  platntiiT  in 
•Tor  other  osaea  sm  same  topie  ti  |  HCMutB  la  I 


*  Ur.  Jnstiea  Holiaea  delivered  the  opin-  * 
ion  of  the  court: 

This  ii  an  action  brought  bf  the  defend-  S 
ant  In  error  for*iiaing  lier  photographed? 
portrait  for  advertising  purposes  without- 
her  written  eonaent  first  obtained.  Thr 
facta  were  found  againat  the  defendant  (tb» 
plaintiff  in  error),  an  injunction  was  is- 
sued, and  damages  were  awarded:  120  Appw- 
Div.  407,  104  N.  Y.  Supp.  1102;  the  judg' 
ment  was  affirmed  by  the  court  of  appeal» 
(193  N.  Y.  223,  —  L.E.A.(N.S.)  — ,  127" 
Am  St.  Rep.  S4S,  65  N.  £.  1097),  ajid 
thereupon  final  judgment  was  entered  tn 
the  Bupreme  court.  The  suit  was  baaed 
upon  chapter  132  of  the  Kew  York  Stat- 
utes of  1903,  which  makes  such  use  of  tba 
name,  portrait,  or  picture  of  any  living 
person  a  misdemeanor,  and  gives  this  ac- 
tion. The  case  comes  here  on  the  single 
question  of  the  constitutionality  of  the  act- 
It  is  argued  that  as  before  tbe  statute  a 
person  could  not  prevent  the  use  of  her 
portrait  bj  one  who  took  and  owned  it 
(Roberson  v.  Rochester  Folding  Boi  Co.  171 
N.  T.  63B,  69  L.R.A.  47B,  B9  Am.  St  Rep. 
82B,  64  N.  E.  442),  to  den?  that  use  now 
is  to  deprive  the  owner  of  hU  property 
without  due  procexs  of  law. 

llie  court  of  appeals  held  that  the  stat- 
ute applied  only  to  photographs  taken  afteF 
it  went  into  effect,  as  was  the  photograph 
of  tbe  plaintiff  that  the  defendant  need- 
The  property  was  brought  into  existeno» 
tmder  a  law  that  limited  the  uses  to  be  made- 
of  It,  and  if  otherwise  there  could  har* 
been  any  question,  in  such  a  case  there  i* 
none.  Some  comment  waa  made  hi  argo- 
ment  on  the  diatinetton  between  photo- 
graphs taken  before  and  after  the  date  lis 
1903,  as  inconaistent  with  the  Itth  Amend- 
ment. But  tbe  14th  Amendmeat  doe*  not 
forbid  statutes  and  statutory  changes  to 
have  a  beginning,  and  thus  to  discriminate 
betwetoi  the  right*  of  an  eailiar  and  later 
time. 

Judgment  affirmed. 
iM.  *  Am.  Digs.  1M7  ta  date, «  Bes's  tnOaiae 
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(Bl  U.  S-  U3.) 

SAMUEL  GOMPEHS,  JoIid  Mitchell,  wd 

Frank   Morrison,   Petitionen, 


Oot.   TtRX, 


BUCK'S  STOVE  &,  RANGE  COMPAKT. 

iRjuHcnoit  <|  101*>— AaAiKST  Botoot^- 
Vbbbai.  Acra, 

1.  A  court  of  «i]uit7  maj  enjoin  th«  eon- 
tinnanee  of  a  boycott,  although  apoken 
^□rda  or  written  matter  trere  used  aa  oua 
ot  tJia  inatmnientaHtiei  by  which  the  bay- 
eott  vas  made  effective. 

[Bd.    Nota.— For    otbar   caao,    hb   InjanetloD. 
Cent  Dl|.  II  m,  lli;    Dw.  D1|.  |  lOl.'I 
IirjORCTioif  (I  231*)  —  CoKTBMPT^Bivra- 

BiBLB  EaBOB  —  Sehtekcb  on  DSFKcnvK 

CounT. 

2.  A  decree  adjudging  each  defendant 
guilty  of  the  independent  acta  Bet  out  in 
separate  paragraphs  of  a  petition  charging 
them  with  contempt  of  an  injunction  order, 
and  consolidating  sentence  without  indi- 
cating how  much  of  the  punishment  was 
imposed  for  the  digobedience  io  an;  partiC' 
niar  instance,  should  be  reversed  if  it  op- 
peara  that  the  defendants  have  beeu  sen- 
tenced on  any  charge  which,  in  law  or  in 
tact,  does  not  constitute  a  disobedience  of 
the  injunction. 

(Dd.  Note.— nir  othsr  cases.  •*<  Injunction. 
Cent.  Dig.  I  GIT;    Dec  DIf.  1  231.*] 

iHJUWcnoN  (I  232")— CouTBMPT— Civji.  o 
CRIU  IRA  I.— Fdh  ibhhzht  . 

3.  A  punitive 
to  a  proceediriK 
tempt  where  the  contempt  consisted  in  do-. 
ing  that  which  had  been  prohibited  by  an 
injunction  could  not  properly  be  imposed  in 
contempt  proceedings  which  were  instituted, 
entitled,  tried,  and,  up  to  the  moment  of 
•entence,  treated,  as  a  part  of  the  original 
eanso  in  equity. 

[Ed.    NoH.— For    otHer   casw,    see    Injunction. 
Cent.  Dig.   El  61B-5IB  ;    Dec.  Dig.  I  231.'] 
IHJUNCTION    (i   232*)  —  CONTEUPT— Eftect 

OF  SETTI.EUBNT  OF  UAIH  CAOaB— DlSlIIS- 

SAL. 

4.  A  proceeding  in  etjuity  for  civil  con- 
tempt consisting  in  doing  that  which  was 
torbiddoi  by  an  injunction,  where  the  only 
remedial  relief  possible  was  a  fine  payable 
to  the  complainant,  must  be  diamissed 
without  prejudice  to  the  power  and  right 
of  the  court  granting  the  injunction  to  pun- 
ish for  contempt  by  proper  proceedings, 
where  there  has  been'  a  complete  settlement 
between  the  parties  of  all  the  matters  in- 
Tolved  in  the  original  equity  cause. 

[Ed.    Ngta.— For    otber   caaee,    sea    InJnncUoB, 
Cent.  Dig.  il  M2-51S:    Dec.  Dia-  I  232.'] 
[N-o.  372.] 


ON  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  the  District, 
puniahing  by  imprisonment  an  alleged  con- 
tempt of  an  injunction  against  tlie  continn- 
ancA  of  a  boycott.  Reversed  and  remand- 
ed, with  directions  to  dismiss  the  procead- 
laga  without  prejudice. 


See  same  case  below,  33  App.  D.  C  616.  ^ 
Statemeitt  by  Mr.  Justico  Idun*r:  « 

*  This  is  a  proceeding  to  reverse  a  judg-  • 
ment  finding  that  Samuel  Gompera,  John 
Uitchell,  and  Frank  Morrison  were  guilty 
of  contempt  in  violating  the  term*  of  an 
injunction  restraining  them  from  continu- 
ing a  boycott,  or  from  publishing  any  state- 
ment that  there  was  or  bad  been  a  boycott 
against  the  Buck's  Stove  k  Range  Company. 
Ths  contempt  case  grew  out  of  litigation 
reported  in  33  App.  D.  a  83,  —  L.R.A. 
(N.S.)  — ,  S16.  It  will  only  be  necessary 
to  briefly  refer  to  the  facta  set  out  in  that 

The  American  Federation  of  Labor  is  com- 
posed of  voluntary  aasociatious  of  labor 
uniona  with  a  large  membership.  It  pub- 
lishes the  American  Federation iat,  which  has  e 
a  wide  circulation  among  the  public  and  the  ^ 
'Federation.  Samuel  Compere  ia  president  ■ 
and  editor  of  the  paper.  John  Mitchell  ia 
vice  president  of  the  Federation  and  preai- 
dent  of  the  United  Mine  Workers,  one  of 
the  affiliated  unions.  Frank  Morrison  has 
charge  of  the  circulation  of  the  paper.  The 
Federation  bad  a  difference  as  to  the  hours 
of  labor  with  the  Buck's  Store  I  Range 
Company,  of  which  J,  VT.  Van  Cleave  was 
president,  who  was  also  president  of  the 
Amerioan  Manufacturers'  Association.  This 
controversy  over  the  hours  of  work  resulted 
in  a  boycott  being  declared  against  the 
Buek'a  Stove  ft  Range  Company,  and  it  was 
thereupon  declared  "unfair"  and  waa  pub- 
lished in  the  American  Federationist  on 
the  "Unfair"  and  "We  Don't  Patronise" 
lists.  The  company  filed  in  the  supreme 
court  of  the  District  of  Columbia  its  blU 
against  the  Federation,  the  defendanta 
above  named  and  other  officers,  alleging 
that  the  defendants  had  entered  into  a  con- 
spirsey  to  restrain  the  company's  state  and 
interstate  business,  in  pursuance  of  which 
they  bad  boycotted  it,  published  it  on  the 
unfair  lists,  and  had  by  threats  also  coerced 
merchants  and  others  to  refrain  from  buy- 
ing Buck'a  products  for  fear  that  they 
themselves  would  be  boycotted  if  they  con- 
tinued to  deal  with  that  company.  The 
result  of  the  boycott  had  been  to  prevent 
persons  from  dealing  with  it,  and  had  great- 
ly lessened  its  business  and  caused  irrep- 
arable damage. 

After  a  lengthy  hearing,  the  oonrt,  on 
December  18,  1B07,  aigned  a  temporary 
injunction,  which  became  effective  when  the 
bond  required  was  given  on  Deoember  the 
23d.    The  order  Is  published  in  the  margin.! 

tOrdered  that  the  American  Federation 
of  Labor,  Samuel  Gompere,  Frank  Morrison, 
.  .  .  John  Mitchell,  .  .  .  their  and 
each  of  their  agents,  servants,  attorneys, 
confederates,  and  any  and  all  persons  act- 
ing In  aid  of  or  in  conjunction  with  thwli'' 


•For  oUiar  cuai  ■*•  ume  topic  ft  I  nuubbb  Id  Dec.  *  Am.  Dlfi.  IMIT  to  data,  *  Rap'r  Indaxaa 


_»ia. 


GOMPEBS  y.  BUCKS  STOVE  ft  R.  CO. 


493 


7  *TbereBft«r  teatlmotiy  wu  ngulurlf  taJcen, 
end  on  Hu-eh  23d,  IDOS,  tbe  injunetion  was 
mule  permuieiit,  with  pro  visions  ftlmoat 
identioBil  with  the  temporaiy  order  of  De- 

d  eember  17,  ISOT. 

^      From    this   flntil    decree    the  defendants 

•  appealed,  but"  before  B  decision  was  had, 
the  Buck's  Stove  ft  Bange  Company  begui 
contempt  proceedings  by  filing  in  ths  su- 
preme court  of  the  District  a  petition  en- 
titled "Buck'a  Stove  A  Range  Company, 
plaintiff,  T.  Tbe  American  Federation  of 
Labor  et  a1.,  defendanta.  No.  27,306,  Equity," 
alleging  that  petitioner  bad  "filed  in  this 
cause  its  original  bill  of  complaint,  naming 
as  defendnnta,  among  otfaers,  Samuel  Qom- 
pers,  Frank  Morrison,  and  John  Mitchell." 
All   of   tbe    record   and    testimony    in    tbe 

or  any  of  them,  be,  and  they  are  hereby, 
restrained  and  enjoined  until  the  final  de- 
cree in  said  cause  from  conspiring,  agreeing, 
or  combining  in  any  manner  to  restrain,  ob- 
struct, or  destroy  tbe  businesH  of  tbs  com- 
plainant, or  to  prevent  the  complainant 
from  carrying  on  the  same  without  inter- 
ference from  them  or  any  of  tbem,  and 
from  interfering  in  any  manner  with  Uie 
sal«  of  the  product  of  the  complainant's 
factory  or  business  by  defendants,  or  by 
any  other  person,  Arm,  or  corporation,  and 
from  declaring  or  threatening  any  boycott 
against  tbe  complainsnt  or  its  business,  or 
the  product  of  its  factory,  or  against  any 
person,  firm,  or  corporation  engaged  in  han- 
dling or  selling  the  aaid  product,  and  from 
abstting,  aiding,  or  assisting  in  any  such 
ijoycott,  and  from  printing,  issuing,  pub- 
lisbing,  or  distributing  through  the  mails, 
or  in  any  other  manner,  any  copy  or  copies 
Cf  the  American  Federationist,  or  any  other 
printed  or  written  newspapers,  magazine, 
circular,  letter,  or  other  document  or  in- 
strument whatsoever,  which  shall  contain 
or  in  any  manner  refer  to  tbe  name  of  the 
complainant,  its  business  or  its  product  in 
ths  "We  Don't  Patronize,"  or  tbe  "Unfair" 
list  of  the  defendanta,  or  any  of  them,  tbeir 
agents,  servants,  attorneys,  confederates,  or 
other  person  or  persona  acting  in  aid  of 
or  in  conjunction  with  them,  or  which  con- 
tains any  reference  to  the  complainant,  its 
businesa  or  product,  in  connection  with  the 
term  "Unfair"  or  with  the  "We  Don't  Patro- 
nize" list,  or  with  any  other  phrase,  word, 
or  words  of  similar  import,  and  from  pub- 
lishing or  otherwise  circulating,  whether  in 
writing  or  orally,  any  statement  or  notice 
of  any  kind  or  character  whatsoever,  calling 
attention  of  tbe  complainant's  customers,  or 
of  dealers  or  tradesmen,  or  the  public,  to 
any  boycott  against  tbe  complainant,  it* 
bnsineu  or  its  product,  or  that  tbe  same  are, 
or  were,  or  have  been  declared  to  be  "un- 
.lair,"  or  that  it  should  not  be  purchased  or 
dealt  in  or  handled  by  any  dealer,  trades- 
inan.  or  other  person  whomsoever,  or  by  tbe 
.public,  or  any  representation  or  statement 
of  like  effect  or  Import,  for  tbe  purpose  of. 


original   causa   was  made  a  part   of  tba 
petition,  aa  follow*: 

"Referenoe  is  hereby  made  to  the  orig- 
inal bill  and  exhibit*  filed,  the  answer  and 
amended    answer    of    the    defendants,    the 
testimony  taken  on  both  sides,  the  original 
order  restraining  and  enjoining  tbe  defend- 
ants ;ien<Isnle  lile,  and  the  final  decree  in 
tbe  cause,  and  each  and  every  other  paper 
and  proceeding  in  this  cause  from  tbe  Insti-  „ 
tution    of   the    suit   to    the    filing   of    this  m 
•petition,   and   It   is   prayed   that   the   same  • 
may  be  taken  and  read  as  a  part  thereof 
at  any  and   all   hearings  on   this   petition, 
whether   in  this   court   or  on   appeal  from 
its  decision  herein  rendered." 

Some   of   tbe   publications   were   charged 
to    be    in    violation    of    tbe    terms    of   ths 

or  tending  to,  an^  Injury  to  or  intarferenM 
with  the  complainant's  business,  or  with 
the  free  and  unrestricted  sale  of  its  product, 
or  of  coercing  or  inducing  any  dealer,  per* 
son,  firm,  or  corporation,  or  tne  public,  not 
to  purchase,  use,  buy,  trade  in,  aeal  in,  or 
have  in  possession  stoves,  ranges,  heating 
apparatus,  or  other  product  of  tbe  complain- 
ant, and  from  threatening  or  intimidating 
any  person  or  persons  whomsoever  from 
buying,  selling,  or  otherwise  dealing  in  tbe 
complainant's  product,  either  directly  or 
through  orders,  directions,  or  suggestions 
to  committees,  associations,  officers,  agents, 
or  others,  for  the  performance  of  any  such 
acts  or  threats  as  hereinbefore  above  sped- 
Sed,  and  from  in  any  manner  whatsMver 
impeding,  otistructing,  interfering  with,  or 
festraining  the  complainant's  busin«sa, 
trade,  or  commerce,  wbether  in  tbe  state  of 
Missouri  or  in  other  states  and  territoriea 
of  the  United  States,  or  elsewhere  where- 
soever, and  from  soliciting,  directing,  aiding, 
assisting,  or  abetting  any  person  or  persons, 
company  or  corporation,  to  do  or  cause  to 
be  done  any  of  the  acts  or  things  aforesaid. 
And  it  is  further  ordered  hy  the  court 
that  this  order  shall  be  in  full  force,  obli- 
gatory and  binding  upon  tbe  said  defend- 
ants and  each  of  them  and  their  said  offi- 
cers, members,  agents,  servants,  attorneys, 
confederates,  and  all  persona  acting  in  aid 
of  or  in  conjunction  with  them,  upon  the 
service  of  a  copy  thereof  upon  tbem  or  their 
solicitors  or  solicitor  of  record  in  this  causei 
Provided,  The  complainant  shall  first  ex*, 
cute  and  file  in  this  cause,  with  a  surety 
or  sureties  to  be  approved  by  the  court  or 
one  of  tbe  justices  thereof,  an  undertaking 
to  make  good  to  tbe  defendants  all  damage 
by  them  sufifered  or  sustained  by  reason  of 
wrongfully  ajid  inequitably  suing  out  this 
injunction,  and  stipulating  that  the  damages 
may  be  ascertained  in  such  manner  aa  the 
justice  of  this  court  shall  direct,  and  that, 
on  dissolving  the  injunction,  he  may  give 
judgment  thereon  against  the  principal  and 
sureties  for  said  damages  in  the  decree  It 
self,  dissolving  the  injunction. 
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t«mporu7  tnjnnotloii,  dated  December  23, 
19Q7,  uid  othera  were  alleged  to  b«  in 
Tiolation  of  the  final  decree  dated  March 
23,  ISOB. 

The  petition  let  out  in  nine  distinct  para- 
graphs the  speechee,  editorials,  and  public*' 
tlonB  made  at  different  times  hj  the  BeversI 
defendants,  cfaargiog  that  In  each  instance 
they  continued  and  were  Intended  to  con- 
tinue the  boycott,  and  to  republish  the  fact 
that  the  complainant  was  or  had  beei 
the  "unfair  list."  It  concluded  by  alleging 
that  by  the  devices,  means,  speeches,  and 
publications  set  forth,  and  in  contempt  of 
Murt,  the  defendanta  had  disobeyed  its 
orders  and  violated  the  Injunction.  The 
prayer  was  (1)  that  the  defendants  be 
required  to  show  cause  why  they  should  not 
be  attached  for  contempt,  and  adjudged  I>y 
the  court  to  be  in  contempt  of  Its  order  and 
its  decree  ia  this  cause,  and  be  punished 
for  the  same.  (2]  And  that  petitioner 
may  have  such  other  and  further  relief  aa 
the  nature  of  Its  case  may  require.  Signed: 
Buck's  Store  k  Range  Company,  by  J.  W. 
Van  Cleve,  President.  It  was  also  swam 
to  by  the  preeident  of  the  company  and 
aigned  tiy  Its  aolicitora. 

A  rule  to  sliow  cause  issued,  requiring 
each  of  the  defendants  to  show  cause  why 
they  should  not  be  adjudged  to  be  in  con- 
tempt and  be  punished  for  the  same.  Each 
of  the  defendants  answered  under  oath,  and, 
aa  treating  the  contempt  proceeding  as  a 
part  of  the  ort^nal  cause,  admitted  the 
allegations  aa  to  the  history  of  the  liti- 
gation in  paragraphs  2,  8,  4,  and  S  of  the 
petition,  but  "for  greater  accuracy  refer 
to  the  record  In  this  cause."  Publications 
^  were  admitted,  but  explained.  Each  of  the 
9  defendants  denied  ><nder  oath  that  he  had 
•  been  in  disregard  oi*contempt  of  the  court's 
order,  and  denied  that  any  of  the  acts  and 
charges  complained  of  constituted  a  vio- 
lation of  the  order.  There  were  several 
iasues  of  fact  on  which  much  evidence  was 
taken.  This  related  to  the  question  of 
Intent,  and  whether  there  had  been  a  pur- 
pose and  plan  to  evade  any  injunction  which 
might  be  granted.  There  was  atao  an  Issue 
■a  to  whether  John  Mitchell  had  put  a 
resolution  to  the  convention  of  the  United 
Hlne  Workers  1  whether  Samuel  Oompers 
and  Prank  Morrison  had  rushed  the  mailing 
of  the  January  issue  of  the  American 
Tederationiat,  on  December  22,  so  aa  to 
avoid  the  injunction  dated  December  17, 
which  became  operative  on  giving  bond  by 
eomplainant  on  December  23 ;  and  also 
whether  they  had  thereafter  sold  and  elr- 
eulnted  copies  of  this  issue  containing  the 
Buck's  Stove  Company  on  the  "Unfair"  and 
"We  Don't  Patronize"  lists.  Evidence  was 
taken  partly  by  deposition,  partly  before 
aa  examiner  In  chancery. 


Each  of  the  defendants  was  called  as 
a  witness  by  the  complainant,  and  each 
tesGfled  aa  to  facts  on  which  the  allega- 
tion of  intent  or  evasion  waa  based,  and  aa 
to  the  publications,  speeches,  and  resolu- 
tions which  he  waa  accused  of  having  made, 
and  which  the  petition  alleged  constituted 
an   act   of   diaobedienee    and   oontempt  ot 

"The  court  made  a  apecial  finding  aa  to 
two  of  the  aine  charges,  and  then  fouad 
that  all  three  of  the  defendants  were  guilty 
of  the  several  acta  charged  in  paragraphia 
IT  and  £8;  that  respondents  Gompers  and 
Morrison  were  guilty  of  the  several  act* 
charged  in  the  10th  and  2[>th  paragraphs; 
that  respondent  Morrison  waa  guilty  of  the 
acts  charged  in  the  25th  paragraph;  aad 
that  respondent  Gompers  was  guilty  of  the 
several  acts  charged  in  the  paragraphs  10, 
Zl,    SS,    and    23.      The    finding   concluded: 

"The  court,  being  fully  advised  ia  the 
premiaes,  it  ia  by  it,  this  23d  day  of  ^ 
December,  a.d.  1008,  considered  that  the  ^ 
said  respondents,  Samuel  'Oompers,  Prank  • 
Morrison,  and  •John  Mitchell,  are  guilty 
ot  contempt  in  their  said  disobedience  of 
the  plain  mandates  of  the  said  Injunctions; 
and  it  is  therefore  ordered  and  adjudged 
that  the  said  respondent  Frank  Morrison 
be  confined  and  imprisoned  in  the  United 
States  jail  in  the  District  of  Columbia 
for  and  during  a  period  of  eii  montha; 
that  the  said  respondent  John  Mitchell  be 
confined  and  Imprisoned  In  the  said  Jail 
for  and  during  a  period  of  nine  montha; 
and  that  the  respondent  Samuel  Qompera 
be  confined  and  imprisoned  In  the  aaid  Jidl 
for  and  during  a  period  of  twelve  montha; 
said  imprisonment  aa  to  each  of  aald 
respondents  to  take  effect  from  and  includ- 
ing the  date  of  the  arrival  of  said  respeo- 
tive  respondents  at  said  Jail." 

On  the  same  day  the  defendants  entered 
an  appeal,  which  was  allowed,  and  bail 
fixed.  After  notice  to  the  defendants  the 
complainant  moved  "the  court  to  amend  or 
supplement  its  decree  by  awarding  to  it 
its  costs  against  the  defendants  under  the 
proceedings  in  contempt  against  them." 
~  "  motion  was  granted  in  an  order  which 
recited  that  "upon  consideration  of  the 
motion  of  complainant,  filed  in  the  above 
!,  for  award  of  its  costs  In  the  contempt 
proceeding*  in  said  cause  against  the  de- 
fendants Samuel  Gompers,  John  Mitchell, 
and  Frank  Morrison,  and  after  argument 
by  the  solicitors  of  the  res^iective  parties, 
the  motion  is  granted,  and  it  is  ordered 
that  the  complainant,  the  Buck's  Stove  ft 
Range  Company,  do  recover  against  the 
defendants  named,  its  costs  in  the  said  con- 
tempt proceeding,  to  be  taxed  by  the  clerk, 
and  that  it  have  execution  therefor  aa  at 
Uw." 
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The  pftrtiw  «l«o  ratered  Into  a  stipu- 
Ution,  the  nuLteriAl  portion*  ol  whicb  are 
u  lollowa: 

"For  the  purpote  of  avoiding;  unneeesuiy 

ea«t  in  the  mfttter  of  tfa«  appeal  bj  the 

defendants     Satnuel     H.     Gompere,     John 

Mitchell,    and    Frnnk    Morrison    from    the 

y  Judgment  againet  them  under  the  contempt 

K  proceedings  in  the  above  entitled  cause,  it 

•  li  aUpnlated  that,  .  .  .  «ith*the  ap- 
proral  of  the  court  of  appeaia,  the  record 
In  the  above  cause  [Buclc'a  Stove  ft  Range 
Co.  T.  American  Federation  of  Labor  at  al.] 

,  .  .  maj  he  read  from  by  either  party 
to  the  appeal  in  said  contempt  proceedings, 
In  so  far  as  the  some  may  be  relevant  and 
matertal,  with  like  effect  aa  if  the  aaid 
record  of  the  original  cause  were  embraced 
tn  the  transcript.  In  the  appeal  from  the 
uid    contempt    proceedings." 

This  stipulation  was  signed  by  counsel 
for  the  defendsnts  and  for  the  Buck's  Stove 
A  Range  Company. 

The  petition  in  the  contempt  proceeding, 
the  answer,  orders,  final  decree,  amended 
decree  and  stipulations,  were  all  entitled 
In  the  original  cause,  "Buck  Stove  &  Range 
Company  t.  The  American  Federation  of 
Labor,  Elamnel  Oompers,  John  Mitchell, 
Frank  Morrison,  et  al."  The  appeal  papers 
In  the  court  of  appeals  of  the  District 
were,  and  those  here  on  eertlorsri  are, 
entitled  "Samuel  Oompers,  John  Mitchell, 
and  Frank  Morrison,  appeltanta,  v.  The 
Buck  Stove  ft  Range  Company." 

On  December  23d,  1908,  the  defendants 
ware  found  guilty  of  contempt,  and  on  the 
same  day  they  appealed-  On  March  2S, 
1900,  the  court  of  appeals  rendered  tta 
deoMon  in  favor  of  the  Buck's  Stove  Com- 
pany on  the  appesi  from  the  decree  of 
March  23d,  lOOS,  and  found  that  the  decree 
was,  in  some  respects,  erroneous,  and  modi- 
fied it  accordingly.  From  that  dpciaion 
both  parties  appealed  to  this  court, — the 
Bnclc's  Store  Company  contending  that  it 
was  error  to  modify  in  any  respect;  the 
American  Federation  of  Labor  et  al.  con- 
tending that  the  court  of  appeals  erred  in 
not  reversing  and  setting  aside  as  a  whole 
the   decree   granting  the   Injunction. 

There  subseqaently  came  on  to  be  heard 

In  the  court  of  appeals  of  the  District  of 

Columbia  the  appeal  from  the  decree  In  the 

eontempt  proceeding.     On  that  hearing  the 

^  Bnek's  Stove  ft  Range  Company  moved  to 

Q  dtsmisB   the    appeal,   because    the   evidence 

•  had  not  been  incorporated* in  a  bill  of 
exceptions,  claiming  that  it  was  a  erimtnal 
proceeding  and  was  governed  by  the  prac- 
tiea  applicable  to  law  cases.  This  motion 
waa  resisted  by  the  defendants,  who  con- 
tended that  the  eontempt  proceedings  were 
a  part  of  the  equity  cause,  and  that  the 


ease  waa  to  be  goTcmad  by  equity  practice, 
in  which  the  whole  record  could  be  examined 
on  appeal. 

The  court  of  appeal*  held  that  the  pro- 
ceeding was  for  criminal  contempt,  and 
that  for  want  of  a  bill  of  exception*  It 
could  not  examine  the  testimony,  but  must 
treat  the  findings  of  fact  by  the  Judge  aa 
conclusive,  and  limit  Its  consideration  ttf 
the  question  whether,  a*  a  matter  of  law, 
the  petition  charged  and  the  finding  found 
acta  which  amounted  to  a  violation  ol  tha 
injunction.  It  held  that  soma  of  the  faeti 
alleged  did  constitute  a  good  charge  of 
contempt,  and  a*  each  of  the  defendants 
was  found  to  be  guilty  of  at  least  one  of 
such  acts  of  disobedience  constituting  ft 
violation  of  the  injunction  and  a  contempt 
of  ranrt,  it  held  that  the  conviction  mnat 
be  sustained.  This  ruling  was  put  on  tha 
ground  that  on  a  gsncral  verdict  of  gnllty, 
tlie  conviction  and  sentence  on  on  Indict- 
ment containing  several  counts,  some  of 
which  were  bad,  must  stand.  If  those  which 
were  good  would  nutaln  the  eentenee.  It 
therefore  not  only  refused  to  exsmlne  ttia 
evidence,  to  determine  whether  the  proof 
was  sufficient  to  sustain  the  conviction,  but 
it  also  declined  to  conalder  the  enfficlaBey 
of  the  other  charges  in  the  petition,  trf 
which  the  defendants  were  also  found  gnllty. 
It  affirmed  the  Judgment  of  the  auprana 
court  of  the  Dlstriot  The  defendants  tlwr^ 
upon  applied  for  and  obtained  a  writ  of 
certiorari. 

The  appeal  and  cross  appeal  tn  tha  orip 
inal  cause  of  the  Buck's  Stove  ft  Ranga 
Company  v.  American  Federation  of  Labor 
were  heard  here  together.    During  the  argu- 
ment   it    appeared    that    the    parties    had  ^ 
settled  their  differences,  and  on  the  ground  9 
that   the   questions   were   moot'tbla   eonrt  ■ 
dismissed    both    appeals.      219    C   B.    081, 
56  L.  ed.  84S,  31  Sup.  CL  Rep.  472.    Follow 
ing  this  disposition  of  those  appeals,  and 
on  tha  same  day,  the  eontempt  case  waa 
called,  and  was  argued  by  counsel   for  tha 
Buck's  Stove  ft  Range  Company  and  oonnaal 
for  Samuel  Qompera,  Frank  Morrison,  and 
John  Mitchell. 

Meear*.  Alton  B.  Parker,  Jackaoii  H. 
Ralston,  Frederick  L.  Siddons,  William 
E.  Richardson,  and  John  T,  Walker  for 
petitioners. 

Messrs.  J.  J.  Darlington  and  Daniel 
Davenport   for   respondent.  ^ 

*  Mr.  Justice  Lamar,   after  making  tbo  * 
foregoing  statement,  delivered  tha  O|dnloa 
of  the  court; 

The  defendants,  Samuel  Oompers,  John 
Hitehell,  and  Frank  Morrison,  were  found 
guilty  of  contonpt  ol  conrt  In  making  car- 
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tain  publications  praUbited  by  an  injunc- 
tion from  the  supreme  court  of  the  Dis- 
trict of  Columbia.  Tbey  were  sentenced 
to  impriaonment  for  twelve,  nine,  and  tix 
montiis  respccCivelj,  and  tbis  proceeding 
ifl  prasecutod  to  reverse  tliat  judgment. 
«  The  order  alleged  to  have  been  violated 
^  was  grantcJ  in  tlie  equity  suit  of  tlic  "Luck's 
"  Stove  &  Range  Company  v.*  Tlio  American 
lederation  of  Labor  and  others,"  in  which 
the  court  issued  an  injunction  restraining 
•II  the  defendants  from  boycotting  the 
eomplainnnt,  or  from  publishing  or  other- 
wiae  making  any  statement  that  tbe  Buck's 
Btove  &  Eange  Company  was,  or  bad  been, 
on  the  "Unrair"  or  "We  Don't  Patronize" 
listR.  Some  months  later  the  complainant 
filed  a  petition  in  the  cause,  alleging  that 
the  three  defendants  above  named,  parties 
to  the  original  cause,  in  contempt  of  court 
and  in  violation  of  its  order,  had  dis- 
obeyed the  injunction  by  publisliing  state- 
ments which  either  directly  or  indirectly 
called  attention  to  the  fact  that  the  Buck's 
Stove  4;  Range  Company  was  on  the  "Un- 
fair" list,  and  that  tliey  had  thereby  con- 
tinued the  boycott  which  had  been  en- 
joined. 

The  defendants  filed  separate  answers 
under  oath,  and  each  denied:  (1)  That 
they  bad  been  in  contempt  or  disregard 
of  the  court's  orders.  (2)  That  the  state- 
ments complained  of  constituted  any  vio- 
lation of  tlie  order;  and,  on  the  argument, 
{3)  contended  that  if  the  publication  should 
be  construed  to  amount  to  a  violation  of 
Hit  Injunction,  they  eould  not  be  punished 
therefor,  because  the  court  must  not  only 
possess  jurisdiction  of  the  parties  and  the 
■ubject-mstter,  but  must  have  authority 
to  render  the  particular  judgment  Tneist- 
Ing,  therefore,  that  the  court  could  not 
abridge  the  liberty  of  speech  or  freedom  of 
the  press,  the  defendants  claim  that  the 
injunction  as  a  whole  was  a  nullity,  and 
that  no  contempt  proceeding  could  be  main- 
tained for  any  disobedience  of  any  of  its 
provisions,   general   or   special. 

If  this  last  proposition  were  sound,  ft 
would  be  unnecessary  to  go  further  into 
an  examination  of  the  cane,  or  to  determine 
whetber  the  defendants  had  in  fact  disobeyed 
the  prohibitions  contained  in  the  injunc- 
tion. Ex  parte  Rowland,  104  U.  S.  612, 
E6  L.  ed.  804.  But  we  will  not  enter  upon 
^  a  discussion  of  the  constitutional  question 
(s  raised,  for  the  general  provisions  of  the 
•  bijnnetion  did  not,  in  terms.'restrain  any 
form  of  publication.  The  defendant's  at- 
tack on  this  part  of  the  injunction  raises 
no  question  as  to  an  abridgment  of  free 
speech,  but  involTes  the  power  of  a  court 
of  equity  to  enjoin  the  defendants  from 
oontinuing  a  boycott  wbieh,  by  words  and 


signals,  printed  or  spoken,  caused  or  threat- 
ened  irreparable   damage. 

Courts  difTcr  as  to  what  constitutes  a 
boycott  that  nia.j  he  enjoined.  All  hold 
tbat  there  must  be  a  conspiracy  causing 
irreparable  damage  to  the  business  or  prop- 
erty of  the  complainant.  Some  hold  ttiat 
a  bo.vcott  against  the  complainant,  by  a 
eon.bination  of  persons  not  immediately 
connected  with  him  in  business,  can  be 
restrained.  Others  hold  that  the  second- 
ary boycott  can  be  enjoined,  where  the 
conspiracy  extends  not  only  to  injuring 
the  complainant,  hut  secondnrily  coerces  or 
attempts  to  coerce  his  customers  to  retrain 
from  dealing  with  him  by  threats  that 
unless  they  do,  they  themselves  will  he  boy- 
cotted. (Uliers  hold  that  no  boycott  can 
be  enjoined  unless  there  are  acts  of  physical 
violence,  or  intimidation  caused  by  threats 
of  pli38ifial  violence. 

But  whatever  the  requirement  of  the  par- 
ticular jurisdiction,  as  to  the  conditions 
on  which  the  injunction  against  a  boycott 
may  issue,  when  these  facts  exist,  the  strong 
current  of  authority  is  that  the  publication 
and  use  of  letters,  circulars,  and  printed 
matter  may  constitute  a  means  whereby 
a  boycott  is  unlawfully  continued,  and  tlieir 
use  for  such  purpose  may  amount  to  a 
violation  of  the  order  of  injunction. 
Reynolds  v.  Davis,  198  Mass,  300,  17  L.R.A. 
(K.S.)  182,  84  N.  E.  437;  Sherry  v.  Perkins, 
147  MsBs.  212,  9  Am,  St.  Hep.  689,  17  N. 
E.  307;  Davis  v.  New  England  R.  Pub.  Co. 
203  Mass.  470,  25  L.B.A.{N.S.)  1024,  138 
Am.  St.  Rep.  313,  89  N.  E.  505;  Brown 
V.  Jacobs'  Pharmacy  Co.  115  Ga.  431,  452, 
57  L.R.A.  647,  DO  Am.  St.  Rep.  126,  41 
S.  E.  653;  Gray  v.  Building  Trades'  Council, 
91  Minn.  183.  03  L.R.A.  753,  103  Am.  St 
Rep.  477,  97  N.  W.  863.  1118,  1  A.  ft  E. 
Ann,  Cas,  172;  Lohse  Patent  Door  Co.  t. 
Fuelle,  215  Mo.  421,  472,  22  L.K.A.(N.S.) 
007,  12B  Am,  St  Rep.  482,  114  S,  W,  997; 
Thomas  T,  Cincinnati,  N,  O,  4  T.  P.  R. 
Co.  4  Inters,  Com,  Rep,  788,  82  Fed.  803, 
821;  Continental  Ins.  Co.  v.  Fire  Under- 
writers, 67  Fed.  312;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich,  B2T, 
42  L.R.A.  407,  74  Am.  St,  Rep.  421,  77  N. 
W.  13;  Pratt  Food  Co,  v.  Bird,  148  Mieh. 
632,  118  Am.  St  Rep.  601,  112  N.  W.  701;  , 
Barr  t.  Essex  Trades'  Council,  63  N.  J. « 
Eq.*102,  30  Atl.  881.  Bee  also  Ludwig  t.  • 
Western  U,  Telcg.  Co.  216  U.  S.  156,  64 
L.  ed.  427,  30  Sup.  Ct  Rep.  280;  BitUrman 
V,  Louisville  &  S.  R.  Co.  207  U.  S.  206, 
52  L.  ed.  172,  28  Sup.  Ct  Rep.  91,  12  A. 
A  E,  Ann.  Csa,  603;  Board  of  Trade  ». 
Christie  Grain  &  Stock  Co.  198  U.  S.  236, 
49  L.  ed,  1031,  25  Sup.  Ct  Rep.  637; 
Scully  T.  Bird.  209  U,  8.  489,  62  L.  sd. 
003,  28  Sup.  Ct  Rep.  697. 
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While  ths  bill  In  thU  oBse  alleged  that 
eomplainant'B  interatata  buaiueu  was  re- 
■tnuned,  Qa  relief  wu  asked  under  the 
proviBione  of  the  Sbarmui  anti-trust  act. 
But  if  the  contention  be  sound  that  no  court, 
under  any  circumatances,  can  enjoin  a. 
boycott  if  apoken  words  or  printed  matter 
were  used  as  one  of  the  instrumentalities 
by  which  It  was  made  effecttTe,  then  it 
could  not  do  so,  even  if  iDtorstate  commerce 
was  restrained  by  means  of  a  blackliat, 
boycott,  or  printed  device  to  accomplish  its 
purpose.  And  this,  too,  notwithstanding 
S  4  (26  Stat,  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat  IBOl,  p.  3201)  of  that  act 
provides  that  where  such  coromerce  ia  un- 
lawfully restrained,  it  shall  be  the  duty  of 
the  Attorney  General  to  institute  proceed- 
ings in  equity  to  prevent  and  enjoin  yio- 
lations  of  the  statute. 

In  Loewe  t.  Lawler,  208  U.  Sl  306,  62 
L.  ed.  fiOS,  28  Sup.  Ct.  Hep.  301,  13  A.  £ 
E.  Ann.  Cas.  eiS,  the  statute  was  held 
to  apply  to  any  unlawful  combination  re- 
mltinf  In  restraint  of  interstate  commerce. 
In  that  case  the  damages  sued  for  were 
occasioned  by  acta  which,  among  other 
things,  did  include  the  eirenlation  of  adver- 
tisements. But  tha  principle  announced  by 
the  court  was  general.  It  coTcred  any 
illegal  means  by  which  interstate  commerce 
is  restrained,  whether  by  unlawful  combina- 
tions of  capital,  or  unlawful  combinations 
of  tabor;  and  we  think,  also,  whether  the 
restraint  be  occasioned  by  unlawful  eon- 
tracts,  trusts,  pooling  arrangements,  black- 
lists, boycotts,  coercion,  threats,  Intimi- 
dation, and  whether  these  be  made  effective, 
in  whole  or  in  part,  by  acts,  words,  or 
printed   matter. 

The  court's  protective  and  restraining 
aj  powers  extend  to  every  device  whereby  prop- 
^orty  is  irreparably  damaged  or  commerce  is 
•  Illegally  restrained.  To  hold  that  the*re- 
straint  of  trade  under  the  Sherman  anti- 
trust act,  or  on  general  principles  of  law, 
could  be  enjoined,  but  that  the  means 
through  which  tha  restraint  was  accom- 
plished could  not  be  enjoined,  would  be  to 
render  the  law  impotent. 

Society  itself  Is  an  orgnnizatton,  and 
does  not  object  to  organizB|t')nB  for  social, 
religious,  business,  and  all  legal  purposes. 
The  law,  therefore,  recognizes  the  right  of 
workingmen  to  unite  and  to  invite  others 
to  join  their  ranks,  thereby  making  avail- 
able the  strength,  influence,  and  power  that 
come  from  such  association.  By  virtue  of 
this  right,  powerful  labor  onions  have  been 
organized. 

But  the  very  fact  that  it  Is  lawful  to 
form  these  bodies,  with  multitudes  of  mem- 
bers, means  that  they  have  thereby  ac- 
quired ft  vast  power.  Is  tha  presenoe  of 
SI  &  C.— 3^ 


which  tha  individual  may  ba  helplcM.  This 
power,  when  unlawfully  used  s^inat  one, 
cannot  be  met,  except  by  his  purchasing 
peace  at  the  cost  of  submitting  to  terms 
which  involve  the  sacrifice  of  rights  pro- 
tected by  the  Constitution;  or  by  standing 
on  such  rights,  and  appealing  to  the  pre- 
ventive powers  of  a  court  of  equity.  When 
such  appeeal  is  made,  it  is  the  duty  of 
government  to  protect  the  one  against  the 
many,    as   well   as   the   many   against   the 

In  the  case  of  an  unlawful  conspiracy, 
the  agreement  to  act  In  concert  when  the 
signal  is  published  gives  the  words  "Unfair," 
"We  Dont  Patronize,"  or  similar  eicpres- 
sioos,  a  force  not  inhering  in  the  words 
themselves,  and  therefore  exceeding  any 
possible  right  of  speech  which  a  singia 
individual  might  have.  Under  such  circum- 
stances they  become  what  have  been  called 
"verbal  acta,"  and  as  much  subject  to  in- 
junction as  the  use  of  any  other  force  where- 
by property  is  unlawfully  damaged.  When 
the  facta  in  such  cases  warrant  it,  a  court 
having  jurisdiction  of  the  parties  and  sub- 
ject-matter has  power  to  grant  an  injune- 

Passing,  then,  to  the  consideration  of  tha^ 
question  as  to  whether  the  defendants  dis  J 
obeyed  the  injunction  and  were •  therefore  • 
guilty  of  contempt,  we  are  met  with  the 
objection  that,  for  want  of  a  bill  of  excep- 
tions, we  must  treat  the  decree  as  con- 
clusive as  to  the  fact  of  disobedience,  and 
can  only  examine  the  petition  and  the  Buy- 
ing to  determine  whether  one  charges  and 
the  other  flnds  acts  which  constitute  a 
contempt  of  court  This  view  was  adopted 
by  the  majority  of  the  court  of  appeals, 
which  treated  this  as  a  criminal  proceed- 
ing, refused  to  examine  the  testimony,  and 
affirmed  tha  judgment  In  analogy  to  the  rule 
that,  on  a  general  verdict  of  guilty  upon 
an  indictment  contain ing  several  counts, 
some  of  which  were  bad,  tbe  conviction 
would  not  be  reversed  if  there  was  one 
good  count  warranting  the  judgment 

The  nila  originated  in  cases  where  tbe 
finding  of  guilt  was  by  the  jury  while 
the  sentence  was  by  the  judge.  In  such 
eases  the  presumption  is  that  the  judge 
ignored  the  finding  of  tbe  Jury  on  the  bad 
counts,  and  sentenced  only  on  those  which 
were  sufficient  to  euatain  the  conviction. 

But  there  Is  no  room  for  such  prenunp- 
tlon  here.  The  trial  judge  made  no  general 
finding  that  the  defendants  were  guilty. 
But  in  one  decree  he  adjudged  that  each 
defendant  was  respectively  guilty  of  tha 
nine  Independent  acts  set  out  In  separata 
paragraphs  of  the  petition.  Having  found 
that  each  was  guilty  of  these  separate  acta, 
ha  eonsolidated  tha  sentence  without  indl* 
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Wtlng  bow  mueh  ol  tlw  ptmiahnMiit  wai 
ImpoMd  for  thB  diaobedfenee  in  U17  par- 
tieulftr  fuBtance.  Wc  cannot  suppoae  that 
be  found  the  defendontt  guilt;  of  an  act 
charged  unlesB  he  conaidered  that  it  amount- 
ed to  a  violation  of  the  injunction.  Nor 
can  ve  suppose  that,  having  found  them 
fUilt^  of  these  nine  apeeific  acta,  he  did 
not  impose  some  punishment  for  each. 
Instead,  therefore,  of  afBrming  the  judg- 
ment if  there  is  one  good  count.  It  should 
be  reversed  if  it  should  appear  tliat  tbe 
defendants  have  heen  sentenced  on  any 
eount  which,  in   law  or  in  fact,  did  not 

j  eonstitute  a  disobedience  of  the  injunction. 

y  'But,  in  making  such  Investigation,  it  is 
again  insisted  that  this  is  a  proceeding  at 
law  for  criminal  contempt,  where  the  find- 
ing* of  fact  bj  tbe  trial  judge  must  be 
treated  as  conclusive,  and  that  out  Inves- 
tigation must  be  limited  solely  to  the  ques- 
tion whether,  sa  a  matter  of  law,  the  acts 
of  alleged  disobedience  set  out  in  the  find- 
ing constitute  contempt  of  court. 

This  contention  on  tbe  part  of  the  Buck's 
Stove  k  Bange  Company  prevents  a  con- 
sideration of  the  case  on  Its  merits,  and 
makes  it  necessary  to  enter  into  a  dis- 
suasion of  questions  more  or  less  tech- 
nical, aa  to  whether  this  was  a  proceeding 
in  equity  or  at  law.  Where  results  so 
eontrolling  depend  upon  proper  elasilfl- 
cation,  it  becomes  necessary  carefully  to 
ronsider  whether  this  waa  a  case  at  law  for 
triminal  contempt,  where  the  evidence  could 
not  be  examined,  for  want  of  a  bill  of 
exceptions;  or  a  case  in  equity  for  civil 
eontempt,  where  the  whole  record  may  be 
examined   on   appeal   and   a   proper  decree 

Contempta  are  neither  wholly  civil  nor 
altogether  criminal.  And  "it  may  not 
always  be  easy  to  classify  a  particular  act 
aa  belonging  to  either  one  of  these  two 
elassee.  It  may  partake  of  the  characteris- 
tics of  both."  Bessette  v.  W.  B.  Conkey  Co. 
19*  U.  S.  329,  48  L.  ed.  1002,  24  Sup.  CL 
Rep.  66S.  But  in  either  event,  and  whether 
the  proceedings  be  civil  or  criminal,  there 
must  be  an  allegation  that  in  eontempt 
of  court  the  defendant  has  disobeyed  the 
order,  and  a  prayer  that  he  be  attached 
and  punished  therefor.  It  is  not  the  fact 
of  punishment,  but  rather  its  character 
and  purpose,  that  often  serve  to  distin- 
guish between  the  two  claases  of  cases. 
If  it  Is  for  civil  cont«npt  the  punishment 
Is  remedial,  and  for  the  benefit  of  the  com- 
plainant. But  if  it  Is  for  criminal  con- 
tempt the  sentence  is  punitive,  to  vindi- 
cate the  authority  of  the  court.  It  is  true 
that  punishment  by  imprisonment  may 
be  remedial  as  well  as  punitive,  and  many 
civil    eontempt    proceedings    have    resulted 
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able  to  the  emiplainant,  but  alsoin  eom-  • 
mitting  the  defendant  to  prison.  But  im> 
prisofunent  for  civil  eontempt  is  ordered 
where  tbe  defendant  haa  refused  to  do  as 
affirmative  act  required  by  the  provisions 
of  an  order  which,  either  in  form  or  sub- 
stance, waa  mandatory  in  Its  diaraeter. 
Imprisonment  in  such  cases  is  not  inflicted 
••  a  punishment,  Init  is  ia tended  to  be 
remedial  by  coercing  the  defendant  to  do 
what  he  had  refused  to  do.  The  decree  in 
such  cases  ii  that  the  defendant  stand 
committed  unless  and  until  he  pertoms 
tbe  aCGrmative  act  required  by  the  court's 

For  example:  If  a  defendant  should  re- 
fuse  to  pay  alimony,  or  to  surrender  prop- 
erty ordered  to  be  tnmed  over  to  s  reeeiver, 
or  to  make  a  conveyance  required  by  a 
decree  for  specific  performance,  he  could  b« 
committed  until  he  complied  with  the  order. 
Unless  there  were  special  elements  of 
contumacy,  the  refusal  to  pay  or  to  comply 
with  the  order  ia  treated  aa  l>eing  rattier 
In  resistance  to  the  opposite  party  than  in 
contempt  of  the  court.  The  order  for 
imprisonment  In  this  elasa  of  eases,  there- 
fore, is  not  to  vindicate  the  authority  of 
the  law,  but  is  remedial,  and  Is  Intended 
to  coerce  the  defendant  to  do  the  thing 
required  by  the  order  for  the  benefit  of 
tbe  complainant.  If  Imprisoned,  aa  aptly 
said  in  Be  Nevitt,  04  C.  C.  A.  822,  117 
Fed.  401,  "he  carries  the  keys  of  hia  prison 
In  his  own  pocket."  He  can  end  the  sen- 
tence and  discharge  himself  at  any  moment 
by  doing  what  hs  had  previously  refused 

On  the  other  hand,  if  the  defendant  does 
that  which  he  haa  been  CMumanded  not  to 
do,  the  disobedienoe  Is  a  thing  aocomplisbed. 
Imprisonment  cannot  undo  or  remedy  what 
haa  been  done,  nor  afford  any  eompensa- 
tion  for  tbe  pecuniary  injury  caused  by 
the  disobedience.  If  the  sentence  Is  limited 
to  imprisonment  for  a  definite  period,  the 
defendant  Is  furnished  no  key,  and  he  cannot 
shorten  tbe  term  by  promising  not  to  re- 
peat the  offense.  Such  imprisonment  op-  ^ 
erates  not  as  a  remedy  coercive  in  its  J 
hiature,  but  solely  as  punishment  for  the  • 
completed  act  of  disobedience. 

It  is  true  that  either  form  of  imprison- 
ment has  also  an  incidental  effect.  For 
if  the  case  is  civil  and  the  punishment  ie 
purely  remedial,  there  is  also  a  vindication 
of  the  court's  authorify.  On  tbe  other 
hand,  if  the  proceeding  Is  for  criminal 
eontempt  and  tbe  Imprisonment  is  solely 
punitive,  to  vindicate  the  authority  of  the 
law,  tbe  complainant  may  also  derive  suns 
incidentel  benefit  from  the  fact  that  such 
punishment  tends  to  prevent  a  repetition 
the    disobedience.      But    such    indirect 


not  only  in  the  imposition  of  a  fine,  pay-    consequences  will  not  change  imprisonment 
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wUch  li  nurely  ooardn  and  nowdUl,  into 
tkkt  which  U  Bolal;  pnnltivs  in  •hvuter, 


det«nniiiiag  nhether  ft  waa  civil  or  criminal 
la  recognized  in  Doyle  r.  London  OuaruttM 
ft  Acoi.  Co.  204  V.  6.  SOS,  607,  61  L.  ed. 
044,  64S,  27  Sup.  Ct.  Hep.  313,  whera  it 
WH  uid  tbftt  "while  it  ii  true  that  the 
line  impoKd  is  not  made  payable  to  the 
opposite  psTt;>  oompliance  with  the  order 
nlievea  from  payment,  and  In  that  event 
there  ia  no  final  judgment  of  either  flue  or 
Imprisonment.  .  .  .  The  proceeding  is 
•gainst  a  party,  the  compliance  with  the 
order  avoids  the  puniahmout,  and  there 
is  nothing  in  the  nature  of  ■  criminal  luit 
or  jndgment  fmpoaed  for  publio  purposes 
upon  a  defendant  In  a  criminal  proceed- 
ing." Bessette  t.  W.  B.  Conkey  Co.  104 
U.  S.  328,  48  L.  ed.  1002,  24  Sup.  Ct.  Rep. 
«6il;  B«  Nevitt,  64  C.  C.  A.  622,  117  Fed. 
448j  Howard  v.  Durand,  S6  Qtt.  399,  01 
Am.  Dee.  767;  Phillips  v.  Welch,  11  Nev. 
187. 

The  distinction  between  refusing  to  do 
an  act  oonunanded  (remedied  by  Imprison- 
ment until  the  party  performs  tiie  required 
set),  and  doing  an  act  forbidden  (punished 
by  Imprisonment  for  a  definite  term).  Is 
sonnd  in  principle,  and  generally,  if  not 
universally,  affords  a  test  by  which  to  d«- 
tannine  the  character  of  the  punishment. 
a  In  this  easa  the  alleged  contempt  did 
J  not  owsirt  in  the  defendant's  refusing  to 
•  do  any  sfBrmative  aet  required,*but  rather 
in  doing  that  which  had  be«n  prohibited. 
The  only  possible  remedial  relief  for  such 
disobedience  would  have  been  to  impose 
a  fins  for  the  use  of  complainant,  measured 
in  some  degree  by  the  pecuniary  injury 
caused  by  the  act  of  disobedience.  Rapalje, 
ContempU,  H  131-134;  Wells,  T.  &  Co. 
T.  Oregon  R.  &  Nav.  Co.  8  Sawy.  601,  10 
tti.  £0;  Re  North  Bloomfleld  Gravel  Min. 
Co.  11  Sawy.  GOO,  27  Fed.  706;  Ssbin  v. 
Fogarty,  70  Fed.  483. 

But  when  the  court  found  that  the  defend- 
ants had  done  what  the  iujunetion  pro- 
hibited, and  thereupon  sentenced  them  to 
fail  for  fixed  terms  of  six,  nine,  and  twelve 
months,  no  rellsf  whatever  was  granted  to 
the  eomplalnant,  and  the  Buck's  Stove  t 
Range  Company  took  nothing  by  that  de- 

If,  then,  as  the  eonrt  of  appeals  eorrsetly 
held,  the  sentence  was  wholly  punitive,  it 
eould  have  been  properly  imposed  only 
in  a  proceeding  instituted  and  tried  as  for 
criminal  contempt  The  question  as  to  the 
character  of  such  proceedings  has  generally 
been  raised,  in  the  appellate  court,  to 
determine  whether   the  esse  oould  be  re- 


viewed by  writ  of  error  or  on  appcaL 
Bessette  v.  W.  B.  Conkey  Co.  194  V.  S.  324, 
48  L.  ed.  007,  24  Sup.  Ct.  Rep.  066.  But 
it  may  involve  much  more  than  mere  mat* 
ters  of  practice.  For,  notwithstanding  the 
many  elements  of  similarity  in  prooedurs 
and  in  punishment,  there  are  some  dif- 
ferences between  the  two  classes  of  pro- 
oeedings  which  involve  substantial  right* 
and  oonatitutional  privileges.  Without  de- 
ciding what  may  be  the  rule  in  oivil  con- 
tempt, it  is  certain  that  in  proceedings 
for  oriminal  contempt  tbe  defendant  Is  pre- 
sumed to  be  innocent,  he  must  be  proved  to 
he  guilty  beyond  a  reasonable  doubt,  and 
esnnot  bs  compelled  to  teetiFy  against  him- 
•elf.  Boyd  V.  United  SUtes,  116  U.  8.  616, 
29  L.  ed.  74S,  6  Sup.  Ct  Rep.  G24;  United 
States  T.  Jose,  63  Fed.  Sfil ;  SUta  v.  Davis, 
60  W.  Vs.  100,  4Q  S.  E.  331,  14  Am.  Crim, 
Rep.  28S;  King  v.  Ohio  &  M.  R.  Co.  7 
Bias.  629,  Fed.  Cas.  No.  7,800;  Sabin  v. 
Fogarty,  70  Fed,  482;  Drakeford  v.  Adams, 
98  Qa.  724,  26  S.  E.  833.  ^ 

There  is  another  important  diSerenoe.  J 
Proceedings  forscivil  contempt  are  between  • 
the  original  parties,  and  are  instituted  and 
tried  as  a  part  of  the  main  cause.  But, 
on  the  other  hand,  proceedings  at  law 
for  criminal  contempt  are  between  the 
public  and  the  defendant,  and  are  not  a 
part  of  tbe  original  cause.  Tbe  court  of 
appeals,  recognlEing  this  difference,  held 
that  this  was  not  a  part  of  the  equity 
cause  of  the  Buck's  Stove  ft  Range  Com- 
pany V.  American  Federation  of  Labor,  and 
said  that  "the  order  finding  the  defendants 
guilty  of  contempt  was  not  an  inter- 
locutory order  In  the  injunction  proceed- 
ing. It  was  In  a  separate  action,  one 
personal  to  the  defendants,  with  the  de- 
fendants on  one  side  and  the  court  vindi- 
cating its  authority  on  the  other."  [33  App. 
D.  G.  607.] 

In  this  view  we  cannot  concur.  We  And 
nothing  in  the  record  indicating  that  this 
was  a  proceeding  with  ths  eourt,  or  more 
properly  the  government,  on  one  side  and 
ths  defendants  on  the  other.  On  the  con- 
trsry,  tbe  contempt  proceedings  were  insti- 
tuted, entitled,  tried,  and,  up  to  the  moment 
of  sentenee,  treated  as  a  part  of  the  original 
oanae  in  equity.  The  Buck's  Stove  ft  Range 
Company  was  not  only  the  nominal,  but 
the  actual,  party  on  tbe  one  side,  with 
the  defendants  on  the  other.  The  Buck's 
Stove  Company  acted  throughout  sa  oam- 
plalnant  in  charge  of  the  litigation.  Aa 
such  and  through  its  counsel,  acting  la 
its  name,  it  made  consents,  waivers,  and 
stipulations  only  proper  on  the  theory  that 
it  was  proceeding  In  its  own  right  in  an 
equity  canse,  and  not  as  a  repTesentativ* 
of  the  United  States,  prosecuting  a  oaM 
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at  crimiaftl  sontompt.  It  appears  hera  also 
*»  tbe  sole  part;  in  opposition  to  the  da- 
fendsnta;  and  its  oounael,  in  iti  name,  have 
filed  briefs  and  made  argumenta  in  thia 
court  in  faToring  affirmance  of  tbe  Judg- 
ment of  the  court  below. 

But,   as   the  court  of  appeals   distinctly 

held  tiiat  this  was  not  a  part  of  the  equity 

eauae,  it  will  be  proper  to  set  out  in  some 

y  detail  the  facts  on   this  aubjeet  as  they 

« appear  in  the  record. 

■  *In  the  flrst  place  the  petition  was  not 
entitled  "United  States  t.  Samuel  Gompers 
•t  aL"  or  "In  re  Samuel  Gompera  at  aL," 
M  would  have  been  proper,  and,  according 
to  some  decisions,  necessary,  if  the  proceed- 
ings had  been  at  law  for  criminal  con- 
tempt. This  is  not  a  mere  matter  of  form, 
for  manifestly  every  citizen,  bowerer  un- 
karoed  in  the  law,  by  mere  inspection  of 
the  papers  in  contempt  proceedings  ought 
to  be  able  to  see  whether  it  was  instituted 
for  private  litigation  or  for  public  pros- 
eeution,  whether  ft  sought  to  benefit  the 
oomplainant  or  vindicate  the  court's  au- 
thority. He  should  not  be  left  in  doubt  as 
to  whether  relief  or  punishnient  was  the 
object  in  view.  He  Is  not  only  entitled  to 
be  informed  of  the  nature  of  the  charge 
against  him,  but  to  know  that  it  is  a 
eharge,  and  not  a  suit.  United  States  v. 
CrullcBhank,  92  U.  6.  S4S,  S50,  23  L.  ed. 
CSS,  663. 

Inasmuch,  therefore,  as  proceedings  for 
eivil  contempt  are  a  part  of  the  original 
eause,  the  weight  of  authority  Is  to  the 
effeet  that  they  should  be  entitled  therein. 
But  the  practice  has  hitherto  t>een  so  un- 
settled In  this  respect  that  we  do  not  now 
treat  it  as  controlling,  but  only  as  a  fact 
to  be  considered  along  with  others,  as  was 
done  in  Worden  v.  Searle,  121  U.  8.  25, 
«0  L.  ed.  857,  7  Sup.  Ct.  Rep.  814,  in 
determining  a  similar  question.  Thus  con- 
sidering it,  we  find  that  the  petition  insti- 
tuting the  contempt  proceeding  was  entitled 
in  tne  main  eause,  "Bucli's  Stove  t  Range 
Company,  plaintiff,  v.  American  Federation 
ef  Labor  et  al.,  defendanU,  No.  27,305, 
Equity,"  and  that  the  answers  of  the  defend- 
ants, every  report  by  the  examiner  in  chan- 
eery,  every  deposition,  motion,  and  stipu- 
lation, every  order,  including  the  final  decree 
and  tbe  amended  decree,  were  all  uniformly 
•ntitled  in  the  equity  cause.  Not  only  tbe 
pleadings  in  tbe  original  cause,  but  all  tbe 
testimony,  oral  and  written,  was,  by  refer- 
Oice  in  tbe  petition,  made  a  part  of  tbe 
t>  contempt  proceedings.  The  trial  judge  quot^ 
J«d  largely  from  this  oral  testimony  thus 
'Introduced  in  bulk,  and  tbe  severity* and 
•baracter  of  the  sentence  indicate  that  he 
was  largely  inflnenced  by  this  evidence, 
which  disclosed  the  great  damage  done  to 


the  complainaiit's  builnen  by  tin  boycott 
before  the  injunction  issued. 

It  is  argued  the  defendants'  answers  con- 
cluded with  a  statement  that,  as  question* 
of  criminal  and  quasi  criminal  intent  were 
involved,  a  jury  was  better  qualified  to  pass 
on  the  issue  than  a  judge,  and  in  the  event 
ha  should  be  of  opinion  that  the  charges  bad 
not  been  sworn  away,  they  moved  that  issues 
of  fact  should  be  framed  and  submitted  to 
a  jury.  Such  a  motion  was  not  inconsistent 
with  the  theory  that  this  was  a  proceed- 
ing for  civil  contempt  in  equity,  but  was  in 
strict  accord  with  the  practice  under  which 
questions  of  fact  may  be  referred  by  tba 
chancellor  to  ■  jury  for  determination. 

In  proceedings  for  civil  contempt,  the 
complainant,  if  successful,  is  entitled  to 
costs.  Bapalje,  Contempts,  S  332.  And 
evidently  on  the  theory  that  this  was  a 
civil  proceeding,  and  to  be  governed  by  the 
rules  applicable  to  an  equity  cause,  the 
Buck's  Stove  ft  Range  Company  moved  the 
court  to  amend  the  decree  so  aa  to  award 
to  ft  "its  costs."  After  argument  l>y 
■oUcitoTB  for  both  parties,  the  motion  was 
granted,  and  the  court  adjudged  that  the 
complainant  do  recover  against  the  defend- 
ants its  costs  in  said  contempt  proceeding. 
This  ruling  was  no  doubt  correct,  as  this 
was  a  civil  case,  but  could  not  have  been 
granted  in  a  proceeding  for  criminal  con- 
tempt, where  easts  are  not  usually  imposed 
in  addition  to  the  imprisonment.  Where 
they  aro  awarded,  they  go  to  the  govern- 
ment, for  tbe  use  of  ilis  officers,  as  held  by 
Justice  Miller,  on  circuit.  Durant  v.  Waali< 
ingtoo  County,  Woolw.  377,  Fed.  Cas.  No. 
4,191. 

In  another  most  important  parijenlar 
the  parties  clearly  indicated  that  they 
regarded  this  as  a  civil  proceeding.  The 
oomplainant  made  eaeh  of  the  defendants  a  « 
witness  for  the  company,  and,  as  such,  each  ^ 
was  required  to'testify  against  himself, — " 
a  thing  that  most  likely  would  not  have 
been  done  or  suffered  if  either  party  hod 
r^arded  this  as  a  proceeding  at  law  for 
criminal  contempt,  because  the  provision 
of  tbe  Constitution  that  "no  person  shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself  Is  applicable  not 
only  to  crimes,  but  also  to  quasi -criminal 
and  penal  proceedings.  Boyd  v.  United 
States,  116  U.  S.  61 S^  29  L.  ed.  746,  S  Snp. 
Ct.   Rep.   624. 

Both  on  account  of  the  distinct  ruling 
to  the  contrary  by  the  court  of  appeals, 
and  the  importance  of  the  results  flowing 
from  a  proper  class! fieatt on,  we  have  with 
some  detail  discussed  tbe  facts  appearing 
in  the  record,  showing  that  both  parties 
treated  this  as  ■  proceeding  whidi  was 
a  part  of  the  original  equity  cause.     In 
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cue  of  donU  Oia  mlgH  of  itwlf,  j^vrtUj 
«  determination  of  tlw  qneition  In  accord- 
knee  with  the  mutnal  understanding  of  the 
partiet,  and  the  proe«dure  adopted  b;  tb«m. 
Bat  there  It  another  and  controlling  fact, 
found  in  the  brief  hut  auffldcnt  pra;er  with 
vUeh  the  petition  eonctudea.  We  have  al- 
ready ihown  that  In  both  clasaea  of  caiei 
there  mnat  be  allegatioa  and  proof  that  the 
defendant  waa  guilty  of  eontempt,  and  a 
pntjer  that  ho  be  puniahed.  The  olatal- 
fleatioD,  then,  depends  upon  the  queition 
as  to  whether  the  punlebment  ii  punitiTe, 
<a  Tindication  of  the  court's  anthority,  or 
whether  it  Is  remedial,  by  way  of  a  eoer- 
cive  imprieonment,  or  a  compensatory  fine, 
payable  to  tlie  complainant.  Bearing  these 
distinctions  in  mind,  the  prayer  of  the 
petition  Is  significant  and  determinatiTCk 
After  setting  out  In  detail  the  acts  of 
alleged  disobedience,  the  petition  closes  with 
the  foUowicg  prayers;  (1)  "That  the  de- 
fendants show  cause  why  they  should  not 
be  adjudged  In  contempt  of  court  and  be 
punished  for  the  same;"  and  (2)  "that 
petitioner  may  have  such  other  and  further 
relief  as  the  nature  of  Ita  case  may  require." 
a  "Its  case,"  not  the  government's  oaaa. 
J  "That  petitioner  may  have  relief,"  not  that 
■  the  court's  authority '  may  he  vindicated, 
nie  Buck's  Stove  k  Range  Company  was 
not  asserting  the  rights  of  the  public,  but 
•eeking  "auch  other  and  further  relief  as 
the  nature  of  ita  case  may  require."  If 
it  bad  aslced  that  the  defendants  Im  forced 
to  pay  a  fine  to  the  government,  or  be 
punished  by  confinement  in  jail,  there  could 
have  been  no  doubt  that  punishment  pure 
and  simple  was  aought. 

On  the  other  hand,  if  It  had  prayed  that 
tha  court  impose  a  fine  payable  to  the 
Buck's  Stove  A  Rang«  Company,  the  lan- 
guage would  have  left  no  doulit  that  re- 
medial punishment  waa  sought.  It  la  not 
different  in  principle,  if,  instead  of  praying 
specifically  for  a  fine  payable  to  itself,  it 
asks  generally  for  "such  relief  as  the  nature 
of  its  case  may  require."  In  either  evwit 
such  a  prayer  was  appropriate  to  a  civil 
proceeding,  and  under  It  the  court  could 
have  granted  that  form  of  relief  to  which 
the  petitioner  was  entitled.  But,  as  the 
act  of  disobedience  coneisted  not  in  refus- 
ing to  do  what  had  l>ecn  ordered,  but  in 
doing  what  had  been  prohibited  by  the  in- 
junction, there  could  be  no  coercive  im- 
prisonment, and  therefore  the  only  relief. 
If  any,  which  "the  nature  of  petitioner's 
ease"  admitted,  was  the  imposition  of  a 
flna,  payable  to  the  Buck's  Stove  ft  Bange 
Company. 

There  was  therefore  a  departure — a  vari- 
ance— between  the  procedure  adopted  and 
tba  punishment  Imposed,  when,  in  answer  to 


a  prayer  for  remedial  rollef.  In  tlM  equity 
cause,  the  court  imposed  a  punitive  sentenca 
appropriate  only  to  a  prooeading  at  law  for 
eriminaJ  contempt.  The  result  was  as  funda- 
mentally erroneous  aa  if  In  on  action  of 
"A  vs.  B,  for  assault  and  battery,"  the  judg- 
ment entered  had  been  that  the  defendant  be 
confined  in  prison  for  twelve  months. 

If,  then,  this  sentence  for  criminal  con- 
tempt waa  erroneously  entered  in  a  pro- 
ceeding which  waa  a  port  of  the  equity 
cause,  it  would  be  necessary  to  set  aaidee 
the  order  of  imprisonment,  azamine  tha« 
testimony,  and  thereupon  (make  such  deereo* 
as  waa  proper,  according  to  the  practice  !■ 
equity  causes  on  appeaL  And  If,  upon  the 
examination  of  the  record.  It  should  appear 
that  the  defendants  were  in  fact  and  in  law 
guilty  of  the  contempt  charged,  there  could 
be  no  more  important  dnty  than  to  render 
snch  a  decree  as  would  serve  to  vindicato 
the  jurisdiction  and  authority  of  oonrts  to 
enforce  orders  and  to  punish  acta  of  dis- 
obedience. For  while  it  is  sparingly  to  b« 
used,  yet  the  power  of  courts  to  punish  for 
contempts  is  a  necessary  and  integral  part 
of  the  Independence  of  the  judiciary,  and 
is  absolutely  essential  to  the  performauM 
of  the  duties  imposed  on  them  hy  law. 
Without  it  they  are  mere  boards  of  arbi- 
tration, whose  Judgments  and  decrees  would 
be  only  advisory. 

If  a  party  con  make  himself  a  judge  of 
the  validity  of  orders  which  have  been 
issued,  and  hy  his  own  act  of  disoi>edienca 
set  them  aside,  then  are  the  courts  impotent, 
and  wi>at  the  Constitution  now  fittingly 
calls  the  "judicial  power  of  tha  United 
States"  would  be  a  mere  mockery. 

This  power  "has  been  uniformly  held  to 
be  necesaary  to  the  protection  of  the  court 
from  insults  and  oppression  while  in  the 
ordinary  exercise  of  its  duty,  and  to  enable 
it  to  enforce  its  judgments  and  orders  neces- 
sary to  the  due  administration  of  law  and 
the  protection  of  the  rights  of  citizens." 
Bessette  v.  W.  B.  Conkey  Co.  194  U.  S.  833, 
*S  L.  ed.  1004,  24  Bup.  Cb  Rep.  eSS. 

There  has  been  general  recognition  of  the 
fact  that  the  courts  are  clothed  with  this 
power,  and  must  i>e  authoriied  to  ezereiM 
it  without  referring  the  Inues  of  fact  or 
law  to  another  triinuial  or  to  a  Jury  in  the 
same  tribunal.  For,  if  there  was  no  such 
authority  in  the  first  instance,  there  would 
be  no  power  to  enforce  its  ordera  If  they 
were  disregarded  in  such  Independent  in- 
vestigation.  Without  authority  to  act 
promptly  and  Independently  the  conrta 
could  not  administer  public  Justice  or  en- 
force the  rights  of  private  litigants.  Bes- 
sette V.  W.  B.  Conkey  Co.  104  U.  8.  337,  48 
L.  ed.  lOOG,  24   Sup.   Ct.  Rep.  665. 

Congress,  in  recognition  of  the  necessity 
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•  ol  tba  MM,  1iki*>lM  deglared  (Rer.  SUt. 
725,  U.  S.  Comp.  SUt.  1901,  p.  S8S)  th^t 
tli«  oouru  of  th«  United  SUtM  "ih^ll  hmve 
power  ...  to  punish  by  fine  or  im- 
prlionment  .  .  .  contemptB  of  tbeir  a,u- 
thori^,"  inelndiDg  "disobedienee  .  .  . 
hj  U17  party  ...  to  any  lawful 
.  .  .  order  ...  of  the  laid  courti." 
Bat  the  very  amplitude  of  tbe  power  !■  a 
warning  to  me  it  with  discretion,  and  a 
irer  to  exert  it  where  it  ia  not 
■  proper.  For  that  reason  we 
c«n  proceed  no  further  In  this  ease,  becsUM 
it  Is  both  luineeesaary  and  improper  to 
make  any  decree  In  this  oontempt  proceed- 
ing. 

For,  on  the  liearing  of  the  appeal  and 
eross  sppeal  in  the  original  oause  in  which 
the  injunction  waa  Uaued,  it  appeared  from 
the  statement  of  oonnsel  in  open  court  that 
tlwre  had  been  a  eomplete  settlement  of  all 
matters  involved  in  the  caa*  of  Buck's  Stove 
A  Range  Co.  v.  American  Federation  of 
I*bor.  This  court  therefore  declined  to 
further  conBider  the  eaae,  which  had  become 
moot,  and  those  two  appeals  ware  dismissed. 
Sig  U.  8.  C81,  as  L.  ed.  345,  31  Sup.  Ct. 
Rep.  4T2.  When  the  main  ease  was  settled, 
•reij  proeeeding  whieh  was  dependent  on  it, 
or  a  part  of  it,  wu  alao  neeessarily  act- 
tied,— of  eourae,  without  prejudioi  to  the 
power  and  right  of  the  court  to  punish 
for  eontempt  by  proper  proceedings.  Wor- 
doi  V.  Searls,  121  U.  8.  £7,  80  L.  ed. 
B58,  T  Eup.  Ct.  Rep.  814.  If  this  had  been 
a  separate  and  independent  proeeeding  at 
law  for  criminal  contempt,  to  rlndieate 
the  authority  of  the  court,  with  the  public 
on  one  side  and  the  defendants  on  the  other, 
tt  could  not,  in  any  way,  have  been  affected 
by  any  settlement  which  tbe  parties  to  the 
equity   causa   made   In   their   private   liti- 

But,  aa  we  have  shown,  this  was  a  pro- 
eeeding in  equity  for  civil  contempt,  where 
tbe  only  remedial  relief  possible  was  a  fine, 
payable  to  the  complainanL  The  eompany 
prayed  "(or  such  relief  as  the  nature  of  Ita 
ease  may  require,"  and  when  the  main  eanse 
was  terminated  by  a  settlement  ot  all  dif- 
ferences between  the  parties,  the  eomplain- 
Sant  did  not  require,  and  wsj  not  entitled  to, 
7any*eompeDBation  or  relief  of  any  other 
eharacter.  The  present  proeeeding  neces- 
sarily ended  with  the  settlonent  of  the  main 
cause  of  which  tt  Is  a  part  Bessette  v. 
W.  B.  Conkey  Co.  184  U.  S.  328,  333,  48 
L.  ed.  3002.  1004,  24  Bup.  Ct.  Rep.  BflS; 
Worden  v.  Searls.  121  U.  8.  27.  30  L.  ed. 
8*8.  7  Bup.  Ct.  Pep.  81 4  J  State  v,  Nathana, 
49  8.  C.  207,  27  S.  E.  52.  The  criminal 
aentenees  Imposed  in  the  civil  caae,  there- 
fore, should  be  set  saide. 

The  judpnent  of  the  Court  of  Appeals 
U   reversed,    and   the   case    remanded,   with 


directions  to  rererae  the  judgment  of  the 
Supreme  Court  of  the  District  of  Colum- 
bia, and  remand  the  case  to  that  eourt  with 
direction  that  the  eontempt  proceeding*  in- 
stituted by  the  Buck's  Stove  Ji  Range  Com- 
pany be  dismissed,  but  without  prejudice 
to  the  power  end  right  of  the  Supreme 
Court  ot  the  District  of  Columbia  to  pun- 
ish by  a  proper  proceeding,  eontonp^  U 
any,  eommitted  against  it 
Reversed. 


on  D.  a.  L) 
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UNITED    STATEa 
OOUBTS  ril  273,  344*)— Federal  Coubts— 

JUBISDtCTIOn—DEFENDANTB    OF    SiVKBAI. 
DlSTBlCTB. 

1.  The  preMnce  of  one  of  the  defendanU 
in  the  Federal  district  in  which  suit  by  the 
United  States  under  tbe  anti-trust  act  of 
July  2,  1880  (26  SUt  at  L.  209.  chap.  847. 
U.  a  Comp.  Stat  1801,  p.  3201],  §  4,  ii 
brought  to  restrain  violations  of  that  act, 
gives  the  circuit  court  jurisdiction,  and 
jnstiflea  it  in  making  an  order  under  |  5 
for  the  service  of  process  upon  all  the  other 
defendants,  wherever  they  may  be  found. 

[Bd.  Note,— For  other  csan,  see  CaarU.  Cent. 
Dig.  {(  813.  917;    Dm.  DLc  II  ITS,  M.'] 
Appeai.  and   Ebrob    (I    1&10*|— IIabulxss 

E^UOB— EXCBFTIDNS  TO  PLEADIHOB. 

e.  The  overruling  of  the  exceptions  tak- 
en on  tbe  ground  of  Impertinence  to  so 
much  of  the  bill  filed  by  tlie  United  SUtea 
under  the  set  of  July  2,  1S90,  g  4,  to  re- 
strain violations  of  that  set,  as  counted 
upon  facts  occurring  prior  to  its  enactment, 
cannot  be  regarded  as  prejudicial  error, 
where  the  eourt  gave  no  weight  to  the  testi- 
mony adduced  under  the  averments  com- 
plained of,  except  in  so  far  as  it  tended 
to  throw  light  upon  the  acts  done  after  the 
naasage  of  the  statute,  the  resulta  of  which. 
It  was  charged,  were  being  participated  la 
and  enjoyed  by  the  alleged  combination  at 
the   time  of   the   filing  of  the  bill. 

BhTor',  CenLDlK.  (|  4(IS»-U0G;    bee.  Dls.  I  IMO.'l 

Statuteh  {%  217*)  —  CoMBTBucnoii  —  Coii- 

OBEBSIONAL   DEBATES. 

3.  The  rule  that  congresatonal  debates 
may  not  be  used  as  a  means  to  an  inter- 

firetation  of  an  set  of  Congress  is  not  tIo- 
ated  by  resorting  to  them  to  ascertain  the 
history  of  the  period  when  the  statute  «ras 
adopted. 
[Bd.     Note.— For     other     cues.     SM     StatBta. 

c«dl  Dt(.  g  ni:    d«.  dii.  1  ti7.>i 

MOKOPOLIEB     (i     12*)— UNDEB    AilTl-TlUST 

Act— Undue  Restbaimi. 

4.  Only  undue  restralnta  of  interatate  or 
foreign  trade  or  eommeree  are  prohibited 
by  tbe  provisions  of  the  act  of  July  S,  1S0O, 
ti  I.  8,  rieclsring  Illegal  every  contract, 
combination  in  the  form  ot  trust  or  other- 
wlee,  or  conspiracy,  in  restraint  of  such 
trade  or  commerce,  and  making  guilty  of  a 
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or  atbonpt  to  ll]onopoIlB^  or  aom- 
eonsplre  with  any  othar  paraon  «r 
to  monopoliM^  tnj  part  of  aneb 
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opoUs 
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MtMIM 

trade  or 

[Sd.  Not*.— For  othar  nana  aa 
CaaL  Dl(.  I  IS;  Dae.  Die  |  U.*] 
Honopolub  a   12*)— Undue   RasTKAiim 

OF  Trade  ob  Comuxoi        " - 

<^nxBioif. 

S.  Tha  atandard  of  rataon  wUelt  had 
tharatofora  ba«B  applied  at  tlia 
aad  in  tba  VoiUA  Btatea  In  daalini  with 
•nbfaeta  of  tba  aharaetar  ambraead  by  tba 
BieUbttloaa  of  th«  act  of  Joly  i,  IBM, 
fli  1,  Z,  a^nat  eombinatiODa  In  raatraini 
«f  intaratat*  or  foreign  trade  or  eommarea, 
•T  monopolisation  or  attempta  to  monopo- 
Um  anj  Dart  of  meli  trade  or  eommaru, 
waa  inUnoed  to  1m  tha  meaaura  uaed  for  tha 
pnrpoaa  of  detenniaiDg  whether,  in  a  ^v- 
an  eaae,  a  particular  act  bad,  or  had  not, 
broufcht  about  the  wrong  againat  which 
the  atatuta  provided. 

[Bd.  Not?.— For  olber  caaaa.  aa 
Oaat.  nig.  f  lO;    Dec.  Dl(.  1  11.*] 

CoHMEECB  {f  60*)— Power  of  Cokgi 

Vauditt  of  Anti-Tbdst  Act. 

e.  Tba  prohibition!  of  tba  antl-traet  aet 
af  Jnl7  !,  1880.  SS  1.  Z,  againat  reatrainU 
or  monopolization  of  trade  or  commerce,  do 
not  exceed  the  authority  of  Congreaa  to  r^ 
nlate  commerce,  as  applied  to  undue  ts- 
otraiDte  of  interatate  or  foreign  commeTM 
in  petroleum  and  ita  prodncts,  by  eontraet, 
combination,  or  oonaplraiy,  or  monopoliiar 
tion,  or  attcinpta  to  monopolire  any  part  of 


[Ed.    Note.— For    olhar   oaaaa. 
Cant.   Dig.  It  n-K;    Dao.  DL(.  i  >u.-| 
CONSTITDTIORAL  J^V  (|  61*)— DlUKIATIOIf 

OF  LEGISLATIVE   POWCB. 

7.  Legialative  power  fa  not  nnconatltn- 
Uonally  delegated  to  the  conrta  by  tbe  pro- 
Tlalona  of  tha  act  of  July  2,  ISSO,  9|  f,  2, 

fiTohl biting  combinationi  In  reetratnt  of 
ntaratste  or  foreign  trade  or  commerce,  or 
tbe  monopolization  or  attempt  to  monopo 
tin  any  part  of  eucb  commerce,  because  the 
general  language  of  theae  provialona  leave* 
ft  to  the  judiciary  to  decide  whether,  in  a 
given  caac,  the  particular  acta  come  within 
tbe  condemnation  of  the  statute. 

[Bd.  Not*. — F\>r  i>tlier  cues,  asa  Conallliitlon- 
al  I^w,  Cent.  Dl|.  ||  Idl-IOT:     Deo.  Dlr  |  Il.*l 


S.  Tbe  unification  of  power  and  control 
over  tbe  oil  induatry  which  resulta  from 
eomhinirig  in  the  handa  of  a  holding  eom- 
pany  the  capital  atoclc  of  the  varioua  oor- 
poratlona  trading  in  petroleum  aad  ita  pro- 
docta  raisea  a  preaumption  of  an  intent 
to  exclude  othera  from  the  trade,  and  thna 
aantralize  in  the  combination  a  perpetual 
control  of  tbe  movement  of  theae  commod- 
itiea  in  tha  channela  of  interitata  and  tor- 
eien  eommerce,  in  violation  of  the  prohibi- 
tiona  of  the  act  of  July  2,  ]g90,  JS  1,  t, 
■Sn-innt  combinations  in  reetraint  of  tntar- 
*t.ate  or  foreign  trade  or  eommerce,  or  mon- 
opnlimtinn  Or  attempt  ta  monopoliu  any 
part  of  aueb  trade  or  oooimert 

[Kd.    Note.— For  otber   cuce,    h 
CanL  DiB.  I  17;     Dec.   DIs.  |  M.*] 


UoNOPOLiU   (I  20*)- Arti-Tbdw  Act— 

HOLDIITO    COHPAKT — "Coif HINATrOH" — 
"MOMOPOLIZE." 

S.  The  oombinatJoa  of  tba  atoeka  of  tha 

vnrioua  corporationa  trading  in  pertoienv 
and  ita  producta  in  the  handa  of  a  holding 
eompanj,  with  Um  iDtant  to  exclude  othera 
from  tba  trade,  and  thus  cantraliea  in  tha 
aombinatloB  tba  parpetnal  control  of  tha 
monment  of  tbeaa  oammodiHea  In  tbe  ehan- 
■ala  of  intetatat*  and  foreign  oommare^ 
eonititntea  a  violation  of  theprohibitlona  of 
the  act  of  July  2,  IBBO,  ||  1,  E,  againat  com- 
blnaUona  ia  leatralnt  of  interstate  or  for- 
•Ign  eommarea,  or  tha  monopoUcation  or 
attempt  to  monopoUie  any  part  of  suob 
trade  or  commerce. 

fBd.  Not*.- For  athar  eaaaa.  aae  HonopaUaa. 
Dec.  Dig.  I  ».• 

For  otb«r  dsaDltlona.  aae  Wordi  aod  Pbraaaa. 
vol.  1,  p.  jm-,    vol.  E,  pp.  e7a-4ST4.1 

UoitOPOUEi  n  26*>— iHJUNCTioH— Diaso- 
LDTioit  OP  MOHOPOLT— Effect. 
]0.  Pnirer  to  malce  normal  and  lawful 
eontracta  or  agreementa  is  not  taken  from 
the  stoclcholders  of  the  Bubaiiiiary  eorpor»> 
tions,  or  the  corporations  themaelvea.  by  s 
decree  for  the  diaaolution  of  a  holding  com- 
pany found  to  offend  against  the  anti-truat 
aet  of  July  2,  1S90,  which  enjoina  aueb 
■toclcholdsrs  and  corporations  from  in  any 
way  consplrinft  to  violate  tbe  atatute,  or 
from  monopolising  or  attempting  to  mo- 
n<moltte.  In  virtue  of  their  atoch  ownerahip, 
Mia  prohibits  all  agreements  between  them 
tending  to  produee  or  bring  about  further 
violations  of  tha  statute.  But  such  decree 
merely  restraina  tbem  from,  by  any  deviea 
wbatOTer,  recreating,  directly  or  indirectly, 
the  illegal  oombination  which  tha  decreo 
diasolrea. 

[Ed.  Note.— For  othar  eaaaa.  ■••  IIobopoHm, 
CeoL  DlR.  t  11;    Dao.  DiB.  i  ■■•] 

MoHopoLiES  (I  24*)— IifjDwcnoif— DiMO- 
LtmoH   OF  MonopoLT— Time  fob  Coh- 


11.  The  ma^itnda  of  the  interests  In- 
volved and  their  complexity  require  that  aix 
montha  be  given  in  which  to  execute  a  de- 
cree for  the  diaaolution  of  a  holding  com- 
pany controlling  the  oil  induatry  in  viola- 
tion of  the  anti-trust  act  of  July  2,  IS&O, 
and  for  the  transfer  back  to  the  atoclc- 
boldera  of  the  aubai  diary  corpora  tions  of 
the  stoetc  which  had  tieen  turned  over  to 
tha   holding   company    In   exchange   for    it* 

wn  atock. 

[Sd.   Note.— For  other  caaea,   aaa  HoaapoUa« 
Crou  Dt*.  I  Hi    Dae.  Dl(.  |  U.*] 
MONOPOLIBB      (I     24*>    —     IttJOHcnON    — 

AoAinaT   VioLATiNo  Arti-Tbust  act- 
Extent  OF  Belief. 

12.  The  possible  aerioua  injury  to  the 
public  from  an  absolute  cessation  of  inlor- 
state  eommerce  in  petroleum  and  its  prod- 
nets  by  the  agencies  embraced  in  a  holding 
company  controlling  the  oil  induatry.  in  vio- 
lation of  tbe  anti-trust  act  of  July  2,  1800, 
raquirea  that  upon  diaaolving  the  hoidivg 
company,  the  suiwi  diary  corporations 
should  not  lie  enjoined  from  carrying  od 
interatate  commerce  until  the  disaolutioa 
of  the  combination  should  be  effected.  ii 
accordance  with  the  decree,  by  the  transfer 
baok  to  the  stockholders  of  the  aubsidiarf 
eorporations  of  the  stock  which  had  bean  ■ 


I.  Dlia.  IMI  te  date.  *  Rap'r  IndaxM 


ai  8DPBEUE  OOUBT  HEPORTER. 


Oct.  Tbm; 


turned  <mr  to  tha  holding  eompany  in  «x- 
•harge  for  Ita  own  ■tock. 

[EM.    Note.— For  otber   eiaes.    ■»*   Uoaopalln. 
Cent.  Dl(.  I  IT;    D«o.  Dig.  |  H.*l 


Arfii'pd   March   14,   16,  and    IB,   1910.     Or 

derod   for   reart^ment   April   11,   1910. 

Reargued  January  12,   13,  IS,  and 

17,  isiii. 

APPEAL  from  the  CSreuit  Court  of  thi 
United  State*  for  the  Eastern  District 
of  Miiuiouii  to  review  a  decree  diasolvii 
holding  compHnj  as  existing  in  Tiolation  of 
the  onti-tntst  act.  Modified  in  a  few  mi- 
nor particulars,  and  as  so  modiSed,  af- 
firmed. 

See  same  case  below,  173  Fed.  17T. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  O.  Hllburn,  DaTid  T. 
VatBon,  Jobn  O.  Johnson,  Frank  Ii. 
Crawford,  M.  F.  Elliott,  Martin  Carey, 
John  M.  Freeman,  and  Emest  C.  Irwin  for 
•ppellants. 

Attorney  General  Wlcbershain,  Messrs. 
Frank  B.  Koilogg,  Charles  B.  Morrison, 
and  Cordenio  A.  ScTeranee  for  appellee. 

*     ■Mr.   Chief   Justice   WblM   delivered   the 
opinion  of  the  court: 

The  Standard  Oil  Company  of  New 
Jersey  and  thirty-three  other  corporations, 
John  D.  Rockefeller,  William  Rockefeller, 
and  five  other  indiridnsl  defendants,  prose- 
«it«  this  appeal  to  reverss  a  decree  of  the 
court  below.  Sueh  decree  was  entered  upon 
a  bill  filed  by  the  United  SUtes  under 
authority  of  S  <  of  the  act  of  July  2,  1890 
[ZS  SUt  at  L.  209,  ehap.  047,  U.  8.  Comp. 
SUt.  IBOl,  p.  3201],  known  as  the  anti- 
trust act,  and  had  for  its  object  the  en- 
forcement of  the  proTisions  of  that  act. 
The  record  is  inordinately  voluminous,  eon- 
listing  of  twenty-three  volumes  of  printed 
■natter,  aggregating  about  12,000  pages, 
M  containing  a  vast  amount  of  confusing  and 
■  •onflicting*tastimony  relating  to  innumer- 
able, oomplex,  and  varied  business  transac- 
tions, extending  over  a  period  of  nearly 
forty  years.  In  an  effort  to  pave  the  way 
to  reach  the  subjects  whioh  we  are  ealled 
npon  to  consider,  we  propose  at  the  outset, 
following  the  order  of  the  bill,  to  give  the 
Bsrest  passible  outline  of  its  eontents,  to 
■ammarise  the  answer,  to  Indicate  the 
eonrae  of  the  trial,  and  point  out  briefly 
the  decision  below  rendered. 

The  bill  and  exhibits,  eovertng  170  pages 
of  tha  printed  record,  was  filed  on  Novem- 
ber IS,  1B06.  Corporations  known  as 
Standard  Oil  Company  of  New  Jersey, 
Standard  Oil  Company  of  California,  Stand- 
ard Oil  Company  of  Indiana,  Standard  Oil 
Oempany  of  Iowa,  Standard  Oil  Company 


.  of  Kansas,  Standard  Otl  Company  of  Een< 
tucky,  Sttmdard  Oil  Company  of  Tfebraska, 
Standard  Oil  Company  of  New  York,  Stand- 
ard Oil  Company  of  Ohio,  and  sixty-two 
other  corporations  and  p&rtnershipH,  as  also 
seven  individuoU,  were  named  as  defend- 
ants. The  bill  was  divided  into  thirty 
numbered  sectimis,  and  sought  relief  upon 
lliB  tlicory  that  flie  varioua  defendants  were 
enpigpd  in  conspiring  "to  restrain  the  trade 
and  commerce  in  petroleum,  commonly 
called  'crude  oil,'  In  refined  oil,  and  in  the 
other  products  of  petroleum,  among  the 
several  atates  and  territories  of  the  United 
States  and  the  District  of  Columbia  and 
with  foreign  nations,  and  to  monopolite  the 
said  commerce."  Tha  conspiracy  was  al- 
leged to  have  been  formed  in  or  about  the 
year  1870  by  three  of  the  individual  de- 
fendants, mt.:  John  D.  Rockefeller,  WIV 
liam  Rockefeller,  and  Henry  M.  Flagler. 
The  detailed  averments  concerning  the  al- 
leged conspiracy  were  arranged  with  ref- 
erence to  tiiree  periods,  the  first  from  1B70 
to  1BB2,  the  second  from  1S8Z  to  1SS9,  and 
the  third  from  1899  to  the  time  of  the  filing 
of  the  bill. 

The  general  charge  eonceming  the  period 
from  1670  to  1882  was  as  follows:  , 

*  "That  during  said  first  period  the  said  ? 
individual  defendants,  in  connection  with 
the  Standard  Oil  Company  of  Ohio,  pur- 
chased and  obtained  Interests  through  stock 
ownership  and  othsrwise  in,  and  entered 
into  agreements  with,  various  persons, 
firms,  corporations,  and  limited  partnar- 
sbipi  engaged  in  purchasing,  shipping,  re- 
Qniug,  and  aelling  petroleum  and  Its  pro- 
ducts among  the  various  states,  for  the 
purpose  of  fixing  the  price  of  crude  and  re- 
fined oil  and  the  products  thereof,  limiting 
the  production  thereof,  and  oontroUing  the 
transportation  therein,  and  thereby  re- 
straining trade  and  eommaroe  among  the 
several  states,  and  monopolising  tha  said 


To  eatshlieh  thie  lAarga  it  was  averred 
that  John  D.  and  William  Boekefellsr  and 
several  other  named  Individuals,  who,  prior 
to  1870,  oomposed  three  separate  partner- 
ships engaged  In  the  business  of  refining 
crude  oil  and  shipping  its  products  in  inter- 
state commerce,  organized  in  the  year  1870 
a  corporation  known  as  the  Standard  Oil 
Company  of  Ohio,  and  transferred  to  that 
company  the  buHinesi  of  the  said  partner- 
ships, the  members  thereof  becoming,  in 
proportion  to  their  prior  ownership,  stoA- 
holders  in  the  eorporation.  It  was  averred 
that  the  other  individual  defendants  soon 
afterwards  became  partieipanta  in  the  il- 
legal eombinatlon,  and  either  transferred 
proper^  to  tbe  eorporation  or  to  individ- 
uals, to  b«  held  for  tbe  benefit  of  all  per- 
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tiM  In  Interett  In  proportion  to  their  ra- 
•peetiTi  inteTMt*  in  the  eombination;  that 
iM,  in  proportion  to  thoir  stock  oimerahip 
in  the  Standard  Oil  Company  of  Ohio.  By 
the  mean*  thu«  itated,  it  was  ehargvd  that 
bjr  tfa*  year  1872,  th*  combination  bad  ■•■ 
qnlrad  nibstanti&lly  all  bnt  three  or  four 
of  tha  thirt;-flve  or  forty  oil  refinerlea  lo- 
eatad  in  Cleveland,  Ohio.  By  rea*on  of 
tha  poww  thus  obtained,  and  in  further 
■ZMution  of  the  intent  and  purpoaa  to 
rartrain  trade  and  to  monopolize  the  com- 
maroe,  interetata  aa  vail  aa  intrastate,  In 
N  petToIenm  and  ita  prodneta,  tbe  bill  alleged 
•  tltat  the  eombination  and  itB*mamberB  ob- 
tained large  preferential  rataa  and  rebates 
In  many  and  derioue  ways  orer  thalr  oom- 
paUtora  from  vartoni  railroad  com  pan  lee, 
■ad  that  by  means  of  the  advantage  thus 
(Atatned  many,  if  not  virtually  all,  eom- 
petitori  were  forced  either  to  beeoiae  mem- 
bers of  the  combination  or  were  driven  out 
of  bnsinesi;  and  thua,  it  was  alleged,  daring 
tha  period  In  question,  the  following  resulta 
ware  brought  about:  (a)  That  the  eom- 
bination,  in  addition  to  the  refineries  Id 
Clareland  which  It  bad  aeqnired,  aa  pre- 
vlonaly  stated,  and  which  it  had  either  dis- 
mantled to  limit  production,  or  oontinued 
to  oparate,  also  from  time  to  time  acqniied 
■  large  number  of  refineries  of  onide  pe- 
troleum, litoated  in  New  York,  Pennsyl- 
vania, Ohio,  and  elsewhere.  The  properties 
tbns  acqalred,  like  those  previonaly  ob- 
tained, although  belonging  to  and  being 
held  for  the  benefit  of  the  somblnation,  were 
ostensibly  divergently  controlled,  some  of 
tham  being  put  In  the  name  of  tha  Standard 
CHI  Company  of  Ohio,  some  in  the  name  of 
eorporations  or  limited  partnerships  af- 
flUated  therewith,  or  eoma  being  left  In  the 
name  of  the  original  owners,  who  bad  be- 
eoma  stockholders  In  the  Standard  Oil  Com- 
pany of  Ohio,  and  thus  membert  of  tbe  al- 
leged illegal  comhinetlon.  (b)  That  tbe 
eombination    had    obtained   control    of    the 


In  develand,  Fittoburg,  Titnsville,  Phlla- 
delphis,  New  York,  and  New  Jersey, 
(e)  That  the  oomhinatlon  during  the  period 
namMl  had  obtained  a  eomplete  mastery 
ornr  the  oil  industry,  eontrolling  90  per 
eaut  of  the  bosines*  of  producing,  shipping, 
radslng,  and  selling  peWlsnm  and  lU  pro- 
duets,  and  thus  WAS  able  to  fix  the  price 
of  emde  and  refined  petrolenm,  and  to 
restrain  and  monopolise  all  intarstata  eom- 
meroe  in  those  products. 

The  averments  bearing  upon  the  second 
period   (18SZ  to  ISBS)    had  relation  to  the 

"Thatdnringtbe  said  seoond  period  of  con- 
•pira^  the  defendants  antarsd  into  »  con- 


tract and  trust  agTeemen^*by  wUah  Ta.Tioi>s  • 
independent  firms,  oorporationa,  Bmlted 
partnerships,  and  Individuals  engaged  In 
purchasing,  transporting,  refining,  shipping 
and  Belling  oil  and  the  products  thereof 
among  the  various  states,  turned  over  tha 
management  of  their  said  biiaincBS,  cor> 
poratione,  and  limited  partnerahips  to  nine 
tmsteea,  composed  chiefly  ol  certUn  in> 
dividuals  defendant  hereirt,  which  said 
trust  agreement  was  in  restraint  of  trade 
and  commerce,  and  in  violation  of  law, 
as  hereinafter  more  particularly  alleged." 
Tha  trust  agreement  thus  referred  to  was 
set  out  In  the  hllL  It  was  made  In  January, 
1882.  By  its  terms  the  stock  of  forty  cor- 
porations. Including  the  Standard  Oil  Com- 
pany of  Ohio,  and  a  large  quantity  of 
various  properties  which  bad  been  previous- 
ly acquired  by  the  alleged  combination,  and 
which  was  held  In  diverse  forms,  aa  wa 
have  previously  indicated,  for  the  boieM 
of  tha  members  ol  tbe  eombination,  waa 
vested  In  the  trusteea  and  tbeir  sncecasots, 
"to  he  held  for  all  parties  in  interest  joint- 
ly." In  the  body  of  the  trust  agreement 
waa  contained  a  list  of  the  various  in- 
dividoals  and  corporations  and  limited 
partnerships  whose  stockholders  and  mem- 
bers, or  a  portion  thereof,  baeame  partlea 
to  tha  agreement.  This  list  la  is  the 
margin.t 


tlst  Ail  the  stockholders  and  memben 
of  the  following  corporations  and  limited 
partnerships,  to  witi 

Aoma  Oil  Company,  New  York. 

Acme  Oil  Company,  Penm^lvania, 

Atlantio  Keflning  Company  ol  Phlla* 
delphia. 

Bush  k  Companv  (Limited). 

Camden  Oonsoliaatad  Oil  Company, 

Eiicahethport  Acid  Worka. 

Imperial  Beflning  Company  (Limited). 

Charles  Pratt  &  Company. 

Paine,  Ablett,  k  Company. 

Standard  Oil  Company,  Ohio. 

Standard  Oil  Company,  Pittsburg. 

Smith's  Ferry  Oil  Transportation  Com- 
pany. 

Solar  Oil  Company  (Umitad).  g 

'Stone  k  Fleming  Msinufacturing  Company  ■ 
(Limited). 

Also  all  the  stockholders  and  members  of 
•neb  other  corporations  and  limited  part- 
narshlps  as  may  hereafter  join  in  this  agree- 
ment at  tbe  request  of  the  trusteea  huvin 
provided  for. 

Ed.  Tha  following  individuals,  to  wit: 

W.  a  Andrews,  John  D.  Arcbbold,  liim 
K.  Artar,  J.  A.  Boatwick,  Benjamin  Brew- 
ster, D.  Bushnell,  Thomas  C.  Btishnell,  J.  N. 
Camden,  Henry  L.  Davis.  H.  M.  Flagler, 
Mrs.  H.  M.  Flagler,  John  Huntington,  H.  A. 
Hntehins,  Charles  F.  G.   Heye,  A.   B.  Jen- 


sUte  of  Joaiab  Maey,  William  H.  Uacy, 


dn.GOOgIC 
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On.  T^at, 


■  'TIm  tfptammt  auda  prarlrion  for  tlw 
SMtbod   of  omtrolUnff  u>d  fn*"*g*"g   Um 

*  property  bj   tha  tmitaea,   for  ib»  forma- 

■  tion  of  addltioiiaJ  numiifsetariag,  «t&,*K>r- 
poratjoiu  In  Tuioiu  itatM,  and  tha  tniat, 
BuloH  tarmlnated  bj  a  mode  apMified,  waa 
to  eontinne  "during  the  Utm  of  the  *ar- 
Tlvora  and  aiirviTor  of  tha  tnuteea  named 
fai  the  afreement  and  for  twenty-one  yean 
thereaftar."  Tha  agr«ement  provided  for 
tha  laaua  of  Standard  Oil  Tmat  eertificatea 
to  repiaaent  the  intareit  arlalng  nndar  the 
tmat  In  the  propertfea  affeetad  by  the  truat, 
whieh,  of  eonrse,  in  riew  of  the  proriBiona 
of  the  agreement  and  the  anbjeot  to  which 
n  reUtod  eanaed  tlia  intareat  In  the  eer- 
ttfleatea  to  be  oaineldent  with  and  tha  exaet 
lapreeantative  of  tha  interest  in  the  eom- 
UbbUmi,  that  la,  in  the  Standard  Oil 
Oonpanj  of  Ohio.  Soon  afterwarda  it  waa 
aUagad  Uie  truateea  organized  the  Standard 
Oil  Company  of  THew  Jeraej  and  the  Stand- 
ard Oil  Company  of  New  York,  tha  former 
having  a  capital  atoek  of  13,000,000  and 
the  Utter  a  capital  itock  of  $6,000,000,  aub- 
aaquently  inoreaaed  to  (10,000,000  and  tIS,- 
OOO/MO,  raapeetively.    The  bill  aliped  "that 


poranant  te  aaM  fanat  agraan«at  tha  aald 
tmatees  eanaed  ta  ha  tranafarrad  to  than* 
aalrei  tha  atoek*  of  all  oorparationa  and 
limited  partnenhlpa  named  in  aaid  traat 
agreement,  and  eanaad  varioDfl  of  the  In- 
dividual! and  eopartnersbipa  who  owned  ap- 
parently independent  refineriea  and  other 
pTOpertiea  employed  in  the  bnaineaa  of  re- 
fining and  tranaporting  and  aelliog  oil  In  ^ 
and  among  aald  variona  Btatea  and*terri-* 
toriei  of  the  United  Statoa,  aa  aforefald,  to 
tranifer  thrir  property  aitnatad  In  aald 
■everal  atatea  to  tiia  reapeetlva  Standard 
Oil  Companlei  of  aaid  itatca  of  New  York, 
New  Jeraey,  Fennaylvania,  and  Oido,  and 
other  eorporationa  organized  or  acqniiad  by 
midtmatMalromtlme  to  time.  ,  .  ."  Tor 
the  atocka  and  property  lo  acquired  the  tras- 
teea  leaned  tmat  eertifieatea.  It  waa  allied 
that  in  18B8  the  tnuteea  "unlawfully  eoB- 
trolled  the  itoek  and  ownerahip  of  varloua 
eorporationa  and  limited  partnenhlpa  en- 
gaged in  aoch  pnrehaae  and  tranaportattoa, 
refining,  aelling,  and  ahipping  of  oil,"  aa 
per  a  list  whieh  la  ^[eerpted  in  tha  mar- 
Bin.t 


Jr~  «zeentor|  0.  H.  Payne,  A.  J.  Poneh, 
JiAn  D.  Ilookefeller,  WlUtam  Rockefeller, 
Henry  H.  Roger*,  W.  P.  Thranpaon,  J.  J. 
Tander^ft,  William  T.  Wardell,  W.  G. 
Warden,  Joaeph  L.  Warden,  Warden  Fnw 
ft    Company,   Loulae   C.    Tnieaton,    E.   M. 


SMa,  0.  H.  Payne,  tmitea;  Cbarlea  Pratt, 
Hbrao*  A.  Pratt,  C.  H.  Pratt^  JnUa  H.  York, 
George  H.  Vila*,  M.  B.  Esith,  truateea, 
George  F.  CSieater. 

Alio  all  auch  indivlduala  aa  may  here- 
after join  in  tfie  a^eement  at  the  teqneat 
of  the  tnuteea  herein  provided  for. 

Sd.  A  portion  of  the  atockholden  and 
member*  of  the  following  eorporationa  and 
limited  partnenhlpa,  to  wit: 

Ameriean  Lnbrieatins  Oil  Cocnpany. 

Baltimon  United  Ofl  Osmpaay. 

Beacon  Oil  Company, 

Buah    k    Danslow    Haanfaetarlng   Com- 

Central  Refining  Companv  of  Pittabnrg. 
Cheaebrough  Mannfaotnruig  Company. 
Cbeaa  Carby  Company. 


Conaoiidated  Tank  Line  Company, 

Inland  Oil  Cbmpany, 

Keyatone  Refining  Company, 

Uaveriek  Oil  Company. 

National  Tranalt  Company. 

Portland  Kerosene  On  dompatif, 

Produoera'  Coaaolidated  I^nd  ft  Pati» 
lenm  Company. 

Signal  Oil  Works  (Limited). 

Thompson  ft  Bedford  Company  (Umlted). 

Devoe  Manufacturing  Company. 

Eclipse  Lubricating  Oil  Company  (Lhn- 
ited), 

Eroptn  Refining  Company    (Limited). 


Galena  Fanr.  Oil  Company   (Umltad)> 

Germania  KQnlng  Company. 

Taeaiim  Oil  Company. 

H.  C.  Van  line  ft  Company  (Limited). 

Waters-FIeree  Oil  Company. 

Alio  itockholden  and  membera  (not  W 
ing  all  thereof)  of  other  eorporation*  and 
limited  partnenhlpa  who  may  hereafter  }otn 

in  thii  agr '  -^  "     -  ..... 

teea  herein 


tUat  of  Ctorporatioa 


Capital 


&0. 1 


Sar  York  state  i 

Aeme    Oil    Company,    mannfaetnraTa    ti    petroleom 

produeta   9300,000    Entire. 

ASIaa  Refining  Company,  mannfaetnrvn  of  petiolenm 

prodneta  £00,000        Do. 

Imwleaa  Wide  Uaauf  actnring  Company,  munifa» 

tnrar*  of  lamp  wioka    £5,000         Do. 

Bosh  ft  Denalow  Manufaetnrins  Company,  mannfae- 

tnren  ot  petroleum  prodneta SOO.OOO     SD  per 
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?  *  Tta  bin  durgcd  th^t  during  tlM  Noond 
period  qno  warruito  proce«d!agi  wan  eom- 
■nenced  agajnit  the  SUndju^  Oil  Compmny 
of  Ohio,  which  resulted  In  the  entry  by  the 
«  ■Dpreme  court  of  Ohio,  on  Merch  E,  IBSZ, 
7of  K  decree* adjudging  the  tmst  sgreement 
to  b«  Toid,  not  onlj  bec«UM  th«  Standard 
Oil  Company  of  Ohio  waa  a  party  to  th* 

5MIIM,  but  til«o  beoauM  the  agreement  In 
,  and  of  itMlf'waa  In  reitratnt  of  trade  and 
■mounted  to  the  creation  of  an  nnlawfn] 
monopoly.  It  waa  alleged  that  ihortly  after 
thij  decidon,  aeemingly  for  the  purpoea 
of  eotnplying  therewith,  Toluntary  proceed- 
liigi  were  had  apparently  to  dlBSolve  the 
tmat,  but  that  theae  proceedings  were  a 
Mthterfuge  and  a  sham  because  they  simply 
■mounted  to  a  transfer  of  the  stock  held 
by  the  trust  in  aixty-four  of  the  companlea 
which  It  eontrolled  to  some  of  the  remain- 
ing twenty  companies,  it  haring  controlled 
before  the  decree  eighty-fonr  in  all,  there- 
by, while  seemingly  in  part  giving  up  Ite 
dominion,  yet  In  reality  preeerring  the 
■am*  by  means  of  the  control  of  the  eom- 
ymnlea  ■•  to  which  it  had  retained  eom- 
pkt*    aathority.      It    was    charged    that 


espeolany  waa  fltla  tba  eMa,  m  Am  ilotk 
In  the  aompanlea  seleatad  tor  transfer  iru 
Tirtnally  owned  by  the  nina  trmteae  or 
the  memben  of  their  Immediate  famlliee  or 
BUociatea.  The  bill  further  allied  that  In 
1S9T  the  attorney  general  of  Ohio  {nstitoM 
eontempt  proceedings  in  the  qno  warranto 
eaae,  baaed  upon  the  claim  that  the  trust 
had  not  been  dissolved  as  required  by  the 
decree  in  that  esse.  About  the  same  timi^ 
alio,  proceedings  in  quo  warranto  wera 
commenced  to  forfeit  the  charter  of  ■  pip* 
line  known  aa  the  Buckeye  Pipe  Line  <^m>^ 
pany,  an 'Ohio  eorporation,  whose  stot^* 
it  waa  alleged,  was  owned  by  the  memben 
of  the  combination,  on  the  ground  of  Ita 
connection  with  the  tmst  which  had  been 
held  to  be  IllegaL 

The  reault  of  theae  proeeedlngs,  the  Mil 
charged,  eaaaed  a  reiort  to  the  allied 
wrongful  acta  asserted  to  have  been  eom* 
mitted  during  the  third  period,  as  follows) 

"That  during  the  third  period  of  aatd 
conipiraey,  and  In  pnrauanoe  thereof,  the 
said  indlTidnal  defendants  operated  through 
the  Standard  Oil  Company  of  New  Jersey, 
ae  a  holding  eorporation,  whloh  corporatfan 


Cbesebrough  Mannfaetoring  Company,  manufaetoreri 

of  peb^leom  S00,000     2,U1-8,000 

Central  Refining  Company  {IJmit«d),  manafaatorars 

of  petroleum  proaiwta tOO,000    1-8TJI  per  oL 

Devoe   Manufacturing   Company,   paokara,   mannfao- 

tnrera  of  petroleum 800,000     Entire 

■mpira  Refining  Company  (Limited),  Buumfactnrera 

of  petroleum  products 100,001     SO   per  mbI> 

Oawego  Uanufactnring   Company,  mamilaetarers  of 

wood  cases  100,000     Entlrs. 

Pratt    Manufacturing    Company,    mannfaetnrere    of 

petroleum  producte  600,000        Do, 

Standard  Of}  Company  of  New  York,  manufacturers 

of   petrolenm   prodnets   6,000,000        Do, 

Stone  &  Fleming  Hanufactnrlng  Company  (Limited), 

mannfactnrera  of  petrolenm  products 150,000        Do. 

Thompson  It  Bedford  Company  (Llmltsd),  mannlao- 

tarers  of  petroleum  products  £50,000     80  p«r  eenL 

Vaauum  Oil  Company,  mannfaotorvrs  a<  petrolenm 

prodnets  25,000     TS  per  emt. 

Xsw  Jersey: 

Eagle    Oil    Company,    mannfaetorers    of    petroIeuiB 

products     850,000     Entlra, 

HcKirgan  Oil  Company,  Jobber*  of  petrolenm  products  7B,000        Do. 

Standud  Oil  Companv  m  New  Jersey,  mannfuturers 

of  petrolenm  products 8,000,000         Do. 

Ann  iy  Wan  la : 

Aone    Oil    Company,    mannfsetnrsrs   sf    petroleum 

products   300,000         Do. 

Atlantic  Refining  Company,  msnnfaetnren  of  petro> 

lenm  products    400,000         Do. 

Galena  Oil  Works  (Limited),  manufacturers  of  petro- 
leum products  150,000    881  p«r  eeol. 

Imperial  Refining  Company  (Limited),  numnfaetarers 

of  petroleum  products 100,000     Entire. 

Producere'  Coneolfdated  Land  k  Petroleum  Company, 

producera  of  cmde  oil 1,000,000     <^t>  7**"  •""^ 

HatioBsI  Tran^t  Company,  transportsrs  of  emde  oil      86,455,200     04   per  eaafc 
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ooK.  : 


obtiJiwd  and  maqnlrad  tb«  uuioritr  of  tlia 
■tods  of  tha  Tftrimu  eoTporfttton*  engaged 
in  pnrebuiDg,  truHportin^  reflning,  ihlp- 
plDg,  and  selliDg  oil  Into  and  mmong  the 
T«rioni  itaUa  md  territorica  of  the  United 
StatSB  and  the  Diatrict  of  Columbia  and 
with  forafgn  nationa,  and  thereby  managed 
and  eontrolled  the  eame,  in  TioUtlon  of 
the  lave  of  the  United  SUtea,  aa  herein- 
after more  particularly  alleged." 

It  wae  alleged  that  in  or  about  the  month 
at  January,  I8S0,  the  individual  defendant! 
eaneed  tha  charter  of  the  Standard  Oil 
Company  of  New  Jerae;  to  be  amended, 
"to  thai  tha  bnaineaa  and  object*  of  aald 
wmpaay  were  atated  a*  follow*,  to  wit: 
7o  do  all  kind*  of  mining,  inaiivfaetaring, 
and  trading  tnlliDeaa;  tranlporting  gooda 
and  merehandlee  by  land  or  water  In  any 
manner;  to  bny,  te]!,  laaia,  and  improra 
land ;  bnild  houaea,  atrneturea,  Teaaela,  oars, 
wharrea,  docks,  and  piera;  to  lay  and 
operate  pipe  lioea;  to  erect  llnei  for  eon- 
ducting  electricity;  to  enter  into  and  eairy 
out  eontraeta  of  arery  kind  pertaining  to 
Ita  bnaineH;  to  acquire,  om,  eell,  and  grant 
UoeDHa  nnder  patent  right*;  to  pnrehaie 
or  otherwiaa  acquire,  hold,  aell,  aaaign,  and 
tramfar  aharaa  of  eapltal  etoek  and  bouda 
or  otber  avidenoea  of  indebtedne**  of  eor- 


poratlona,  and  to  enrdaa  all  tlia  prtTllcgas 

of    ownerahip,    inelndlng   voting    npon    tha 
■tock  w  bald;  to  carry  on  ita  buainasa  and 
liave  offices  and  agenciea  therefor  In  all  parta  ^ 
of  tha  world,  and*to  hold,  purchaaa,  mort-  * 
gag^  and  eonvey  real  eatato  and  personal 
property  ontaide  tha  etoto  of  Naw  Jersey.' ' 

The  capital  atoek  of  the  companv — which, 
sIdcb  Uaroh  10,  1892,  had  been  110,000,000 
^waa  Inereaaad  to  1 110,000,000 ;  and  tha 
indirldnal  defendant*,  as  therefore,  eon- 
tinned  to  b»  k  majori^  of  tha  board  of 
dlreetora. 

Without  going  Into  detail  it  snffieea  to 
■ay  that  it  waa  alleged  In  the  bill  that 
■hortly  after  these  proceedings  the  trust 
eama  to  an  end,  the  stock  of  the  farioua 
eorporatiaaa  which  had  been  controlled  by 
it  being  transferred  by  Its  holders  to  tha 
Standard  Oil  Company  of  New  Jersey, 
wbieh  eorporaUon  Isiued  therefor  esrUll- 
cataa  of  its  eonunon  stock  to  ths  amount 
of  tBT,2SO,000.  Tha  bill  contained  all^»- 
tloni  referring  to  the  development  of  new 
oil  field*;  for  example.  In  California,  sontb- 
eaatam  Kansas,  northern  Indian  territory, 
and  nortbera  OklaluNna,  and  made  rafar«an 
to  the  building  or  otherwise  acquiring  by 
tha  eombinatlon  of  rafinerle*  and  pipe  lines 
In  tha  new  field*  for  the   purpoae  of  r» 


Standard  Oil  Oompaay,  maunfaaturars  of  petroteun 

producto  400,000     Entlra, 

Signal  Oil  Works  (Limited),  manofaetaren  of  petro- 
leum produeU 100,000    SS|  par  eenk 

OUat 

Consolidated  Tank-Llaa  Company,  Jobbers  of  petro> 

leum   products    1,000,000    ST   par  sent. 

Inland  Oil  Company,  jobbers  of  petroleum  producto. .  S0,000     SO   per  esnt. 

Standard  Oil  Company,  manufacturars  of  petroleum 

products  (,600,000    Entire 

Solar  Refining  Company,  manufacturers  of  petroleum 

producto  S00,000        Doi, 

Kantneky: 

Standard  Oil  Company,  JoUiara  of  patrolavm  prodneti  600,000        Do. 

Uarylandi 

Baltimore   United   Oil   Company,   mannfsetarars   of 

petroleum    producto    000,000     6,OaB-a,D00 

West  Virginia: 

Camden   Caniolidat«d   Oil   Company,   manntaetorera 

of  petroleum  prodneU  £00,000     Bl   par  eent, 

Uinnesota: 

Standard  Oil  Company,  jobbers  of  petroleum  produeta  lOO/KN)    Entire 

Missouri  I 

Watars-Pleree   Oil    Company,    Jobbers    of   petrolenm 

9  producto    400,000     BO  par  «mL 

•  Uaasaehuaetts: 

Baaeon  Oil  Company,  jobber*  of  petroleum  prodncto..  100,000     Entire. 

Maverick  Oil  Company,  Jobber*  of  petroleum  prodneto  100,000         Do. 

Maine: 

Portland  Kerosene  Oil  Company,  jobbers  of  petroleum 

producto  '.  COO.OOO         Do. 

Iowa: 

Standard  Oil  Company,  jobbers  of  petroleum  produeto  000.000     60  per   eent 

Continentol    Oil    Company,    jobbers    of    petrolenm 

producto    S00,000     02}  par  mbL 


on.GOOgIC 


UVL 


STAHDAKD  OIL  Ca  t.  UHTTBD  STATIB. 


rtnlning  aad  monopoUcIiig  th«  IntonUta 
Umdt  in  patroleom  and  fta  products. 

Saitaratlng  In  rabatance  tfaa  aTarmenta 
that  both  tba  8tuidaTd  Otl  Tnut  from  18BZ 
to  1SS9,  Mid  Uie  BtMidard  Oil  Computy  of 
Naw  Jersey,  lince  IS 99,  had  mocopoliMd 
•nd  reatrained  intantaU  eominerce  in  pe- 
troleum and  ita  prodncts,  tha  bill  at  great 
Igngth  additionallj  let  forth  varioua  meana 
by  which,  during  the  aecond  and  third 
periodi,  in  addition  to  the  effect  occaaioned 
by  tba  oombination  of  alleged  previously 
Independent  concerna,  the  monopolj  and  re- 
■traint  complained  of  were  continued.  Witb- 
ODt  attecoiitliis  to  follow  the  elaborate  aver- 
menta  on  theae  aubjeeta,  spread  over  fifty- 
aeven  pagea  of  the  printad  record,  it  aufficea 
toaay  that  auob  avemienta  may  properly  be 
grouped  under  the  following  beada:  Ite- 
hafaa,  preferencea,  and  other  diacriminatory 
praeticea  in  faTor  of  the  combination  by 
railroad  companiea;  reatraint  and  monopo- 
!J  Usation  by  eoatrol  of  pipe  Ilnea,  and  unfair 
*  practteea  againal*eompeting  pipe  lines ;  eon- 
tracta  with  eompetitora  in  reatraint  of 
trade;  unfair  methoda  of  eompetition,  aueb 
aa  local  price  cutting  at  the  potnta  where 
neceaaary  to  auppreas  eompetition;  eapion- 
•ge  of  the  buaineaa  of  eompetitora,  the 
operation  of  bogus  independent  companiea, 
and  payment  of  rebatea  on  oil,  with  the 
tike  intent;  the  division  of  the  United 
Statea  into  diatricta,  and  the  limiting  the 
operations  of  the  various  subsidiary  eor- 
porationa  aa  to  aneh  diatricta  so  that  eom- 
petitioD  in  the  aale  of  petroleum  products 
between  such  eorporationa  had  been  entirely 
•Uininated  and  destroyed;  and  finally  ref- 
erence was  made  to  what  waa  alleged  to  be 
the  "enonuous  and  nnreaaonahle  proflta" 
earned  by  the  Standard  Oil  Trust  and  tha 
Standard  Oil  Company  aa  a  result  of  the 
ftUegad  monopoly;  whiob  presumably  was 
averred  aa  a  meana  of  reflexly  inferring  the 
aeope  and  power  acquired  by  the  alibied 
eranblnatioD. 

Coming  to  the  prayer  of  the  bill.  It 
anfflcea  to  aay  that  in  general  terms  tba 
eubatantial  relief  asked  waa,  first,  that  tiie 
oombination  in  restraint  of  interstate  trade 
and  commerce,  and  whioh  bad  monopolized 
the  same,  as  alleged  In  tha  bill,  be  found 
to  have  eziateneo,  and  that  the  partiea 
Uereta  be  perpetually  enjoined  from  doing 
any  further  act  to  ^ve  affect  to  it;  aecond, 
that  tha  transfer  of  the  atoeka  of  the  various 
aorporations  to  the  Standard  Oil  Company 
of  New  Jersey,  as  allied  In  the  bill,  be 
beld  to  be  in  Tiolation  of  the  1st  and  2d 
•eetlona  of  the  anti-tmat  act,  and  that  the 
Standard  Oil  Company  of  New  Jeraey  be 
enjoined  and  restrained  from  in  any  man- 
ner continuing  to  eiart  eontrol  over  tha 
anbaidiary  eorporationa  by  meana  of  owner- 


ship of  aald  stoek  or  otherwlBe;  third,  that 
apecifle  relief  by  injunction  be  awarded 
against  further  violation  of  the  atatutw 
by  any  of  the  acta  specifically  complained 
of  in  the  bill.  There  waa  also  a  prayer 
for  general   relief. 

Of  tha  numerous  defendants  named  In  the 
bill,  the  Waters-Pierce  Oil  Company  waa  J 
the  only  resident  of  tbe'diatriet  in  whieh " 
tlia  suit  waa  commenced  and  the  only  de* 
tendant  served  with  proeesa  therein.  Con- 
temporaneous with  Ute  filing  of  tha  bill 
tha  court  made  an  order,  under  |  0  of 
the  anti-truat  act,  for  the  service  of  pro- 
cess upon  all  the  other  defendants,  wherever 
they  could  be  found.  Thereafter  the  various 
defendants  uneuooessfully  moved  to  vacate 
the  order  for  aervioe  on  nonresident  de- 
fendants or  filed  pleas  to  the  jurisdiction. 
Joint  exceptions  were  lilcewiie  nnsucceas- 
fully  filed,  upon  the  ground  of  impertinence, 
to  many  of  the  averments  of  tha  bill  of 
complaint,  particularly  those  which  related 
to  acts  alleged  to  have  been  done  by  tlie 
combination  prior  to  tha  passage  of  tha 
anti-trust  act,  and  prior  to  the  year  1B99. 

Certain  of  tha  defendants  filed  separata 
anawera,  and  a  joint  answer  was  Sled  on 
behalf  of  the  Standard  Oil  Company  of 
New  Jersey  and  numerous  of  the  other 
defendants.  The  scope  of  the  answers  will 
be  adequately  indicated  by  quoting  a  sum- 
mary on  the  subject,  made  in  tha  briof 
for  the  appelianta. 

"It  is  sufScient  to  aay  that,  whilst  ad- 
mitting many  of  tbe  alleged  acquisitions 
of  property,  the  formation  of  the  ao-ealied 
trust  of  1S82,  ita  dissolution  in  1892,  and 
the  acquisition  by  tbe  Standard  Oil  Com- 
pany ot  New  Jersey  of  tbe  stodca  of  the 
various  corporations  In  18S9,  they  deny  all 
tha  allegationa  respecting  combinations  or 
conspiracies  to  restrain  or  monopoUza  the 
oil  trade;  and  particularly  that  the  so- 
called  trust  of  1882,  or  the  acquisition  of 
the  sharee  of  the  defendant  companies  by 
the  Standard  Oil  Company  of  New  Jersey 
in  1800,  was  a  eombination  of  indrpend«nl 
or  eomptting  eoncema  or  corporations.  The 
averments  of  the  petition  respecting  the 
meana  adopted  to  monopolize  the  oil  trade 
are  traveraed  either  by  a  denial  of  the  acts 
alleged,  or  of  their  purpose,  intent,  or  af> 
feet" 

On  June  24,  1007,  the  cause  being  at 
iSEue,  a  special  examiner  waa  appointed 
to  take  the  evidence,  and  his  report  waa 
filed  March  £2,  1009.  It  was  heard  onig 
April  6*to  10,  1009,  under  the  expediting* 
act  of  February  11,  1003  [32  SUt  at  L. 
823,  chap.  644,  U,  S.  Comp.  Stat  Supp. 
1009,  p.  1211],  before  a  circuit  court  eo*> 
sisting  of  four  jiiii);ea. 

Tbe  court  decided  in  favor  of  the  United 
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BMm.  la  Oa  opinion  dallnrad,  aU  th« 
mnltltnd*  «f  wit*  irf  wrongdoing  ohmrged 
In  tha  bill  were  pnt  uida.  In  m  far  u  tltej 
vera  Klleged  to  lL«.Te  been  eommlttol  prior 
to  ths  puaage  of  the  anti-tniHt  act,  "exoept 
H  avidenco  of  their  (the  defendants')  par- 
fKXe,  of  their  eontinuing  oonduet,  and  of 
it*  effect"     (173  Fed.  177.) 

Bj  the  decree  whfcli  waa  ratared  It  waa 
adjudged  that  the  eombinicg  of  the  stocks 
of  Tarions  eompaniei  in  the  banda  of  the 
Btandard  Oil  Company  of  New  Jersey  in 
1809  eonetftut«d  a  combination  in  restraint 
of  trade  and  also  an  attempt  to  monopolize 
■nd  a  monopollEstioi)  under  |  2  of  the 
anti-tniat  act.  The  decree  was  against 
■rren  iodividnal  defKtdanta,  the  Standard 
Oil  Compsnj  of  New  Jeraey,  thirty- six 
domestic  companies,  and  one  foreign  com- 
pany which  Uie  Standard  Oil  Company  of 
New  Jersey  controls  by  stock  ownership; 
tbese  thirty-eight  corporate  defendants  be- 
ing held  to  be  partial  to  tba  combination 
found  to  ezist-t 

Tbe  bill  was  dismissed  as  to  all  other 
eorporate  defendants,  thirty-three  In  num- 
ber, it  being  adjudged  by  g  3  of  the  decree 
that  they  "^ave  not  been  proved  to  be  en- 
gaged in  the  operation  or  carrying  out  of 

w  the  con]bination."tt 

•  'The  Standard  Oil  Company  of  New  Jer- 
atj  was  enjoined  from  voting  the  stocks 
or  exerting  any  control  over  the  said 
thirty-seven  subsidiary  oomp&nies,  and  the 
subsidiary  companies  were  enjoined  from 
paying  any  dJTidenda  as  to  the  Standard 
Company,  or  permitting  It  to  eiereiae  any 
aontrol  over  them  by  virtue  of  tba  stock 
ownership  or  power  acquired  by  mesns  of 
the  combination.  The  individusia  and  cor- 
porations were  also  enjoined  fi-om  entering 
Into  or  carrying  into  effect  any  like  eom- 

^  blnatidn    which    wonid    evade    the    decree. 


*  •tCounael  for  appellants  says:  "Of  tbe 
thirty-eight  thirty-seven  corporate  defend- 
ants named  in  9  ^  of  the  decree,  and  as  to 
which  the  judgment  of  the  court  applies, 
four  have  not  appealed;  to  wit:  Corsicana 
Refilling  Company,  Manhattan  Oil  Company, 
Security  Oil  Company,  Waters-Pierce  Oil 
Company,  and  one,  the  Standard  Oil  Oom- 

Kiy,  ot  lovra,  has  been  liquidated  and  no 
ger  exiata." 


ttOf  the  dismissed  defendants,  sixteen 
were  natural  gas  companies  and  ten  were 
companies  which  were  liquidated  and  ceased 
to  exist  before  the  filing  of  tbe  petition. 
The  other  dismissed  defendsnts,  seven  fn 
number,  were:  Florence  Oil  Refining  Com. 
sany.  United  Oil  Company,  Tidewater  Oil 
Company,  Tide  Water  Pipe  Company, 
(Lt^d).  Piatt  k  Washburn  Refining  Com- 
pau^,  Franiilin  Pipe  Company,  and  Pennsyl- 
rania  Oil  Company. 


Fnrtliar,  tbe  IndlTldnal  dalendanU,  tba 
Standard  Company,  and  the  thlr^-sann 
subsidiary  corporations,  were  enjoined 
from  engaging  or  continuing  In  interstatt 
commerce  in  petroleum  or  its  products 
during  the  continuance  of  the  illegal  com- 
bination. 

At  the  outset  a  question  of  jnriadietioft 
requires  eonslderation,  and  we  ahall,  also, 
aa  a  preliminary,  dispose  of  another  ques- 
tion, to  the  end  that  our  attention  may 
be  completely  eonoentrated  npon  the  merita 
of  the  controversy  when  we  come  to  eon- 
sider  them. 

First  Wa  are  of  opinion  that  !■>  *ob- 
sequence  of  the  presence  within  the  district 
of  tbe  Waters-Pierce  Oil  Company,  ths 
court,  under  ths  authority  of  g  S  of  the 
anti-trust  act  Hghtly  took  jurisdiction 
over  the  cause,  and  properly  ordered  noties 
to  be  served  npon  the  nonresident  dofvd- 


upon  facts  occorring  prior  to  the  passage 
of  the  anti-trust  act — whatever  may  be 
tbe  view  as  an  original  question  of  the  du^ 
to  restrict  the  controversy  to  a  much  nar> 
rower  area  than  that  propounded  by  the 
bill,— we  think  by  no  possibility,  in  tbs 
present  stage  of  the  ease,  can  the  actloa 
of  the  court  be  treated  as  prejudicial  error 
justifying  reversal.  We  say  this  Imcbuss 
the  court  aa  we  shall  do,  gave  no  weight 
to  the  testimony  adduced  under  the  aver* 
ments  complained  of  except  In  so  tar  as  It 
tended  to  throw  light  upon  the  acts  dosstj 
after  tbe*pBSSBge  of  tbe  anti-trust  aet  and* 
the  results  of  which  it  was  charged  wen 
being  participated  In  and  enjoyed  by  the 
alleged  combination  at  tbe  time  of  the  filing 
of  the  bill. 

Wa  are  thus  brought  face  to  face  wttt 
the  merits  of  the  eontroversy. 

Both  as  to  the  law  and  as  to  the  faeti^ 
the  opposing  oontentions  pressed  In  the 
argument  are  numerous,  and  in  all  their 
aspects  are  so  irreconcilable  that  it  is  dif- 
ficult to  reduce  them  to  some  fundamental 
generalization,  which,  by  being  disposed  ot, 
would  decide  th«sn  all.  For  instance,  aa  to 
the  law.  While  both  aides  agree  that  tbe 
determination  of  the  controversy  rests  upon 
the  eorreet  construction  and  application 
of  the  1st  and  2d  seetiona  of  the  anti-trust 
act  y^t  the  viewa  as  to  ths  meaning  of 
the  act  are  as  wide  apart  as  the  poles, 
since  there  Is  no  real  point  of  agreement 
on  any  view  of  the  act  And  this  also 
is  the  case  as  to  tbe  aeope  and  effect  of  an- 
thoritiea  relied  npon,  even  although  In  soma 
instance!  one  and  the  same  authority  Is 
asserted  to  be  controlling. 

Bo  also  is  it  as  to  the  facta    Thus,  oa 
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tb*  ana  bmnd,  wttk  rebntlMa  ptrVtiutitj 
a»d  mlimteiMM  of  analT^ia,  It  U  liulated 
Omt  the  facta  Mtabllah  that  tha  uulled 
vonibi nation  took  Ita  birth  In  a  purpoie 
to  unlawfully  aeqntra  wealth  by  oppreoaing 
Um  publio  and  deitroyiiig  th«  joat  rigbta 
of  others,  and  that  ita  entire  career  esem- 
pllflea  an  iimorable  oarrying  out  of  such 
wrongful  intenti,  since,  it  ii  aaaerted,  the 
pathway  of  the  eombiottion  from  the  begin- 
ning to  the  time  of  the  Qling  of  the  bill 
U  marked  with  constant  proofi  of  wrong 
inflicted  upon  the  public,  and  is  strewn  with 
the  wreck B  resulting  from  crushing  out, 
without  regard  to  law,  the  Individual  rights 
of  others.  Indeed,  so  conolusiTe,  it  is 
nrged,  is  the  proof  on  these  subjects,  that 
it  is  aaserted  that  the  existence  of  the 
principal  corporate  defendant, — the  Staud- 
Kti  Oil  Company  of  New  Jersey, — with  the 
*ast    aecumulation    of    property    which    it 

*  owns   or    controls,    because    of    its    Infinite 

•  potency*  for  harm  and  the  dangerous  ex- 
unple  which  its  continued  existence  af' 
fords,  is  an  open  and  enduring  menace  to 
all  freedom  of  trade,  and  is  a  byword  and 
roproach  to  modem  eeonomlo  methods.  On 
the  other  hand,  in  a  powerful  analjaia  of 
tha  facts,  it  is  insisted  that  they  demon- 
strata  that  the  origin  and  development  of 
the  Tast  business  which  the  defendanta  con- 
trol was  but  the  result  of  lawful  com- 
|>«tltiTe  methods,  guided  by  economic  genius 
of  the  highest  order,  sustained  by  courage, 
by  a  keen  insight  Into  commsrcial  situa- 
tions, resulting  in  the  acquisition  of  great 
wealth,  but  at  the  same  time  serring  to 
stimulate  and  Increase  production,  to  wide- 
ly extend  the  distribution  of  the  products 
it  petroleum  at  a  cost  largely  below  that 
which  would  have  otherwise  prevailed,  thus 
proving  to  be  at  one  and  the  same  time  a 
benefaction  to  the  general  public  as  well 
as  of  enormous  advantage  to  Individuals. 
It  is  not  dented  that  in  the  enormous  vol- 
nme  of  proof  contained  in  the  record  in  the 
period  of  almost  a  lifetime,  to  which  that 
proof  is  addressed,  there  may  be  found 
acta  of  wrongdoing,  but  the  insistence  Is 
that  they  were  rather  the  exception  than 
the  rule,  and  In  most  eases  were  either  the 
result  of  too  great  individual  leal  in  the 
keen  rivalries  of  business,  or  of  the  methods 
and  habits  of  dealing  which,  even  If  wrong, 
were  commonly  practised  at  the  time.  And 
to  dlsoover  and  state  the  truth  concerning 
thsM  contentions  both  arguments  call  for 
tha  analysis  and  weighing,  as  we  have  said 
at  the  outsat,  of  a  jungle  of  conSicting 
testimony  covering  a  period  of  forty  years, 
— «  duty  difllcult  to  rightly  perform,  and, 
even  if  satisfactorily  accomplished,  almost 
Impossible  to  stata  witii  any  reasonable 
regard  to  brevity. 


Dnly  appradatlng  tlta  rftuatton  Just 
stated,  tt  is  eertaJn  that  only  one  point  of 
eonoord  tietween  the  parties  is  diaeemiblt^ 
which  ta,  that  the  controversy  in  every 
aapect  ia  controlled  by  s  correct  ooneeption 
of  the  meaning  of  the  1st  and  2d  sections^ 
of  tha  anti-truat  act.  We  shall 'therefor* 
— departing  from  what  otherwise  would  ba 
the  natural  order  of  analysis — make  this 
one  point  of  harmony  the  initial  basis  of 
our  axomination  of  the  eontentlons,  rely- 
ing upon  the  conception  that  by  doing  so 
some  harmonious  resonance  may  result  ade- 
quate to  dominate  and  control  the  discord 
with  which  the  ease  abounds.  That  is  to 
saj,  we  shall  first  come  to  consider  the 
meaning  of  the  1st  and  2d  sections  of  tha 
anti-trust  act  by  the  text,  and  after  dis- 
cerning what  by  that  process  appears  to 
be  ita  true  meaning,  we  shall  proceed  to 
consider  the  respective  contentions  of  tha 
parties  eoneaming  the  act,  tha  strength 
or  weakness  of  those  eontwittons,  as  well 
as  the  accuracy  of  the  meaning  of  the  act 
as  deduced  from  the  text  in  the  light  of 
the  prior  deolsions  of  this  court  eonoern- 
ing  it.  When  we  have  done  this,  ire  shall 
then  approach  the  facts.  Following  this 
course,  ws  shall  make  onr  Investigation 
under  four  separate  headings:  First.  Tha 
text  of  the  1st  and  !d  sections  of  the  act, 
originally  considered,  and  ita  meaning  in 
tha  light  of  the  common  law  and  the  law 
of  this  country  at  the  time  of  ita  adoption. 
Second,  The  contentions  of  the  parties  oon. 
ceming  the  act,  and  the  scope  and  effect 
of  the  decisions  of  this  court  upon  which 
they  rely.  Third,  The  application  of  tha 
statuta  to  facta;  and.  Fourth.  Tlie  remedy, 
if  any,  to  be  afforded  as  the  result  of  sueli 
application, 

Firtt,  Tha  text  <tf  iht  act  and  iu  msom- 
wff. 

We  quota  the  text  of  the  lat  and  Sd 
sections  of  the  act,  as  follows: 

"Section  1.  Every  eontrsct,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy. In  restraint  of  trado  or  commeros 
among  the  several  states  or  with  foreign 
nations,  is  hereby  declared  to  ba  Illegal. 
Every  person  who  shall  make  any  suoh 
contract,  or  engage  in  any  such  combina- 
tion or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  t>e  punisbed  by  flne  not  exceeding  o 
tS,000,  or  by* imprisonment  not  esceedingiP 
one  year,  or  by  both  said  punishments,  in 
the  discretion   of  the  court. 

"Sec  E.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolise,  or  eombine 
or  conspire  with  any  other  person  or  per- 
Bons  to  monopolize,  an;  part  of  the  trade 
or  commerce  among  ths  several  states,  or 
with  foreign  nations,  shall  be  deemed  guilty 
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of  ft  mfftdemeuior,  and,  on  ooDviction  thftr»- 
of,  shall  be  puniabcd  by  flna  not  exceeding 
$5,000,  or  by  impriaonntent  not  exceeding 
one  fear,  or  by  both  said  pun i shin ents,  in 
th»  diecretlon  of  the  court."  [26  Stat,  at 
L  EOS,  chap.  B47,  U.  8.  Comp,  SUt,  1901, 
p.   3200.1 

The  debates  sbow  that  doubt  as  to  wheth- 
•r  there  waa  a  eommon  law  of  tlie  United 
States  which  governed  the  subject  in  tbt 
absence  of  legislation  was  among  the  In- 
fluences leading  to  the  passage  of  the  act 
They  eonclusiTely  show,  however,  that  the 
main  cause  which  led  to  the  legislation  was 
the  tbought  that  It  waa  required  by  the 
economic  condition  of  the  times;  that  is, 
the  vast  accumulation  of  wealth  in  the 
hands  of  corporations  and  individuals,  the 
•normous  development  of  corporate  organl- 
Kation,  the  facility  for  combination  which 
■ucb  organisations  stTorded,  the  fact  that  the 
faeility  waa  being  used,  and  that  combina- 
tions known  u  trust*  wera  being  multi- 
plied, and  the  widespread  impression  that 
tbeir  power  had  been  and  would  be  exerted 
to  oppr«sa  individuals  and  injure  the  pnb- 
Ue  generally.  .Although  debates  may  not 
be  used  as  a  means  for  interpreting  a  stat- 
nte  (United  States  v.  Trans-MIsBonri 
Freight  Asso.  16S  U.  B.  318,  41  L.  ed. 
1019,  IT  Sup.  Ct.  Rep.  B49,  and  cases  cited), 
that  rule,  in  the  nature  of  things.  Is  not 
violated  by  resorting  to  debates  as  a  means 
of  ascertaining  the  environment  at  the 
time  of  the  enactment  of  a  particular  law; 
that  is,  the  history  of  the  period  when  It 
was  adopted. 

There  can  be  no  doubt  that  the  sola 
subject  with  which  the  1st  section  deals 
is  restraint  of  trade  as  therein  contemplat- 
ed, and  that  the  attempt  to  monopolise  and 
JJ  monopolization  Is  the  subject  with  which 
*  the  2d<  section  is  concerned.  It  is  certain 
that  those  terms,  at  least  in  their  nidi- 
mentaiy  meaning,  took  their  origin  in  the 
eommon  law,  and  were  also  familiar  in  the 
law  of  this  country  prior  to  and  at  the 
time  of  the  adoption  oJF  the  act  in  question. 
We  shall  endeavor,  then  Drst,  to  seek 
their  meaning,  not  by  indulging  In  an  elab- 
orate and  learned  analysis  of  the  English 
law  and  of  the  law  of  this  country,  but 
by  making  a  very  brief  reference  to  the 
elementary  and  indisputable  conceptions  of 
both  the  English  and  American  law  on  the 
subject  prior  to  the  passage  of  the  anti- 
trust act. 

a.  It  ia  certain  that  at  a  very  remote 
period  the  words  "contract  in  restraint  of 
trade"  in  England  came  to  refer  to  some 
voluntary  restraint  put  by  eontrsct  by  an 
Individual  on  his  right  to  carry  on  his 
trade  or  calling.  Originally  all  such  eon- 
tracts  were  considered   to  be   ill^al,   be- 


cause it  was  deemed  they  were  i^}uri^)us  to 
tbe  public  as  well  as  to  the  individuals 
who  made  them.  In  the  interest  of  tbe 
freedom  of  individuals  to  contract,  this 
doctrine  was  modilled  so  that  it  was  only 
when  a  restraint  by  contract  was  so  general 
as  to  be  eotermlnos  with  the  kingdom  that 
it  was  treated  as  void.  That  is  to  say,  It 
the  restraint  was  partial  in  its  operation, 
and  was  otherwise  reasonable,  the  contract 
waa  held  to  be  valid: 

b.  Monopolies  wsrs  dsftned  by  Lord  Coke 
as  follows: 

"  'A  monopoly  is  an  Institution  or  al- 
lowance by  the  King  by  his  grant,  com- 
mission, or  otherwiBe,  to  any  person  or  per- 
sons, bodies  politic  or  corporate,  of  or  for 
the  sole  buying,  selling,  making,*  working, 
or  using  of  anything,  whereby  any  person 
or  persons,  bodies  politic  or  corpnrate,  ara 
sought  to  be  restrained  of  any  freedom  or 
liberty  that  they  had  before,  or  hindered 
in  their  lawful   trade.'      (3  lust.  ISl.)' 

Hawkins  thus  defined  them: 

"  'A  monopoly  is  an  allowance  by  the 
King  to  a  particular  person  or  persons  of 
the  sole  buying,  selling,  making,  workinf^ 
or  using  of  anything  whereby  any  person 
is  sought  to  be  restralnad  from  any  free- 
dom [of  manufaoturing  or  trading]  which 
be  bad  before.'  (Hawk.  P.  C.  blc  1,  ehap. 
78.)" 

The  frsqusnt  granting  of  monopolies  and 
the  straggle  which  led  to  a  denial  of  the 
power  to  create  them,  that  Is  to  say,  to 
the  establishment  that  they  were  incom- 
patible with  the  English  Constitution,  is 
known  to  all  and  need  not  be  reviewed. 
The  evils  which  led  to  the  public  outcry 
against  monopolies  and  to  the  final  denial 
of  tbe  power  to  make  them  may  be  thus 
summarily  stated:  <])  The  power  which 
the  monopoly  gave  to  the  one  who  enjoyed 
it,  to  fix  the  price  and  thereby  injure  the 
public;  (2)  The  power  which  it  engendered 
of  enabling  a  limitation  on  production; 
and  (3)  The  danger  of  deterioration  in 
quality  of  the  monopolized  article  which  it 
was  deemed  was  the  inevitable  resultant 
of  the  monopolistic  control  over  its  produiy 
tion  and  sale.  As  monopoly,  as  thus  con- 
ceived, embraced  only  a  consequence  arising 
from  an  exertion  of  sovereign  power,  no 
express  restrictions  or  prohibitian>i  obtained 
against  the  creation  by  an  individual  of 
a  monopoly  as  such.  But  aa  it  was  con- 
sidered, at  least,  so  far  as  the  necessarica 
of  life  were  concerned,  that  individuals,  by 
the  abuse  of  their  right  to  contract,  might 
be  able  to  usurp  the  power  arbitrarily  to 
enhance  prices  (one  of  the  wrongs  arising 
from  monopoly],  it  came  to  be  that  laws 
were  passed  relating  to  offenses  such  aa 
forestalling,  rcgrating,  and  angroMing  bj 
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wUek  proliIbltloM  ww«  plmead  npon  tlii 
power  of  indMdual*  to  dmU  onder  nch 
dreunwtuicci  uiil  oondttlon*  aa,  according 
to  the  conception  of  Um  tlmea,  areatad  a 
premmiptiau  that  the  dealings  vere  not 
■bnpty  the  honest  exertion  of  one's  right  to 
eontraet  for  his  ovn  benefit,  nnaceompaniGd 
bf  a  wrongfnt  motive  to  Injure  others,  but 
were  the  eontequenoe  of  a  contrsot  or  cc 
erf  dealing  of  such  a  charscUr  as  to 
rise  to  the  preiuniption  of  an  intent  to 
injure    others   through   the   means,    for   in- 

■J  stance,  of  a  monopolistic  iucTeaae  of  prices. 

•  This  is  illustrated  bj  the  deflnltion  of 
engrossing  found  in  the  statute,  0  and  S 
Edw.  VI.,  ehap.  14,  as  follows: 

"Whatsoever  person  or  persons 
shall  engross  or  get  into  bis  or  their  bands 
hf  buying,  contracting,  or  promise-tsking, 
other  than  by  demise,  grant,  or  lease  of 
land,  or  tithe,  any  com  growing  in  the 
fields,  or  any  other  corn  or  grain,  butter, 
•heese,  fish,  or  other  dead  victuals  what- 
soever, within  the  realm  of  England,  to  the 
Intent  to  sell  the  same  again,  shall  be  ac- 
••pted,  rvpnted,  and  taken  an  unlawful 
ssigrosser  or  engrossers." 

Am  by  tba  statutes  providing  against 
sngroasing  the  quantity  engrossed  was  not 
TSqnired  to  b«  the  whole  or  a  proximate 
fart  of  the  whole  of  an  article,  it  is  ele&r 
thftt  there  was  a  wide  diSerenee  between 
monopoly  sod  engrossing,  eta.  But  as  the 
principal  wrong  wbicb  it  was  deemed  would 
result  from  monopoly,  that  is,  an  euhuiee- 
Bent  of  the  prioe,  was  the  same  wrong  to 
irtileb  it  was  thought  the  prohibited  en- 
grosamsnt  would  give  rise,  it  eame  to  pass 
that  monopoly  and  eugrosaing  were  regard- 
ed as  virtually  one  and  the  same  thing. 
In  otlier  words,  the  prohibited  act  of  en- 
grossing, because  of  its  inevitable  accom- 
plishment of  one  of  tlie  evils  deemed  to  be 
engendered  by  monopoly,  came  to  be  re- 
ferred to  as  being  a  monopoly  or  constitut- 

.  ing  an  attempt  to  monopolize.  Thus  Pol- 
laxfen,  in  his  argument  in  East  India  Co. 
T.  Sandys,  Ekinner,   166,   16B,  said; 

"By  eommon  law,  he  said  that  trade  is 
tree,  and  for  that  cited  3  Co.  Inst,  lai; 
P.  B.  OS;  Taylors  de  Ipswich  v.  Sherring, 
1  Kolh,  Rep.  4;  that  the  common  law  is 
as  mueh  against  monopoly  as  engrossing; 
Mid  that  they  differ  only  that  a  monopoly 
la  by  patent  from  the  King,  the  other  is 
by  the  act  of  the  subject  between  party 
and  party;  but  that  the  michiefs  are  the 
same  from  both,  and  there  is  the  same  law 
against  tMth.  Daroy  v.  Allen,  F.  Moore, 
073,  11  Coke,  S4.  The  sole  trade  of  any- 
thing is  engrossing  ta  ret  natvra,  for  who- 
soever  hath  the  sale  trade  of  buying  and 

2  selling    hath    engrossed    that    trade ;     and 

■  whosoever  hath  the  sole  trade  to  any  eonn- 
>1  &  a— 33. 


try  hath  the  sols  trade  of  buyfng  and  sell- 
ing the  produce  of  that  eountry,  at  his 
own  price,  which  Is  an  engrossing." 

And  by  operation  of  the  mental  prooess 
whieh  led  to  eonsidering  as  a  monopoly  acts 
which,  although  they  did  not  constitute  n 
monopoly,  were  thought  to  prodnes  some 
of  its  bajietnl  effects,  so  also  because  of  tho 
impediment  or  bnrden  to  the  due  eonrse 
of  trade  which  they  produced,  sneh  acts 
came  to  be  referred  to  as  in  restraint  of 
trade.  This  Is  shown  by  my  Lord  Coke'i 
deflnition  of  monopoly  as  being  "an  In- 
stitution or  allowance  .  .  .  whereby  any 
person  or  persons,  bodies  politic  or  corpo- 
rate, are  sought  to  be  restrained  of  any 
freedom  or  liberty  that  they  had  before, 
or  hindered  in  their  lawful  trade."  It  is 
illustrated  also  by  the  deBnitlou  whieh 
Hawkins  gives  of  monopoly  wherein  it  la 
said  that  the  effeet  of  monopoly  is  to  re- 
strain the  cititen  "from  the  freedom  of 
manufacturing  or  trading  which  he  had 
before."  And  see  especially  the  opinion  of 
Parker,  C.  J.,  In  Mitchel  v.  Beynolds 
(1711)  1  P.  Wa.  181,  where  a  clsBBidcatioa 
is  made  of  monopoly  which  brings  it  generi- 
cally  within  tbs  deseription  of  restraint  of 
trade. 

Generalising  these  considerations,  ths 
situation  is  this:  1.  That  by  the  eommon 
law,  monopolies  were  unlawful  because  of 
their  restriction  upon  individual  freedom 
of  eontraet  and  their  Injury  to  the  publio, 
2.  That  as  to  necessaries  of  life,  the  free- 
dom of  the  individual  to  deal  was  restricted 
where  the  nature  and  character  of  the  deal- 
ing was  such  as  to  engender  the  presump- 
tion of  intent  to  bring  about  at  least  ons 
of  the  injuries  which  it  was  deemed  would 
result  from  monopoly, — that  is,  an  undue 
enhancement  of  price.  3.  That  to  protect 
the  freedom  of  contract  of  the  individual, 
not  only  in  his  own  interest,  but  principally 
in  the  interest  of  the  eommon  weal,  a 
contract  of  an  individual  by  which  be 
put  an  unreasonable  restraint  npon  himself  js 
as  to  carrying  on  his  trade  or'busineu  • 
was  void.  And  that  at  eonmion  law  the 
evils  consequent  upon  engrossing,  etc, 
caused  those  things  to  be  treated  as  coming 
within  monopoly  and  sometimes  to  be  called 
monopoly,  and  the  same  con  ei  derations 
caused  monopoly,  because  of  its  operation 
and  effect,  to  be  brought  within  and  spoken 
of  generally  as  impeding  the  due  course 
',  or  being  in  restraint  of,  trade. 

From   the  development  of  more  accurate 

onomio  conceptions  and  the  changes  in 
conditions  of  society,  It  eame  to  be  recog- 
nized that  the  acts  prohibltod  by  the  en- 
grossing, forestalling,  etc,  statutes  did  not 
have  the  harmful  tendency  which  they  vrere 
presumed  to  have  when  ths  legislation  eon- 
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,  ud  therefora 
did  not  pmUty  th*  preromptloD  whieb  hod 
pnvionilr  been  dedneed  (rum  them,  but, 
on  the  eontrkry,  meh  aeti  tended  to  traetity 
uid  develop  trade.  See  the  itatutee  of  12th 
Georg*  III.,  chap.  Tl,  enacted  in  1772,  and 
■tatata  of  7  and  8  Victoria,  ehnp.  S4,  enact- 
ed tn  1B44,  repealing  the  prohibitions 
against  engrouing,  foreitalling,  etc.,  upon 
the  eiprcM  ground  that  the  prohibited  acts 
had  come  to  be  considered  as  fsTorable  to 
the  development  of,  and  not  in  restraint 
of,  trade.  It  is  remarlcable  that  nowhere 
at  Dommon  law  can  there  be  found  a  pro- 
hibition against  the  creation  of  monopoly 
by  an  IndividuaL  Thi>  would  lecm  to 
manifest,  either  consciouilj  or  intuitively, 
•  profound  eoneeption  as  to  the  inevitable 
operation  of  eeonomte  forces  and  tha  equi- 
poise or  balance  In  faror  of  the  protection 
of  tlia  rights  of  Individuals  which  resulted. 
That  is  to  say,  as  it  was  deemed  that  mo- 
nopoly in  the  concrete  could  only  arise  from 
an  act  of  sovereign  power,  and,  such 
sovereign  power  being  restrained,  prohibi- 
tions as  to  individuals  were  directed  not 
■gainst  the  creation  of  monopoly,  hut  were 
only  applied  to  such  acts  In  relation  to 
particular  snbjeets  as  to  which  it  was 
deemed,  if  not  restrained,  some  of  the  eon- 
•oquencea  of  monopoly  might  result  After 
2  all,  this  was  but  an  instinctive  recognition 
■  of  tiM  truisms  that  the  oourse  of  trade 
eonid  not  be  made  free  by  obstructing  it, 
and  that  an  individual's  right  to  trade 
•onid  not  be  protected  b;  destroying  such 
right 

From  the  review  Just  made  It  clearly 
reantts  that  outside  of  the  restrictions 
resulting  front  the  want  of  power  In  an 
Individual  to  voluntarily  and  unreasonably 
restrain  his  right  to  carry  on  his  trade 
or  business,  and  outside  of  the  want  of 
right  to  restrain  the  free  course  of  trade 
by  contracts  or  sets  which  implied  a  wrong. 
till  purpoie,  freetiom  to  contract  and  to 
abatain  from  contracting,  and  to  exercise 
•very  reasonable  right  incident  thereto,  be- 
eune  the  rule  in  the  English  law.  The 
scope  and  effect  of  this  freedom  to  trade 
and  contract  is  clearly  shown  by  the  de- 
cision in  Mogul  8.  S.  Co.  v.  McGregor 
[1891]  A.  C.  25,  ei  L.  J.  Q.  B.  N.  S.  29S, 
M  L.  T.  N.  &  1,  40  Weeic  Rep.  337,  7 
Asp.  Mar.  L.  Cas.  120,  K  J.  P.  101.  While 
It  is  true  that  the  decision  of  the  House 
of  Lords  in  the  ease  in  question  was  an- 
nounced shortly  after  the  passage  of  the 
anU-trust  act,  it  serves  reflexly  to  show 
the  exact  ataU  of  the  law  In  England  at 
the  time  the  uiti-tnist  statute  was  enacted. 
In  this  country  also  tha  acts  from  which 
It  Taa  deemed  there  reeultMi  a  part,  if  not 
all,  of  tbe  injurious  wmsequenees  ascribed 


to  monopoly,  earns  to  b«  nferred  to  aa 

a  monopoly  Itself.  In  other  words,  Iwro 
as  had  been  th*  case  in  England,  praetleal 
common  sense  caused  attention  to  bs  eon* 
eentrated  not  upon  ttie  theoretically  oorreot 
name  to  be  given  to  the  eondition  or  aett 
which  gave  rise  to  a  harmful  result,  but 
to  the  result  Itself  and  to  the  remedying 
of  the  evils  which  it  produced.  The  atat^ 
ment  just  made  ie  illustrated  by  an  early 
statute  of  the  province  of  Massachusetts, 
that  Is,  chap.  31  of  the  Lsws  of  1TT8-17TS, 
by  which  monopoly  and  forestalling  ware 
expressly  treated  as  one  and  the  same 
thing. 

It  is  also  true  that  while  the  principles 
concerning  contracts  in  restraint  of  trade, 
that  is,  voluntary  restraint  put  by  a  perao* 
on  his  right  to  pursue  his  calling,  heneo 
only  operating  subjectively,  came  generally^ 
to  be  Tecognized*in  accordance  with  tho  * 
English  rule,  it  came  moreover  to  paas 
that  contracts  or  acts  which  it  was  eon- 
side  red  had  a  monopolistie  tendency,  es- 
pecially those  which  were  thought  to  un- 
duly diminish  competition  and  henoe  to 
enhance  prices — in  other  words,  to  monopo- 
lize— csme  also  in  a  generic  sense  to  be 
spoken  of  and  treated  as  they  had  been  In 
England,  aa  restricting  the  due  course  of 
trade,  and  therefore  as  tteing  in  restraint 
of  trade.  The  dread  of  monopoly  as  an 
emanation  of  governmental  power,  wUIt 
it  passed  at  an  early  date  out  of  mind  in 
thie  country,  as  a  result  of  the  struetnro 
of  our  government,  did  not  serve  to  as- 
suage the  fear  as  to  the  evil  consequences 
which  might  arise  from  the  acts  of  Indivi- 
duals producing  or  tending  to  produce  tbs 
consequences  of  monopoly.  It  resulted  that 
treating  such  acts  as  we  have  »tid  U 
amounting  to  monopoly,  sometimes  eon- 
stitutional  restrict!  one,  again  legislative 
enactments  or  judicial  decisions,  served 
to  enforce  and  illustrate  the  pnrpoas 
to  prevent  the  occurrence  of  the  evils  reoog- 
nized  in  the  mother  country  as  oonseqnent 
upon  monopoly,  by  providing  against  con- 
tracts  or  acts  of  individuals  or  combina- 
tions of  individuals  or  corporations  deemed 
to  l>e  conducive  to  such  results.  To  refer 
to  the  constitutional  or  legislative  pro- 
visions on  the  subject,  or  the  many  judicial 
decisions  which  illustrate  it,  would  nn- 
necMsarily  prolong  this  opinion.  We  ap- 
pend in  the  margin  a  note  to  treaties,  ete., 
wherein  are  contained  references  to  con- 
stitutional and  statutory  provisions  and  to 
numerous  decisions,  etc,  relating  to  the 
sobject-t 

It  will  be  found  that,  as  modem  eon- 
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dltitMU  MOMk  Iba  tmd  of  kgiilatioii  and 

jndleiB]  daoialon  aauia  mon  and  mora  ta 

adapt   tfaa   raoognlied   restrictiona   to   new 

« manifectatione    of    conduct    or    of    dealing 

•  which  it  was  thooght'jaatifled  the  infereuce 
of  intant  to  do  tha  wrong  which  it  had 
bMD  tha  purpoM  to  pnroDt  froio  the  be- 
ginning. Tba  arolutton  ta  clearlj  pointed 
out  in  National  Cotton  Oil  Co.  t.  Teua, 
1»T  U.  S.  lis,  «  L.  ad.  BSO,  ZS  Bup.  Ct. 
Bap.  379,  and  Shawnea  CompreM  Co.  t. 
Anderaon,  SM  U.  B.  423,  B2  L.  ed.  BSO,  ZS 
Snp.  CL  Kep.  672;  and,  indeed,  will  be 
found  to  be  illustrated  in  varioiu  aapeeta 
by  the  deeiiiona  of  tbii  court  which  bare 
been  eoneerned  with  the  enforcement  of  the 
Mt  wa  ara  now  conaidering. 

Without  going  into  detail,  and  but  rar^ 
brieHj  lurvefing  tha  whole  field,  it  maj 
be  with  aoouracy  aaid  that  the  dread  of 
anbaneement  of  prieea  and  of  other  wrong* 
which  it  waa  thought  would  flow  from  the 
nndna  limitation  ou  oompetitiTe  eonditions 
aftnaed  by  oontracta  or  other  acta  of  in- 
diTidnala  or  eorporatioua  led,  aa  a  matter 
of  publle  policy,  to  the  prohibition  or 
treating  aa  Illegal  all  oontracta  or  acts 
which  were  unrcaaonably  reatrictive  of 
aompetitlTB  eonditioua,  either  from  the  na- 
ture or  character  of  tha  eontract  or  act, 
or  where  the  auironnding  eironmataneet 
wara  auBh  aa  to  Juatify  the  eoneluston  that 
thay  had  not  been  entered  into  or  per- 
formed with  the  legitimate  purpoaa  of 
reaaonably  forwarding  peroonal  intereat  and 
dereloping,  trade,  but,  on  the  contrary, 
wara  of  auch  a  ebaracter  aa  to  give  riae 
to  Vbt  inference  or  preaumption  that  they 
had  been  entered  Into  or  done  with  the  In- 
tent to  do  wrong  to  the  general  public 
and  to  limit  the  right  of  indtTiduais,  thua 
reatraining  tha  free  flow  of  commerce  and 
tending  to  bring  about  the  erila,  auoh  aa 
eobancement  of  prieea,  which  were  eon- 
aidered  to  be  against  public  policy.  It 
ie  equally  true  to  say  that  the  aurvey  ot 
the  le^alation  in  tbia  country  on  thia  aub- 
jeet  from  the  beginning  will  show,  depend- 
ing, la  It  did,  upon  the  economic  eon- 
oepttona  which  obtained  at  the  time  when 
the  legialation  was  adapted  or  judicial  de- 
slaion  was  rendered,  that  cantracta  or  acta 
were  at  one  time  deemed  to  be  of  auch  a 
ahancter    aa    to    justify    the    inference    of 

•  wrongful    intent    which    wera    at    another 

•  period  thought  not  to  b(*of  that  character. 
Bnt  thia  again,  aa  we  have  aeen,  aitnply 
followed  the  line  of  derelopment  of  the 
btw  of  England. 

Let  aa  eonalder  the  language  of  the  let 

Cooke,  Trade  k  Labor  Combinationa,  Appz. 
n,  fp,  IM,  IM;  20  Am.  A  Eng.  Enc  ).Jiw, 
Sa  a.  article  "Monopollea  and  Truata,"  pp. 
B44  at  aaq. 


'  and  2d  aaeUooa,  gnldad  bf  Oa  prlnelplB 
that  when  words  an  employed  In  a  atat- 
nta  whloh  had  at  Um  time  a  wall-knowB 
meaning  at  oommon  law  or  In  the  law  of 
thia  eountry,  thay  are  praaomed  to  have 
been  used  in  that  aanae  nnlaaa  the  eonl«zt 
eompala  to  tha  contrary.t 

Aa  to  tha  lat  aeetion,  tha  worda  to  ba 
interpreted  ara:  "Erery  oontract,  eombisa- 
tion  in  tha  form  o{  tniat  or  otherwiaa,  or 
eonapiracy  in  restraint  of  trade  or  eom* 
marce  ,  .  ,  ia  hereby  declared  to  ba 
iHegal."  Aa  there  ia  no  room  for  dispute 
that  the  atatuta  waa  Intended  to  formntata 
a  rule  for  the  regulation  of  Interstate  and 
foreign  commerce,  the  queation  It,  What 
was  the  rule  which  It  adopted! 

In  Tlew  of  the  common  law  and  tba  law 
in  thia  eonntry  aa  to  restraint  of  trada^ 
which  we  have  reriewed,  and  the  lllnminat- 
ing  affect  which  that  history  must  ha*« 
under  the  rule  to  which  we  tkare  rafarred, 
we  think  it  reaulta: 

a.  That  the  oontext  manifests  that  tba 
statute  was  drawn  in  the  light  of  the 
existing  practical  aoncaption  ot  tha  lav 
of  reatraint  of  trade,  beoauae  it  group*  as 
within  that  class,  not  only  oontracta  which 
wera  in  rastraint  of  tiade  in  the  subjactira 
aanae,  but  alt  oontracta  or  acts  which 
theoretically  ware  attempt*  to  monopolize^ 
yet  which  in  practice  had  oome  to  be  oon- 
sldered  aa  in  restraint  of  trade  in  a  broad 

b.  That  In  view  of  the  many  new  forms 
of  eontracta  and  ocsnblnatlons  which  were 
being  evolved  from  eiiating  eoonomlc  oondi- 
tiona,  it  was  deemed  essential  by  an  all-em- 
bracing enumeration  to  make  nire  that  no 
form  of  contract  or  eombinatioD  by  which  an  $ 
undue  reatraint  of  *int«rstata  or  foratgn  * 
oommaree  waa  brought  about  could  aave  audh 
restraint  from  oondemuation.  The  statute 
under  tbia  view  evidenced  the  intent  not  to 
reatraln  tha  right  to  make  and  enforce  oon- 
tracta, whether  reiulting  from  eomblnationa 
or  otherwise,  which  did  not  unduly  reatrain 
interatata  or  foraign  eommeroa,  but  to  pro- 
tect that  oommerce  from  being  reatrained 
by  methoda,  whether  old  or  new,  which 
would  eonatitute  an  Interference, — that  Is, 
an  undue  reatraint. 

e.  And  aa  the  cantracta  or  acta  embraced 
iu  the  provision  wera  not  expreasly  defined, 
since     the     enumeration     addressed     itaelf 

tSwearingen  v.  United  States,  101  U.  & 
440,  40  L.  ed.  7BS,  10  Sup.  CL  Rep.  502; 
United  State*  *.  Wong  Kim  Ark,  100  U.  8. 
049,  42  L.  ed.  SM,  18  Bup.  Ct  Rep.  4M| 
Keck  T.  United  Statea,  172  U.  &  440,  43 
L.  ed.  510,  10  Bup.  Ct  Rep.  8M;  Eepnef 
V.  United  Statea,  lOS  U.  B.  120,  4S  L.  ed. 
123,  24  Sup.  Cb  Rep.  707,  1  A.  A  E.  Ana. 
Caa.   000. 
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■Implj  to  eUasM  «f  acta,  thow  eUnwi  Mng 
broad  anongh  to  onbraea  tnerj  ooiieelT»bl« 
oontraot  or  eomblnatlon  wUeh  eoiUd  be 
m&do  eonearalBg  trade  or  eunineree  or  the 
nibJMta  of  ineh  oominerM,  and  thiia  eaiued 
anj  act  done  by  anj  of  the  enumoTated 
tnetboda  anywhere  in  the  whole  fleld  of 
hnman  activity  to  be  Illegal  U  In  restraint 
of  trade.  It  ineTitably  followi  that  the  pro- 
Tision  neceuarily  o>lled  for  the  eiereiee 
of  Judgment  which  required  that  aome 
atandard  ahould  be  reaorted  to  for  the 
pnrpoaa  of  determining  whether  the  pro- 
hibition contained  in  the  statute  had  or 
had  not  in  any  g[Ten  caw  been  riolated. 
Thus  not  ipecifying,  but  indubitably  con- 
templatiag  and  requiring  a  atandard,  it 
followa  that  it  was  intended  that  the  atand- 
ard of  reason  which  had  been  applied  at 
the  common  law  and  in  thia  eountry  In 
dealing  with  aubjecte  of  the  character  em- 
braced by  the  atatut«  was  intended  to  be 
the  measure  used  for  the  purpoaa  of  de- 
termining whether.  In  a  given  ease,  a  par- 
ticular act  hod  or  had  not  brought  about 
tba  wrong  against  which  the  atatute  pro- 
Tided. 

And  a  eonaideration  of  the  text  of  the 
Ed  aection  serrea  to  establish  that  it  was 
intended  to  aupplement  the  1st,  and  to 
male  aura  that  by  no  poiaible  gnlae  oould 
the  public  polisy  embodied  in  the  lat  see- 
gtibo  be  frustrated  or  araded.  The  pro- 
•  hioition  of  the  Sd  embrace*  "every  peraon 
wU>  shall  monopolise,  or  attempt  to  mono- 
poJiie,  or  combine  or  oonapire  with  any  other 
person  or  persona  to  monopolize,  any  part 
of  the  trade  or  commerce  among  the  several 
atatea    or    with    foreign    aationa  .      ." 

By  reference  to  the  tarma  of  |  S  It  ia  cer- 
tain that  the  word  "peraon"  clearly  implies 
a  aorporation  as  well  as  an  individual. 

The  commerce  referred  to  by  the  words 
*!d  part,"  oonatmed  in  the  light  of  the 
manifeet  purpose  of  the  atatute,  has  both 
K  geographical  and  a  diatributive  slgnifl- 
eance;  that  ia,  it  includes  any  portion  of 
the  United  Statea  and  any  one  of  the  classes 
of  things  forming  a  part  of  intorstate  or 


Undoubtedly,  the  words  "to  monopollKe" 
end  "monopolize,'*  aa  naad  in  the  section. 
Teach  every  act  bringing  about  the  pro- 
hibited result*.  The  ambiguity.  If  any,  is 
Involved  in  determining  what  Is  intended 
by  monopoliae.  But  thia  ambiguity  la 
readily  dispelled  in  the  light  of  the  pre- 
vious history  of  the  law  of  restraint  of 
trade  to  which  we  have  referred  and  the 
Indication  which  It  givea  of  the  practical 
evolution  by  which  monopoly  and  the  acts 
which  produce  the  same  result  as  monopoly, 
that  1b,  an  undue  restraint  of  the  course 
of  trade,  all  came  to  be  apoben  of  aa,  and 


to  ba  Indeed  Bynonymona  wWi,  reatralnl  of 

trade.  In  other  words,  having  by  the  lat  aeo- 
tion  forbidden  all  meana  of  monopolizing 
trade,  that  la,  unduly  reatralning  it  by  meana 
of  every  eontraet,  eombinatinn.  eta.,  the  2d 
section  seeks.  If  possible,  to  d'  tlce  the  pro- 
hibitions of  the  act  all  the  luore  eompleto 
and  perfect  by  embracing  all  attompta  to 
reach  the  and  prohibited  by  the  1st  section, 
that  is,  restraints  of  trade,  by  any  attompt 
to  monopolLEe,  or  monopolization  thereof, 
even  although  the  acts  by  whish  such  re- 
sults are  attempted  to  be  brought  about 
or  are  brought  about  be  not  embraoed  with- 
in the  general  enumeration  of  the  lat  aee- 
tion.  And,  of  course,  when  the  2d  aection 
la  thua  harmonized  vrllh  and  made,  aa  it  n 
•waa  Intended  to  be,  the  complement  of  the? 
lat,  ft  becomes  obvious  that  the  criteria 
to  he  resorted  to  in  any  given  ease  for  the 
purpose  of  ascertaining  whether  violations 
of  ths  section  have  been  committed  is  tba 
mte  of  reason  guided  by  the  esUblished  law 
and  by  the  plain  duty  to  enforce  the  prohi- 
bltiona  of  the  act,  and  thus  the  public  pol- 
icy which  ita  restrlotiona  were  obvioualy 
enacted  to  aubaerve.  And  it  la  wortl^  of 
obasrvation,  as  we  have  previooaly  re- 
marked concerning  the  common  law,  that 
although  the  atatuto,  by  the  comprehansire- 
nesa  of  the  enumerations  embodied  In  both 
the  1st  and  2d  aectiona,  makes  it  osrtain 
that  ita  purpose  was  to  prevent  undue  re- 
strainta  of  every  kind  or  nature,  neverthe- 
less by  the  omission  of  any  direct  prohibi- 
tion againat  monopoly  In  the  cononto.  It 
indicates  a  conaciouanesa  that  the  freedom 
of  the  individual  right  to  contract,  when 
Dot  unduly  or  improperly  exercised,  was  the 
moat  efficient  means  for  the  prevention  of 
monopoly,  since  the  operation  of  the  cen- 
trifugal and  centripetal  forces  resulting 
from  ths  right  to  freely  contract  was  the 
means  by  which  monopoly  would  be  inevi- 
tably prevented  if  no  sxtraneoous  or  aor- 
ereign  power  impoaed  It  and  no  right  to 
make  unlawful  eontracta  having  a  monop- 
olistic tendency  were  permitted.  In  other 
words,  that  freedom  to  contract  was  ths 
essence  of  freedom  from  undue  restraint  on 
the  right  to   oontraet. 

Clear  as  it  seems  to  us  Is  tha  meaning 
of  the  provisions  of  the  sUtuto  in  ths  light 
of  the  review  which  we  have  made,  never- 
theless, t>efore  definitively  applying  that 
meaning,  it  behooves  us  to  oonsider  tba 
contentions  urged  on  one  aids  or  the  other 
concerning  the  meaning  of  the  stotuta, 
which,  if  muntained,  wonid  give  to  it,  in 
aome  aspects,  a  much  wider  and  in  eveiT 
view,  at  least,  a  somewhat  difTerent,  sig- 
nificance. And  to  do  this  brings  uii  to  the 
second   question,  which,   at  the   outset,   we 
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f  »8«et>nd.  Th»  oontentiotu  of  th»  partiet 
m*  to  <h«  meaning  of  tA«  «(afut«,  and  the 
4<attio)M  0/  lAi't  court  reltsd  upon  oonesm- 
JMp  tft(M»  eontentitm*. 

In  aubBtanee,  th«  propoaitioni  urged  b; 
tb«  goTcmmeiit  an  redaeible  to  this:  That 
tha  lougnagQ  of  tfaa  atatute  embracea  •rerj' 
flODtraet,  eombi  nation,  «ta..  In  reatralnt  of 
trade,  and  hence  Ita  text  leaTea  no  room  (or 
th«  ezerotw  of  judgment,  but  limplT  <m- 
poiea  the  plain  duty  of  applying  ita  pro- 
hlbitiona  to  eTery  ease  within  ita  literal 
language.  The  error  involTcd  Itea  In  aa- 
mning  the  matter  to  be  decided.  Thia  ia 
tme,  because,  aa  the  acta  which  may  come 
onder  the  claaaea  itated  In  the  1st  section 
and  the  restraint  of  trade  to  which  that 
■eetion  applies  are  not  speeifloally  enumer- 
ated or  defined,  it  ia  obvious  that  judgment 
muet  in  ercrp  caae  be  called  into  play  in 
order  to  determine  whether  a  particular 
aet  is  embraced  within  tbe  statutory  elass- 
M,  and  whether,  if  the  act  ia  within  such 
daeaca,  tta  nature  or  effect  causea  it  to  he 
a  restraint  of  trade  within  the  intendment 
of  the  aot.  To  hold  to  the  contrary  would 
reqnire  the  eonolusion  either  that  every 
aoutract,  act,  or  combination  of  any  kind 
or  nature,  whether  it  operated  a  reatralnt 
ou  trade  or  not,  wna  within  the  statute,  and 
thoB  the  statute  would  be  destructive  of  all 
right  to  oontract  or  agree  or  combine  in 
any  reapect  whatever  aa  to  aubjecta  em- 
braeed  in  interstate  trade  or  oommerce,  or, 
U  this  eonelnsion  were  not  reached,  then 
the  eontentton  would  require  it  to  be  held 
that,  aa  the  statute  did  not  define  the 
things  to  which  it  related,  and  excluded  re- 
sort to  the  only  means  by  which  the  acta 
to  which  it  relates  could  be  ascertained, — 
the  light  of  reason, — the  enforcement  of 
the  statute  was  impouible  because  of  ita 
oncertainty.  The  merely  generic  enumera- 
tion which  the  statute  makes  of  the  acta  to 
which  it  refera,  and  the  absence  of  any 
deHoition  of  restraint  of  trade  aa  used  in 
the  statute,  leaves  room  for  but  one  con- 
J  elusion,  which  is,  that  it  was  expressly 
•  designed  not  to  unduly  limit  the>appliea- 
tion  of  the  act  hj  precise  definition,  but, 
while  clearly  fixing  a  standard,  that  it,  by 
defining  the  ulterior  boundaries  which 
eould  not  be  tranagreaaed  with  impunity,  to 
leave  it  to  be  determined  by  the  light  of 
reason,  guided  by  the  principles  of  law  and 
tin  duty  to  apply  and  enforce  the  public 
policy  embodied  in  the  statute,  in  every 
given  ease  whether  any  particnlar  act  or 
aontraet  waa  within  the  eontemplation  of 
tbe  aUtnte. 

But,  it  is  said,  perauasive  as  these  views 
may  ha,  they  may  not  be  here  applied,  be- 


.  eanae  the  previoua  decisions  of  this  eourt 
have  given  to  the  statute  a  meaning  which 
expressly  excludes  the  construction  which 
must  result  from  the  reaaoning  stated.  The 
cases  are  United  States  v.  Trans-Mi ssourt 
Freight  Aseo.  I6Q  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct  Rep.  540,  and  United  Statea 
V.  Joint  Traffic  Asso.  171  U.  S.  S05,  43  L. 
ed.  S5S,  10  Sup.  Ct  Bep.  2S.  Both  the 
caaes  involved  the  legality  of  combinations 
or  associations  of  railroads  engaged  in 
interstate  commerce  for  the  purpose  of 
controlling  the  oonduct  of  the  partiea  to  the 
aaaoctation  or  combination  in  many  par- 
ticulars. The  aaaoelation  or  combination 
was  assailed  in  each  caae  aa  being  in  viola- 
tion of  the  statute.  It  was  held  that  tbej 
were.  It  ia  undoubted  that,  in  the  opinion 
in  each  ease,  general  language  was  made 
use  of,  which,  when  separated  from  its 
context,  would  Justify  the  eonclusion  that 
it  was  decided  that  reason  could  not  be 
reaorted  to  tor  the  purpose  of  detarmining 
whether  the  acta  complained  of  were  within 
the  statute.  It  is,  however,  also  true  that 
the  nature  and  character  of  the  contract  ol 
agreement  in  each  case  was  fully  referred 
to,  and  suggestions  aa  to  their  nnreaaon- 
ableness  pointed  out  in  order  to  indicate 
that  they  were  within  the  prohibitions  of 
the  statute.  As  the  cases  cannot,  by  any 
possible  conception,  be  treated  aa  author- 
itative without  the  certitude  that  reason 
was  resorted  to  for  the  purpose  of  deciding 
them,  it  followa  aa  a  matter  of  eoursa 
that  it  must  have  been  held  by  the  light  of 
reason,  since  the  eonclusion  could  not  have 
been  otherwise  reached,  that  the  assailed  jg 
■contracta  or  agreementa  were  within  the  • 
general  enumeration  of  the  statute,  and  that 
their  operation  and  effect  brought  about 
the  restraint  of  trade  which  the  statute 
prohibited.  This  being  inevitable,  the  de- 
duction oan  in  reason  only  be  this:  That 
in  the  eases  relied  upon,  it  having  been 
found  that  the  acta  complained  of  were 
within  the  staute,  and  operated  to  pro- 
duce the  injuries  which  the  atatute  forbade, 
that  resort  to  reaaon  was  not  permisaible 
in  order  to  allow  that  to  he  done  which  the 
statute  prohibited.  Thia  being  true,  the 
rulinga  in  the  caae  relied  upon,  when  right- 
ly appreciated,  were  therefore  this,  and 
nothing  more:  That  aa  oonatdering  the  eon- 
tracta  and  agreements,  their  necessary  ef- 
fect, and  the  character  of  the  parties  by 
whom  they  were  made,  they  were  clearly 
restraints  of  trade  within  the  purview  of 
the  statute,  they  could  not  be  taken  out  of 
that  category  by  indulging  In  general  rea- 
soning as  to  the  expediency  or  nonezpa- 
diency  of  having  made  the  eontraets,  or  the 
wisdom  or  want  of  wisdom  of  the  statute 
which   prohibited   their  being  made,     TbtA 
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fa  to  tar,  Ow  euM  bnt  dceldcd  tbat  tfa« 
■atnra  and  oharactsr  of  the  oontrMta,  ore- 
aUng,  a*  thej  did,  a  eoncluEive  preEumption 
which  brought  them  within  the  etatate, 
•ucli  reoult  was  not  to  be  dtaregarded  b; 
the  rabstitutioa  of  a  judicisl  sppreciation 
of  what  the  law  ought  to  be  for  the  plain 
jndidal  dutf  of  enforcing  the  law  aa  it 

But  aetde  from  reasoning,  it  ii  true  to 
•a;  tha,t  the  eaaea  relied  upon  do  not, 
when  rightly  construed,  sustain  the  doe- 
trine  eontended  for,  ia  establiahed  hj  all 
«f  the  numeToua  deoiaions  of  thia  eonrt 
whish  have  applied  and  enforced  the  anti- 
4nut  act,  aine«  the;  all,  in  the  very  nature 
mi  thing*,  re«t  upon  the  premiae  that  rea- 
•on  waa  the  guide  by  whieh  the  proTieiona 
of  tha  act  were  in  every  case  Interpreted. 
Indeed,  intermediate  the  decision  of  the 
two  ease*,  that  is,  after  the  decision  in  the 
Freight  Association  Case,  and  before  the 
deeiaion  in  the  Joint  Traffic  Caae,  the  case 
of  Hopkins  V.  United  States,  171  U.  S.  S78, 
•  43  L.  ed.  290,  19  Sup.  CI  Rep.  40,  was 
■  decided,  the  opinion  being  delivered  by  Hr. 
Jnatlce  Peciihain,  who  wrote  both  the  opin- 
iona  In  the  Freight  Association  and  in  the 
Joint  TrafBe  Caaea.  And,  referring  In  the 
Hoplrina  Caae  to  the  broad  claim  made  aa  to 
the  rule  of  interpretation  announced  in  the 
Freight  Assoc!  atioa  Caae,  it  was  said 
(p.  692);  "^o  treat  aa  condemned  by  the 
aet  all  agreement*  under  which,  aa  a  re- 
•ult,  the  eoat  of  eouducting  an  interatate 
eommerdal  buaineaa  may  be  increaaed, 
would  enlarge  the  application  of  the  act 
far  beyond  the  fair  meaning  of  the  lan- 
guage need.  There  muat  be  aome  direct 
and  immediate  effect  upon  interatate  com- 
merce In  order  to  come  within  the  aet" 
And  in  the  Joint  Traffic  Caae  this  state- ' 
nent  waa  eipreBaly  reiterated  and  approved 
and  illuatrated  by  example.  Like  limi- 
tation on  the  general  language  ueed  in 
Freight  Aasociation  and  Joint  Traffic  Cases 
ia  alto  the  clear  result  of  E.  Bement  i 
Bona  T.  National  Harrow  Co.  18S  U,  S.  TO, 
«Z,  4Q  L,  ed.  1058,  10B9,  22  Sup.  Ct  Rep. 
T4T,  and  especially  of  Cincinnati,  P.  B.  S. 
*  P.  Packet  Co.  v.  Bay,  200  U.  8.  179, 
SO  L.  ed-  4ZS,  ee  Sup.  Ct.  Rep.  208. 

If  the  criterion  by  which  it  ia  to  be  de- 
termined in  all  caaea  whether  every  con- 
tract, combination,  etc,  ia  a  reatraint  of 
trade  within  the  intendment  of  the  law,  is 
the  direct  or  indirect  effect  of  the  acta  In- 
volved, then  of  courae  the  rule  of  reaaon 
becomes  the  guide,  and  the  conatruction 
which  ««  have  given  the  statute,  instead  of 
beini;  refuted  by  the  eases  relied  upon,  is 
by  thoae  caae*  demonstrated  to  be  correct. 
This  is  true,  iMcauae  the  conatruction  which 
we  have  deduced  from  the  hiatory  of  the 
B«wl(  Gov. Rrg. 1963 — 11 


act  and  the  analyata  of  It*  tnt  ia  simply 
that  In  every  eaaa  where  it  ia  claimed 
that  an  act  or  acta  are  in  violation  of  the 
statute,  the  rule  of  reason,  In  the  light  of 
the  principles  of  law  and  the  public  polity 
which  the  act  embodies,  muat  be  applied. 
From  this  It  follows,  since  that  rule  and  the 
result  of  the  test  as  to  direct  or  indirect, 
in  their  ultimate  aspect,  come  to  one  and 
the  same  thing,  that  the  difference  between 
the  two  is  therefore  only  that  which  obtains 
between  things  which  do  not  differ  at  alLt. 
•If  it  be  true  that  then  is  this  identity? 
□f  result  between  the  rule  intended  to  be 
applied  in  the  Freight  Aasociation  Caae, 
that  Is,  the  rule  of  direct  and  indirect,  and 
the  rule  ol  reaaon  which,  under  the  statute 
aa  we  oonetme  it,  should  be  here  applied, 
it  may  be  asked  how  was  it  that,  in  the 
opinion  in  the  Freight  Association  Caae, 
much  consideration  waa  given  to  the  sub- 
ject of  whether  the  agreement  or  combina- 
tion which  wti  involved  in  that  caae  could 
be  taken  out  of  the  prohibltlona  of  the 
atatute  upon  the  theory  of  its  reasonable- 
ness. The  question  is  pertinent  and  must 
b*  fully  and  frankly  met;  for  If  it  be  now 
deemed  that  the  Freight  Association  Caaa 
was  mistakenly  decided  or  too  broadly 
stated,  the  doctrine  which  it  annoanced 
should  ha  either  aipressly  overruled  or  lim- 
ited. 

Tlie  confusion  whieh  givea  riae  to  the 
question  reaulta  from  failing  to  diatingatah 
between  the  want  of  power  to  take  a  caae 
which,  by  its  terms  or  the  otrcunistaneea 
which  surrounded  it,  conaiaering  among  snoh 
circumataneea  the  character  of  the  partlea, 
is  plainly  within  the  statute,  out  of  the 
operation  of  the  statute  by  resort  to  rea- 
aon in  effect  to  establish  that  the  ecm- 
tract  ought  not  to  be  treated  as  within  the 
statute,  and  the  duty  In  every  case  where 
it  becomes  necessary  from  the  nature  and 
character  of  the  parties  to  decide  whether 
it  waa  within  the  atatute,  to  paaa  npop 
that  question  by  the  light  of  reason.  Thia 
distinction,  we  think,  serves  to  point  out 
what,  in  its  ultimate  conception,  waa  the 
thought  underlying  the  reference  to  the 
rule  of  reason  made  in  the  Freight  Asso- 
ciation Case, — especially  when  aueh  refer* 
enee  is  interpreted  by  the  context  of  the 
opinion  and  in  the  light  of  the  subsequent 
opinion  in  the  Hopkina  Chbb  and  in  Cin- 
cinnati, P.  B.  8.  &  P.  Packet  Co.  v.  Bay. 

And  in  order  not  in  the  slighteat  degrea 
to  be  wanting  in  franlcneaa.  we  say  that  in 
so  far,  however,  aa  hy  eeparating  the  gen- 
eral language  used  in  the  opinions  in  the 
Freight  Association  and  Joint  Traffic  Cases  {J 
from  ttie*Jontext  and  the  subject  and  par-* 
ties  with  which  the  eases  were  ooneerned, 
it  may  be  conceived  that  the  language  n- 
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fgrnd  to  Miifliat*  wIUi  tlie  eoBBtrtietlon 
Thidi  IN  ffiy*  tba  atAtnto,  th«j  i»  imom- 
Htrllj  DOW  limited  uid  qnalifled.  We  we 
BO  poMlble  Mcape  from  this  eoneluBloii  it 
we  Are  to  edhere  to  the  muiy  eaaes  deelded 
In  tlile  eonrt  in  wbieh  the  MiU-tnut  law 
bM  been  applied  end  enforced,  vid  if  the 
da^  to  eppl:r  ^°^  esforee  that  law  in  the 
future  ie  to  aontlnue  to  exiet.  The  first 
le  trae,  bccauK  the  conitmetlon  which  we 
now  give  the  atatute  doea  not  in  the  ellght- 
eet  degree  eonlliet  with  ■  elngle  previous 
ease  decided  eoneeming  the  anti-tmit  law, 
Mide  from  the  contention  aa  to  the  Treight 
AMoeiatlon  and  Joint  Trafflc  Casee,  and 
baoanae  every  one  of  thoee  eaaea  applied 
the  mie  of  reaaon  for  the  pnrpoae  of  deter- 
mining whether  the  eubjeet  before  the  court 
waa  within  the  atatute.  The  eecond  ie  aleo 
true,  since,  as  we  have  already  pointed  out, 
onaided  by  the  light  of  reaaon  It  la  tm- 
poaeible  to  understand  how  the  statute  may 
in  tlte  future  be  enforced  and  the  publie 
poU«7  which  it  establishea  lie  made  efflea- 

Bo  far  aa  the  objections  of  the  appellants 
are  concerned,  they  are  all  embraced  under 
two    headings;  — 

a.  That  the  act,  even  If  the  aTarments  of 
tte  bill  1w  true,  cannot  be  eonstitutlonal- 
ly  applied,  baoaase  to  do  ao  would  aitend 
ttie  power  of  Congress  to  subjects  dehors 
tte  reaeb  of  its  autliority  to  regulate  oom- 
nurea,  by  enabling  that  body  to  deal  with 
mere  questions  of  production  of  commodl- 
ties  within  the  states.  But  all  the  etme- 
tnre  upon  wbtcfa  this  argument  proceeds  Is 
baaed  upon  the  decision  In  United  State*  v. 
E.  C.  Knight  Co.  1G6  U.  S.  1,  39  L.  ed.  326, 
IS  Sup.  Ct  Rep.  249.  Tbs  view,  however, 
which  the  argument  take*  of  that  cose, 
and  the  arguments  based  upon  that  view, 
bare  been  so  repeatedly  pressed  upon  this 
eourt  in  connection  with  the  interpretation 
and  anforcement  of  the  antitrust  act,  and 
have  tieen  so  necessarily  and  expreaily  de- 
cided to  be  unsound,  as  to  cause  the  eonten- 
9  tioni  to  be  plainly  foreclosed  and  to  require 
■>  Do'express  Rotica.  Northern  Seouritie*  Co. 
V.  United  States,  193  U.  S.  334,  48  L.  ed. 
OSg,  24  Sup.  Ct.  Rep.  436 ;  Loewe  v.  Lawier, 
20S  U.  S.  274,  B2  L.  ed.  4Sa,  28  Snp.  Ct 
Rep.  301,  13  A.  ft  E.  Ann.  Cos.  81S;  Swift 
&  Co.  V.  United  State*.  190  U.  S.  3TS,  49  L. 
ed.  B18,  25  Sup.  Ct  Rep.  270;  W.  W,  Mon- 
tague A  Co.  V.  Lowry,  193  U.  S.  88,  48  L. 
•d.  eOa,  24  Sup.  Ct  Rep.  307;  Shawnee 
Compress  Co.  v.  Anderson,  200  U.  8.  42S, 
82  L.  ed.  885,  28  Sup.  Ct  Rep.  572. 

k  Many  ar^ment*  are  pressed  In  varl- 
00*  forma  of  statement  which  in  anbatance 
amount  to  contending  that  the  statute  can- 
not b«  applied  under  the  facts  of  this 
ease  without  impairing  rights  of  property 


and  deaiiujint  the  freedom  of  eoaUMt  or 
trade  wbleb  U  essentially  neaaaaarj  to  the 
well-being  of  soele^,  and  which,  H  Is  Ib- 
ststed,  Is  protected  by  the  aonstitntlonal 
guaranty  of  due  process  of  law.  But  the 
ultimate  foundation  of  all  these  arguments 
is  the  assumption  that  reason  may  not  b« 
resorted  to  in  interpreting  and  applying  tba 
etatuta,  and  therefora  that  the  statute  nn- 
reasonably  lestriets  tlie  right  to  eontrael^ 
and  unreasonably  operate*  upon  the  rIgU 
to  acquire  and  hold  property.  Aa  the  prena* 
ise  is  demonstrated  to  Im  unsound  by  Hm 
eonstruetion  we  have  given  the  etatot^ 
of  coarse  the  propoeitlons  which  rest  upoa 
that  premise  need  not  b«   farther  noticed. 

So  far  ss  the  argumente  proceed  upon 
the  conception  that,  in  view  of  the  general- 
ity of  the  statute,  it  le  not  auacaptiUe  of 
being  enforced  by  the  oonrta  beeauss  it 
eannot  be  carried  out  without  a  Judicial 
exertion  of  legislative  power,  they  ara 
elearly  unsound.  The  statute  eertain^ 
generically  enumerates  the  eharaetar  of 
act*  which  it  prohibits  and  tlia  wrong  wbid 
it  was  intended  to  prevent  Tlw  proposi- 
tions therefore  Insist  that,  consistently 
with  ths  fuudsmentsd  principles  of  dua 
proGM*  of  law,  it  never  eon  be  left  to  the 
judiciary  to  decide  whether,  to  a  given  eaes^ 
partiinilar  acts  come  within  a  generic  sto^ 
ntory  provision.  But  to  reduce  the  pro^ 
ositions,  iiowever,  to  this,  thdr  final  mean- 
ing, makes  it  clear  that  in  substance  they 
deny  the  existence  of  essential  It^lative 
authority,  and  challenge  the  right  of  tba 
Judiciary  to  perform  duties  which  that 
department  of  the  government  has  exerted  • 
from*the  banning.  Thie  is  so  clear  as  to  T 
require  no  elaboration.  Tet,  let  ua  demon* 
■trate  tiiat  which  need*  no  demonstration* 
by  a  few  obvious  sxamples.  Take,  for  li^ 
stance,  the  familiar  cases  where  the  jndl- 
olary  le  called  upon  to  determine  whether 
a  particular  act  or  acte  are  within  a  given 
prohibition,  depending  upon  wrongful  in- 
tent Talce  questions  of  fraud.  Consldir 
the  power  which  must  be  exercised  In  every 
case  where  the  eourte  ore  called  upon  to  d^ 
termine  whether  particular  acts  ore  Invalid 
which  are,  abstractly  speaking,  In  and  of 
themselves  valid,  hut  which  are  aaaerted  to 
tie  Invalid  because  of  their  direct  elTeet 
upon  interestate  commerce. 

We  come,  then,  to  the  third  proposition 
requiring  consideration,  viz.: 

Third.  The  faet$  and  (Ae  appHaatioM  of 
the  Mtatute  to  them. 

Beyond  dispute  the  proofs  aetobllab  enb- 
atantlslly  as  alleged  In  the  bill  tbe  follow 
ing  facte: 

1.  The  creation  of  the  Standard  Oil  Com- 
pany of  Ohio. 

2.  The  organisation  of  the  SUndard  Oil 
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Tratt  of  1BB2,  and  mito  ■  pravlow  ona  of 
1879,  not  nfBrr«d  to  In  the  bin,  and  tho 
prowedtng*  la  Ou  mprama  eonrt  of  Ohio, 
enlmiBAting  In  a  decree  bued  upon  the 
indlng  that  the  eompuij  va*  unlawfultf 
a  pTtj  to  that  trust;  tb«  tranafcr  hj  the 
tnuteei  of  rtoeki  in  oertain  of  the  eom- 
ptniei;  the  oontempt  proceeding!;  and, 
llaally,  the  tncreaae  of  the  capital  of  the 
Standard  Oil  Companj  of  New  Jersey  and 
the  acqulaition  by  that  oompanj  of  the 
aharea  of  ths  atocic  of  the  other  c«rpora- 
tlona  in  exchange  for  ita  certifleatea. 

The  vast  amoont  of  property  and  the 
posslbllitiei  of  far-reaching  control  which 
reaolted  from  the  facta  last  atated  are 
ahown  hy  the  statement  whieb  we  have 
prevlonsly  annexed  concerning  the  parties 
to  the  tmst  agreement  of  18S2,  and  the 
eorporatioDB  whose  stock  wsa  held  by  ths 
truateet  under  the  trust,  snd  which  came 
therefore  to  be  held  by  the  New  Jersey 
eorporstion.  But  these  statements  do  not 
ji  with    accuracy   eonvey    an    appreetation    of 

•  the*aitaatIon  aa  it  exieted  at  the  time  of 
the  entry  of  the  decree  below,  since,  dnrlng 
the  mors  than  ton  years  which  elapsed  be- 
tween the  acquiring  by  the  New  Jersey  eor- 
poration  of  the  stock  and  other  property 
which  waa  formerly  held  by  the  trustees 
tinder  the  tmst  agreement,  the  sltustion, 
of  eouTse,  had  somewhat  ebanged, — a 
ehangs  which,  when  analyzed  in  the  light 
of  the  proof,  we  think  estsbllshes  that  the 
nsnlt  of  enlarging  the  capital  stocit  of  the 
New  Jersey  company  and  giving  it  the 
vast  power  to  which  we  have  referred  pro- 
duced ita  normal  oonBcquence ;  that  Is,  it 
gave  to  the  corporation,  desplto  enormous 
dividends  and  despite  the  dropping  out  of 
oertain  corporations  enumerated  in  the  de- 
cree of  the  court  below,  an  enlarged  and 
more  perfect  sway  and  eontrol  over  the 
trade  and  commerce  in  petroleum  and  ita 
products.  The  ultimate  situation  referred 
to  will  be  mada  manifest  by  an  examination 
of  SS  2  and  4  of  tiie  decree   below,  wbleb 

M  Are  ezoerpted  In  the  margin.t 

•  •  QlTing  to  the  facte  just  stated  the  weight 


wbleb   It  wu   deanied   fbsy  wm  wtltlad  E 

to,  in  the  light  afforded  by  the* proof  of* 
other  cognate  facta  and  dmunBtanoaa,  tba 
oourt  below  held  that  the  acts  and  deal-  2 
ings  established  by  the'proof  operated  to  * 
destroy  the  "potentiality  of  eompetition" 
which  otherwise  wonid  havs  existed  to  snob 
an  extent  aa  to  eaaae  the  tranafera  of  atoek 
which  were  made  to  the  New  Jersey  Cor- 
poration and  the  eontrol  which  resulted 
over  the  many  and  varions  snbwdiary  eoi^ 
porationa  to  be  a  oombinatlon  or  eonaplr- 
acy  in  restraint  of  trade.  In  violation  of  the 
1st  section  of  the  aet,  but  also  to  be  an 
attempt  to  monopolize  and  monopollaatitn 
bringing  about  a  perennial  violation  of  tlia 
2d  section. 

We  see  no  eavae  to  donbt  the  eorreetneas 
of  these  eonclusions,  considering  the  subject 
from  every  aspect;  that  is,  both  In  view 
of  the  facta  establlsbed  by  the  record  and 
the  necessary  operation  and  affect  of  theS 
law  as  ws  have* construed  It  upon  Um  In-* 
ferencea  dedneible  from  the  facts,  for  tba 
following  reasons: 

a.  Beeause  the  imifieation  of  power  and 
eontrol  over  petroleum  and  Ito  prodneto 
which  was  the  inevitable  result  of  tbe  eom- 
bluing  In  tbe  New  Jersey  corporation  by 
the  increase  of  Ita  stock  and  the  transfer 
to  It  of  ths  stocks  of  so  many  other  eor- 
porations,  aggregating  so  vast  a  capital, 
gives  rise,  in  and  of  itaelf.  In  the  abaenee 
of  countervailing  cireumstancea,  to  aay  tba 
least,  to  the  prima  facie  preauntpUon  of 
intent  and  purpoaa  to  maintain  the  domin- 
ancy  over  the  oil  industry,  not  aa  a  remit 
of  normal  methods  of  industrial  develop- 
ment, but  by  new  means  of  eoroblnatlon 
which  were  resorted  to  in  order  that  greater 
power  might  be  added  than  would  other* 
wise  have  arisen  had  normal  methods  been 
followed,  the  whole  with  the  purpose  of 
excluding  others  from  the  trade,  and  thna 
centralizing  in  the  eombination  a  perpetual 
control  of  the  movements  of  petroleum  and 
its   producta  in  the  channels  of  Intorstata 


b.  Becauee  the  prima  facie  presnmption 


t  Section  2-  That  the  defendants  John  D.  Rockefeller,  William  Rockefeller,  Henry  H. 
R(^ra,  Henry  M.  Flagler,  John  D.  Archbold,  Oliver  H.  Pa^ne,  and  Charles  M.  Pratt, 
henafter  called  the  seven  individual  defendants,  united  with  the  Standard  Oil  Com- 
pany and  other  defendants  to  form  and  effectuate  this  combination,  and  since  ita 
formation  have  been  snd  still  are  enga^  in  carrying  it  into  effect  and  continuing  it; 
that  the  defendants   Anglo- American   Oil   Company    (Limited),  Atlantic   ReQnlng  Com- 

Cy,  Buckeye  Pipe  Line  Company,  Borne-Scrymeer  Company,  Chesebrough  Manufae- 
ng  Company,  Consolidated.  Cumberland  Pipe  Line  Company,  Colonial  Oil  Company 
Continental  Oil  Company,  Crescent  Pipe  Line  Company,  Henry  C  Folger,  Jr.,  and 
Calvin  N.  Payne,  a  copartnership  doing  business  under  the  Arm  name  and  etyle  of 
Coraicana  Refining  Company,  Eureka  Pipe  Line  Company.  Galena  Signal  Oil  Company, 
Indiana  Pipe  Line  Company,  Manhattan  Oil  Company,  National  Transit  Company,  New 
York  Transit  Company,  Northern  Pipe  Line  Company,  Ohio  Oil  Company,  Prairie  Oil 
A  Gas  Company,  Security  Oil  Company,  Solar  Refining  Company,  Southern  Pijie  Line 
Company,    South    Pern    Oil    " n— .*! »    t> 1 ,_    ■«!__    -n —    .-._. 
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tl  intant  to  rMtnln  trmdi^  to  maiiopolUe 
*Bd  to  bring  about  mowqwUntloii,  Tcmlt- 
litg  ftom  Um  Mt  of  ozpHidiiig  tfaa  ttodi 
wt  tlM  N«w  Janef  oorpontion  uid  vMting 
H  with  meh  *m«t  eontrol  of  tba  od  tndna- 
trj,  is  mmda  oonehuiTe  bj  ooiuidariiig  (1) 
tlw  eondnet  of  the  peraona  or  •orpoiKtioaa 
who  w«t«  mUnly  iiiBtriinieiit>l  In  bringing 
■bout  tlM  axtanaion  of  power  in  th«  Naw 
Jaraey  eorporation  bafora  tka  oonaniniiiA- 
tlon  of  that  Tesult  and  prior  to  the  foraw- 
tloa  of  the  tnut  agroBiuenta  of  1S7S  and 
1882;  CZ)  by  eonaidering  the  proof  aa  to 
what  waa  done  ondar  thoae  agreementa  and 
iba  acta  whieh  Immediately  preceded  the 
vaaUng  of  power  in  the  New  Jeraey  oor- 
poratlon,  aa  well  aa  bj  weighing  the  modea 
in  whieh  the  power  vested  in  that  oorpora- 
Um  baa  bean  exerted  and  the  reaulti  which 
bive  ariaen  from  it. 

Kecorring    to  the   acta   done  hj   the   in- 


dlridnnla  or  aorpoi^tiona  who  war*  nidnlj  • 
inBtrumeDtal  in  bringing  about  the  •  ex-  ■ 
panaion  of  the  New  Jersey  eorporation  dar- 
ing tbe  period  prior  to  the  formsUon  of  the 
trust  agreementa  of  187B  and  1882,  in- 
eluding  thoae  agreementa,  not  for  the  pur- 
poae  of  weighing  the  aubatantial  merit  of 
the  numerous  ch&Tgea  of  wrongdoing  made 
during  soeh  period,  but  solely  oa  an  aid  for 
diseovering  intent  and  purpose,  we  think 
no  disinterested  mind  can  aurrey  the  period 
in  queation  without  being  irrwiitlbly  driv- 
en to  the  oonclusiou  th&t  the  very  genina 
for  eommereial  derelopment  and  organiaa^ 
tion  whieh  it  would  aeem  waa  manifested 
from  the  beginning  soon  begot  an  intent 
and  purpose  to  exelude  others  whieh  waa 
frequently  manifeated  by  acta  and  dealinga 
wholly  inoonaistent  with  the  theory  tluit 
they  were  made  with  the  single  eoneeption 
of  advancing  the  development  of  busineaa  ^ 


Company  of  Iowa,  Standard  Oil'Company  of  Kanaaa,  Standard  Oil  Company  of  Ken-  * 
toc^,  Standard  Oil  Company  of  Nebraaka,  Standard  Oil  Company  of  New  York,  Standsrd 
Oil  Company  of  Ohio,  Swan  Jt  Fiuch  Company,  Union  Tank  Une  Company,  Vaeumn  Oil 
Compajiy,  Waahlngton  Oil  Company,  Waters-Pierce  Oil  Company, — have  entered  into 
and  become  partEes  to  this  combination,  and  are  either  aotivaiy  operating  or  aiding  in 
the  operation  of  it;  that  by  means  of  this  combination  the  defendants  named  in  tbia 
aaetion  have  combined  and  conspired  to  monopolife,  have  monopoIiEed,  and  are  continu- 
ing to  monopolize,  a  substantial  part  of  the  oommeroe  among  the  statea,  in  the  teiritoriea, 
and  with  foreign  nationa,  in  violation  of  S  2  of  the  anti-truat  acL 

Section  4.  That  in  the  formation  and  execution  of  the  eombination  or  eonapiracy  tba 
Stondard  Company  has  issued  its  stock  to  the  amount  of  more  than  (90,000,000  in  ex- 
diange  for  the  stocks  of  other  corporntione  which  it  holda.  and  it  now  owns  and  controia 
all  of  the  capital  stock  of  many  eorporationa,  a  majority  of  tl>e  atodc  or  controlling  inter- 
eata  in  aome  eorporationa,  and  stock  in  other  corporations  as  foUowai 

Name  of  company. 

aboek.  Company, 

Anglo-American  Oil  Company,  Limited £1,000,000  £990,740 

Atlantic  Refining  Company  (5.000,000  $6,000,000 

Bome-ScTvmser  Company 200,000  100,700 

Buckeye  Pipe  Line  Company 10,000.000  (,090,700 

Chesebrough  Manufacturing  Company,  Consolidated 600,000  277,700 

Colonial  Oil  Company  260,000  240,300 

Continental  Oil  Company 300,000  300,000 

Crescent  Pipe  Line  Company 3,000,000  3,000,000 

Eureka  Pipe  Line  Company 0,000,000  4,999,400 

Galenn-Signa)  Oil  Company  10,000,000  7,079,600 

Indiana  Pipe  Line  Company 1,000,000  009,700 

Lawrence  Natural  Gas  Company 460,000  460,000 

Uahonmg  Gas  Fuel  Company 160,000  140,000 

Honntain  State  Qaa  Company 600,000  SOO.OOO 

National    Transit    Company    26,465,200  26,461,060 

g  Ne*  York  Transit  Company 6,000,000  6,000,000 

•  Northern  Pipe  Line  Company 4,000,000  4,000,000 

NorthwestcTn  Ohio  Natural  Gas  Company 2,775,260  1,849,460 

Ohio  Oil  Company 10,000,000  0,009,860 

Peopled  Natural  Oas  Company 1,000,000  1,000,000 

Plttoburs  Natural  Oaa  Company 310,000  310,000 

Bolar  Refining  Company  500,000  490,400 

Bouthem  Pipe  Line  Company 10,000,000  10,000,000 

South  Penn  Oil  Company  2,600,000  2,600,000 

Southwest  Pennaylvanla  Pipe  LInea 8,600.000  8,500,000 

SUndard  Oil  Company  (of  California)   17,000,000  10,900,600 

Standard  Oil  Company  (of  Indiana)   1,000,000  909,000 
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pomr  b7  nnwt  methods,  but  vbieh,  on  th« 
«oatrv7,  necMiartly  involved  the  Intent 
to  drive  othere  from  the  fleld  end  to  ex- 
elude  them  from  their  right  to  trade,  and 
thui  eeeomplleh  the  maitery  which  ivu  t^ie 
end  in  view.  And,  conaidering  the  period 
from  the  date  of  the  tnut  agreementi  of 
187B  and  1882,  up  to  the  time  of  the  ex- 
pansion of  the  New  Jereej  corporation,  the 
gradual  eztenelon  of  the  power  over  the 
«omnieree  In  oil  whleti'  ensued,  the  deei- 
«Ion  of  the  supreme  court  of  Ohio,  the  tar- 
JineSB  or  reluetanee  in  conforming  to  the 
«omnumda  of  th&t  decision,  the  metliode 
4rat  adopted  and  that  which  Dnally  eul- 
ninatad  in  the  plan  of  the  New  Jereey 
•orporatlon,  all  addlttonall;  aerve  to  make 
manifest   the   continued   existence    of   the 


Intent  whleta  we  have  previouelf  ladleated, 
and  which,  among  other  things.  Impelled 
the  expansion  of  the  New  Jersej  oorpor^ 
tion.  The  exercise  of  the  power  whieh 
resulted  from  that  organiiation  fort]  Dee 
the  foregoing  coucluiioni,  since  the  devel- 
opment which  came,  the  acquisition  here 
and  there  which  ensued  of  every  efSeleat 
means  by  which  competition  oonld  have 
been  asserted,  the  slow  but  resistless  metb> 
ods  which  followed  by  which  means  of 
transportation  were  absortied  and  brought  g 
under  eoatrot,  'the  system  of  marketing  • 
which  was  adopted  by  which  the  eonntrj 
vras  divided  into  districts  and  the  trade  in 
each  district  in  oil  waa  turned  over  to  a 
designated  eorporation  within  the  oombi- 
natlon,  and   all  others  were  excluded,  all 


ToUl 

Owned  by 

eapiUI    SUudard  Oil 

i,Aoo,ooo 

1,000,000 

1,000,000 

990,300 

1,000,000 

800,000 

6MJ100 

S,600,000 

S,4BS,400 

100,000 

100,000 

a.Boo,ooo 

2,500,000 

2,600,000 

100,000 

71,480 

400,000 

Standard  Oil  Company  (of  Iowa) 

Standard  Oil  Company  (of  Kansas)  ., 
Standard  Oil  Company  (of  Kentucky)  . 
Standard  Oil  Company  (of  Nebraska)    . 

Standard  Oil  Company  of  New  York 15,000, 

Standard  Oil  Company  (of  Ohio)  .  

Swan  i  Finch  Company 

Union  Tank  Line  Company 

Vaeuum  Oil  Conipany 

Washinston  Oil  Company 

Watars-Plerefl  Oil  Company 

lliat  the  defendant  National  Traout  Company,  wbieli  ia  owned  and  controlled  by 
the  Standard  Oil  Company  as  aforeaaid,  owne  and  controla  the  amounts  of  the  capital 
stocks  of  the  following-named  corporations  and  limited  partnerihipe  stated  opposite 
eaofa,  respectively,  as  followe: 

Total  Owned  by 

Name  of  company.  capital    National  Tran- 

Btock.       sit  Company. 

CoDDeetlng  Oas  Company tS2S,000  9412,000 

Cumberland  Pipe  Line  Company 1.000,000  908,500 

East  Ohio  Gas  Company 6.000,000  0,090,000 

Franklin  Pipe  Company,  Limited 50.000  19,000 

2  Prairie  Oil  k  Oas  Company lO.OOO.OOO  B,088J[00 

•     *That  the  Standard  Cnmpany  has  also  scquired  the  control  by  the  ownership  of  Its 

•took  or  otherwise  of  the  Sefuri'~  "-'  "^ -    '---    ........_  .i .  • —   .. 

Texas,  which  owne  a  refinery  i 
pany,  a  corporation,  which  owns  a  pipe  line  situated  in  the  states  of  Indiana  and  Ohio; 
that  the  Standard  Company  and  the  corporations  and  partnerships  named  in  J  2  are 
engaged  in  the  various  branches  of  the  buBtneee  of  producing,  purchasing,  and  transport- 
ing petroleum  in  the  principal  oil-producing  districts  of  the  ITnited  States,  in  New  York, 
Pennsylvania,  West  Virginia,  Tennessee,  Kentucky,  Ohio,  Indiana,  Illinois,  Kansas,  Okla- 
homa, Louslana,  Texas,  Colorado,  and  California,  in  shipping  and  transporting  tbs  oil 
throng^  pipe  lines  owned  or  controlled  by  these  companies  from  the  various  oil-produelng 
4listricta  into  and  through  other  states,  in  refining  the  petroleum  and  manufacturing  It 
into  various  products,  in  shipping  the  petroleum  and  the  products  thereof  into  the  states 
and  territories  of  the  United  Statea,  the  Dietrict  of  Columbia,  and  to  foreign  nations.  In 
■hipping  the  petroleum  and  Ita  products  in  tank  cars  owned  or  controlled  by  the  subsid- 
iary eompaniea  Into  various  states  and  territories  of  the  United  States  and  Into  the  Dis- 
trict of  Columbia,  and  in  selling  the  petroleum  and  its  products  in  various  places  in  the 
states  and  territories  of  the  United  States,  In  the  District  of  Columbia,  and  in  foreign 
eoontriee;  that  the  Standard  Company  controls  the  subsidiary  companies  and  directs  tita 
.  .1  —  .    _.  .,.., _.  .1. L^.-j,, , , ^jjij  iijjy  other 

LDBged  as  that 


t.1  a  eingle  parson. 
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Ind  Um  mlad  op  to  a  OMiTiGtian  of  »  por- 
pOM  and  Intent  which  wa  think  la  ao  ear- 
tain  am  praotiully  to  cauie  tha  aubjeot  Dot 
to  tM  within  the  domuo  of  reaaonabla 
oontentioD. 

The  inference  that  no  attempt  to  monop- 
ollia  could  have  been  intended,  and  that 
DO  monopolization  resulted  from  the  acta 
oMnploined  of,  aince  it  ia  eetabliahed  tliat 
a  very  imall  percentage  ol  the  crude  oil 
produced  waa  controlled  by  the  comblna- 
Uaa,  ia  tuwarruited.  Ae  aubatantial  potr- 
ar  OT«r  the  crude  product  waa  the  ineTi- 
table  reiult  of  tbe  absolute  control  which 
(gdtted  over  the  refined  product,  tbe  mo- 
nopoliiation  of  the  one  carried  with  it 
the  power  to  control  the  other;  and  if  the 
Infereneea  whieh  tbia  aituation  auggeats 
wen  developed,  which  we  deem  it  anuecea- 
UKTj  to  do,  they  night  well  aerve  to  add 
additional  cogency  to  the  preaumption  of 
Intent  to  monopolize  which  we  have  found 
ariiea  from  the  unqueBtioned  proof  on  other 
•ubjeeta. 

We  are  thua  brought  to  the  laat  aubject 
whieh  we  are  called  upon  to  eoniider,  viz.: 

Ptmrth,  Tht  remedy  to   be  iidmtnittered. 

It  may  t»e  conceded  that  ordinarily  where 
It  waa  found  that  acta  had  been  done  in 
Ttolatlon  ol  the  atatute,  adequate  meaaure 
of  reliaf  would  reault  from  reatraining  the 
delug  ol  auch  acta  In  the  future.  Swift 
4  Co.  r.  United  SUtea,  ISB  U.  B.  37S,  49 
L.  ed.  SIS,  es  Sup.  CL  Rep.  270.  But 
In  a  caae  like  thia,  where  the  eooditlon 
which  haa  been  brought  about  in  violation 
of  the  atfttute,  in  and  of  itaelf  li  not  only  a 
eootinued  attempt  to  monopolize,  but  alao 
a  monopolization,  the  duty  to  enforce  the 
■tatuto  requirea  tlie  application  of  broader 
and  more  controlling  remediea.  Aa  pen- 
altiea  whieh  are  not  authorized  by  law  may 
not   be    inflicted    by    judicial   authority,    it 

■  follow!    that    to    meet    the    situation    with 

■  which  we  Are  confronted* the  application  of 
remedies  two-fold  in  character  becomei  ea- 
■ential:  let.  To  forbid  the  doing  in  the 
future  of  acts  like  those  which  we  have 
found  to  have  been  done  in  the  past  which 
would  be  violative  of  tha  statute.  Sd.  The 
exortioQ  of  such  measure  of  relief  as  will 
•ffectually  disaolTe  the  combination  found 
to  exist  In  violation  of  the  statute,  and 
thos  neutralize  the  extension  and  oontin- 
nally  operating  force  which  tbe  possession 
of  the  power  unlawfully  obtained  haa 
brought  and  will  continue  to  bring  about. 

In  applying  remediea  for  this  purpose, 
however,  the  fact  must  not  he  overlooked 
that  injury  to  the  public  i>y  the  prevention 
of  an  undue  restraint  on,  or  the  monopoli- 
jation  of,  trade  or  commerce,  ia  tbe  founda- 
tion upon  which  the  prohibitions  ol  the 
statute    rest,    and    moreover    that    one    of 


the  fundamental  purpoaaa  of  tiw  statnta  la 
to  protoet,  not  to  destroy,  rights  of  prop- 

~  St  na,  then,  aa  a  meana  of  accurately 
determining  what  relief  we  are  to  aSordp 
first  coma  to  eonaldar  what  relief  waa  af* 
forded  by  the  court  below.  In  Older  to  A> 
bow  far  it  ia  neceaaary  to  take  from  or  ad4 
to  that  relief,  to  tbe  end  that  the  prohi- 
bitions of  the  atatute  may  have  oMnplet*' 
and  operative  force. 

Tlie  court  below,  by  virtue  of  f{  1,  E,  andi 
4  of  its  decree,  which  we  have  in  part  pre- 
viously excerpted  in  the  margin,  adjudged 
that  the  New  Jersey  corporation,  in  •» 
far  as  it  held  the  stock  of  the  varioo* 
corporations  recited  in  ||  2  and  4  of  tbs 
decree,  or  oontrolled  the  same,  waa  a  eom- 
bination  In  violation  of  the  1st  saetion 
of  the  act,  and  an  attempt  to  monopolii* 
or  a  monopolitatioo  contrary  to  the  2d  se» 
tion  of  the  aot.  It  oommanded  the  disso- 
lution of  the  combination,  and  therefore 
in  effect  directed  the  transfer  by  tha  New 
Jersey  corporation  back  to  the  atockholdera 
of  the  various  aubaidiary  eorporations  oo- 
titled  to  the  same  of  the  stock  wbleh  had 
been  turned  over  to  the  New  Jersey  com-  g 
pany  in  exchange  for  Its  stock.  To*  make  * 
this  command  effective,  g  6  of  the  deeres 
forbade  the  New  Jersey  eorporation  from 
In  any  form  or  manner  exercising  any  owth- 
ership  or  exerting  any  power  directly  ov 
indirectly  in  virtue  of  its  apparent  titl* 
to  the  atocks  of  the  subsidiary  eorpotationa^ 
and  prohibited  those  subsidiary  eorpof*' 
tions  from  paying  any  dividends  to  the 
New  Jersey  corporationa,  or  doing  any  aot 
which  would  recognize  further  power  in 
that  company,  except  to  the  axtenl  that  it 
waa  necessary  to  enable  that  eompany  t» 
transfer  the  atock.  Bo  tar  as  the  owner* 
of  tbe  atock  of  tbe  subsidiary  eorporations 
and  tbe  oorporstions  themsslves  were  esn- 
ccmed  after  the  stock  had  been  transferred, 
I  fi  of  tbe  decree  (mjolned  them  from  la 
any  way  conspiring  or  combining  to  vlo- 
Ista  the  act,  or  to  monopolize  or  attempt 
to  monopolise  in  virtue  of  their  ownership 
of  tbe  stock  tranaf erred  to  them,  and 
prohibited  all  agreements  between  the  sub- 
sidiary corporations  or  other  stockholder* 
in  the  future,  tending  to  produce  or  bring 
about   further   violations  of   the  act. 

By  3  T,  pending  the  accomplishment  of 
the  dissolution  of  the  oombinatJon  by  the 
transfer  of  stock,  and  until  it  waa  con- 
summated, the  dcfeudauta  named  io  §  I, 
constituting  all  the  corporations  t»  which 
we  have  referred,  wera  enjoined  from  en- 
gaging in  or  carrying  m  interstate  eoo^ 
meree.  And  fay  |  B,  among  other  thinga,  a 
delay  of  thirty  daya  was  gtantod  tor  tha 
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mrrjiag  Into  affMi  of  th«  dlTeetioni  at 
tlM  decre& 

So  far  M  the  decree  held  that  the  own- 
•rablp  of  the  stock  of  the  New  Jenej  oor- 
poration  eonatituted  ■  combination  in  vio- 
Ution  of  tha  lit  leetion  and  an  attempt 
to  oreate  a  monopoly  or  to  monopolize  un- 
dar  the  £d  aection,  and  commandeid  the  dia- 
■olutioD  of  the  combination,  the  decree 
waa  elearly  appropriate.  And  thia  alao  is 
true  of  f  G  of  the  decree,  whicu  restrained 
both  the  New  Jaraey  corporation  and  the 
anbeidiar)'  corpo rations  from  doing  any- 
e  thing  which  would  recognize  or  give  effect 
■  to  further  ownership'in  the  New  Jeraej 
oorporation  of  the  stoclca  which  were  or- 
dered to  be  retranef erred. 

But  the  contention  is  that,  in  so  far  a* 
the  relief  bj  way  of  injunction  which  waa 
awarded  hf  %  6  against  the  itockholders 
of  the  subsiiJiary  corporations  or  the  aiii>- 
■tdiary  corporationa  themselves  after  the 
transfer  of  stock  by  the  New  Jersey  cor- 
poration was  completed  in  conformity  to 
the  decree,  that  the  relief  awarded  was  too 
broad:  a.  Because  it  was  not  sufficiently 
■pecifle,  and  tended  to  cause  those  who  were 
within  the  embrace  ot  the  order  to  cease 
to  be  under  the  protection  of  the  law  ot 
the  land  and  required  them  to  thereafter 
conduct  their  bnsiness  nndar  the  jeopardy 
of  puniahmenta  for  contempt  tor  violating 
a  general  injnnetion.  New  York,  N.  B. 
A  B.  R.  Co.  T.  Interstate  Commerce 
Commlasion,  200  U.  S.  404,  SO  L.  ed.  526, 
SO  Bnp.  CL  Rep.  2T2.  Besides  it  ia  said 
that  the  restraint  imposed  by  |  0 — even 
putting  out  of  view  the  consideration  just 
stated — waa,  moverover,  calculated  to  do 
Injury  to  the  public,  and  it  may  be  in 
and  of  Itself  to  produce  the  very  restrsint 
on  the  due  course  of  trade  which  it  waa 
intended  to  prevent.  We  say  this  sini 
does  not  necessarily  follow  because  ai 
legal  restraint  of  trade  or  an  attempt  to 
monopolize  or  a  monopolization  resulted 
from  the  combination  and  the  transfer  of 
the  stocks  of  the  subsidiary  corporations  to 
the  New  Jersey  corporation  that  a  like  re- 
atraint  or  attempt  to  moiiopoliie  or  mo- 
nopolization would  necessarily  arise  from 
agreements  between  one  or  more  of  the  sub- 
•Idiary  corporations  after  the  transfer  of 
the  stock  by  the  New  Jersey  corporation. 
For  illustration,  take  the  pipe  lines.  By 
the  effect  ot  the  transfer  of  the  atock,  the 
pipe  lines  would  come  under  the  control 
of  various  corporations  instead  of  being 
•ubjected  to  a  uniform  control.  If  various 
corporations  owning  the  lines  determined 
in  the  public  Interests  to  so  combine  as 
make  a  continuous  line,  auch  agreement 
combination  would  not  be  repugnant  to  the 
act,  and  yet  it  might  be  restrained  by  the 


ipla,  take  tbe*Un-  7 
ion  Tank  Lin*  Company,  one  ot  the  sub- 
sidiary corporations,  the  owner  practically 
of  all  the  tank  cara  in  use  by  the  com- 
bination. If  no  posaibility  existed  of  agree- 
ments for  the  distribution  of  these  ears 
among  the  aubai diary  corporationa,  the 
most  serioua  detriment  to  the  public  inter- 
est might  result  Conceding  the  merit,  ab- 
stractly considered,  ot  these  eontentiona, 
they  are  irrelevant.  We  so  think,  aince  «• 
construe  the  eixth  paragraph  of  the  decree, 
not  aa  depriving  the  stodkbolders  or  the 
corporationa,  after  the  dissolution  of  the 
combination,  of  the  power  to  make  normal 
and  lawful  contracts  or  agreements,  but  as 
restraining  them  from,  by  any  device  what- 
ever, recreating,  directly  or  indirectly,  the 
illegal  combinatioB  whieh  the  decree  dia- 
aolved.  In  other  worda,  we  oonatme  the 
sixth  paragraph  of  the  decree,  not  aa  da- 
priving  the  stockholders  or  corporations  of 
the  right  to  live  under  the  law  of  the  land, 
but  as  compelling  obedience  to  that  taw. 
As  tberetore  the  sixth  paragraph  as  thus 
construed  is  not  alienable  to  the  critEcism 
directed  againat  It  and  cannot  produce  tha 
harmful  results  which  the  argumeuta  aug- 
gest,  it  waa  obviously  right.  We  think 
that,  in  view  ol  the  magnitude  of  the  in- 
terests Involved  and  their  complexity,  tb* 
delay  of  thirty  days  allowed  for  executing 
the  decree  was  too  short  and  ahould  b«  ex- 
tended so  aa  to  embrace  a  period  of  at 
least  six  months.  So  also,  in  view  of  the 
possible  serious  injury  to  reault  to  the  pub- 
lic from  an  absolute  cessation  of  interatate 
commerce  in  petroleum  and  It*  products 
by  such  vast  agencies  aa  are  embraced  in 
the  combination,  a  result  which  might  arise 
from  that  portion  of  the  decree  which  en- 
joined carrying  on  of  interstate  oommerea 
not  only  by  the  New  Jersey  oorporation, 
but  by  all  the  aubsidiary  companies,  until 
the  dissolution  of  the  combination  by  the 
transfer  of  the  stocks  In  accordance  with 
the  decree,  should  not  have  been  awarded. 

Our  conclusion  la  that  the  decree  below  J 
waa  right  and'should  be  affirmed,  except  as  * 
to  the  minor  matters  concerning  which  we 
have  indicated  the  decree  ahould  be  modi- 
fied. Our  order  will  therefore  be  one  of 
alSrmance,  with  directiona,  however,  to 
modify  the  decree  in  accordance  with  this 
opinion.  The  court  below  to  retain  Juris- 
diction to  the  extent  necessary  to  eompel 
compliance  in  evwy  reapect  with  ita  de- 

And  it  la  so  ordered. 

Mr.  Justice  Harlan,  concurring  In  part 
and  dieaenting  in  part: 

A  aense  of  duty  constrains  me  to  ex- 
press the  objections  whicb  I  hafa  to  eert^ia 
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BTiSDAiay  on.  co,  t,  usttsd  states. 


ImItiUom  in  thi  opinion  just  delivered 
•B  bebalf  of  the  eonrt. 

I  ooneur  in  holding  that  the  Standard 
Oil  Company  of  New  Jeriej  and  iu  tub- 
tidiary  eompanie*  oonatitute  a  oombinatlon 
In  reatralnt  of  interstate  conunarce,  and 
that  they  have  attempted  to  monopolize 
ajid  tiava  monopolized  parte  of  raeh  oom- 
merce, — all  in  violation  of  what  ia  known 
ae  the  anti-tniat  act  of  1800.  2S  Stat,  at 
L.  209,  chap.  H7,  U.  S.  Comp.  Stat.  1001, 
p.  3200.  The  evidence  in  thia  caae  over- 
whelm inglj  euatainad  that  view  and  led 
the  circuit  court,  by  Ita  final  decree,  to 
order  the  dissolution  of  the  New  Jereej  cor- 
poration and  the  dlaconti  nuance  of  the  il- 
legal combination  between  that  corporation 
and  ita  anbeidiary  companies. 

In  my  judgment,  the  decree  below  ihonld 
have  been  aiSrmed  without  qoalifl cation. 
But  the  court,  while  afflrming  the  decree,  di- 
rects some  modifleations  in  respect  of  what 
it  ebaraeterisea  as  "minor  mattera."  It 
la  to  be  apprehended  that  those  modiBea- 
tioDS  may  prove  to  be  initebievons.  In 
saying  thia,  I  have  particularly  in  view  the 
statement  in  the  opinion  that  "it  does  not 
Beeeeaarily  follow  beeanae  an  ill^al  i*- 
■traint  of  trade  or  an  attempt  to  monopo- 
lin  or  a  monopolization  resulted  from  the 
combination  and  the  trnnifer  of  the  atocks 
n  of  the  subsidiary  corporations  to  the  New 
■  Jeraey  oorporation^'that  a  like  restraint  of 
trade  or  attempt  to  monopolize  or  monopo- 
lization wonld  neceasarily  arise  from  agree- 
ments between  one  or  more  of  the  eubsid- 
lary  oorporations  after  the  transfer  of  the 
atock  by  the  New  Jersey  corporation."  Tak- 
ing this  language,  in  connection  with  other 
parts  of  the  opinion,  the  aubaidiary  com- 
panies are  thus,  In  effect,  informed — tin- 
wisely,  I  think— that  although  the  New 
Jersey  eorporation,  being  an  Illegal  com- 
Unation,  mnat  go  out  of  eiistenoe,  they  may 
join  in  an  agreement  fo  restrain  commerce 
•mong  the  states  it  such  restraint  be  not 

In  order  that  my  objections  to  certain 
parts  of  the  court's  opinion  may  distinctly 
appear,  I  must  state  the  circumstancea 
under  which  Congress  passed  the  anti-trust 
set,  and  trace  the  course  of  Judicial  deci- 
sions aa  to  ita  meaning  and  scope.  This 
Is  the  more  necessary  because  the  court 
by  ita  decision,  when  interpreted  by  the  lan- 
guaga  of  ita  opinion,  has  not  only  upset 
the  long-settled  interpretation  of  the  act, 
but  hsa  usurped  the  oonetitutioDsl  functions 
of  the  legislative  branch  of  the  government. 
With  all  due  respect  for  the  opinions  of  oth- 
ers, I  feel  bound  to  say  that  what  tbe  court 
baa  said  may  well  cause  some  alarm  for 
the  Integrity  of  our  institutions.  Let  us 
na  how  the  matter  stands. 


All  who  recall  the  condition  of  the  ecMm- 
try  io  18B0  will  remember  that  there  wsa 
everywhere,  among  tbe  people  generally,  a 
deep  feeling  of  unrest.  The  nation  had  been 
rid  of  human  slavery, — fortunately,  as  all 
now  feel, — but  tbe  oonvietion  was  unirersal 
that  the  country  was  in  r«al  danger  from 
another  kind  of  slavery  sought  to  be  fas- 
tened on  the  American  people;  namely,  the 
slavery  that  would  result  from  aggregations 
of  capital  in  tbe  hands  of  a  few  individuals 
and  corporations  controlling,  for  their  own 
proQt  and  advantage  exclusively,  the  entire 
buainess  of  tbe  country,  including  the  pro- 
duction and  sale  of  the  necesaariea  of  lite.  J 
Such  a  danger  was  thought  to  be  then*'mmi-  • 
nent,  and  all  felt  that  it  must  be  met  firmly 
and  by  such  statutory  regulations  ae  would 
adequately  protect  the  people  against  op- 
pression and  WTCHig  Congrssa  therefore 
took  up  tbe  matter  and  gave  the  whole  sub- 
ject the  fullest  oonsideration.  All  agreed 
that  the  national  government  oonld  not,  by 
legislation,  regulate  the  domestie  trade 
carried  on  wholly  within  the  several  stateaj 
for  power  to  regulate  such  trade  remained 
with,  because  never  surrendered  by,  the 
states.  But,  under  authority  expressly 
granted  to  it  by  tbe  Constitution,  Congresa 
could  regulate  commerce  amoni;  the  sev. 
era!  states  and  with  foreign  statas.  Iti 
authority  to  regulate  such  commerce  was 
and  is  paramount,  due  force  being  given  to 
other  provisions  of  the  fundamental  law, 
devised  by  the  fathers  for  tbe  safety  of  the 
government  and  for  the  protection  and  a*, 
curity  of  the  essential  rights  inhering  Ib 
life,  liberty,  and  property. 

Guided  by  these  considerations,  and  to 
the  end  that  the  people,  so  far  (U  inleralaM 
commerce  was  concerned,  might  not  be  domi- 
nated by  vast  combinations  and  monopolies, 
having  power  to  advance  their  own  aelflab 
ends,  regardless  of  the  general  interesta  and 
welfare  Congress  passed  Um  anti-trust  mI 
of  1890  in  these  words  (tbe  Italica  here  and 
elsewhere  in  this  opinion  ore  mine) ; 

"I  1.  Boery  contract,  CMubinaUon  in  the 
form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  tba 
several  states  or  with  foreign  nations,  la 
hereby  declared  to  be  illegaL  Every  per- 
son who  shall  make  any  *tioh  oontroot  or 
engaga  in  any  tuoh  oombtnation  or  conspi- 
racy shall  be  deemed  guilty  of  a  misdemea- 
nor, and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand 
dollars,  or  by  Imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments.  In 
tbe  discretion  of  the  court.  B  ^  Every 
person  who  shall  monopolise  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  J 
other  person  or  persons'to  monopoiice,  ony  ■ 
part  of  tbe  trade  or  eommaree  among  tba 
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Mnnl  tUtM  or  with  taitiga  natfoni,  iIuJl 
bt  dMinad  guilty  of  •  mladBineaiior,  and, 
OB  eonrletlon  thereof,  aliall  be  pnniihed 
by  IttM  not  axeeeding  five  thouMuid  dollar*, 
or  b;  impriBOttmeDt  not  esoeeding  one  year, 
or  by  both  lald  puDJshmenta,  in  the  dis- 
eretion  of  the  court.  {  3.  Bv«ry  contract, 
combination  In  form  of  tmat  or  otherwite, 
or  eonapiraey,  in  rMtraint  of  trade  or 
neroe  in  any  territory  of  the  United  States 
or  of  the  Diatriet  of  Columbia,  or  ii 
■tralut  of  trade  or  commerce  between  any 
•udi  territory  and  another,  or  between  any 
■neh  territory  or  territories  and  any  itate 
or  itales  or  the  Diatriet  of  Columbia,  or 
with  foreign  nation*,  or  between  the  Dia- 
triet of  Columbia  and  any  etete  or  atatea 
or  foreign  nations,  ie  hereby  declared  illegal. 
Erery  person  whb  thall  make  any  auch  eon- 
tract  or  engage  In  any  tuch  combination  or 
aonapl racy  shall  bedeemadgntlty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
puniahed  by  Una  not  exceeding  five  thon- 
•and  dottari,  or  by  impriaonment  not  ax- 
•eeding  one  year,  or  by  both  said  punish' 
Bants,  in  the  discretion  of  the  court"  2B 
Stat,  at  L.  209,  chap.  H7,  D.  8.  Comp.  Stat. 
1901,  p.  3200. 

The  important  Inquiry  In  the  present 
is  as  to  the  meaning  and  scope  of  that  act 
In  ita  application  to  Interstate  commerce. 

In  leeo  this  eourt  had  occasion  to  deter- 
mine the  meaning  and  scope  of  the  act  in 
■n  important  cue  known  as  the  Trana-llia- 
Bonri  Freight  Case,  led  U.  a  290,  41  L.  ed. 
1007,  IT  Sup.  Ct.  Bep.  S40.  The  question 
there  was  as  to  the  validity  under  the  anti- 
trust act  of  a  certain  agreement  between  nu- 
meroua  railroad  eompaniea,  whereby  they 
formed  an  association  for  the  purpose  of 
establishing  and  maintaining  rates,  rules, 
and  regulations  in  respect  of  freight  traffic 
over  apeeifled  routaa.  Two  queetiona  were 
Involved:  first,  wbether  the  act  applied  to 
railroad  carriera;  aeeond,  wbether  the  agree- 
ment which  was  the  baaia  of  the  suit  which 
the  United  States  brought  to  have  the 
*  agreement  annulled  waa  illegal.  The  oourt 
■  held  that  railroad  carriers  were  embraced 
|iy  tba  act.  In  determining  that  question, 
the  court,  among  other  things,  said: 

*The  language  of  the  act  includes  »nary 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  con  a  pi  racy,  in  restraint  of 
trads  or  oommeroe  among  the  ae^-eral  states 
or  with  foreigu  nations.  So  far  as  the 
very  terms  of  the  statute  go,  they  apply  to 
Mty  contract  of  the  nature  described.  A 
eontraet,  therefore,  that  is  in  restraint  of 
trmde  or  eommeroa.  Is,  by  the  strict  language 
of  the  act,  prohibited,  even  though  auch 
eontraet  is  entered  into  between  competing 
1  carriers  by  railroad,  and  only  for 


the  pnrpoaea  of  thereby  alTeaUng  tTASto 
rate*  for  the  transportatiou  of  persons  and 
property.  If  such  an  agreement  reatraina 
trade  or  commerce,  it  Is  prohibited  by  the 
statute,  unless  it  can  be  aatd  that  an  agree- 
ment, no  matter  what  Its  tsrm^  relating 
only  to  tranaportation,  cannot  reatrain  trad* 
or  commerce.  We  see  no  escape  from  the  con- 
clusion that  If  an  agr(>ement  of  such  a  na- 
ture does  restrain  it,  the  agreement  Is  con- 
demned by  this  act.  .  .  .  Nor  is  It  for 
the  subatanttal  interests  of  the  country  that 
any  one  commodity  shouldbe  within  the  sole 
power  and  subject  to  the  sole  will  of  one 
powerful  comhination  of  capttaL  Congress' 
baa,  BO  far  as  Its  JuHadiction  extends,  pro- 
hibited an  eontrscts  or  combinations  in  the 
form  of  trusts  entered  into  for  the  purpose 
or  restraining  trade  and  commerce.  .  .  . 
While  the  statute  prohibits  all  combinations 
in  the  form  of  trusts  or  otherwise,  the  limi- 
tation is  not  Qonflned  to  that  form  alone. 
AH  combinations  which  are  in  reatroint  of 
trade  or  oommeroe  are  prohibited,  whether 
in  the  form  of  trusts  or  i»  any  otiivr  form 
mhatmer.-     ISO  U.   S.  290,   312,  324,  S2«. 

The  court  then  proceeded  to  consider  the 
second  of  the  above  questions,  saying:  "Th* 
next  question  to  be  diacusaed  la  as  to  what  S 
is  the  true  construction  of  tbe  atatntei'as-* 
■umlng  that  it  applies  to  common  carriers 
by  railroad.  Wbat  ia  the  meaning  of  the 
language  as  used  in  the  statute,  that  'every 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  eommerce  among  the  several 
states  or  with  foreign  nations,  ia  hereby  de- 
clared to  be  Illegal  T'  Is  it  confined  to  a  eon- 
tract  or  combination  wbich  is  only  in  unrea- 
sonable reatraiot  of  trade  or  commerce,  or 
does  it  include  wbat  tbe  language  of  the  act 
plainly  and  In  terms  covers, — all  oontraet* 
of  that  nature!  ,  ,  .  It  ia  now  with 
much  ampiificatioD  of  argument  urged  that 
tbe  statute,  in  declaring  illegal  every  eom- 
bination  in  the  form  of  trust  or  otherwise, 
or  conspiracy,  In  restraint  of  trade  or  com- 
merce, does  not  mean  what  the  language 
used  therein  plainly  Imports,  but  that  it 
only  meana  to  declare  illc^l  any  such  oon- 
tract  which  is  in  unrcaaonofiEe  restraint  of 
trade,  while  leaving  all  others  onaffeetod 
by  tbe  provisions  of  the  act;  that  the  com- 
law  meaning  of  the  term  'contract  In 
restraint  of  trade'  includes  only  such  con- 
tracts as  are  in  unreoionable  restraint  ot 
trade;  and  when  that  term  is  used  in  the 
Federal  statute  it  la  not  intended  to  Includs 
all  cantracta  in  restraint  of  trade,  but  only 
•  which  are  in  onreeaonabla  restraint 
thereof.  .  .  .  By  the  simple  use  of  th* 
term   'contract   in   restraint  of   trade,'  dU 
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oontraeta  of  that  iutnr«,  whetber  valid  or 
vtlienriaB.  ironld  be  included,  and  not  oloiM 
tA«t  Aind  of  contraet  vihich  wM  invalid 
amd  umtnforeeable  a«  being  io  UHrtatottable 
raatrabil  of  trade,  Wheo,  therafore,  tba 
body  of  an  act  prononucea  ai  JIUgal  erery 
Mmtraet  or  eorablnatfoii  In  reatralnt  d 
trade  or  eommerce  among  the  aBTeral  itatea, 
«ts.,  the  plain  and  ordinary  meaning  of  mob 
language  ia  not  limited  to  that  kind  of 
eon  tract  alone  which  la  in  unreaaonahle 
reatralnt  of  trade,  but  aU  oontracta  are  in- 
•hided  in  ancb  language,  and  no  exception 
or  limitation  oan  be  added  without  placing 
in  the  act  that  which  baa  been  omitted  by 
*  Congresa.  ...  If  only  that  kind  of  con- 
■•  trMt'wbich  ia  in  nnraaaonable  raatraint  of 
trade  be  within  the  meaning  of  the  atatute, 
.•ad  declared  therein  to  be  ill^al,  it  ia  at 
onoe  apparent  that  the  anbject  of  what  ia 
A  reaaonable  rate  ia  attended  with  great 
imeertaiDty.  ...  To  aay,  therefore, 
tbat  the  aet  ezeludei  agreementa  which  are 
not  in  nnreaaonabla  reatraint  of  trade,  and 
which  tend  aimplj  to  keep  up  reaaonable 
rate*  for  traniportatlon,  ia  eubatMitJally  to 
Itkva  the  qneatioa  of  reaaonableneaa  to  the 
^onpaniea  tbemaelvea.  ,  ,  .  But  aaium- 
ing  that  agreementa  of  thia  natura  are  not 
mid  at  common  law,  and  that  the  vaJrloui 
«aaaa  cited  bj  tbe  learned  courta  below  ahow 
It,  tbo  anawer  to  the  atatement  of  their  va- 
lidity now  ia  to  be  found  in  th«  tarmt  of  thg 
M»tutt  nndar  eoniideration.  ,  .  .  The 
.aignmenta  which  have  been  addreaaed  to  na 
againat  the  ineluaion  of  all  cootracta  in  re- 
Atraint  of  trade,  aa  provided  for  by  the  lan- 
guage of  the  act,  have  been  bated  upon 
-the  alleged  preiumption  that  Congrea^  not- 
witbatanding  the  language  of  the  act,  eould 
Aot  have  intended  to  embraoe  all  contracta, 
but  only  such  contracta  aa  were  in  unreaaon- 
able  reatraint  of  trade.  Under  theae  eir- 
^nmatancea  we  are,  therefore,  asked  to  hold 
that  the  act  of  Congreaa  excepts  contracta 
which  are  not  in  nnreaaonabla  reitraint  of 
'trade,  and  which  only  keep  rate*  up  to  a 
rsaaonable  price,  notwitbatanding  the  lan- 
.gnaga  of  the  act  makea  no  auoh  exception. 
In  other  words,  we  are  aaked  to  read  Into 
tiia  act  by  way  of  fvdieial  ItgUlation  on 
taotpHon  tfiat  ia  not  placed  thtre  by  th« 
tenontaking  frrwuk  of  the  poremmenf,  and 
thia  ia  to  be  done  apon  tbe  theory  that  the 
impolicy  of  such  legialatiou  ia  ao  clear  that 
It  cannot  be  euppoaed  Congreaa  Intended  the 
natural  import  of  the  language  it  need. 
Thia  we  eoMnot  and  ought  not  to  do.  .  .  . 
"If  the  act  ought  to  read,  aa  contended 
for  by  dcfendsjita,  Congrot*  i»  the  body  to 
a«n«nd  it,  and  not  thii  ooitrt,  by  a  procMa 
of  }udietal  legittation  loholly  rnijattifiabla, 
a  Largo  nnmbera  do  not  agree  tbat  tbe  view 
.•  taken  by  defcndii.nti*is  sound  or  true  In  tab- 


stance,  and  Congreaa  may  and  rerj  pnlbMj 
did  abare  In  that  beUef  in  passing  the  net. 
The  public  policy  of  the  gOTemmait  la  to 
be  fonnd  in  tte  ■tatutes,  and  when  they  hava 
not  directly  spoken,  tbm  in  tbe  deci^ons  of 
the  courts  and  the  constant  practice  of  tbo 
goremment  officials;  but  when  the  lawmak- 
ing power  apeaka  upon  a  particular  autv 
jeet,  over  which  It  has  constitutional  power 
to  legialste,  pubUo  policy  in  tueh  «  case  ta 
toAst  ffte  statwta  enacts.  If  the  law  pro> 
hibit  any  contract  or  combination  In  !•• 
straint  of  trade  or  eommerce,  a  contract  at 
oombiuation  made  In  violation  of  luch  lav 
is  void,  whatever  may  have  been  theretofor* 
decided  by  the  courts  to  have  been  the  puk 
lie  policy  of  tbe  country  on  that  snbJeeL 
The  conclusion  which  ws  have  drawn  frou 
the  examination  above  made  into  the  fOMh 
tlon  before  ua  is  that  the  antl-tmst  set  a^ 
plies  to  railroada,  and  tbat  It  rander*  Il- 
legal atl  agreements  which  are  in  rettrvM 
of  trade  or  eonunerae  aa  we  have  abore  d^ 
Uned  that  expression,  and  the  qneation  thaa 
ariaea  whether  the  agreement  before  us  la  of 
tbat  oatura." 

I  have  made  these  extended  eztraets  from 
tbe  opinion  of  the  eonrt  in  the  Trans-Hl>- 
souri  Freight  Caas  In  order  to  show  beyond 
question  that  the  point  was  there  nrged  by 
counsel  that  the  anti-trust  act  eondtfnnod 
only  contracta,  combinations,  trusts,  and 
eonapiraclea  tbat  were  la  tmreasonoble  r^ 
ttraint  of  interstate  eonuuerce,  and  that 
tbe  court  in  clear  and  decisive  langnoga 
met  that  point.  It  adjudged  tbat  Congress 
bad  in  unequivocal  words  declared  that 
"every  contract,  combination  In  the  form  ol 
trust  or  otherwise,  or  conspiracy,  in  r» 
atraint  of  oommeree  among  the  ssveral 
states,"  shall  be  illegal,  and  that  no  dia- 
tinetioo,  eo  far  at  intersiats  oommtne  verr 
conoemed,  was  to  bo  tolerated  between  re- 
strainta  of  auch  eommerce  aa  were  undua 
or  unreasonable,  and  restraints  that  were 
due  or  reasonable^  With  full  knowledge  of 
tbe  then  condition  of  the  country  and  ofe 
its  bualueaa,  Congreaa*  determined  to  meet,? 
and  did  meet,  the  altuation  by  an  abaohita^ 
statutory  probilHtion  of  'every  contract^ 
combination  In  the  form  of  trusts  or  other, 
wiset  in  restraint  of  trade  or  eomneree.' 
Still  more;  In  response  to  tbe  suggeetion  by 
able  counsel  that  Congress  intended  only 
to  strike  down  such  oontraefa^  eombiut- 
tions,  and  monopoliea  aa  unreasonably  re- 
strained interstate  eommerce,  this  court,  in 
worda  loo  clear  to  be  misunderstood,  said 
tbat  to  so  bold  was  "to  read  into  the  act 
by  way  of  jwUeial  legitlatioH,  an  exception 
not  placed  tbers  by  the  lawmaking  branch 
of  the  government.''  "^liia,"  the  court  aald, 
as  we  have  easn,  "ws  saw  not  and  ought  *ot 
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It  Uhu  i^paan  tbat  flftMu  j*an  ago, ' 
whan  tb*  pnipoM  of  CongTan  in  puaing 
tha  Uitl-tnut  met  iru  fraah  In  the  minds 
vf  Mtirti^  lAwyer^  stfttummi,  and  tlia  gen- 
tnl  pnbUo,  thta  eonrt  expreuly  dMlined  to 
Indnlga  in  judtdal  kgiilatton,  by  Inaerting 
In  tba  Mt  tha  word  "unreMonablef  or  any 
Mbar  word  of  liln  Import.  It  nuiy  b« 
atatad  here  that  tha  cotmtry  at  large  ao- 
oapted  thia  riew  of  tha  act,  and  tha  Federal 
eonrta  thronghont  tha  tntire  eountry  an- 
foreed  Ita  proriaioDi  according  to  the  inter- 
pretation  given  in  tha  Freight  Asaociation 
Caaa.  What,  then,  wsa  to  be  dona  h;  thoae 
vho  qneationed  tha  wundneaa  of  the  inter- 
pretation placad  on  the  act  by  thia  court 
In  that  easel  Am  tha  eonrt  had  decided 
that  to  insert  the  word  "nnraaaonable"  in 
tha  act  would  be  "judicial  IcgiBlation"  on 
Ita  part,  the  only  alternative  left  to  those 
who  opposed  the  deciaion  in  that  ease  waa 
to  induoe  Congr«M  to  ao  amend  the  act  aa 
to  reeognlM  the  right  to  reatrain  interstate 
•onimerce  to  a  reoaonabla  extent.  The  pub- 
lie  press,  magailnea,  and  law  journals,  the 
dehfttea  in  Congress,  speeches  and  addresses 
by  publio  men  and  jurists,  all  contain  abun- 
dant BTidence  of  tha  general  understanding 
that  the  meaning,  extent,  and  scope  of  the 
antl-tmat  act  had  been  judicially  deter- 
mined by  thia  court,  and  that  the  only  quea- 
5  tion  rvnaining  open  for  diseussion  waa  the 
■  wisdom  of  the  policy  declared  by  the  act, — 
a  matter  that  was  eicliutTely  within  the 
Mgoizsnoe  of  Congress.  But  at  every  sec- 
tion of  Congress  since  the  decision  of  180S, 
tha  lawmaking  branch  of  the  government, 
with  full  knowledge  of  that  decision,  has 
refueed  to  change  the  policy  it  had  de- 
a1ar«d,  or  to  so  amend  the  act  of  1890  aa  to 
axoept  from  its  operation  contracts,  combi- 
nations, and  trusU  that  reoaonably  restrain 
Interstate  commerce. 

But  those  who  were  in  eombinatlona  that 
were  illegal  did  not  despair.  They  at  once 
aet  up  the  baaelees  claim  that  the  decision 
of  ]806  disturbed  the  "businesa  interests  of 
the  country,"  and  let  it  he  known  that  they 
would  never  be  content  until  the  rule  wob 
established  that  would  permit  interstate 
•ommerce  to  be  subjected  to  reasonable  re- 
straints. Finally,  an  opportunity  came 
again  to  raise  the  same  question  which  this 
aourt  had,  upon  full  consideration,  deter- 
mined in  1690.  I  DOW  allude  to  the  case 
of  United  States  v.  Joint  TraOe  Asso.  171 
D.  S.  SQ6,  43  L.  ed.  2S0,  19  Sup.  Ct.  Rep. 
U,  decided  in  1898.  What  was  that  caset 
It  waa  a  anit  by  the  United  States 
■gainst  more  than  thirty  railroad  compa- 
nies, to  have  the  court  declare  Illegal,  under 
tbe  anti-trust  act,  a  certain  agreement  be- 
tween theae  companiea.  The  relief  asked 
waa    denied    in    the    subordinate    Federal 


eonrta  and  tha  goranniMit  bnm|^  Uw  mm 

It  Is  import«nt  to  stala  tba  points  nrgad 
in  that  ease  by  tbs  defendant  emnpanias 
charged  with  violating  the  anti-tnist  set, 
and  to  show  that  tha  eonrt  promptly  met 
them.  To  that  and  I  make  a  copions  ex- 
tract from  tha  opinion  In  the  Joint  Traffie 
Case.  Among  other  things,  tha  eourt  aaidt 
"Upon  comparing  that  agreement  [the  one 
in  the  Joint  Traffic  Caae,  then  under  ecn- 
sideratlon  (171  U.  a  60S)]  with  Uw  one 
set  forth  In  the  ease  of  United  States  v. 
Irans-Misaonri  Freight  Asso.  ISO  U.  8. 
200,  41  L.  ed.  1007,  17  Sup.  Ct.  Hep.  S40, 
the  great  similarity  between  them  suggests 
that  a  similar  result  should  be  reached  in  g 
the  two  cases."  (P.  0S8.)  *  Learaad  conn-  • 
sal  in  the  Joint  Traffic  Case  urged  ■  reoon- 
sideration  of  the  question  decided  in  the 
Trana-Misaouri  Case,  eontending  that  "the 
decision  in  that  case  [the  Trana-Mlasonrl 
Freight  Case]  la  quite  plainly  erroneona, 
and  the  eousequenees  of  such  error  are  far- 
reaching  and  disastrous,  and  clearly  at  war 
with  justice  and  sound  poUey,  and  the  ec»> 
struetion  placed  upon  the  anti-tmst  statute 
haa  been  received  by  the  puhlie  with  sur- 
prise and  alarm."  They  suggested  that  the 
point  made  in  the  Joint  Trafflo  Case  aa  to 
the  meaning  and  scope  of  tbe  act  might 
have  been,  but  was  not,  made  In  the  pre- 
vious ease.  The  court  aaid  (171  U.  S.  569) 
that  "tha  report  of  tbe  Trans-Missouri  Case 
clearly  shows  not  only  that  the  point  now 
taken  was  there  urged  upon  the  attention 
of  the  court,  but  It  waa  then  itUentioH«liy 
and  neeettarily  decided." 

The  question  whether  the  court  should 
again  consider  the  point  decided  In  tha 
Trans-Missouri  Case  was  disposed  of  in  tha 
moat  deciaive  language,  as  follows:  "Final- 
ly, wa  era  asked  to  reconsider  the  queation 
decided  in  the  Trans-Missouri  Case,  and  to 
retrace  the  steps  taken  therein,  because  of 
the  plain  error  contained  in  that  decision 
and  the  widespread  alarm  with  which  It  waa 
received,  and  the  serious  consequences  which 
have  resulted,  or  may  Boon  result,  from 
the  law  as  interpreted  in  that  case. 
It  Is  proper  to  remark  that  an  applica- 
tion for  a  reconsideration  of  a  question 
but  lately  decided  by  thia  court  ia  Dsnally 
based  upon  a  statement  that  some  of  the 
arguments  employed  on  the  original  hear- 
ing of  the  question  hare  been  overlooked  or 
misunderstood,  or  that  some  controlling 
authority  has  been  either  misapplied  by  tb« 
court  or  passed  over  without  discussion  or 
notice.  While  this  is  not  strictly-  an  appli- 
cation tor  a  rehearing  in  the  sanie  esse,  yet 
in  substance  it  is  the  same  thing.  The 
court  Is  asked  to  reconsider  a  qocstion  but 
Just  decided   after  a  careful   Investigation 
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•f  tlw  nattar  Inririni  Hmt*  bava  lia» 
M  tofuw  beta  in  affcot  two  Brgnmenta  <rf 
?  pnuMlj  tlia  MiMtqnMtloiu  now  b«fon  tha 
MVrt,  and  tha  uuna  ATgninanU  wara  «d- 
4i«Mad  to  naan  both  thoaa  ooouioua.  Tha 
laport  of  tba  Tr*na-Miiionii  Caaa  ahowi  a 
ilMMllim  opinion  dalivarad  In  that  easa, 
and  that  tha  opinion  waa  eoneurred  in  bj 
tluaa  othv  mambera  of  tha  eonrt  That 
opinion,  it  wlU  be  aeen,  give*  with  great 
forea  and  abill^  tba  argnmuita  against  tha 
deoiaion  whieh  waa  finally  amTad  at  hj  tba 
eonrt  It  waa  after  a  full  ditcuaaiou  of  the 
queationa  InToIved,  and  with  the  knowledga 
of  the  Tiewa  entartained  b;  the  minority, 
aa  expresaed  in  the  diaBenting  opinion,  that 
the  majority  of  the  ooart  came  to  the  eon- 
eliuion  it  did.  Soon  after  the  deoiiion  a 
patiUon  for  a  rehearing  of  the  caaa  waa 
made,  anpported  by  a  printed  argument  in 
ita  favor,  and  preeaed  with  an  eamestneaa 
and  vigor  and  at  a  length  wbieh  were  cer- 
tainly eommenmrata  with  the  importance 
of  the  eaae^  Thia  court,  with  oara  and  do- 
Uberatitm  and  alao  with  a  full  appreciation 
of  their  importance,  again  eonaidered  the 
queationa  iuvolved  In  ita  former  deciiion, 
A  majority  of  the  eonrt  once  more  arrived 
at  the  eonolnaion  it  had  flnt  announced, 
and  accordingly  it  denied  tha  application. 
And  now  /or  tha  titird  finta  the  tame  argu- 
■nenta  are  employed,  and  the  court  ia  again 
aaked  to  recant  ita  former  opinion,  and  to 
decide  the  aame  queation  in  direct  opposi- 
tion to  the  ooncluaioa  arrived  at  in  tha 
Trana-Miaaonri  Caae.  The  learned  counsel, 
while  making  tha  application,  franlcly  eon- 
feaa  that  the  argument  in  oppoaition  to  tha 
dariaion  in  the  case  above  named  baa  been 
ao  fully,  ao  clearly,  and  ao  forcibly  presented 
in  the  diaaenting  opinion  of  Mr.  Justice 
White  [in  the  Freight  Case]  that  it  ia 
hardly  possible  to  add  to  it,  nor  is  it  nec- 
eatary  to  repeat  it.  The  fact  that  there 
waa  so  close  a  division  of  opinion  in  thia 
eourt  when  the  matter  waa  Brst  under  ad- 
visement, together  with  the  different  views 
talcen  by  some  of  the  judges  of  the  lower 
courts,  led  us  to  the  moet  careful  and 
aerutiniiing  examination  of  the  argnmenta 
advanced  by  both  sides,  and  it  was  after 
2  anch  an  ax&minatton  that  the  majority  of 
■  the  eourt  came  to  the  conclusion  it  did. 
It  is  not  now  alleged  that  the  court  on  the 
former  oecaaion  overlooked  any  argument 
for  the  respondents  or  misapplied  any  con- 
trolling authority.  It  fi  simply  insisted  that 
the  court,  notwithstanding  the  arguments 
for  an  opposite  view,  arrived  at  an  erro- 
neous result,  which,  for  reasons  already 
stated,  ought  to  be  reconsidered  and  re- 
versed. A»  tD«  Aaoa  ti0(oe  already  deltter- 
•Isly  and  eomettly  eontidertd  the  tama  ar- 
\  vihitsh  art  now  for  a  tMrd  ttma 
SI  S.  C— 34. 


ly  ba  expeetad  that  onr  opinion  abonld  tarn 
ebnnga  from  that  already  axpreoaad.' 

These  utteranoea,  taken  in  aonneetlts 
with  what  was  previously  said  in  tha  Trana- 
Hisaonri  Freight  Case,  show  ao  clearly  and 
alBrmatively  aa  to  admit  of  no  donbt  that 
this  eourt,  many  years  ago,  npon  tha  Inll- 
est  eonsf  deration.  Interpreted  the  antt- 
truat  aet  aa  prohibiting  and  making  illegal 
not  only  aoery  contract  or  combination,  la 
whatevar  form,  which  waa  in  reatraint  of 
interstate  commerce,  without  regard  to  ita 
reaaonablenesa  or  unresaonableneaa,  but  aU 
monopoliea  or  attempt  to  monopoliae  "any 
part"  of  Bueh  trade  or  oommaroe.  Let  ma 
refer  to  a  few  other  caaea  In  whieh  tba  scope 
of  tha  decision  in  the  Frei^t  Aisociatioa 
Caaa  was  referred  to:  In  E.  Bement  &  Sona 
V.  National  Harrow  Co.  IBS  U.  8.  TO,  02, 
48  L.  ed.  10GB,  lOSD,  22  Sup.  Ct  Bap.  747, 
the  court  said:  "It  is  true  that  it  baa  been 
held  by  thia  court  that  the  act  (antt-tniat 
act)  included  any  restraint  of  eommeres^ 
whether  reasonable  or  tmreafonable," — citing 
United  States  v.  Trans-Mi  saonrl  Freight 
Asso.  160  U.  B.  290,  41  L.  ed.  1007,  17  Sup. 
CL  Bep.  S40;  United  States  v.  Joint  Traffle 
Asso.  171  U.  S.  SOS,  43  L.  ed.  25B,  19  Sup. 
Ct.  Rep.  26;  Addyston  Pipe  &  Steel  Co.  r. 
United  States,  17S  U.  6.  211,  44  L.  ad.  136. 
20  Sup.  OL  Rep.  OS.  In  W.  Y.  Montague 
&  Co.  T.  Lowry,  163  U.  5.  3S,  46,  48  L.  ad. 
BOS,  611,  24  Sup.  Ct  Rep.  307,  whieh  in- 
volved the  validity,  under  the  anti-trust  ae^ 
of  a  certain  association  formed  for  the  Sato 
of  tilea,  mantels,  and  grates,  the  eourt,  r» 
ferring  to  the  contention  that  the  eato 
of  tilea  in  San  Franotaeo  waa  ao  nnall  "as 
to  be  a  negligible  quantity,"  held  that  tha 
association  was  nevertheless  a  combination  J 
in  restraint  of  interstate  trade  ot^conunaroa^  * 
in  violation  of  the  anti-truat  act  In  Loewa 
V.  Lawlor,  EOS  U.  8.  274,  207,  S2  L.  ed. 
48S,  498,  28  Sup.  Ct  Rep.  301,  13  A.  A  E. 
Ann.  Caa.  816,  all  tba  membera  of  this  eonrt 
concurred  in  Baying  that  the  Trana-Mia- 
Bouri,  Joint  Traifle,  and  Northern  Securi* 
ties  [103  U.  S.  197,  48  L.  ed.  STB,  84  Sup. 
Ct  Rep.  436]  Cases  "hold  in  effect  that  the 
an ti -trust  taw  has  a  broader  application 
than  the  prohibition  of  restraints  of  trade 
unlawful  at  common  law."  In  Shawnea 
Compress  Co.  v.  Anderson  (1008)  209  U-  8. 
423,  432,  52  L.  ed.  865,  874,  28  Snp.  CL 
Rep.  572,  all  the  members  of  the  court  again 
concurred  In  declaring  that  "it  has  been 
decided  that  not  only  unreasonable  but  all 
direct  restraints  of  trade  are  prohibited, 
the  law  being  thereby  distinguished  from 
tha  common  law."  In  United  States  ▼• 
Addyston  Pipe  ft  Steel  Co.  46  L.R.A.  121, 
29  C.  C.  A.  141,  64  U.  8.  App.  728,  W  Fa& 
278,  Judge  Taft,  speaking  for  tha  abialt 
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eooTt  of  ftppMJj  of  tb»  aixtli  dronlt,  atlA 
that  •oooTding  to  tbe  deciaion  of  tUa  eonrt 
tn  the  Fnight  AsBoeiation  C«m,  "eontnwti 
in  rMtraint  of  Inter Btato  trftntportation 
wera  witbin  tlia  itatute,  wbetber  the  re- 
■trkint*  eould  be  regarded  ma  reasonable  at 
eonunon  taw  or  not."  In  Gheaapeake  k  O. 
Fuel  Co.  V.  United  State*  (1902)  S3  C.  a 
A.  SSa,  116  Fed.  BIO,  CIS,  tba  Direait  court 
of  appeal*  for  the  Biitb  circuit,  after  re- 
ferring to  the  right  of  CongreM  to  r^iulate 
intaratata  commerce,  thua  Interpreted  the 
prior  deciaiona  of  thie  court  in  the  Trane- 
Hluouri,  the  Joint  Traffle,  and  the  Addy- 
•tOB  Pipe  *  Steel  Co.  Caaea:  "In  the  ez- 
ereiaa  of  thla  right,  CoDgrcaa  baa  aeen  fit  to 
prohibit  oU  eontraeta  in  restraint  of  trade. 
It  baa  not  left  to  the  eourti  the  conaldera- 
tion  of  tbe  question  whether  aucb  restraint 
la  reaaonable  or  unreasonable,  or  nbether 
the  contract  would  have  been  Illegal  at  tbe 
•ommoD  law  or  not.  The  act  leaves  tor 
eonaideration  hj  judicial  authority  no  quea- 
tion  of  this  character,  but  all  eontraeta 
and  eomhinationi  are  declared  illegal  it  In 
restraint  of  trade  or  commerce  among  the 
atatea."  As  far  back  aa  Rohhins  *.  Taxing 
District,  120  U.  S.  489,  497,  30  L.  ed.  694, 
6B7,  1  Inter*.  Com.  Hep.  48,  7  Sup.  Ct  Rep. 
692,  it  was  held  that  oert^  local  regula- 
tiona  subjecting  drummer*  engaged  in  both 
lnter*tate  and  domestic  trade  could  not  be 
fi  sustained  by  reaaon  of  the  fact  that  no  die- 
*  erimination  wa*  made  among  citizen*  of  the 
different  itates.  Tbe  eoort  observed  that 
thte  did  not  meet  tbe  difficulty,  for  tbe  rea- 
son that  "interstate  eommercs  cannot  be 
taxed  at  oil."  Under  thi*  view  Congress 
DO  doubt  acted  when  by  the  anti-trust  act  it 
forbade  any  restraint  whatever  upon  inter- 
stato  commerce.  It  manifestly  prooeeded 
upon  the  theory  that  interstate  eommerce 
eould  not  be  restrained  a(  aU  by  combina- 
tions, trusts,  or  monopolies,  but  must  be 
allowed  to  flow  In  its  accustomed  channels, 
wholly  unvezed  and  unobstructed  by  any- 
thing that  would  reitri^n  its  ordinary 
movement.  See  also  Minnesota  t.  Barber, 
130  V.  8.  SIS,  32S,  34  L.  ed.  4SS,  480,  8 
Inters.  Com.  Rep.  IBS,  10  Sup.  CL  Rep. 
8S2;  Brimmer  v.  Rehman,  13S  U.  B.  78,  82, 
63,  34  L.  ed.  862,  604,  8  Inters.  Conu  Rep. 
466,  11  Sup.  Ct  Rep.  ElS. 

In  the  opinion  delivered  on  behalf  of  the 
minority  in  the  Northern  Securities  Case, 
193  U.  8.  our  present  chief  Justice  referred 
to  the  contention*  made  by  the  defuidanta 
In  the  Freight  Aaaociation  Case,  namely, 
one  of  which  was  that  the  agreement  there 
Involved  did  not  unreasonably  restrain  in- 
terstate eommerce,  and  s^d:  "Both  these 
eontention*  were  decided  agalnet  the  aaso- 
alation,  the  eonrt  holding  that  the  anti- 
trust   act   did    smbrace    interstate   carriaffS 


by  rallnoAd  eorporstlatui,  aad  a*  that  Ml 
prohibited  amy  oontraot  In  restraint  of  i^ 
tsntato  oonuneree,  it  keiwe  •mbroosd  aB 
oontraett  of  that  oftoraoler,  fohetAer  they 
toere  reasonabls  or  uareMOfiable."  One  lA 
tbe  justices  who  dissented  in  the  Northern 
Securitisa  Case  in  a  aeparate  opinion,  con- 
curred in  by  the  minority,  thus  referred  to 
the  Freight  and  Joint  Tratte  Cases:  "For 
it  cannot  be  too  carefully  remembered  that 
that  elause  applies  to  'every  oontraet  of  the 
forbidden  kind, — a  consideration  which  was 
tbe  turning  point  of  tbe  Trana-Hiaaonri 
Freight  Association  Caae.  .  .  .  SiaehA 
nothing  to  do  with  the  matter.  A  monop- 
oly of  'any  part*  of  commeroa  among  the 
states  is  unlawfuL"  In  this  eonneotion  It 
may  be  well  to  refer  to  the  adverse  report 
made  in  1909,  by  Senator  Nelson,  on  behalf 
of  the  Senate  Judiciary  Committee,  In  refer-  g 
ence  to  a  certain  bilhofferad  in  the  Senatsi  * 
and  which  proposed  to  amend  the  anU* 
trust  aet  in  varioua  partienlarst  That  re- 
port contains  a  full,  careful,  and  abls 
analysis  of  judicial  decisions  relating  ta 
combinations  and  monopoUea  in  restraint 
of  trads  and  commerce.  Among  other 
things  said  in  It  which  bear  on  the  qnea- 
tion*  involved  tn  the  present  ease  are  thsaat 
"The  anti-tru*t  act  makes  It  a  criminal  a<- 
lense  to  violate  the  law,  and  provides  ■ 
punishment  both  by  fine  and  Imprisonment. 
To  inject  into  the  act  the  question  of  wheth- 

an  agreement  or  eombination  is  rsosoi*- 
oble  or  unreatonabls  would  render  the  aet 
aa  a  criminal  or  penal  statute  indefinite 
and  uncertain,  and  hence,  to  that  extent, 
utterly  nugatory  and  void,  and  would  prac- 
tically amount  to  a  repeal  of  that  part  of 
the  act.  .  .  .  And  while  the  same  teob- 
nical  objection  doea  not  apply  to  dvil  pnw- 
ecutions,  the  fayscttOH  of  the  ruia  of  rea- 
•oHiblmess  or  iHireosonableHM*  would  lead 

the  greattwt  ntrtableiMH  a«d  unoertajntii 
in  the  tnforoement  of  the  law.  The  defenee 
of  reasonable  restrotnt  would  he  made  1m 
every  com,  and  lAsre  would  b*  aa  mamy 
afferent  rules  of  reasonableness  a*  eases, 
eourta,  and  furiet.  What  one  court  or  }aiy 
might  deem  unraaaonable  another  eonrt  or 
jury  might  deem  reasonable.  A  court  or 
jury  in  Ohio  might  And  a  given  agreement 
or  combination  reasonable,  while  a  court 
and  jury  in  Wisconsin  might  And  tiie  same 
agreement  and  eombi nation  nnreasonabla. 
In  the  case  ol  the  People  v.  Sheldon,  139  N. 
Y.  264,  23  L.ILA.  221,  36  Am.  St.  Rep.  OM, 
84  N.  E.  78S,  Chief  Justice  Andrews  n- 
morks:  If  agreemente  and  eombinations  to 
prevent  competition  tn  price*  are  or  may 
be  hurtful  to  trade,  the  only  sure  ramedy  (* 
to  prohiHt  all  agreement*  of  that  oharaeter. 
If  the  ralldity  of  such  an  agreement  was 
made  to  depend  upon  aetual  proof  of  pnblis 
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pnJndiM  or  IbJiitt.  H  wovU  b«  veiy  diffl- 
valt  In  maj  eftae  to  tatabliah  tha  invalidity, 
•Jthongh  the  morftl  avidenM  might  b«  ymj 
ooiiTitieiiig.'  ...  To  amend  the  snti- 
tnut  act,  as  auggeated  by  thia  bill,  would 
b«  to  antirelj  amaseulattt  it,  and  for  all 
■  praetiesl  purpoaaa  reodar  It  nugatory  as  a 
r  nmedial  itatute.  Criminal  proseentiona 
voald  not  lie,  and  oiTil  remediea  would 
labor  nnder  the  greataat  doubt  and  uncer- 
tainty. The  aet  aa  it  exleta  U  clear,  eompre- 
beDBlTe,  certain,  and  highly  remedial.  It 
pra«ttcally  eovan  the  fleld  of  Federal  ju- 
rladloUon,  and  ia  in  every  respect  a  model 
law.  To  deatn^  or  nndennine  it  at  the 
pnaent  jnneture,  when  combination  a 
on  tba  Inereaae,  and  appear  to  be  ai 
Hvlona  aa  ever  of  the  rights  of  the  pnblic, 
would  ba  a  oalamity."  The  result  was  tha 
indeflnite  poatponement  by  the  Senate  of 
any  further  consideration  of  the  proposed 
amendments  of  the  anti-trust  act. 

After  what  has  been  adjudged,  upon  full 
•onaideration,  ai  to  the  meaning  and  scope 
of  tita  antl-truat  act,  and  in  view  of  the 
uaagea  of  this  court  when  attorneys 
litigants  have  attempted  to  raopeo  questions 
that  hava  been  deliberately  decided,  I  con- 
feaa  to  no  little  snrpriae  as  to  what  has 
oeenrred  in  tha  prewnt  ease.  The  oonrt 
tays  that  the  previous  cases,  above  cited, 
"cannot  by  any  possible  conception  be  treat- 
Ad  as  authoritative  witbont  the  certitude 
that  reaaon  vras  resorted  to  for  the  purpose 
of  deciding  them."  And  its  opinion  is  full 
of  Intimations  that  this  oonrt  proceeded  in 
thoae  casea,  so  far  as  tha  present  question 
la  ooncemed,  without  being  guided  by  the 
"rale  of  reason"  or  "the  light  of  reason." 
It  la  more  than  once  intimated,  if  not  sug- 
gested, that  if  the  anti-trust  act  is  to  be 
construed  aa  prohibiting  everg  contract  or 
eombination,  of  whatever  nature,  wbleh  is 
In  fact  In  restraint  of  eommerce,  regard- 
less of  the  reasonableness  or  unreasonable- 
ness of  such  restraint,  that  fact  would  sbow 
that  tha  court  had  not  proceeded,  In  its 
decision,  according  to  "the  light  of  reaaon," 
but  had  disregarded  the  "rule  of  reason." 
If  the  court,  in  those  caaaa,  was  wrong  In 
Ita  oonstniction  of  the  act,  it  la  certain  that 
it  fnUy  apprehended  the  views  advanced  by 
learned  counsel  in  previous  casea  and  pro- 
nounced them  to  be  untenabla.     The  pub- 

•  Uahed  reports  place  this  beyond  all  qnes- 

•  tlon.  The  opinion  of  the  eonrt*was  deliv- 
«red  by  a  Justice  of  wide  experience  as  a 
Judicial  officer,  and  the  court  had  before  it 
the  Attorney  General  of  the  United  States 
and  lawyers  who  were  recognized,  on  all 
sldea,  aa  great  leadu-a  In  their  profession. 
The  same  eminent  jnriat  who  delivered  the 
opinion  in  the  Trans-Missouri  Case  de- 
livered   t^«   opinion    in    the   Joint   Traffic 


Caa«^  while  tha  AaajcIstloB  In  the  Uttn- 
«ase  was  representod  by  lawyers  whose 
ability  was  universally  reoognized.  Is  It 
to  be  supposed  that  any  point  escaped 
notice  in  those  oases  when  we  think  of  tha 
sagacity  ol  the  justice  who  expressed  tha 
views  of  the  court,  or  of  the  ability  of  tha 
profound,  astute  lawyera  who  sought  such 
an  interpretation  of  the  aot  as  would  com- 
pel the  court  to  insert  words  in  tlie  statuta 
which  Congreas  had  not  put  there,  and  the 
insertion  of  which  words  would  amount  to 
"judicial  legislation  r"  Now  this  court  ll 
asked  to  do  that  which  it  has  distinctly 
declared  it  could  not  and  would  not  do, 
and  has  now  done  what  it  then  said  It 
could  not  constitutionally  do.  It  has,  by 
mere  interpretation,  modified  the  act  of 
Congress,  and  deprived  it  of  practical  valna 
as  a  defensive  measure  against  the  evila 
to  be  remedied.  On  rending  the  opinion 
just  delivered,  the  first  inquiry  will  be, 
that  as  the  court  Is  unanimous  in  holding 
that  the  particular  things  done  by  the  Stand* 
ard  Oil  Company  and  its  subsidiary  com- 
panies, in  this  ease,  were  illegal  under  tha 
anti-trust  act,  whether  those  things  were  in 
reasonable  or  nnreaaonahle  restraint  of  in- 
teretate  commerce,  why  was  it  necessary  to 
make  an  elaborate  argument,  as  Is  dona 
In  the  opinion,  to  show  that  according  to 
the  "rule  of  reason"  the  aet  as  passed  by 
Congress  should  be  Interpreted  as  if  it 
contained  the  word  "unreasonable"  or  tha 
word  "undue!"  The  only  answer  which. 
In  frankness,  can  be  given  to  this  question, 
is,  that  the  court  Intends  to  decide  that  its 
deliberate  judgment,  fifteen  years  ago,  to 
the  effect  that  the  aet  permitted  no  restraint 
whatever  of  interstate  commerce,  whether  ^ 
reasonable  or  unreasonable,  was  not  in  ae-  ^ 
cordoncB  with'the  "rule  of  reason."  In  ef-  • 
feet  the  court  says  that  It  will  now,  for  the 
first  time,  bring  the  discussion  under  the 
"light  of  reason,"  and  apply  the  "rule  of 
reason"  to  the  questions  to  be  decided.  [ 
have  the  authority  of  this  court  for  saying 
that  such  a  course  of  proceeding  on  its 
part  would  be  "Judicial  legislation." 

Still  more,  what  la  now  done  involves  a 
serious  departure  from  the  settled  usages 
of  this  court.  Counsel  have  not  ordinarily 
been  allowed  to  discuss  questions  already 
settled  by  previous  decisions.  More  than 
once  at  the  present  term,  that  rule  has  been 
applied.  In  St  Ixiuis,  I.  M.  &  B.  R.  Co.  t. 
Taylor,  210  U.  8.  281,  S2  L.  ed.  10S1,  es 
Sup.  GL  Rep.  SIS,  the  court  bad  occasion 
to  determine  the  meaning  and  scope  ot  tha 
original  safety  appliance  act  of  Congress, 
passed  for  the  protection  of  Tallroad  em- 
ployees snd  passengers  on  interstate  traina. 
27  Stat  at  U  S31,  obap.  196,  U.  6.  Camp. 
Stat.  1901,  p.  3174.     A  particular  o 
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tloa  of  that  act  wm«  InriaM  npou  by  tha 
Intentate  carrier  which  wa«  lued  under 
the  ufety  applfuiee  ut;  uid  tha  oontention 
wu  that  a  different  eonatruetion  than  the 
one  tnsiited  up«n  by  the  curier  would  be  a 
harsh  one.  Aiter  quoting  the  words  of  the 
act,  Mr.  Justice  Moody  aaid  for  the  court: 
There  ia  no  escape  from  the  meaning  of 
theaa  words.  Explanation  eannot  claHIj 
them,  and  ought  not  to  be  employed  to  con- 
fuse them  oT  lessen  their  slgnifleauee.  The 
obTtouB  parpoae  of  the  legislature  wa 
tupplant  the  gaalified  duly  of  the  common 
law  with  an  abaolute  duty  deemed  bg 
more  juit.  If  the  railroad  does,  in  point 
of  fact,  use  cars  which  do  not  comply  with 
the  standard,  it  violates  the  plain  prohibi- 
tions of  the  law,  and  there  arises  from  that 
TiolatioD  the  liability  to  make  eompensatii 
to  one  who  la  Injured  by  it.  It  ia  urged 
that  this  ia  a  harsh  eonatmction.  To  this 
we  reply  that,  if  it  be  the  true  construction, 
its  harsbnesa  is  no  concern  of  the  courts. 
Tftay  have  no  reapontibiUty  for  ths  fttati 
or  wisdom  o/  legMaiUm,  and  no  duly  ea- 
^  oejit  to  enforce  the  laio  a«  tt  it  lorlften, 
e  ttnleaa  it  is  clearly  beyond  the  ccnMlitutional 
•  fovxr  of  the  latom^ing'hody.  ...  It 
Is  quite  ooneeiTsble  that  Congress,  contem- 
plating the  inevitable  hardship  of  such  In- 
juries, and  hoping  to  diminish  the  economic 
loas  to  the  community  resulting  from  them, 
should  deem  It  wise  to  impose  their  burdens 
upon  those  who  could  measurably  control 
their  causes,  instead  of  upon  those  who  are. 
In  the  main,  helpeaa  In  that  regard. 
Such  a  policy  would  be  Intelligible,  and,  to 
■ay  the  leaat,  not  so  unreasonable  as  to 
require  us  to  doubt  that  It  was  intended, 
and  to  seek  some  unnatural  interpretation 
of  common  words.  We  see  no  error  in 
this  part  of  the  case."  And  at  the  present 
term  of  this  court  we  were  asked,  in  a 
ease  arising  under  the  safety  appliance  act, 
to  reconsider  the  question  decided  in  the 
Taylor  Case.  We  declined  to  do  so,  say- 
ing in  an  opinion  just  now  handed  down; 
"In  view  of  these  facts,  wa  are  unwilling 
to  regard  the  question  as  to  the  meaning 
and  eeope  of  the  safety  appliance  act,  so 
far  as  it  relates  to  automatio  conplers  on 
trains  moving  interstate  traffic,  as  open  to 
further  discussion  here.  //  the  court  ioat 
wrong  in  (he  Taylor  Oats,  the  uoy  it  open 
^or  tyieh  an  atnendment  of  tho  ttatute  aa 
Oongrem  may,  in  il$  discretion,  deem  prop- 
•r.  This  court  ought  not  now  disturb  what 
has  been  so  widely  accepted  and  aeted  upon 
by  the  ecmrts  as  having  been  decided  In  that 
aaae.  A  eontrary  eoune  would  cause  In- 
Snite  uncertainty.  If  not  misehief.  In  the 
administration  of  the  law  In  the  Federal 
eourts.  To  avirid  misapprehension,  It  is 
appropriate  to  say  that  we  are  not  to  be 


understood  as  qneatloning  the  aonndDesi  of 
the  interpretation  herelcfora  placed  by  this 
court  upon  the  safety  appUanea  act.  We 
only  mean  to  say  that  until  Congreaa,  by 
an  amendment  ol  the  statute,  changes  the 
mle  announced  In  the  Taylor  Casr,  this 
court  will  adhere  to  and  apply  that  rule." 
Chicago,  B.  ft  Q.  B,  Co.  V.  United  SUtea, 
220  D.  S.  1)59.  51^  L.  ed.  — .  31  Sup.  Ct.  Hep. 
612.  When  counsel  in  the  present  case  In. 
sisted  upon  a  reversal  of  the  former  rulings 
of  this  court,  and  asked  such  an  interpm- 
tation  of  the  anti-trust  act,  as  would  allow  _ 
reasonable  restraints  of  Interstate  com-  9 
merce,  thit*eourt,  in  deference  to  eetabliBfa  > 
practice,  should,  I  submit,  have  said  to 
them:  "That  question,  according  to  onr 
practice,  Is  not  open  for  further  diaensaton 
here.  This  oourt  long  ago  deliberately 
held  (1)  that  the  act,  interpreting  Its 
words  in  their  ordinary  aceeptation,  pro* 
hibita  aU  restraints  of  interstate  otKnmerca 
by  combinations  in  whaterer  form,  and 
whether  reasonable  or  unreasonable;  (E) 
the  question  relates  to  matters  of  publie 
policy  in  reference  to  commerce  among  the 
states  and  with  foreign  nations,  and  Con- 
gress alone  con  deal  with  the  subject;  (3) 
this  court  would  encroach  upon  the  authori- 
ty of  Congress  if,  under  the  gnise  of  eon- 
struction,  it  should  assume  to  determine  a 
matter  of  publie  policy;  (4)  the  parties 
must  go  to  Congress  and  obtain  an  amend- 
ment of  the  onti-truot  act  If  they  think 
this  court  was  wrong  in  its  former  de- 
cisions; and  (0)  this  court  cannot  and  will 
not  judicially  leyitlots,  since  its  (unction 
is  to  declare  the  law,  while  It  belongs  to  the 
legislative  department  to  maica  tbe  law." 
Such  a  course,  I  am  sure,  would  not  ha** 
offended  the  "rule  of  reaaon." 

But  my  brethren,  in  their  wisdom,  liaTS 
deemed  it  best  to  pursue  a  different  eonrse. 
They  have  now  said  tn  those  who  oondemn 
our  former  de^dsIonB  and  who  objeet  to  all 
legislative  prohibitions  of  contracts,  eom- 
binstions,  and  trusts  in  restraint  of  Inter- 
state commerce,  "Tod  may  note  restrain 
such  oommerce,  provided  you  are  reasonable 
about  It;  only  take  core  that  the  restraint 
is  not  undue."  The  disposition  of  tbe  cass 
under  eonside  ration,  aooording  to  the  views 
of  the  defendants,  will.  It  is  claimed,  quiet 
and  give  rest  to  "the  business  of  the  coun- 
try." On  the  contrary,  I  have  a  strong  oon- 
viction  that  it  will  throw  tbe  business  of 
tbe  country  into  eonfnslon  and  Invite 
widely-extended  and  haraaaing  litigation, 
the  injurious  effects  of  which  will  l>e  felt 
tor  many  years  to  come.  When  Congress 
prohibited  eoary  contract,  combination,  or 
monopoly,  in  restraint  of  commerce,  it 
prescribed  a  simple,  deflnite  mle  that  a!l 
could  understand,  and  which  could  be  tasllr 
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•  applied  bj  everjone  wishing  to  obej  the 
bw,  uid  not  to  conduct  th«ir  bnalneM  tn 
violktioa  of  law.  Bat  now,  it  U  to  be 
flared,  we  are  to  have.  In  obmb  without 
namber,  the  eonitantlj  recurring  Inquiry — 
difflettlt  to  lolTe  \>j  proof— whether  the 
particular  contract,  eomblnatioD,  or  tnut 
involved  In  each  case  T«  or  is  not  an  "nn- 
reaBonnble"  or  "utidue"  reetraint  of  trade. 
CoDgreu,  tn  effect,  lald  that  there  ahoutd 
be  no  restraint  of  trade,  in  any  form,  and 
thia  court  solemnly  adjudged  manf  yeare 
■go  that  CongreBS  meant  what  it  thus  laid 
tn  clear  and  explicit  words,  and  that  it 
ooutd  not  add  to  the  worda  of  the  act.  But 
thoae  who  oondemn  the  action  of  Congress 
are  now,  in  effect,  Informed  that  the  courts 
win  allow  sooh  reetraint  of  interstate  com- 
nwrce  as  are  ihown  not  to  be  onreaaonsble 
or  nndit«. 

It  remains  for  me  to  refer,  more  fully 
than  I  have  heretofore  done,  to  another, 
and,  in  my  judgment, — if  we  look  to  the 
future, — the  most  important,  aspect  of  this 
case.  That  aspect  coneems  the  usurpation 
by  tbe  judicial  branch  of  the  government 
ef  the  functions  of  the  legislative  depart- 
ment. The  Illustrious  men  who  laid  the 
foundations  of  our  institutions  deemed  no 
part  of  the  national  Constitution  of  more 
•onsequence  or  mora  essential  to  the  per- 
manency of  OUT  form  of  government  than 
the  provisions  under  which  were  distributed 
the  powera  of  government  among  three  sep- 
arate, equal,  and  co-ordinate  departments, 
— legislative,  executive,  and  Judicial.  This 
was  at  that  time  a  new  feature  of  govern- 
mental regulation  among  the  nations  of 
tbe  earth,  and  it  is  deemed  by  tbe  people 
of  every  section  of  our  own  country  as  most 
vital  in  the  workings  of  a  representative 
republic  whose  Constitution  was  ordained 
and  established  in  order  to  accomplish  tbe 
objects  stated  in  its  Preamble  by  the  means, 
but  only  by  the  means,  provided,  either  ex- 
pressly or  by  necessary  implication,  by  the 
Instrument  itself.  No  department  of  that 
e  government  can  constitutionally  exeroise  the 

•  powers  committed  strictly  to  another  and 
Mparate  department. 

I  said  at  the  outset  that  the  action  of 
the  eourt  in  thia  case  might  well  alarm 
thoughtful  men  who  revered  the  Constitu- 
tloB.  I  meant  by  this  that  many  thinga  are 
Intimated  and  said  in  the  court's  opinion 
which  will  not  be  regarded  otherwise  than 
as  sanctioning  an  Invasion  by  the  judiciary 
of  the  eoostitutional  domain  of  Congress, — 
an  attempt  by  interpretation  to  soften  or 
modify  what  some  regard  aa  a  harsh  pub- 
He  policy.  This  court,  let  me  repeat, 
•otemnly  adjudged  many  years  ago  that  It 
could  not,  except  by  "jvdioiat  UgigUtlion," 
lead  words  into  the  anti-trust  aet  Dot  put  I 


there  t^  Congresa,  and  whloh,  being  In- 
serted, gives  It  a  meaning  which  the  words 
of  the  act,  aa  passed,  if  properly  Inter- 
preted, would  not  Justify.  The  court  has 
decided  thst  it  eould  not  thus  change  a 
public  policy  formulated  and  declared  fay 
Congress ;  that  Congress  has  paramount 
authority  to  r^^ilate  interstate  commerce, 
and  that  it  alone  can  change  a  policy  once 
innugurated  by  legislation.  The  courts 
have  nothing  to  do  with  the  wisdom  or 
policy  of  an  act  of  Congress.  Their  duty 
is  to  aseeriain  the  will  of  Coogrssi,  and  It 
the  statute  embodying  the  expression  of 
that  will  is  oonstitntlonal,  the  courts 
must  respect  it.  They  have  no  function 
to  declare  a  public  policy,  nor  to  amend 
legislative  enactmente.  "What  is  termed 
the  policy  of  the  government  with  refer- 
enos  to  any  particular  legislation,"  aa 
this  court  has  said,  "ia  generally  a 
very  uncertain  thing,  upon  which  all  sorts 
of  opinions,  each  variant  from  the  other, 
may  be  formed  by  different  persons.  It 
is  a  ground  much  too  unstable  upon 
which  to  rest  the  judgment  of  the  court 
in  the  interpretation  of  statuses."  Had- 
den  V.  The  Collector    (Hadden  v.  Barney) 

0  WalL  lOT,  18  L.  ed.  SIS.    Nevertheless,  If 

1  do  not  misapprehend  its  opinion,  tbe  court 
has    now    read    into    the    aet    of    Congress 
words  which  are  not  to  b:  found  there,  and 
has   thereby   done  that   which   It   adjudged  ^ 
in  ISM  and  1898  could  not  be  done  without  2 
violating*the  Constitution;   namely,  by  in-  • 
tsrpretatlon  of  a  statute  ehanged  a  public 
policy   declared   by   the   l^ialativa   depart- 
menl 

After  many  years  of  public  service  at 
the  national  capital,  and  after  a  somewhat 
close  observation  of  the  conduct  of  publla 
affairs,  I  am  impelled  to  say  that  there  Is 
abroad  in  our  land  a  most  harmful  tendency 
to  bring  about  the  amending  of  consti- 
tutions and  legislative  enactments  by  means 
alone  of  judicial  construction.  As  a  publie 
policy  has  been  declared  by  the  legislative 
department  in  respect  of  interstate  com- 
merce, over  which  Congress  has  entire  con- 
trol, under  the  Constitution,  all  ooncemed 
must  patiently  submit  to  what  haa  been 
lawfully  done,  until  the  people  of  the 
United  Statea— the  souroa  of  all  national 
power — shall,  in  their  own  time,  upon  re- 
flection and  through  the  legislative  depart- 
ment of  the  government,  require  a  change 
of  that  policy.  There  are  some  who  say 
that  it  is  a  part  of  one's  liberty  to  conduct 
commerce  among  the  states  without  being 
subject  to  governmental  authority.  But 
that  would  not  be  liberty  regnlated  by  law, 
and  liberty  which  cannot  be  regulated  by 
law  is  not  to  be  desired.  The  supreme  lav 
of  the  land,  which  is  binding  alike  upon  alt. 
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— upon  PraddenU,  Congrtnm,  the  conrta 
uid  the  people, — glvei  to  Congreu,  uid  to 
Congreai  alone,  authority  to  rcgulata  iiiter- 
■tate  oommerce,  and  when  CongrcM  forbids 
any  reatraint  of  sneh  commerce,  in  *ny 
(onn,  all  muit  obe^  iU  muidate.  To  over- 
reach the  BctioD  of  Congreia  merely  by  ju- 
dicial coDBtructioD,  tbat  ii,  by  indirection, 
ti  a  blow  at  the  integrity  of  our  govern- 
mental system,  and  in  the  end  will  prove 
most  dangerous  to  all.  Mr.  Justice  Brad- 
ley wisely  said,  when  on  this  bench,  that 
m^timate  and  unconstitutional  practices 
get  their  first  footing  by  silent  approaches 
and  slight  deviations  from  legal  modes 
of  legal  procedure.    Boyd  v.  United  States, 

no  u.  s.  aic,  ass,  m  l.  ed.  7«,  752,  e 

Bup.  Ct  Rep.  S24.  We  shall  do  wel 
9  head  the  warnings  of  that  great  Jurist 
•  *  1  do  not  stop  to  discuss  the  merits  of 
the  policy  embodied  in  the  anti-trust  act  of 
ISeO;  for,  as  has  been  often  adjudged,  t) 
courts,  under  our  eonstitutional  syster 
have  no  riglitful  concern  with  the  wisdom 
or  policy  of  legislation  enacted  by  that 
branch  of  the  government  which  alone  can 
make  lawa. 

For  the  reasons  stated,  while  concurring 
in  the  general  affirmance  of  the  decree  of 
the  Circuit  Court,  T  dissent  from  that  part 
of  the  judgment  of  this  court  which  directs 
the  modillcntion  of  the  decree  of  the  Circuit 
Court,  as  well  as  from  those  parts  of  tbe 
opinion  which,  in  effect,  assert  authority 
in  this  court  to  insert  words  in  the  anti- 
trust act  which  Congress  did  not  put  there, 
and  which,  being  inserted.  Congress  is  made 
to  declare,  as  part  of  the  public  policy  of 
the  country,  what  it  has  not  chosen  to  de- 
al ara. 


CotlBTB   (I   394*)— USITED    Statm    StTPBEKl 

Court— Ehhor  to  State  Coobt— Rbvww 
or  Noit-Fkduaj:,  Questiorb  —  Locai 
PsAcncB. 

2.  A  decision  of  a  state  eourt  in  an  action 
founded  on  a  statute  of  another  state  creat> 
ing  an  action  for  death,  qualified  by  a  ona- 
year's  limitation,  that  the  failure  to  plead 
the  statute  in  the  complaint  was  cured  by 
its  inclusion  in  the  answers,  filed  more 
than  one  year  after  the  death,  presents  no 
question  as  to  the  full  faith  and  credit 
to  be  given  such  statute,  so  as  to  sustain 
a  writ  of  error  from  the  Federal  Supreme 
Court,  but  involves  nothing  more  than  a 
i]uestion  of  local  pleading  and  practice. 

FEd.  Nn(e.— For  gtbsr  cases,  see  Coarts,  Cent. 
Dig.  n  lOW-lVn-.    Dec.  Die.  |  JM.*! 

OouRTS  (I  394*)— UiTiTST>  States  StrpEBWi 
Court— Ehbob  to  State  Coubt— Pbito* 
LouHKEsa  or   Federal  Question  —  Im- 

PAIBINO   OONTBAOT   OBUOATIONB. 

3.  The  quesUon  whether  a  provision  in  ft 
railway  charter  exemptins  the  company 
from  liability  for  the  deat£  of  any  person 
in  its  service,  even  if  caused  by  its  negli- 
gence, created  a  contract  right  protected 
against  repeal  by  the  contract  cisnse  of  tlia 
Federal  Constitution,  is  sufficiently  substan- 
tial to  sustain  a  writ  of  error  from  tbe  Fed* 
eral  Supreme  Court  to  a  state  court. 

[Ed.  NolB.— For  other  cas«s,  see  Courts,  Cent 
Dig.  n  1MV-10TT:    Dec.  Dl|.  |  KM.*] 

Cohstitutional  Law  (I  117*)— Ikpaibino 
Contract   Oblioations  —  What   Cob- 

TBACTS    PROTBCTID — POLICX    POWEB. 

4.  A  provision  in  a  railway  charter  ei^ 
empting  the  company  from  liability  for  Um 
death  of  an^  person  in  its  service,  even  if 
caused  by  its  negligence,  creates  no  con- 
tract rlRht  protected  by  the  contract  clausa 
of  the  Federal  Constitution,  since  the  sub- 

sesses  a  regulating  but  not  t 

IBd.  Note.— For  other  cases,  see  Coonltutlonal 
Law,   Cent.  Die  I  tS6:    Dee.  Di|.  I  111.*] 


(m  D.  8.  408.) 

TEXAS  ft  NEW  ORLEANS  RAILEOAD 
COMPANY'  and  Louisiana  Western  Rail- 
road Company,  and  Their  Surety,  the 
United  States  Fidelity  &  Guaranty  Com- 
pany, Plffs.  in  Err., 

FANNIE  MILIJJR,  O.  W.  Miller,  William 
D.  Miller,  Dorraoe  H.  Miller,  and  Fannie 
Miller,  Suing  as  Ne:ct   Friend,  etc. 

Courts  ({  a06*)— United  States  SopBran 
Coubt  — Eruob  to  State  Court  — Scope 
or  Review- Non-Federal  Questions. 
1.  Whether  or  not  a  statute  of  a  sister 
state,  alleged  to  create  contract  obligations 
proteieted  against  impairment  by  the  con- 
tract clause  of  the  Federal  Constitution, 
has  Iwen  repealed  by  subsequent  legislal" 
presents  no  Federal  question  for  review 
writ  of  error  from  the  Federal  Supr 
Court  to  a  state  court,  where  there  was 
neither  al1(-i!ntioT)  nor  proof  that  the  o 
of  Isst  resort  in  the  state  where  the  legis- 
Intion  was  cnnclnl  had  considered  the  ques- 
tion or  made  any  ruling  upon  it. 

[Ed.  N-'tc.--Pnr' other  cp"-i,  ■»  Courts,  Cent 
Dlf.  I   lOSO:    Dec.   Dig.   |  »(.*] 

•For  otbar  ruH  u«  ■una  topic  *  |  NUHB 


IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Jadieial  Dis- 
trict of  the  State  of  Texas  to  review  a  jndg- 
meM  which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Harris  County,  in  that  atata, 
in  favor  of  plaintiffs  In  an  action  against 
a  railroad  company  for  tbe  death  of  an  «m> 
ployee.     Affirmed. 

See  same  ease  below  (Tex.  Civ.  App.)  128 
S.  W.  lies. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hazwell  Evarta,  H.  M.  Otkr- 
wood,  and  A.  L.  Jackson  for  plaintiffs 
in  error. 

Mr.  John  W.  Parker  for  defendauta  in 


■  Hr  Justice  Van  DeTanter  delivered  the  1 

opinion  of  the  court: 

In  that  view  of  it  wliich  must  he  Hi^fTrted 
here,  this  case  may  be  stated  as  followa: 
It  was  an  action  to  recover  damages  fM 
Dec  A  Am.  DlgL  ISOT  to  dale.  A  Rap'r  Indeiea 
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H  tha  desth  of  %  loeomotiTe  engineer,  result' 
•  Ug*fTom  the  derailment  of  ui  engine  which 
he  wM  driving  vhlle  in  the  lerviae  of  two 
reilroad  oompuiiea  which  were  joiatly 
operating  %  line  of  rftilroAd  through  the 
■ttttes  of  LouisianK  uid  TezM.  The  deriiil- 
tuent  and  ensuing  death  occurred  in 
LouieiutB,  June  1,  IQOS,  and  proximatel; 
were  cauied  by  the  negligence  of  the  two 
oompaniea.  One  of  the  compentee  wu  in- 
eorporated  by  *  Louieiana  etatute  of  March 
30,  18T8,  whioh  contained  a  provision 
exempting  the  oompany  from  liability  for 
the  death  of  any  peraon  In  it*  eerrice,  even 
if  caused  by  it*  negligence.  Laws  of 
lioulsiana  1876,  No.  21,  |  17,  Pl  2fl7.  An- 
other Louisiana  statute,  enacted  July  10, 
1S84,  and  Btill  in  force,  conferred  upon 
deaignated  relatives  a  right  to  recover  the 
damages  sustained  by  them  through  the 
death  of  a  person,  negligently  eaus«d  by 
another,  but  snbjected  the  right  to  the 
limitation  that  the  action  to  enforee  it 
should  be  begun  within  one  year  from  the 
death.  Laws  of  Louisiana  1B&4,  No.  71, 
p.  94.  Merrick's  Rev.  Civ.  Code,  art.  2316. 
Within  the  time  so  prescribed  the  rela- 
tives BO  designated  commenced  in  the  dis- 
trict court  of  Harris  county,  Teiaa,  an 
action  to  recover  from  the  two  ratlroad 
eompaniee  the  damages  siutained  by  the 
engineer's  death.  The  complaint,  although 
stating  all  the  facta  essential  to  a  recovery 
under  the  statute,  was  defective  as  a  oom> 
plaint  in  the  Texas  court,  became  it  did 
not  conform  to  the  rule  prevailing  In  that 
state  that  statutes  of  other  itatea  oannot 
be  noticed  judicially,  bat  must  be  pleaded. 
More  than  a  year  after  the  death,  the  de- 
fendants answered  the  complaint,  and  in 
their  aneweri  recognized  the  eziHtenoe  of  the 
statute  upon  which  the  plaintiffs'  action 
was  founded,  made  allegations  respecting 
]t,  and  sought  to  enforce  the  one-year  limi- 
tation therein.  At'  the  trial  the  statutes 
of  1878  and  1884  were  both  duly  proved, 
and  npon  all  the  evidence  the  finding  and 
Judgment  were  for  the  plaintiSa.  The  de- 
«  fandants  appealed  to  the  court  of  civil  ap- 
^  peals  of  the  state,  where  the  Judgment  was 
■  affirmed  (128  S.  W.'llOS),  and  then  sued 
out  this  writ  of  error.  In  the  trial  court, 
and  again  in  the  court  of  civil  appeals, 
It  was  held  (I)  that  the  exempting  pro- 
viaion  in  the  statute  of  1S78  was  repealed 
by  the  statute  of  1B84,  and  (2)  that  what 
appeared  in  the  answers  respecting  the  stat- 
nte  of  1684  cured  the  defect  in  the  eom- 
plaint,  and  required  that  it  be  treated  as 
an  adequate  and  timely  aasertion  of  a 
right  under  that  statute.  In  the  assign- 
menta  of  error  here  these  rulings  are 
challenged  upon  the  theory,  which  also  was 
advanced  in  the  state  courts,  that  the  ex- 


empting provision  In  the  statute  of  1878 
was  a  contract,  and  could  not  be  repealed 
oonsistently  with  the  contract  clause  of  the 
Federal  Constitution,  and  that,  if  that  pro- 
vision was  validly  repealed  by  the  statuta 
of  1884,  the  answers  filed  more  than  ■  year 
after  the  death  could  not  be  treated  ai 
curing  the  defeat  in  the  complaint  without 
disregarding  the  one-year  limitation,  and 
thereby  violating  the  full-faith-and-oredit 
clause  of  the  Constitution. 

The  case  is  now  before  tis  on  a  motion 
to  dismiss,  with  which  is  united  a  motlMt 
to  affirm. 

The  doctrine  that  a  corporate  charter  la 
a  eontract  which  the  Constitution  of  tha 
United  Statea  protects  against  impairment 
by  subeequent  state  legislation  is  ever  limit- 
ed in  the  area  of  its  operation  by  tha 
equally  well-settled  principle  tbat  a  legis- 
lature can  neither  bargain  away  the  polioa 
power  nor  in  any  wise  withdraw  from 
its  successors  tha  power  to  take  appro- 
priate measures  to  gnard  the  safety,  bealth, 
and  morals  of  all  who  may  be  within  their 
juriadietlon.  Boston  Beer  Co.  v.  Masaa- 
chusetU,  97  U.  S.  2S,  24  L.  ed.  989;  North- 
wsstem  Fertilising  Co.  v.  Hyde  Park,  97  U. 
B.  asa,  24  L.  ed.  1030;  Stona  t.  Miaaissippi, 
101  U.  S.  614,  2B  L.  ed.  1070;  Douglas  v, 
Kentuclcy,  1S8  U.  S.  488,  42  L.  ed.  SS3, 
18  Bup.  Ct  Sep.  100.  In  the  first  of  tbeta 
eases  it  was  said: 


police  power,  and  however  difficult  it  may  ba 
to  render  a  satisfactory  definition  of  it,  „ 
there  seems  to  be  no  doubt  that  it  does  ex-  h 
tend  to  the*pi-otaction  of  the  lives,  health,  • 
and  property  of  the  citizens,  and  to  the  pre- 
servation of  good  order  and  the  publie 
morals.  The  legislature  cannot,  by  any  con- 
tract, divest  itself  of  ths  power  to  provide 
for  these  objects.  Th^  belong  emphatical- 
ly to  that  class  of  objects  which  demand  tha 
application  of  the  maxim,  Solus  popuU 
auprvma  Um;  and  they  are  to  be  attained 
and  provided  for  by  such  appropriate  means 
as  tha  legislative  discretion  may  devise. 
Tbat  disorstion  can  no  more  be  bargained 
away  than  the  power  itself." 

The  fact  that  the  provision  in  question 
was  embodied  in  the  statute  incorporating 
the  Louisiana  company  does  not  suffice  to 
■how  that  It  became  a  part  of  the  charier 
contract,  for  obviously  nothing  became  a 
part  of  that  contract  that  was  not  within 
the  oontraeting  power  of  the  legislature. 
Such  of  the  provisions  of  the  statute  as 
were  within  that  power  became  both  a  law 
and  a  contract  and  were  within  the  pro- 
tection of  ths  contract  clause  of  the  Con- 
stitution, but  such  of  them  as  were  not 
within  that  power  became  a  law  only,  and 
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w«i«  u  mudi  nibjest  to 
repeal  ■■  if  the;  had  bean  embodied  in  a 
■eparat*  enaebnent.  Am  wma  taid  bj  this 
•ourt  in  Stone  ▼■  UiiaiBuppi,  anpra:  '^t 
la  to  be  kept  In  mind  that  it  U  not  the 
ohartai  whieb  ia  protected,  but  only  anj 
oontraet  tb«  charter  loay  eontain." 

The  mbjeet  to  vhich  the  proviaion  In 
queation  ralatea  ia  the  civil  liability  of 
a  railroad  eompsnj'  tor  the  death  of  ita 
emplojeei,  Teaultiiig  from  its  negligence. 
That  ia  a  matter  of  public  concern,  and  not 
of  mere  private  right.  It  ia  clooelj  eonneet- 
ed  with  the  aafety  of  the  employees,  and 
undobntedly  belongs  to  that  claw  of  anb- 
Jecta  over  which  the  legislature  poaseasea 
a  regulatory  bnt  not  a  contracting  power. 
Manifestly,  therefore,  the  charter  oontraet 
did  not  embrace  tbat  provision,  and  the 
oontraet  clause  of  the  Constitution  did  not 
Q  prevent  it*  repeaL 

N  There  ia  lome  diKuasion  In  the  briefs  as 
■  to  whether  the*  provision  was  repealed  by 
the  atatuto  of  1S94,  which  was  in  apparent 
conflict  with  it,  but  upon  this  record  that 
is  not  a  Federal  queation.  There  was 
neither  allegation  nor  proof  that  the  court 
of  last  resort  in  Louisiana  had  considered 
the  question  or  made  any  ruling  upon  It, 
and  so  it  became  the  duty  of  the  Texaa 
court*,  which  do  not  take  Judicial  notice 
of  deoiiiona  of  courts  of  other  states, 
decide  the  question  according  to  their 
dependent  judgment.  Louisville  ft  N.  R. 
Co.  V.  Uelton,  216  U.  S.  36,  62,  54  L.  ed. 
921,  927,  30  Bnp.  Ct.  Rep.  878.  This  they 
did.  and  no  Federal  right  being  involved, 
their  decision  is  not  subject  to  review  by 
this  court.  Eastern  BIdg.  ft  L.  Aaio.  v. 
Ebaugh,  les  U.  B.  114,  4«  L.  ed.  830,  22 
Sup.  Ct  Eep.  COa. 

Of  the  ruling  that  the  defect  in  the 
eonplaint  was  cured  by  the  anawers  little 
need  be  said.  While  recognizing  that  the 
right  created  by  the  Louisiana  statute  was 
qualified  by  the  one -year  limitation,  and 
that  the  Texs4  courts  could  not  disregard 
the  qualification  without  impinging  upon 
the  full-faitb- and -credit  clause  of  the  Con- 
stitution, we  think  the  claim  that  they  did 
disregard  it  is  quite  untenable.  The  action 
was  begun  within  the  time  prescribed,  and 
what  the  Texas  courts  really  held  was  that 
the  omission  from  the  complaint  of  an 
essentia)  allegation  waa  cured  by  Its  in- 
elusion  in  the  aoswera.  In  so  holding,  tbey 
but  gave  effect  to  a  generally  recognized 
rule  upon  the  aubject.  United  States  v. 
Uorris,  10  Wheat  240,  260,  6  L.  ed.  314, 
823.  There  was  no  shifting  from  one  right 
of  action  to  another,  as  In  Union  F.  H.  Co. 
T.  Wykr,  ISS  U.  8.  26S,  39  L.  ed.  «33, 
15  Sup.  Ct  Rep.  S77,  and  United  BUtes 
V.  Dalcour,  203  U.  B.  408,  423,  SI  L.  ed. 


248,  tn,  S7  Snpw  Ct  Bap.  VS,  but  on  thft 
contrary,  an  adharaBae  to  tbm  right  orig- 
inally asserted.  In  thes*  almimstanoea 
nothing  mora  waa  btvolvad  than  a  questioB 
of  pleading  and  pracUee  In  the  Texas  eonrts, 
and  its  decision  by  them  la  finaL 

Although    regarding    the    question    pre- 
sented  under   the   eontraot   clause   of   the 
Constitution   aa   tuffidently   substantial   to ,. 
sustain  our  Jurisdiction,  we  think  it  ia  so  ^ 
•uanifMt   that   It  waa   deelded   rightly   by  • 
the  Texaa  oonrta  that  the  eaaa  ought  not 
to  be  retained  for  further  argument     Baa 
Arrowsmith  v.  Harmoning,  116  U.  EL  10^ 
30    li.    ed.    243,    0    Sup.    Ct    Bep.    102S; 
Rtchardson  v.  Louisville  ft  N.  B.  Co^  18ff 
U.  S.  128,  42  L.  ed.  667,  18  Sup.  CL  Eep. 
208;  Louisville  ft  N.  R.  Co.  v.  Melton,  216 
U.  8.  SO,  49,  64  L.  ed.  921,  928,  SO  Snp. 
Ct  Rep.  078. 

The  motion  to  dismiia  it  denied,  and  tliat 
to  aSlrm  is  granted. 

Affirmed. 

(m  D.  B.  417.) 

TEXAS  ft  NSW  ORLEANS  RAIUIOAD 
COUFANT  and  Louisiana  Weaton  Rail- 
road Company,  and  Their  Sure^,  the 
United  SUtes  Fidelity  ft  Quaranty  Con- 
pany,  Plffs.  in  Err., 

FELIX  QROSB  and  Thoresa  Orosa. 

This  case  is  Kovemed  by  the  decision  in 

Texaa  ft  N.  0.  R-  Co.  v.  Miller,  ante,  S34. 


IN  ERROR  to  the  Court  of  Civil  Appeala 
for  the  Fourth  Supreme  Judicial  Dis- 
trict of  the  State  of  Texaa  to  review  a 
judgment  which  afBnned  a  judgment  ot 
tlie  District  Court  of  Harris  Coun^,  in 
that  state,  in  favor  of  plaintiffs  in  an  action 
against  a  railroad  company  for  the  death 
of  sn  employee.     Affirmed. 

See  same  case  below  (Tex.  Civ,  App.) 
J28  8.  W.   1173. 

Messrs.  Maxwell  Enrts,  H.  M.  Gar* 
wood,    and   A,   Jj.   Jnckeoo  for  plaintifEl 

Itfr.  John  W.  Parker  for  defendanta  ia 

Mr.  Justice  Tan  Devanter  delivered  the 
opinion  ot  the  court: 

This  is  a  companion  case  with  Texaa  ft 
N.  O.  R.  Co.  T.  Miller,  just  decided  [221  D, 
S.  408.  55  L.  ed.  — .  31  Sup.  GL  Rep.  634], 
and  arose  out  of  the  derailment  of  the  sane 
engine.  It  took  lubstuntially  the  same 
course  in  the  state  courts  ( —  Tex,  Civ. 
App.  — ,  128  S.  W.  1173},  and  presenU  sab- 
atantially  the  aame  questiona. 
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or 


For  tlie  reaaon*  giveo  in  th*  otlm  caw, 
tbe  motion  to  dtamiai  ii  deniad,  and  that  to 
affirm  ia  granted. 

Affirmed. 

(m  V.  a.  400.) 

GRAND  TRUNK    WESTERN  RAILWAY 

COMPANY.  PIff.  in  Err., 

EAILROAD  COMMISSION  OF  INDIANA, 
William  J.  Wood,  Henry  M.  Dowiing, 
John  F.  McCIure,  and  the  Chicago,  In- 
dianapolia,  ft  LotiiiTille  Railway  Com- 
pany. 

OoHsrmmoWAL  Law  ^  154*)— "IitPAiB- 
lwa  Oblioatioh  or  a  Ooktbact"  — 
Grade  CaoasiNas. 

A  contract  h«tween  two  iDterseeting  rail- 
way compeniei,  imposing  upon  the  junior 
road  the  duty  of  eonatructjug  and  praperly 
maintaining  the  phyaicat  croasinfi  ot  the 
two  roads,  and  providing  and  maintaining 
aemaphorea  or  other  eignala,  and  the  re- 
quisite watchman  to  take  ohar^  of  and 
<^r*te  the  aame,  ia  not  unconatitntionally 
impaired  l>y  •  lubaequent  order  of  the  state 
railroad  eommieslon,  directing  the  inatalla- 
tion  and  uae  of  an  interloping  plant  at 
aueh  crossing,  and  apportioning  between  the 
two  oompaniea  the  expense  of  executing  the 

tBd.  Nnte.— For  other  csen,  See  ConttltnUoD- 
al  Law.  Dec.  Dig.  1U.* 

For  otber  dellnlllone,  lee  Word*  and  Phrases, 
Wt  *.  pp.  M12-5417.] 

[No.  138.] 


IN  ERROR  to  the  Appellate  Ctonrt  of  the 
State  of  Indiana  to  reriew  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Lake  County,  In  that  state,  sus- 
taining a  demurrer  to  the  complaint  in  a 
auit  to  secure  the  annulment  or  modiBca- 
tion  of  an  order  of  the  state  railroad  eom- 
mlaaion  directing  the  inataUation  and  uae 
of  an  interlociiing  plant  at  the  creasing  of 
two  railroads,  and  apportioning  between 
them  the  eipenaa  of  executing  the  woric 
Affirmed. 

See  same  ease  below,  40  Ind.  App.  IBS, 
81  N.  E,  524. 

The  facta  are  atated  in  the  opinion. 

Messrs.  Samuel  Parker  and  Anderaon, 
Parker,  ft  Crabill  for  plaintiff  in  error. 

Messrs.  E.  O.  Field  and  H.  R.  Kurrle 
n  tor  defendants  in  error. 

•    •  Mr,  Justice  Van  Deranter  delivered  the 
•pinion  of  the  court: 

This  ia  a  auit  to  secure  the  annulment 
modification   of   an   order   of  the   Railroad 
Commiasion   of    Indiana,   directing   the   in- 
dtallation  and  use  of  an  interlocking  plant 
at   the   crossing   of   two   railroad*    in   that 


atata,  and  apporUonIng  betweeo  them  the 
expense  of  executing  the  order.     Tie  suit 
proceeds  upon  the  theory  that  a  contract 
between  the  owners  of  the  roads,  entered 
into  before  the  enactment  of  the  statute  up- 
on which  the  order  rests,  imposes  upon  the 
junior  road  all  the  expense  of  maintaining 
and    guarding   the    eroasing,    in    whatever 
manner  may  be  essential  to  make  iU  use 
safe   and   convenient,   and   that   the   order,  m 
by  imposing  a  part  of  the  expense  of  its  ^ 
execution  upon'the  other  road,  impairs  the  * 
obligation  <d  the  contract,  and  therefore  is 

The  appellate  court  of  the  sUte,  having 
regard  to  the  terms  of  the  contract  and 
to  the  conditions  existing  when  it  was  made, 
twenty-five  years  before,  held  that  it  did 
not  provide  for  or  contemplate  any  snch 
elaborate  system  of  protecting  and  guarding 
the  crossing  as  is  involved  in  the  use  of  an 
interlocking  plant,  and  therefore  that  the 
expense  entailed  by  the  order  was  not  with- 
in the  purview  of  the  contract.  And  that 
court,  after  obaerving  that  the  statute  in- 
vested the  commiasion  with  the  authority 
to  make  a  juat,  but  not  an  arbitrary,  ap> 
portionment  of  the  aipense,  and  that  tlie 
apportionment  as  mad*  did  not  appear  to 
be  unjust  or  arbitrary,  susteined  the  order. 
40  Ind.  App.  168,  81  N.  E.  534. 

Observing  Brat,  that  the  order  ii  a  legis. 
lative  act  by  an  instrumentality  of  the 
stete  exercising  delegated  authority  (Pren- 
tls  T.  Atlantic  Coast  Una  R.  Co.  811  U.  S. 
210,  226,  63  L.  cd.  ISO,  IGS,  29  Sup.  Ct, 
Rep.  67),  is  of  the  same  force  as  tf  made  by 
the  legislature,  and  so  ia  a  law  of  the  stete 
within  the  meaning  of  the  contract  elaoM 
of  the  Constitution  (Mew  Orleans  Water- 
works Co.  T.  Louisiana  Sugar  Ref.  Co.  125 
U,  S.  18,  31  L,  ed.  607,  612,  8  Sup.  Ct 
Rep.  741 ;  St.  Paul  Gaslight  Col  t.  St  Paul, 
181  U.  S.  142.  148,  46  L.  ed.  788,  7B1,  21 
Sup.  Ct.  Rep.  676;  Northern  P.  R.  Co.  v. 
Minnesota,  208  U.  S.  683,  690,  62  L.  ed.  830, 
033,  28  Sup.  Ct.  Hep.  341),  we  come  to  con- 
aider  whether  it  does  impair  the  obligation 
of  the  contract.  Obviously  it  does  not,  if 
the  contract  creates  no  obligation  reapecUug 
the  expense  which  the  order  entails. 

The  contract  ia  set  forth  at  length  in  the 
at  ate  court's  opinion,  and  need  not  be  re- 
produced here.  It  declares  explicitly  that 
the  duty  of  conatructing  and  properly  main- 
teining  the  physical  crossing  of  the  two 
roads,  and  bearing  the  expense  incident 
thereto,  shall  rest  with  the  junior  road,  but 
IU  only  provision  respecting  what  shall  be 
done  in  the  way  of  guarding  the  crossing 
is  that  "good  and  aubstantial  semaphores 
or  other  signals,  and  .  .  .  the  requisite 
watchmen  to  take  charge  of  and  operate  the 
same,"   shall   be   provided    and   maintained 
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7  by  thKt  road  kt'lta  "IndlTidnkl  axpenae." 
There  U  no  referene*  to  mi  Interloclcing 
plant,  nor  tmy  general  language  that  wonld 
inolude  one.  The  wordi  "eemaphorea  or 
other  algnali"  do  not  do  eo.  An  interlocking 
plant  ie  lo  much  more  than  a  aignaling  de- 
vice that  it  la  quite  beTOnd  their  naual 
meaning.  That  meaning  haa  heen  applied 
to  them  during  ttrentf-fiTe  yean  of  practice 
under  the  contract,  and  another  ought  not 
to  be  Bubitituted  now. 

We  conclude,  aa  did  the  state  court,  that 
the  contract  does  not  embrace  the  ezpenae 
which  the  order  entaile,  and  therefore  that 
the  (M^er  doea  not,  by  apportioning  that  ex- 
pense, impair  the  obligation  of  the  can- 
But  to  aroid  any  misapprehension  that 
otherwise  might  arise,  we  deem  it  well  to 
observe  that  we  do  not,  by  what  is  here  said, 
suggest  or  imply  that  the  contract.  If  ita 
terms  were  broad  enough  to  include  the 
expense  In  question,  would  be  an  obstacle 
to  the  apportionment  of  that  expense  under 
the  state  statute  See  Chicago,  B.  ft  Q.  R. 
Co.  Y.  Nebraska.  170  U.  S.  S7,  71-74.  42  L. 
ed.  MS,  063,  054,  IS  Sup.  Ct  Rep.  SI3;  Kew 
York  ft  N.  E.  E.  Co.  T.  Brietol,  IBl  U.  8. 
BSa,  E«r,  3S  L.  ed.  289,  272,  U  Sup.  Ct.  Sep. 
437. 
Affirmed. 

(tn  n.  S.  ML) 
CHRISTOPHER  C.  WIL60H.  PUT.  In  Err., 

UNITKD  STATES.  (No.  789.) 
CHRISTOPHER  C.  WILSON,  Appt^ 

UNITED  STATES.  (No.  780.) 
CHRISTOPHER  C.  WIISON,  Appt, 

UNITED  STATES.    (No.  788.) 


•mine  witneeses,  although  there  is  no  cause 
or  speciflc  charge  pending  before  it. 

lal.  Note.— For  oUiBr  ousa,  tea  Orand  Jury. 
Cent.  Dl>.  li  T&-T3;    Dec  Dig.  |  K.*] 
WITBE88EB  (I   16*)— SCBPfflNX   DnOKS  T«- 

cuu  — Necsssitt  or  Ad  TsffimcAHDuv 

Clauss. 

S.  A  subpcena  ducM  teeum  <■  not  invalid 
because  It  oontains  no  ad  tMtifieanAim 
clause,  but  simply  directs  a  corporation, 
which  could  not  give  oral  testimony,  to 
produce  books. 

[Bd.  Note.— For  oUier  oaaas,  ee*  Wltnsuea. 
Cent.  Dig.  SI  lt-£7:    Deo.  DlS-  I  U-l 

WiTKEfiBEs  9  19*>— Sdbpcxiia  Ddou  Tk- 

CDU— FOBM. 

8.  A  subpcena  duces  tecum  directed  to  a 
eorpora^on  is  not  iltefral  because  it  does  not 
eoDform   to   the   provisions   of   U.   S.   Rev. 


Stat.  I  877,  n.  S.  Comp.  Stat.  1901,  p. 
667,  that  witnesses  required  on  the  part  of 
the  United  States  shall  be  subpoiDaed  "to 
attend  to  testify  generally  on  their  b^alf, 
and  not  to  depart  the  court  without  leave 
thereof  or  of  the  distriet  attorney." 

[Bd.  Note.— Pur  otbar  oasee.  Sse  WltnaucB, 
Cant  Die.  H  1>-X1;    Dec.  Dls.  I  K.*] 

Cbiicimu.  I<iw  ((629*)— Bights  of  Ac- 
ODBBD— List  of  witnesses. 

4.  Neither  the  6th  Amendment  to  the 
Federal  Constitution,  nor  U.  S.  Itev.  Stot 
I  820.  U.  8.  Comp.  SUt  ISOI,  p.  636,  ae- 
oords  the  right  to  the  accused  to  be  appriaed 
of  the  names  of  the  witnessea  wtto  appeared 
before  tbe  grand  jury. 

[Ed.  Note,— Far  otber  casei,  lea  CrlmlDsl 
Law.  Cent.  Die  H  ItK-lOS;    Dec  DU.  I  (!S.*1 

Sbabches  and  Seizures  ||  7*)  — Pboduc- 

tlOn  OF  COBPOBATE   BUOKS. 

5.  The  enforced  production  before  m 
grand  jur^  eneaged  in  investigating  tlw 
alleged  cnminal  conduct  of  corporat«  offl> 
oers,  directors,  and  stockholders,  of  the  let- 
ter-press copy  books  of  the  corporation 
for  two  specifled  months,  in  the  poaseasion 
of  ite  president,  under  a  subpcena  ducea  t*- 
eum  directed  to  tbe  corporation,  does  not 
violate  the  provisions  of^  U.  S.  Const.,  4tli 
Amend.,   forbidding   unreasonable   i 


use,  lea  Searchee  and 
Dec  Dig.  I  7.*] 
WrTNEBSEB    (I    16*)— SUBP(ENA    DOCES    TE- 
CUM—CONTEMPT    BT    A.    COHPOKATE    Of- 
nCKB. 

6.  The  officer  of  a  corporation  having  In 
his  possession  tbe  books  of  the  corporar 
tion,  described  in  a  subpcena  duces  tecum 
directed  to  the  eorporation,  must  produo* 
the  books  or  be  held  in  contempt. 

[Bd.  Note.— For  other  ckbcb.  see  Wltnenes, 
Cmit.  Dig.  H  1*-IT:    Dec.  Dig.  I  IS.*] 

WrrnEBSEB  (|  208')- Self- (Trim i nation— 
CoBPOBAnoir  Cahnot  Olaiu  PBtviLcas. 

7.  A  corporation  cannot  resist,  upon  the 
ground  of  tbe  constitutional  protectjon 
against  self-crimination,  the  compulaory 
production  of  ito  books  and  papers  before 
the  grand  jury  under  a  subpmna  duces  t*- 


Cent 

Witnesses   ({   298*>— Self- Cai  mi  nation — 
Pboduction    of  Cobpobate  Books  In- 

CBIWINATINO  OmcEB. 

8.  The  privily  against  self- crimination 
afforded  by  U.  B.  Const..  6th  Amend.,  does 
not  protect  the  officer  of  a  corporation  In 
resisting  the  compulaory  production  before 
the  grand  jury  under  a  subpcena  duces  te- 
cum directed  to  the  corporation,  of  the  let- 
ter-preea  copy  books  of  such  corporation  in 
his  possession,  because  the  contents  thereof 
may  tend  to  incriminate  him,  even  though 
the  inquiry  before  the  j^and  jury  was  not 
directed  to  the  corporation  itself. 

[Ed.  Note.— For  otber  caHa,  wee  Wltneuea. 
Cant.  Dl(.  il  leiS-lOU;   Deo.  Dig.  I  m.'l 

[Nos.  769,  760,  and  788.] 

Argued    March    2    and    3.    ISll.    Decided 
May  10,  1011. 


la  topic  *  I  HDUBiB  iD  Dec.  A  Am.  Digs.  UOT  to  date. 
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Wn£OH  T.  IfMITBD  STATSa 


IN  ERROR  to  the  CIrenU  Court  of  th» 
United  States  for  ttw  Southern  Dfatrlot 
of  New  Yoric  to  revieif  a  judgmsnt  eommit- 
tlng  an  officer  of  •  eorponitlon  for  oontempt 
In  refuting  to  produce  the  corporate  boolca 
before  the  grand  jury.     AfBrmed.     Alio 

TWO  APPEALS  fram  the  Circuit  Court 
of  the  United  Stttei  for  the  Southern 
Dietrict  of  New  York  to  reriew  order*  die- 
miuing  habeas  corpus  to  Inquire  into  a 
detantiou  under  commitmente  for  contempt. 
AfBrmed. 

The  facts  are  stated  In  the  opinion. 
HeBsre.  John  D.  Stancbfleld,  Louis  8. 
Lery,  and  William  U.  Parke  for  plaintiff  in 
nror  and  appeltanL 

Solicitor    General    IiehniRnn    and    Hr, 
Henry  B.  Coltou  for  defendant  in  error  and 
_  appellee. 

■    *Hr.  Justice  Hnthea  delivered  the  opin- 
ion ot  the  court: 

The  three  easee  inToIve  the  same  queetton. 

n*  first  ia  a  writ  of  error  to  the  oireuit 

eenrt  to  review  a  judgment  eommitting  the 

pUinUff  in  error  for  contempt    The  aeoond 

^  is  an  appeal  from  an  order  of  the  elreuit 

£  aoart  dismissing  a  writ  of  habeaa   eorpua 

*  aoed  oat  after  sueb*cominltment    The  third 

Is  an  appeal  from   an  order  dismissing   a 

writ  of  habeas  corpus  by  which  a  discharge 

waa  sought  from  a  later  oommitment  for  % 

■Imitar  eoutempL 

The  oontempt  consisted  in  the  refusal 
of  the  plaintiff  in  error  and  appellant, 
Christopher  C.  Wilson,  to  permit  the  in- 
■peetion  by  «  grand  jnry  of  letter-press 
eopy  hooka  in  his  possession.  The  books 
belon)^  to  a  corporation  of  which  he  was 
president,  and  were  required  to  be  produced 
by  a  Bubpoma  duces  tecum. 

The  elreumstanees  were  these:  The  grand 
inrj  impaneled  in  the  cirenit  court  tor  some 
time  had  been  inquiring  into  alleged  rlola- 
tjons  of  es  S440  and  6480  of  the  United 
States  Revised  Statutes  (U.  8.  Comp.  Stat 
1901,  pp.  3870,  3608)  by  Wilson  and  others. 
Wilaon  was  the  president  of  the  United 
Wireless  Telegraph  Company,  a  eorporatlon 
organiied  under  the  laws  of  the  state  of 
Haioe.  On  August  3,  1010,  the  grand 
Jnry  found  two  indictments  against  him 
and  certain  officers,  directors,  and  stock- 
holdera  of  this  corporation,  the  one  charg- 
ing fraudulent  use  of  the  mails  and  the 
other  a  oonsplracy  for  such  use.  The  grand 
jnry  eontinued  its  inveBtigatlona  and  on 
Ortober  7,  1910,  a  subpcena  duces  tecum  was 
issued    [set  forth  In  the  margint).  which 


waa  directed  to  tb«*nntted  W!T«1e«  Tete-  ^ 
graph  Company,  reqairlng  Ite  appearanea 
before  the  grand  jury  and  the  production  by 
it  of  the  letter-preaa  copy  bob  of  the  com- 
pany, "eontaining  copies  of  letters  and 
telegrama  signed  or  purporting  to  be  signed 
by  the  president  of  said  company  during 
the  month  of  May  and  June,  190S,  in  regard 
to  an  alleged  violation  of  the  statutes  of 
the  United  States  by  C.  C.  Wilson." 

Service  was  made  upon  the  company  by 
serviee  upon  Wilson,  as  president,  uid  upon 
Ite  seoretary  and  two  directors.  On  ths 
return  day,  Wilson  appeared  before  the 
grand  jnry,  and  in  response  to  questions, 
when  not  under  oath,  stated  that  he  an- 
swered the  call  of  the  United  WirelM*  Tel» 
graph  Company,  and  declined  to  answer 
further  questions  until  he  was  sworn;  and 
having  been  sworn,  and  tieing  asked  whether 
or  not  the  company  produced  the  letter- 
press copy  books  called  for,  he  Hied  a  written 
statement  In  which,  after  deaerlblng  the 
subpcena,  he  said: 

"3,  Said  letter-press  copy  books  for  the 
months  of  May  and  June,  1000,  tn  said 
suhptena  mentioned,  during  said  months 
of  May  and  June,  190&,  were  kept  regularly 
In  my  offlea  as  president  of  said  corpora- 
tion, and  ware  regularly  used  by  me,  and 
for  the  most  part  if  not  entirely,  by  me 
only,  and  oontain^  oopies  of  my  personal 
and  other  correspondenoe,  as  well  as  copies 
ot  the  correspondence  relating  to  the  biisl- 
ness  and  affairs  of  said  eorporatlon.  For 
the  greater  part  ot  the  time  during  and  , 
since  May  and  June,  1900,  and  all  the  time  jj 
during  the  last  month  antf-more,  said  letter-  • 
press  copy  books  have  been  and  itill  are  In 
my  poBsesalon,  custody,  and  control,  and 
as  againrt  any  other  officer  or  employee 
of  si^d  corporation,  or  any  other  pereon,  I 
have  been  entitled  to  such  possession,  cua- 
tody,  and  control  I  did  not  secure,  and 
have  not  at  any  time  held  possession  of, 
■aid  letter-press  copy  books  in  anticipation 
that  any  subp<Bna  for  their  production 
would  be  served  upon  me  or  said  corpora- 
tion, or  for  the  purpose  of  evading  any 
Bubpizna  or  other  legal  process  which  might 
be  served  upon  me  or  said  eorporatlon." 

He  alleged  that  he  waa  the  "&  C.  Wil- 
son" mentioned  in  the  subpcena  as  the  one 
against  whom  the  inquiry  was  directed,  and 
described  the  pending  indletmente.  He 
stated  that  the  letter-press  eopy  books  war* 
essential  to  the  preparation  of  his  defenee, 
and  that  be  waa  using  them  for  that  pur- 
pose;   that   he    believed    that    the    matter* 


tThe  President  of  tha  United  States  of  i  We  command  yon,  that  all  business  and 
America  to  United  Wireless  Telegraph  Com-  exeuaea  being  laid  aside,  yon  appear  before 
pany,  42  Broadway,  New  York,  N.  Y.,  Qreet-  the  grand  InqueBt  of  the  body  of  the  petv 
Ing:  pie  of  the  United  States  of  America  for 

[Seal]  I  the  southern  district  of  New  York,  at  ft 


dn.GOOgIC 


II  8UFREMB  COUBT  REPORTS 


Oct.  Txu^ 


tlierein  eontalued  woald  tend  to  incriminate, 
him;  And  that  h«  "shoald  not  b«  compelled, 
directly  or  Indirectly,  to  furniab  or  proituce 
Miid  lett«r-press  copy  books,  as  called  for 
by  aaid  aubpcen*,"  nor  to  teatify  in  regard 
to  thair  ODDteDta,  nor  permit  tbem  to  be 
naed  agaiDit  bim.  He  added  that  ha  had 
the  bo<^  with  him,  but  that  he  declined 
to  deliver  tbem  to  the  grand  jury,  insisting 
that  his  T«fusftl  was  in  entire  good  faitb. 
Tb«  grand  jurj  presented  the  matter  to 
the  court,  and  Wilson  was  adjudged  to  be 
In  contempt,  and  was  committed  to  the 
nutody  of  the  marshal  "until  he  shall  ceaae 
to  obatnict  and  impede  the  Unit«d  Wir»- 
lera  Telegraph  Company  from  complying 
with  the  iubpcena  duces  tecum  attached  to 
the  above-mentioned  presentment,  or  other- 
wise purge  himself  from  this  oontempt." 
Tbii  is  the  judgment  which  is  the  subject 
Of  review  in  the  flrat  case  (No.  760). 

Wilson  then  petitioned  for  a  writ  of 
habeaa  corpus,  alleging  that  the  eommit- 
e  msut  vraa  illegal  for  the  reaaone  (1)  that 
g  the  court  naa  without  jurisdiction  to  eater- 
■  tair'the  charge  of  contempt;  (2)  that  there 
was  no  "cause"  or  "action"  pending  in  the 
court  between  the  United  States  and  any 
party  mentioned  in  the  snbpcena,  in  which 
the  petitioner  could  be  required  to  teatify 
or  give  avidenee;  (3)  that  the  grand  jury 
was  not  in  the  exercise  of  ita  legitimate 
ftuthoritf  in  prosecuting  the  investigation 
set  out  in  the  presentment,  its  powers  being 
limited  to  the  investigation  of  specllio 
charges  against  particular  person*)  and 
(4)  that  the  subptena  was  illegal,  unau- 
thorized, and  void  because  it  did  not  com- 
ply with  9  877  of  the  United  SUtes  Revised 
Btatutea  (U.  S.  Comp.  Stat  1901,  p.  6S7), 
in  that  it  required  the  person  addressed  to 
appear,  and  not  to  attend,  and  did  not  re- 
quire the  person  addressed  "to  testify 
generally"  in  behalf  of  the  United  States; 
and  because  it  was  not  issued  pursuant  to 
an  order  of  court,  was  addressed  to  the 
corporation  without  mention  of  any  indi- 
vidual or  officer,  and  would  not  apprise 
the  defendant  in  the  prosecution  which 
might   follow   of   the   name   of   the   precise 


witneM  wbo  might  have  appeared  against 
him. 

It  waa  further  urged,  reiterating  in  aal>> 
stance  what  had  been  said  to  the  grand 
jury,  that  the  petitioner  should  not  be  held 
in  contempt,  as  the  subpffina  was  not  direct- 
ed to  him,  but  merely  to  the  corporation; 
and  generally,  that  the  proceedings  weie  in 
violation  of  his  rights  under  the  4th  and 
6th  Amendment*  of  the  Constitution  of  tb» 
United  Statea. 

The  writ  was  issued,  and  on  return  being 
made  of  the  commitment,  waa  disniiased 
and  the  petitioner  remanded,  and  from  tUa 
order  an  appeal  waa  talcen  to  this  oonit 
(No.  760). 

Later,  on  October  28th,  IfilO,  another 
subpcena  duces  tecum  was  issued  in  the 
same  form,  addressed  to  the  United  Wire- 
leas  Telegraph  Company,  and  calling  for 
the  same  books.  It  was  served  on  the  ap- 
pellant Wilson  and  also  on  the  secretary 
and  five  directors  of  the  company.  On  the  ^ 
return  day,  they  appeared  before  the  grand  w 
iury,»the  appellant  Wilson  then  having  la  ■ 
his  poBseaaion  a  letter-press  copy  book 
which  the  subptana  described,  but  upon  de- 
mand being  made  it  waa  not  produced  b^ 
fore  the  grand  jurors  for  tbeir  inspection. 
The  foreman  than  directed  the  production  of 
the  books  ou  the  following  day,  when  the 
same  persona  again  appeared,  Wilson  still 
having  the  book  above  mentioned,  and  the 
demand  and  refusal  were  repeated. 

Thereupon  the  grand  Jury,  through  the 
district  attorney,  made  an  oral  presentment 
to  the  court,  in  the  presence  of  Wilson  and 
the  others  who  bad  been  served  with  the 
subpoena,  that  the  corporation  and  its  of- 
ficers and  directors  were  in  contempt,  and 
specilleally  with  respect  to  Wilson,  that 
he  was  "preventing  the  corporation  from 
complying  with  the  process."  On  behalf 
of  the  directors  before  the  court,  it  was 
stated  that  they  had  made  efforts  to  obbdn 
the  books  for  production  before  the  grand 
jury,  but  that  Wilson  had  declined  to  sur- 
render them.  Tfaey  presented  the  minutes 
of  a  meeting  of  the  board  of  directors  held 
on  that  day,  at  which  these  directors,  con- 
stituting   a   majority    of    the   board,    had 


circuit  court  to  be  held  in  the  United  States 
Courthouse  and  Postollice  Building,  borough 
of  ManhatUn,  city  of  New  York,  on  the 
loth  day  of  October,  IBID,  at  11  o'clock  in 
the  forenoon,  and  that  tou  produce  at  the 
time  and  place  aforesaid,  the  following; 

Letter-press  copy  books  of  United  Wire- 
IcBB  'i'elegraph  Company,  containing  copies 
of  letters  and  telegrams  signed  or  purport- 
ing to  be  signed  by  the  president  of  said 
company  during  the  months  of  May  and 
June,  ISOO,  in  regard  to  an  alleged  viola- 
tion of  the  statutes  of  the  United  Stnl  ? 
by  C.  C.  Wilson. 


And  for  a  failure  to  produce  the  afor«-  |J 
aaid  documenta,  you  will  be'deemed  guilty  • 
of  a  contempt  of  court,  and  liable  to  the 
penalties  of  the  law. 

Witnesa,  the  Honorable  John  M.  Harlan, 

Senior    Associate    Justice    of    the    United 

States,  at  the  borough  of  Manhattan,  city 

of  New  York,  the  7th  day  of  October,  1910. 

John  A.  Shield  a. 

Clerk. 
Henry   Wiae, 

U.  S.  Attorney. 


.V  Google 
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WILSON  T.  UNITED  STATES. 


pMMd  a  TMolntton  damaudlng  of  Wllaon 
tlM  pouMBion  of  the  lattor-presa  eopj  boolu 
wiled  for  bf  the  mbpcenft  "for  the  produc- 
tion of  the  tune  before  the  Feder«l  grand 
juiy."  The  court  again  adjudged  WIUod 
to  be  in  coDtempt,  and  ordered  hii  commit- 
ment "until  he  delivere  to  the  United  Wire- 
leei  Telegraph  Company  the  aaid  booke 
called  for  bj  uid  eubpoma,  and  eeasea  to 
obstruct  and  impede  the  proceea  of  thia 
eonrt,  or  otberwise  purge  himself  of  thii 
contempt."  A  vrit  of  habeaa  corpus  trae 
then  isaaed  upon  a  petition  alleging  the 
■ame  objeotions  to  the  mbpona  and  com- 
mitment whieh  had  been  Mt  forth  in  the 
petition  for  the  former  writ.  On  return  the 
writ  was  disRiiaaed  and  the  petitioner  ap- 
pMiled  (No.  768). 

We  may  firat  consider  the  objeetiona  to 

(,  the  validity  of  the  subp<Ena  and  then  tlie 

|j  alaim  of  privilege. 

■  'The  objections  to  tbe  jurisdiction  on  the 
ground  that  there  was  no  "eauee"  or  "ipe- 
elfle  charge"  pending  before  the  grand  Jury 
were  made  and  answered  in  Hale  v.  Hen- 
bl,  EOl  U.  S.  43,  50  L.  ed.  662,  26  Sup. 
Ct.  Rep.  370,  and  require  no  further  ezam- 
tnation. 

But  the  question  Is  also  presented  wheth- 
er the  subpana  was  unauthorised,  and  hence 
void,  because  it  was  not  directed  to  an  in- 
diridual,  bnt  to  a  corporation.  It  ia  urged 
that  its  form  was  unusual  and  unwar- 
ranted, in  tt'nt  it  did  not  require  anyone 
to  attend  and  to  testify,  bnt  simply  directed 
a  corporation,  which  could  not  give  oral 
testimony,  to  produce  books. 

While  a  eubpcena  duees  tecum  ordinarily 
aontains  the  ad  ttatificandum  clause,  this 
cannot  be  regarded  aa  eaaential  to  its  va- 
lidity. The  power  to  compel  the  production 
of  documenU  is,  of  course,  not  Umiteil  to 
those  cases  where  it  is  sought  merely  to 
■npplement  or  aid  the  testimony  of  the 
person  required  to  produce  them.  The  pro- 
duction may  be  enforced  independent]}'  of 
his  testimony,  and  it  was  held  long  since 
that  the  writ  of  Bubpmna  duces  tecum  was 
adequate  for  this  purpose.  As  wsa  said 
by  Lord  Ellenborough  in  Amey  t.  Long, 
•  East,  p.  484;  "Tbe  ri^t  to  reaort  to 
means  competent  to  eompel  the  production 
of  written,  as  well  as  oral,  testimony, 
■eems  essential  to  the  very  eiistenee  and 
constitution  of  a  court  of  common  law, 
which  receives  and  acts  upon  both  descrip- 
tions of  evidence,  and  could  not  possibly 
proceed  with  due  elTect  without  them." 
Where  the  subpoena  duees  tecum  contains 
the  usual  ad  (wti/Icandura  clause,  still  it 
Is  not  necessary  for  the  party  requiring 
the  production  to  bsTe  the  person  producing 
the  documents  sworn  as  a  witness.  They 
may  be  proved  by  others.    3  Wigmore,  Ev. 


39  1804,  8800;  Davis  v.  Dale,  Moody  ft  H. 
614;  Summers  v.  Hoseley,  2  Cramp,  k  VL 
ill,  4  Tyrw.  103,  S  L.  J.  Exch.  N.  S.  128) 
Rush  V.  Smith,  1  Cromp.  M.  A  R.  M,  > 
DowL    P.    C.    887,    4    Tyrw.    674,    S    I* 
J.    Eich.    N.    8.    356;     Perry    v.    Gibson, 
1  Ad.  ft  El.  48,  3  Nev.  ft  M.  462,  3  L.  J. 
K.  B.  N.  S.   16B;   Martin   t.   Williams,  18  ;, 
Ala.  ISO;  The  Treasurer  v.  Moore,  3  Brev.  g 
660; "Sherman    v.    Barrett,    1    McMulL    L.  • 
163;  Aiken  v,  Martin,  11  Paige,  498;  noU 
to  Wertheira  v.  ContinenUl  R.  ft  Trust  C& 
IS  Fed.  726. 

"1  always  thought,"  aaid  Parke,  J.,  is 
Perry  v.  Gibson,  supra,  "that  a  subpiena 
duces  tecum  had  two  disUnct  objects,  and 
that  one  might  be  enforced  without  the 
other."  In  Bummers  v.  Moseley,  supra,  the 
function  of  the  writ  was  carefully  con- 
sidered snd  the  judgment  was  rendered  aftar 
Donsultation  with  the  Judges  of  the  other 
courts.  It  was  argued  that  "the  duces 
tecum  part  of  the  writ  is  only  compulsory 
as  ancillary  to  the  ad  teatifioandum  part." 
But  the  reasoning  of  the  court  negatived 
the  contention;  and  it  was  ruled  that  tbe 
person  subpmnaed  was  "compellable  to  pro- 
duce the  document  in  his  possession  with- 
out being  awom,  the  party  calling  upon 
him  to  produce  it  not  having  occasion  to 
ask  him  any  question."  Bayley,  B.,  saidt 
"The  origin  of  the  snbptEoa  duces  tecum 
does  not  distinctly  appear.  It  has  been 
said  on  tbe  part  of  the  defendant  that  it 
was  not  introduced  or  known  in  practice 
till  tbe  reign  of  Ohorlet  ths  Second,  and 
it  may  be  that  in  its  present  form  the 
subpana  duces  tecum  was  not  known  or 
made  use  of  until  that  period ;  but  no  doubt 
can  be  entertained  that  there  muat  have 
been  some  proceaa  similar  to  the  subpoena 
duces  tecum  to  compel  the  production  of 
documents,  not  only  before  that  time,  bnt 
even  before  the  statute  of  the  Sth  of 
Bliialath.  Prior  to  that  statute,  there 
must  have  been  a  power  in  the  Crown  (for 
It  would  have  been  utterly  impossible  to 
carry  on  the  administration  of  Justice  with- 
out such  power)  to  require  tbe  attendanea 
in  courts  of  Justice  of  persons  capable  of 
giving  evidence,  and  the  production  of  doeu- 
ments  material  to  the  cause,  though  in  the 
possession  of  a  stranger.  The  process  for 
that  purpose  might  not  be  called  a  subpmna 
duees  tecum,  but  I  may  call  it  a  aubpcena 
to  produce;  the  party  called  upon  tn  pur- 
suance of  such  a  process  not  as  a  witness, 
but  simply  to  produce,  would  do  so  or  not,  ^ 
and  If  be  did  not,  I  can  entertain  no  doubt  >• 
tbat'it  would  have  been  open  to  the  party  • 
for  whom  he  was  called  to  make  an  ap- 
plication to  the  court  tn  the  ensuing  term 
to  punish  him  for  bis  contempt  in  not  pro- 
ducing the  document  in  obedience  to  such 
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■nbp<BtiL  Whether  he  could  require  to  be 
Bwom  not  od  U$tifieattdum,  bst  true  a.nBn«r 
to  make  to  eueh  quaatione  me  the  eourt 
ebonld  demuid  of  him  touching  the  poe- 
eeMion  or  custodj  of  the  document,  ie  not 
novr  the  questEon.  Perhapi  he  might;  but 
we  are  clearly  of  opinion  that  he  has  no 
right  to  roquira  thet  a  party  bringing  him 
into  court  for  the  mere  purpose  of  produc- 
ing a  document  ihould  have  him  eworn  in 
■ueh  a  way  as  to  make  him  a  wltnesB  in 
the  cauee,  when  it  may  often  happen  that 
he  la  a  mere  depository,  and  knowe  nothing 
of  the  dociunenti  of  which  he  baa  the  cna- 
tody." 

Treating  the  requirement  to  produce  aa 
•eparable  from  the  requirement  to  testify 
generally  what  one  knowa  in  the  cause,  it 
tollona  that  tlie  latter  may  be  omitted  from 
the  Bubpcena  without  Invalidating  the  for- 
mer. This  course  does  not  impair  any  right 
•ftber  of  the  opposing  party  or  of  the  per- 
son responding  to  the  subpcens.  The  tatter 
may  still  have  the  opportunity  to  which 
he  has  been  held  eutEtled  (Aiken  v.  Martin, 
■upra),  of  showing  under  oath  the  reasans 
why  he  ahould  not  be  compelled  to  produca 
the  document.  For  thia  right  does  not 
depend  upon  the  ad  tetttfleandum  clsuse, 
bnt  is  incident  to  the  requirement  to  pro- 

Where  the  doeuraenti  of  a  corporttion 
are  sought,  the  practice  baa  been  to  aub- 
pcena  the  officer  who  has  them  in  bla  cus- 
tody. Bnt  there  would  seem  to  be  no  reason 
why  the  Bubp<Bna  duces  tecum  should 
not  be  directed  to  the  corporation  it- 
self. Corporate  existence  Implies  amen- 
ability to  legal  proeeas.  The  corpo- 
ration may  be  sued;  It  may  be  com- 
pelled by  mandamus,  and  reatrained  by 
0  Injunction,  directed  to  it.  Possessing  the 
jj  privileges  of  a  legal  entity,  and  having  rec- 
■  ords,  books,  and  papers,  it  Is  nndet'a  duty 
to  produce  them  when  they  may  property 
be  required  In  the  administration  of  Jus- 
tice. 

There  is  no  merit  in  the  appellant's  con- 
tention with  respect  to  the  application  of 
I  8TT  of  the  United  Statee  Revlaed  Stat- 
utes. The  provision  of  the  section  that  wit- 
nesses required  on  the  part  of  the  United 
Btates  sbali  be  subpcmaed  "to  attend  to 
testify  generally  on  their  behalf,  and  not 
to  depart  the  court  without  leave  thereof, 
or  of  the  district  attorney,"  is  in  the  in- 
terest of  convenient  and  economical  admin- 
istration and  has  no  bearing  upon  the  ques- 
tions here  involved.  It  is  ssfd  that,  under 
the  form  of  writ  used  in  this  ease,  the  de- 
fendant in  the  prosecution  which  ratght 
follow  an  indictment  bj  the  grand  jury 
wonld  not  be  apprised  of  the  name  of  the 
precise  witneaa  who  might  have   appeared 


against  him,  and  |  82S  of  the  Eevised  SUt- 
utes  (U.  S.  Comp.  Btat.  IftOl,  p.  SSB)  and 
the  fltb  Amendment  of  the  Federal  Con- 
stitution ars  Invoked.  The  contantioa 
Ignores  the  fact  that  the  writ  calls  for 
books,  and  not  for  oral  testimony;  and, 
aside  from  this,  neither  the  constitutional 
provision  nor  the  statute  accords  the  right 
to  be  apprised  of  the  names  of  the  witnesaM 
who  appeared  before  the  grand  jury.  Eve* 
in  cases  of  treaaon  and  other  oapltal  of- 
fenses, under  g  1033  of  the  Revised  Statutes 
(U.  S.  Comp.  SUt  IBOl,  p.  722),  the  re- 
quired list  of  witnesses  Is  only  of  those 
who  are  to  be  produced  on  the  triaL  Logan 
V.  United  States,  144  U.  S.  p.  304,  30  L.  ed. 
443,  12  Sup.  Ct.  Rep.  017;  United  SUtea 
V.  Curtis,  4  Mason,  232,  Fed.  Caa.  Now 
14,906:  Batliet  v.  United  SUtes,  S4  C.  a  A. 
201,    120    Fed.   002. 

Kor  was  the  proceaa  invalid  under  the 
4th  AmendmenL  The  rule  laid  down  in  the 
ease  of  Boyd  v.  United  SUtes,  116  U.  B. 
010,  29  L.  ed.  740,  0  Sup.  Ct  Rep.  S24, 
is  not  spplieable  here.  In  that  eaee,  aa 
information  for  the  forfeiture  of  goods 
under  the  customs  act  of  June  22,  1674 
[le  SUt  at  L.  180.  chap.  391,  U.  8.  Comp. 
Stat  ISO],  p.  2018],  It  was  held  that  the 
enforced  production  "of  the  private  books 
and  papers"  of  the  owner  of  the  goods 
sought  to  be  forfeited,  under  the  provisions 
of  3  S  of  that  act  waa  "compelling  him  to  ^ 
ha  a  witneaa  against  himself  within  the  >: 
*meaning  of  the  5th  Amendment,"  and  waa  • 
also  "the  equivalent  of  a  search  and  seiinre 
— and  an  nnreaaonabie  search  and  aeiEure 
— within  the  meaning  of  the  4th  Amend- 
ment" Bnt  there  is  no  unreasonable  search 
and  seizure  when  a  writ,  suiUhly  specifle 
and  properly  limited  In  ita  scope,  calls 
for  the  production  of  documenU  which,  •• 
against  their  lawful  owner  to  whom  the 
writ  is  directed,  the  party  procuring  iU 
issuance  is  entitled  to  have  produced.  In 
the  present  case,  the  process  was  deOnlU 
and  reasonable  in  iU  requirements,  and  II 
was  not  open  to  the  objection  made  in 
Hale  V.  Henkel,  supra  (pp.  TO,  77).  Ad- 
dressed to  the  corporation,  and  designed 
to  enforce  its  duty,  no  ground  appears  npon 
which  the  corporation  could  have  res{st«d 
the  writ  And  the  corporation  made  no 
objection  of  any  sort  The  appellant  did 
not  attempt  to  assert  any  right  on  Ita  part} 
his  conduct  was  in  antagonism  to  the  cor- 
poration, so  far  as  its  attitude  is  shown, 
A  majority  of  the  directors,  not  Including 
the  appellant,  appeared  before  the  court 
and  urged  their  aolicitude  to  comply  with 
the  writ.  Tbey  presented  their  formal  a» 
tion,  taken  at  a  meeting  of  the  board,  Ib 
which  they  demanded  of  the  appellant  ths 
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deliTwy  of  Cht  botte  for  prodoetloii  before 
the  grand  Jtur. 

CoDelading,  then,  that  the  mbpcenk  waa 
ralid,  and  that  tta  nrriee  imposed  upon 
the  corporatioD  the  duty  of  obedience,  there 
ean  be  no  doubt  that  the  appellant  was  like- 
tries  bound  by  it  unlesa,  with  respect  to 
the  books  described,  he  could  claim  a  per- 
eonal  privilege.  A  command  to  the  corpora- 
tion is  in  effect  a  command  to  those  who 
are  offlcially  Tesponeihle  for  the  conduct  of 
its  affnira  If  they,  apprised  of  the  writ 
directed  to  the  corporation,  prevent  com- 
pliance or  fail  to  take  appropriate  action 
within  their  power  for  the  performance  of 
the  corporate  duty,  they,  no  less  than  the 
corporation  itself,  are  guilty  of  disobedience, 
I,  and  may  be  punished  for  contempt.  TIm 
jj  applicable  principle  was  thus  stated  by 
*  Chief  Juitice*Waite  in  Leavenworth  Coun- 
ty V.  Sellew,  00  U.  8.  p.  027,  25  L.  ed. 
S35,  where  a  peremptory  mandamus  was 
directed  against  a  municipal  board:  "Aa 
the  corporation  can  only  act  through  its 
agents,  the  eonrta  will  operate  upon  the 
agents  through  the  corporation.  When  a 
copy  of  the  writ  which  haa  been  ordered 
la  served  upon  the  clerk  of  the  board,  it 
will  be  served  on  the  eorporation,  and  he 
equivalent  to  a  command  that  the  persons 
who  may  be  members  of  the  board  shall  do 
what  ts  required.  If  the  members  fail  to 
obey,  those  guilty  of  disobedience  mnv,  if 
necessary,  be  punished  for  the  contempt. 
Although  the  command  la  in  form  to  the 
board,  it  may  be  enforced  against  those 
through  whom  alone  ft  can  be  obeyed. 
.  .  .  While  the  board  is  proceeded  against 
In  ita  corporate  capacity,  the  individual 
members  are  punished  in  their  natural  ca- 
pacities for  failure  to  do  what  the  taw 
requires  of  them  as  the  representstiveH  of 
the  eorporation."  See  also  Leavenworth  *. 
Kinney,  ]54  U.  S.  642,  and  24  L.  ed.  336, 
14  Sup.  Ct  Rep.  119B;  People  ex  rel.  Da- 
vis T.  Sturtevant,  0  N.  Y.  277,  39  Am. 
Dee.  630. 

The  appellant  asserts  hia  priTilege  against 
■elf-erimination.  There  la  no  question,  of 
eonree,  of  oral  testimony,  for  hs  was  not 
required  to  give  nny.  Undoubtedly  it  also 
protected  him  against  the  compulsory  pro- 
duction of  his  private  books  and  papers. 
Boyd  T.  United  States,  ■upm;  BalTmann 
T.  Pagin,  200  U.  S.  p.  196,  60  L.  ed.  437, 
ee  Sup.  Ct.  Rep.  212.  But  did  it  extend 
to  the  corporate  booksT 

For  there  can  be  no  question  of  the 
character  of  the  books  here  called  for.  They 
were  described  in  the  subp<£na  as  the  hooks 
of  the  corporntion,  and  it  was  the  books  so 
deflnad  which,  admitting  possession,  he 
withheld.  The  copies  of  letters  written 
by  the  president  of  the  eorporation  in  the 


eouTM  of  ita  tiwiaaeUoBS  were  u  mii«h 
a  part  of  Its  documentary  property,  sub- 
ject to  Its  control  and  to  its  duty  to  pro- 
duce when  lawfully  required  In  Judicial  pro> 
ceedinga,  as  ita  ledgers  and  minute  books. 
It  was  said  in  the  appellant's  statement  ^ 
before  the  grand  jury  that  the  books  con-  h 
tained  copies  of  his  "personal*  and  other  • 
correspondence,  aa  well  aa  copies  of  the 
correspondence  relating  to  the  business  and 
affairs"  of  the  corporation.  But  his  per- 
sonal letters  wsre  not  demanded;  these  the 
subpcena  did  not  seek  to  reach;  and  as  to 
these  no  question  of  violation  of  privilege 
is  presented.  Plainly  he  could  not  mako 
these  books  his  private  or  personal  Ixioka 
by  keeping  copies  of  personal  letters  In 
them.  Had  the  appellant  merely  sought 
to  protect  his  personal  correspondence  from 
examination.  It  would  not  have  been  dlf- 
Bcult  to  have  provided,  under  the  super* 
vision  of  the  eourt,  for  the  withdrawal  of 
such  letters  from  tcmtiny.  Indeed,  on  the 
hearing  of  the  second  presentment,  the  eourt 
suggested  their  removal  from  the  hooks. 
But  the  appellant  was  not  content  with 
protection  against  the  production  of  Ills 
private  letters;  he  claimed  the  privilege  to 
withhold  the  corporate  books  and  the  docn* 
ments  which  related  to  corporate  mattera, 
and  with  respect  to  which  he  had  acted  in 
hia  capacity  as  the  executive  officer  of  the 
corporation.     And  that  is  the  right  bera 

It  is  at  once  apparent  that  the  mere 
fact  that  the  appellant  himself  wrote,  or 
signed,  the  official  tetters  copied  into  the 
boolcs,  neither  conditioned  nor  enlarged  his 
privilege.  Where  one's  private  docuinenta 
would  tend  to  incriminate  him,  the  privilege 
exists  although  they  were  actually  written 
by  another  person.  And  where  an  oEBcer 
of  a  corporation  haa  possession  of  corpo- 
rate records  which  disclose  his  crime,  there 
is  no  ground  upon  which  It  can  lis  said  that 
he  will  be  forced  to  produce  them  If  tha 
entries  were  made  by  another,  but  may 
withhold  them  if  the  entries  were  made  by 
himself.  The  books  are  no  more  bis  privata 
hooka  In  thd  latter  case  than  in  the  former; 
if  they  have  been  held  pursuant  to  the 
authority  of  the  corporation,  that  authority 
is  subject  to  termination.  In  both  case* 
production  tends  to  criminate;  and  if  re- 
quiring him  to  produce  compels  him  to  be  ^ 
■  witness  against  himself  in  the  one  case,  g 
it  does  so  equally  In  the*  other.  There  ara  • 
other  facta  which  serve  to  sharpen  the 
claim  of  privilege,  but  are  not  determlna- 
tive.  Thus,  there  were  two  indictments 
pending  against  the  appellant,  and  the  in- 
quiry before  the  grand  jury  was  also  direct- 
ed against  him.  If,  bowever,  the  privilege 
existed  with  respect  to  these  booWt  in  his 
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liaadi,  tl  woald  lum  been  liktwiM  KTallkble 
had  there  been  no  prior  indletments,  and 
had  the  immediate  inTeatigation  coneemed 
violationa  of  law  by  othera.-  The  privilege 
holda  although  the  pursuit  of  the  peraon 
raqnlred  to  produce  haa  not  yet  begun;  it 
ia  the  incrimlDating  tendency  of  the  dia- 
cloaure,  and  not  the  pendency  of  the  proaa- 
eutlon  againat  the  witneas,  upon  whioh  the 
right  dependa.  Counselman  v.  Eiteheock, 
142  U.  8.  pp.  562,  663,  35  L.  ed.  1113,  1114, 
8  Intera.  Com.  Sep.  SIS,  IS  Sup.  Ct  Rep. 

les. 

We  come,  then,  to  the  broader  eontentton 
of  the  appellant, — thua  atated  in  the  argu- 
ment of  hia  couneel:  "An  officer  of  a  cor- 
poration who  actually  holda  the  phyatcal 
poaaeealon,  euatody,  and  control  of  booka  or 
paper*  of  the  corporation,  which  he  la  re- 
qnired  by  a  aubpxna  ducea  tecum  to  pro- 
duce, (a  entitled  to  the  aame  protection 
againat  expoaing  the  oontenta  thereof  which 
would  tend  to  incriminate  him,  aa  if  the 
booka  and  papera  were  abaolntely  hia  own." 
That  ia,  the  power  of  the  courta  to  require 
their  production  dependa  not  upon  their 
character  aa  corporate  booka  and  the  duty 
of  the  corporation  to  aubmlt  them  to  exam- 
ination, but  upon  the  particular  custody 
in  which  they  may  be  found.  If  they  are 
in  the  actual  euatody  of  an  officer  whoae 
criminal  conduct  they  would  diacloae,  then, 
aa  thla  argument  would  have  It,  hia  pos- 
aeaaloQ  muit  be  deemed  inTioIahle,  and, 
maintaining  the  abaolute  control  which 
alone  will  inaure  protection  from  their  be- 
ing uaed  againat  him  in  a  criminal  pro- 
ceeding, ha  may  defy  the  authority  of  the 
eorporation  whoae  oiBoer  or  fiduciary  he  li 
and  aaaert  againat  the  vlaltatorial  power 
of  the  atate,  and  the  authority  of  the  gov- 

e  emment  tn  enforcing  ita  lawa,  an  Impaa- 

JS  aable  barrier. 

*  *  But  the  phyaical  custody  of  incriminating 
doeumenta  does  not  of  itself  protect  the 
cuBtodian  againat  their  compulsory  pro- 
duction. The  question  atill  remaina  with 
respect  to  the  nature  of  the  documenta  and 
the  capacity  In  which  they  are  held.  If 
nay  yet  appear  that  they  are  of  a  eharaetei 
which  iubjecta  them  to  the  scrutiny  de- 
manded and  that  the  custodian  haa  Tolun- 
tatily  assumed  a  duty  which  overrides  his 
claim  of  privilege.  This  was  clearly  implied 
in  the  Soyd  Case,  where  the  fact  that  the 
papera  involved  were  the  private  papers  of 
the  claimant  was  constantly  emphasised. 
Thus,  In  the  case  of  public  recorda  and  of- 
ficial documents,  made  or  kept  in  tht 
administration  of  public  oflice,  the  tact 
of  actual  poHSf^ESion  or  of  lawful  cus- 
tody would  not  justify  the  officer  in 
reoiatinir  inspection,  even  though  the 
Ncord  was  made  t)y  himself  and  would  anp- 


ply  the  •vldenM  of  Ui  Brfatlnal  dereliction. 
If  he  haa  embemted  tba  pnblla  money*  and 
falsified  the  public  aeoonnta,  he  eaanot  aaal 
hia  official  reoorda  and  withhold  them  from 
the  prosecuting  authoritiea  on  a  plea  of 
oonatitntional  privll^a  againat  aelf-crim- 
ination.  The  principle  appliea  not  mly  to 
pnblie  document*  In  publle  offleea,  but  alao 
to  reoorda  required  by  law  to  ha  kept  ia 
order  that  there  may  be  anltAble  Informs 
tion  of  tranaactlona  whioh  are  tlie  appro- 
priate Eubjacta  of  goremmental  r^ulation, 
and  the  enforcement  of  restriction*  validly 
establiihed.  Thai*  the  pririlege  which 
exists  aa  to  private  papera  cannot  be  main- 
tained. 

There  are  abundant  llluatrationa  tn  the 
decisions.  Thui,  in  Bradshaw  v.  Murphy, 
7  Car.  &  P.  S12,  it  was  held  that  a  vestr? 
clerk  who  was  called  as  a  witness  could  not, 
on  the  ground  that  it  might  incriminate 
himself,  object  to  the  production  of  the 
vestry  books  kept  under  the  statute  58 
Geo.  m.,  chap.  6B,  )  2.  In  State  ex  rel. 
Hay  v.  Famum,  73  S.  C.  18B,  S3 
S.  E.  88,  it  appearnl  that  a  leg- 
islative committee  bad  been  appointed 
to  investigate  the  afllalra  of  the  atata  ^ 
dispensary,  and  It  waa  prorided  that  <a 
it  should  have  access  to*all  boc^  of  the  tn-  • 
atitution  or  of  any  officer  or  employee  ther» 
of.  In  anticipation,  the  atate  diapenaer  re- 
moved certain  booka  from  the  filea,  defend- 
ing hia  action  on  the  plea  that  Uiey  con- 
tained private  matter  which  the  committee 
had  no  right  to  inspect.  The  court  ruled 
that  it  was  the  "obvious  public  duty  of  any 
olHcer  to  keep  books,  tettera,  and  other 
documenta  relating  to  the  buatneaa  of  his 
office  and  to  the  manner  in  which  he  haa 
discharged  or  failed  to  discharge  Ita  dntie* 
in  the  place  where  the  public  busineaa  with 
which  he  ia  charged  ia  conducted,  aubjeet 
to  examination  by  any  of  the  committee* 
appointed  by  the  general  assembly,  and  u^ 
on  an  application  for  mandamua  to  compel 
him  to  perform  thie  obvtoua  public  duty, 
it  Is  essential  for  the  court  to  ascertain  the 
facta  and  Inform  itself  whether  there  haa 
been  an  actual  removal  of  public  docmnenta 
or  other  public  property  and  a  refusal  to 
restore  them  for  examination."  In  State 
ex  rel.  McClory  v,  Donovan,  10  N.  D.  203, 
ee  N.  W.  T09,  the  defendant  waa  a  drug- 
gist who  was  required  by  atatute  to  keep 
a  record  of  all  salea  of  intoxicating  liquora 
made  by  him,  which  ahould  be  aubjeet  to 
public  inspection  at  reasonable  times.  It 
was  held  that  the  privilege  agninst  self- 
crimination  was  not  avaMablc  to  him  with 
respect  to  the  books  kept  uniler  the  law, 
for  they  were  "public  documents,  which  the 
defendant  was  required  to  keep,  not  for 
his  private  uses,  but  for  the  benefit  of  0» 
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poblio,  Kod  for  pnblia  Inspeotlon."  On 
■imilu'  grounds,  in  8t»t«  t.  DaTis,  lOS  Mo. 
««e,  22  Am.  St  B«p.  640,  18  S.  W.  8S4, 
tlia  court  aiutained  %  itatnta  requiring 
draggista  to  pruerre  th«  preaoriptiona  tbey 
compounded  nnd  to  produce  them  in  court 
when  required.  Bee  also  State  v,  Davie, 
—  W.  Va.  — ,  —  L.R.A.  (N.a. )  — ,  88  S.  E. 
B39;  P«ople  v.  Coombe,  168  N.  Y.  032,  63 
N.  £.  S2T;  LouiBville  &  N.  B.  Co.  v.  Com, 
tl  Sj.  L.  Rep.  239,  Gl  8.  W.  187;  State 
r.  Smith,  74  Iowa,  SfiO,  38  N.  W.  492  j 
State  T.  Cummini,  78  Iowa,  138,  40  N.  W. 
1S4;  Peopb  ▼.  Eenwood,  123  Mich.  317,  82 
N.  W.  TO;  Langdon  v.  People,  133  111.  3S2, 
(,  M  N.  E.  874. 

a  The  fundamental  ground  of  deeieion  in 
•  this  clasa  ot'cases  la  that  where,  by  virtue 
of  their  eharaoter  and  the  rales  of  law  ap- 
plieable  to  them,  the  books  and  paper*  are 
held  subject  to  ezamination  bj  the  demand- 
ing authorltj,  the  custodian  baa  no  privi- 
lege to  refuse  production  although  their 
eontsnts  tend  to  eriminate  him.  In  assum- 
ing their  custody  he  has  accepted  the  in- 
•ident  obligation  to  permit  inspeetion. 

What,  then.  Is  the  sUtus  of  the  books 
and  papers  of  a  corporation  which  baa  not 
bsen  created  as  a  mere  initrumentalitj  of 
government,  but  has  been  formed  pursuant 
te  Tolnntary  agreement,  and  hence  is  called 
a  private  corporation?  They  are  not  pnb- 
Ue  records  in  the  sense  that  they  relate 
to  public  transaetiona,  or.  In  the  absence  of 
particular  requirements,  are  open  to  general 
inspection,  or  must  be  kept  or  filed  In  a 
special  manner.  They  have  reference  to 
business  transacted  for  the  beneQt  of  the 
group  of  individuals  whose  association  has 
the  advantage  of  corporate  organisation. 
But  the  corporate  form  of  businses  activity, 
with  its  chartered  privileges,  raises  a  dis- 
tlnetion  when  the  authority  of  government 
demands  the  examination  of  books.  That 
demand,  expresaed  in  lawful  process,  eon- 
flntng  its  requirements  within  the  limits 
whioh  reason  imposes  in  the  eircumstanees 
of  the  case,  the  corporation  has  no  privilqe 
to  refuse.  It  cannot  resist  production  upon 
the  ground  of  self-crimination.  Although 
tbs  object  of  the  inquiry  may  be  to  detect 
tlte  abases  it  has  committed,  to  discover  its 
violations  of  law,  and  to  iufliet  punishment 
by  forfeiture  of  franchises  or  otherwise,  it 
mnst  submit  Its  boolcs  and  papers  to  duly 
•onstituted  authority  when  demand  is  suit- 
ably made.  This  is  involved  in  the  reser- 
vation of  the  visltstorial  power  of  the  state, 
and  in  the  anthortty  of  the  national  govem- 
Bisnt  where  the  corporate  activities  are  in 
the  domain  subject  to  the  powers  of  Con- 

■       This  view,   and   the   reaaona  which   sup- 
•   port  ft,  have   so*  recently  bean   stated   by 
SI  a  C— 88. 


this  eourt  in  tlw  ease  of  Hale  v.  Henkel, 
supra,  that  it  is  tumeeessary  to  do  mors 
than  to  refer  to  what  was  there  said  (pp. 
74,  76): 

"Conceding  that  the  witness  was  an  of- 
ficer of  the  corporation  under  investigation, 
and  that  he  was  entitled  to  assert  the  rights 
of  the  corporation  with  respect  to  the  pro- 
duction of  its  books  and  papers,  we  are  of 
the  opinion  that  there  is  a  clear  distincUon 
in  this  particular  between  an  Individual 
and  a  corporation,  and  that  the  latter  baa 
DO  right  to  refuse  to  submit  its  books  and 
papers  for  an  examination  at  the  suit  of  the 
atate.  The  individual  may  stand  npon  his 
constitutional  rights  as  a  dtisen.  He  is 
entitled  to  carry  on  his  private  business 
in  his  own  way.  His  power  to  contract  is 
unlimited.  He  owes  no  dufy  to  the  state 
or  to  his  neighbors  to  divulge  his  bnsl- 
neas,  or  to  open  his  doors  to  an  investiga- 
tion, so  far  as  it  may  tend  to  orimiqate 
him.  He  owes  no  such  dn^  to  the  stats^ 
since  he  receives  nothing  therefrom,  beyond 
the  protection  of  bis  lite  and  property.  His 
rights  are  such  as  existed  by  the  law  of 
the  land  long  antecedent  to  the  orgaotza- 
tlon  of  the  state,  and  can  only  be  taiwn 
from  him  by  dne  process  of  law,  and  in 
accordance  with  the  Constitution.  Among 
his  rights  are  a  refusal  to  incriminate  him- 
self, and  tbs  immunity  of  himself  and  his 
property  from  arrest  or  seisure  except  nndv 
a  warrant  of  the  law.  Ha  owes  nothing  to 
the  public  so  long  as  hs  does  not  trespass 
upon  their  rights, 

"Upon  tbs  other  hand,  the  eorporatloB 
is  a  ereature  of  the  state.  It  Is  presumed 
to  be  incorporated  for  the  benefit  of  the 
public.  It  receives  certain  special  privileges 
and  franchises,  and  holds  them  subject  to 
the  laws  of  the  stats  and  the  limitations 
of  its  charter.  Its  powers  are  limited  by 
law.  It  can  make  no  eontract  not  author- 
ised by  its  charter.  Its  rights  to  act  as 
a  corporation  are  only  preserved  to  it  so 
long  as  it  obeys  the  laws  of  its  creation.  ^ 
There  is  a  reserved  right  in  the  legislature  ■ 
to  investigate* its  contracts  and  find  out  • 
whether  it  has  eioeedsd  its  powers.  II 
would  be  a  strange  anomaly  to  hold  thai 
a  state,  having  chartered  a  eorporation 
to  make  use  of  certain  franchises,  could 
not,  in  the  exercise  of  its  sovereignty,  in. 
quire  how  these  franehises  bad  been  em- 
ployed, and  whether  they  bad  been  abused, 
and  demand  the  production  of  the  corporats 
books  and  papers  for  that  purpose.  Tbs 
defense  amounts  to  this:  That  an  ofBoer 
of  a  corporation  which  Is  ehsi^ed  with  a 
eriminal  violation  of  the  statute  may  plead 
the  criminality  of  such  corporation  aa  a 
refusal  to  produce  its  books.  To  state  this 
proposition  is  to  answer  It.    While  an  iiv 
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4lTldiul  nuj  Iftwfnllf  nfoM  to  uuwer 
fawrlmiiutliig  quMtioni  onleM  protected  by 
§a  Immnnity  itatute,  it  doea  not  follow  that 
k  aorpontlon,  vested  witli  Bpecial  privileges 
•nd  fruielilna,  may  refuM  to  ibow  ita  band 
wbm  eharged  with  on  abuse  of  nich  privi- 
leges. 

",  ,  .  Being  subject  to  tbi*  dual 
■ovaraigntj,  tbe  general  govenunent  posses- 
aei  the  wuna  right  to  aee  that  ita  own  laws 
we  leapected  U  the  atate  would  have  with 
reapect  to  tlie  special  fTaoBhitea  vested  in 
It  by  the  laws  of  tbe  atate.  The  powers 
of  the  general  govenunent  in  this  particular 
in  the  vindioatien  of  ita  own  laws  are  the 
•■me  BB  if  tbe  corporation  had  been  created 
by  an  act  of  Coogresa.  It  ia  net  intended 
to  intimate,  however,  that  It  has  a  general 
visitatorial  power  over  state  corporations." 
Bee  also  Consolidated  Rendering  Co.  v.  Ver- 
mont, EOT  U.  S.  641,  fi2  L.  ed.  327,  28  Sup. 
CL  Bep.  ITS,  12  A.  A  B.  Ann.  Cas.  BSS; 
Hammond  Pacldng  Co.  v.  Arkansas,  212  U. 
8.  822,  pp.  848,  349,  6S  L.  ed.  530,  543,  M4, 
SO  Sup.  Ct  B^.  870,  IS  A.  ft  B.  Ann.  Gas. 
040. 

The  appellant  held  the  corporate  booka 
mbject  te  tbe  corporate  duty.  If  tbe  cor- 
poration wers  guilty  of  misconduct,  he 
eould  not  withhold  ite  books  to  save  it; 
and  if  he  were  implicated  in  the  violationa 
of  law,  he  could  not  withhold  the  books 
to  protect  himself  from  the  effect  of  their 
^  dlsolosurea.  Tbe  reserved  power  of  visits' 
5  Uon  would  seriously  be  embarrassed,  if  not 
7  wholly  defeated  in'ite  eSective  exercise,  if 
jfuilty  oOioere  could  refuse  Inspection  of  tbe 
/eooids  and  papers  of  the  corporation.  No 
personal  privilege  te  wbEeh  tbey  are  en- 
titled requires  auoh  a  eonclusion.  It  would 
not  be  a  recognition,  but  an  unjustifiable 
extension,  of  tbe  personal  righte  tbey  enjoy. 
Th«7  may  decline  to  utter  upon  the  wit- 
ness stand  «  single  eelf-criminating  word. 
They  may  demand  that  any  accusation 
■gainst  tbem  individually  be  established 
without  the  aid  of  their  oral  testimony  or 
the  eompnlsory  production  by  them  of  their 
private  papers.  But  the  visitatorial  power 
wblob  existe  with  respect  to  the  corpora- 
tion of  necessity  reaebea  the  corporate 
books,  without  regard  to  the  conduct  of 
tbe  euetodian. 

Nor  la  it  an  answer  to  say  that  In  tbe 
present  ease  the  inquiry  before  tbe  grand 
Jury  was  not  directed  against  the  corpora- 
tion itself.  The  appellant  bad  no  greater 
right  to  withhold  tbe  books  by  reason  of 
the  fact  that  the  corporation  was  not 
eharged  with  erimina]  abuses.  That,  if 
tbe  eorporatlon  had  been  so  eharged,  he 
would  have  been  compelled  to  submit  tbe 
boolcs  to  inspection,  despite  tbe  consequences 
to   himself,   sufBciently   shows   the    absence 


of  any  bade  for  ft  olalm  on  Us  part  tt 
personal  privil^e  as  to  thami  it  could  not 
depend  upon  the  question  wliether  or  not 
another  was  aceuaad.  Tbe  only  question 
was  whether,  as  against  the  corporation, 
the  books  were  lawfully  required  in  the 
administration  of  justice.  When  the  ap- 
pellant became  president  of  tbe  corporation, 
and  as  such  beld  and  used  ite  books  tor 
the  transaction  of  ite  business  committed 
te  his  charge,  he  was  at  all  times  subject 
to  ite  direction,  and  the  hooka  continuously 
remained  under  ite  control.  If  another  took 
hia  place,  hla  custody  would  yield.  He  oouM 
sssert  no  personal  right  to  retein  the  cor- 
porate books  against  any  demand  ot  govern- 
ment  wbiob  the  corporation  was  bound  to 
recognize.  • 

We  have  not  overlooked  the  early  English  % 
decisions  to* which  our  attention  baa  been  * 
called  (Rex  v.  Pnmell,  1  W.  BL  ST,  1 
Wils.  23S;  Ru  v.  Granatolli.  7  State  Tr. 
N.  S.  979;  see  also  Rex  t.  Cornelius,  t 
Strange,  1210),  but  these  cannot  be  deemed 
controlling.  The  corporate  duty,  and  the 
relation  of  tbe  appellant  as  the  oflSoer  at 
the  corporation  to  ite  discharge,  are  to  be 
determined  by  our  laws.  Nothing  more  Is 
demanded  than  that  the  appellant  should 
perform  the  obligations  perteining  to  his 
custody,  and  should  produce  the  books  wbieh 
be  holds  in  bis  ofBcial  capacity  in  accord- 
anee  with  tbe  requiremente  of  Uie  lubpom^ 
None  of  his  personal  papers  are  subject  to 
inspection  under  tbe  writ,  and  bis  action 
in  refusing  to  permit  the  examination  of  the 
corporate  books  demanded  fully  warranted 
his  oommitment  for  contempt. 

Tlie  Judgment  snd  orders  of  tbe  drealt 
Court  are  affirmed. 

Hr.  Justice  HoKennB,  dissenting; 

I  am  unable  to  concur  with  my  brethm, 
and  if  the  application  of  &  conetitutional 
provision — indeed,  a  constitutional  pro- 
vision whose  purpoee  is  the  protection  at 
personal  liberty — was  not  involved,  I  might 
not  even  signify  opposition.  Tbe  applica- 
tion of  tbe  Constitution  of  the  United 
Stetes,  eepecially  aa  it  may  affect  perscmal 
privileges,  is  the  most  serious  duty  of  the 
court.  It  is  sure  to  have  consequence  be- 
yond the  instance,  and  JustlBes  tbe  expres- 
sion of  the  views  a  member  of  the  court 
may  bave  about  it> 

The  facte  are  stated  In  tbe  opinion,  but 
they  are  not  all  of  equal  signlficaneat 
indeed,  may  confuse  unless  diatinguiahed. 
I  put  to  one  side,  therefore,  all  consider*' 
tion  of  the  prooesa  by  whieh  tbe  letter- 
press books  were  brought  Into  eonrt  or 
before  the  grand  jury.  They  were  taken 
there,  of  course.  In  deference — in  snb- 
miision.   It  may  be  better  to  say— to  tlw 
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7  r— ""M  of  tb*  Inr  ttpiwiMd  im  tha'nb- 
poouk  BMlstanw  to  tlutt  wu  not  offarad 
bf  WUaon,  nor  wu  it  ntotaMarj,    Boyd 

ihiiud  etatM,  lie  n.  s.  eie,  29  l.  ed. 

740,  «  Sap.  Ct  Bep.  524.  HIi  ooniti- 
tntionml  right  iru  atwrtad  mfterwardt. 
Wllh  Wikcm,  tiwn,  uid  tha  books  In  hla 
poiMwIoB,  W0  Iwm  to  dB»l,  nad  th«  rights 
Iw  had  In  mch  sitnatlon;  uid  l«t  si  fcaep 
Id  mind  tlwt  it  was  his  guilt  imdeT  the 
lawa  tliftt  WM  nnder  InvMtigAtioo  Mid 
wbieh  tha  book*  wer«  Mnight  for  the  porpoBe 
of  npoiing.  Three  Indiotment*  had  alread; 
been  found  ■gkinrt  him.  Crime,  therefore, 
had  been  formally  eharged,  and  further 
orime  was  beli^  InTastigated, — not  erime 
by  the  eorporatioB,  but  crime  by  him,  and 
tha  proof,  it  was  sapposed,  lay  in  the 
faooka.  They  were  sought  for  do  other 
nawm.  They  wars  demanded  of  him  to 
n&Tlst  him.  To  tha  demand  ha  antwared 
that  tha  Conatitntion  of  his  country  pro- 
tasted  him  from  producing  eridenea  against 
himself.  And  he  was  certainly  aslrad  to 
prodnae  snob  evidence.  Tha  books  were  in 
Us  possession  In  an  assertion  of  right  over 
tlwm  against  everybody.  In  the  trana- 
nations  tlMy  recorded  he  was  a  participant, 
and,  it  may  be,  the  only  doer.  It  Is  made 
•ometbing  of  in  tbs  opinion  that  tba  oor- 
poratlon  was  willing  to  havv  tha  books 
snrrendered.  The  more  nnmlatakabla,  there- 
fore, was  the  elalm  of  Wilson  a  personal 
privIlagK  And  let  It  be  kept  in  mind  that 
it  was  his  own  prirllega  that  ha  elalmad. 
Dot  that  of  the  corporation;  and  I  pass 
by  as  irrelarant  a  eonaideration  of  what 
diselosnres  eonld  hsTO  been  required  of 
it,  avan  If  it  had  been  aeeuaed  of  crime  and 
there  had  been  pending  an  inquiry  against 
». 

Uptoi  what  ground  was  the  privilege 
denied  f  Upon  the  gronnd  that  the  bot^ 
ware  not  his  property,  but  that  of  the 
eorporation,  and  they  are  assimilated  In 
the  opinion  to  public  dooumenta, — a  con- 
sidsration  I  pass  for  the  present.  How  far, 
as  ftfTeeting  the  priTi1«ge,  la  the  mle  of 
tha  title  to  property  to  be  carried  T  Every 
rule  may  be  tested  by  what  oau  be  done 
^  nnder  it.  WheneTor  a  privilege  Is  elalmed 
5  agahut  the  protection  of  books,  or,  of 
■  eonne,  other* property,  may  an  Issue  be 
lalaed  as  to  title,  and  upon  Its  decision 
by  tha  court,  the  right  to  the  privilege  be 
40termlned^  or  ahall  the  rule  only  be  applied 
wben  snch  issue  is  not  madet  And  what 
of  partnerahip  property,  or  property  otbar- 
wlse  owned  in  commonT  Does  the  degree 
of  IntsKst  affect  the  rule?  In  the  ease  at 
bar,  Wilson  asserted  the  right  to  bold  the 
\to6kM  against  the  corporation.  However, 
aneh  considerations  are,  In  my  view,  of 
ainor    Importance,   and 


only  to  show  to  wbat  msertidaHaa  wo  may 
go  when  wa  laava  tba  alaar  and  idmpla 
direetneea  of  tha  prlvll^e  against  Bel^ 
inerimlnaUon.  As  tha  privilege  la  a  goa^ 
anty  of  personal  liberty.  It  should  not  ba 
qualified  by  oottstmction,  and  a  dlstlnetion 
based  on  the  ownership  of  the  books  da> 
manded  as  evidence  Is  ImmatariaL  Sttoli 
distinction  has  not  been  regarded  acespt  la 
the  eaaa  of  public  records,  aa  wlU  be  as- 
hibited  by  a  review  of  the  anthorltiea. 

In  Rex  V.  QranatelU,  T  Stot*  Tr.  H.  a 
B79,  es6,  Prinoa  QranatelU  was  proaeentad 
tor  breach  of  the  foreign  enlis:bDent  ad 
In  fitting  ont  certain  vessels  to  ha  used  im 
hoatilitiea  against  the  EIng  of  tha  Tw« 
Sicilies.  A  wlbiesa  was  snbponaed  to  pn- 
dnoB  an  agreament  wherdiy  QranatelU 
agreed  to  bay  the  vassels  of  a  oertaln  navt 
gallon  company  of  which  the  witness  WM 
the  sscratary.  The  witnees  rafnied  to  pr» 
dnoe  it,  on  the  gronnd  that  It  might  oon- 
tain  matter  that  might  criminate  hhnsell 
or  other  parties  tor  whom  he  was  interested. 
It  waa  ruled  that  ha  eould  not  be  aom- 
pelled  to  produce  the   agreement. 

In  Bex  V.  Cornelius,  S  Strange,  1210,  aa 
information  was  granted  against  tba  d^ 
fendants,  who  were  Jnstices  of  the  peaoi^ 
for  taking  money  for  granting  Ileenses  to 
alehouse  keepers.  A  rule  waa  applied  for  to 
inspect  the  books  of  tha  corporation.  It 
was  refused,  on  the  gronnd  that  it  would  In 
effect  oblige  a  defendant  Indicted  for  mi» 
demeanor  to  fnmish  erldenoe  agaluat  hinv 
alt  S 

*In  Kex  T.  Punnell,  1  W.  BL  S7,  1  WIl*.  ? 
39,  an  information  was  exhibited  against 
the  defendant,  who  waa  tba  vice  ehaneallor 
of  Oxford,  for  negleat  of  bii  duty  for  not 
pnnlshing  certain  persons  who  had  spoken 
treasonable  words  In  the  streets  of  Oxford. 
The  attorney  general  moved  for  a  mta 
directed  to  the  proper  ofBcers  of  the  unl* 
verslty  to  permit  their  boofei  and  archlvaa 
to  be  inspected  to  famish  evidanee  against 
the  defendant.  The  motion  was  attempted 
to  be  supported  "on  a  suggestion  that  the 
King,  being  a  visitor  of  the  nniveraltif,  bad 
a  right  to  inspect  their  books  whenever  ha 
thought  proper."  It  waa  argued  besides 
that  "Vhen  a  man  la  a  magistrate,  and 
as  such  has  books  in  his  custody,  his  hav- 
ing the  office  ahall  not  secrete  Uiote  books 
which  another  vice  ebaneellor  must  have 
produced."  The  rule  waa  refused,  tba  court 
saying:  *^a  know  no  Inatonce  wherein 
this  court  baa  granted  a  rale  to  inspect 
books  in  a  erlminal  proeeentlon  nakedly 
conaidered."  The  eorporatlona  In  thoae 
I  were  aonsldered  as  private,  as  observed 
by  Wigmore  on  Evidence,  not«B  to  |  2209, 
For  the  same  reanm,  In  Kax  v.  Worsenham, 
I  Ld.  Raym.  706,  the  production  of  eoatoa* 
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houM  boolu  in  an  Information  dgaiiiBt 
enBtomhoiiM  offlcen  for  forging  a  custoio- 
luniso  bond  waa  not  etanpelled.  And  in  Beg. 
V.  Mead,  S  Ld.  EaTm.  927,  books  ot  tfa« 
defendant,  who,  with  eight  others,  waa 
incorporated  aa  highway  (urvejorB,  the; 
being  coDiidered  of  a.  private  nature,  were 
not  required  to  be  produced.  Such  eorpora- 
tiona  would,  no  doubt,  be  regarded  to-day 
aa  public,  aa  observed  by  Wlgmore,  and  ht 
eitea  oawa  in  which  certain  records  were 
deemed  public,  aa  foUowa:  In  a  libel  Buit 
•  pariah  veetry  book  required  by  statute 
to  be  kept;  registered  pharmacist's  reports 
filed  aa  required  by  law;  in  a  criminal 
prosecution  for  unlawful  railroad  charges, 
■  tariff  sheet  publicly  posted;  a  druggist's 
record  of  sales  kept  undar  a  statute  to  charge 
shim  with  illegal  liquor  selling.  By  a  atat- 
?  nte  in  Uaaaachusetti,  "no  official  paper*OT 
record"  produced  by  a  witness  at  a  legis- 
latlTs  hearing  is  to  be  within  the  privilege 
■galnat  self -crimination. 

Aa  a  deduction  from  the  eaaea  I  have 
eited,  the  rule  is  laid  down  In  Wigmors 
on  Evidence  to  be:  "Where  the  corporate 
Biscondnct  involves  also  the  claimant's  mis- 
aondnet,  or  where  the  document  is  in  reality 
the  personal  act  of  the  claimant,  though 
nominally  that  of  the  corporation,  its  dis- 
alosures  are  virtually  his  own,  and  to  that 
extent  his  privilege  protects  him  from  pro- 
ducing them."  [)  2269.] 

It  would  unduly  extend  this  opinion  to 
review  the  cases  which  are  said  to  oppose 
Wigmore's  deduction,  but  aa  Hale  v.  Eenkel, 
/Ol  U.  S.  43,  60  L.  ed.  062,  26  Sup.  Gt. 
Bep,  370,  ia  eited  in  the  opinion  of  the 
-  aourt,  I  will  refer  to  it  briefly. 

It  was  there  held  that  an  officer  of  s 
eorporation  could  not  refuae  to  produce  its 
books  on  the  ground  that  they  would  crimin- 
ate the  corporation.  What  privilege  an  of* 
fleer  of  the  eorporation  had  from  producing 
the  books  on  the  ground  that  they  might 
erlminate  him  waa  not  necessary  to  decide, 
aa  immunity  from  prosecution  wsa  given  by 
statute  for  any  matter  as  to  which  he  should 
testify.  It  may  be  contended  that  it  is 
a  natural  inference  from  the  decision  that 
but  for  the  immunity  granted  he  could 
have  claimed  such  privilege.  See  also  Nel- 
son V.  United  States,  201  U.  8.  92,  60  L. 
ed.  6TS,  28  Sup.  Ct  Rep.  S58.  Circuit 
Judge  Gilbert,  in  a  well -eons!  dered  opinion 
In  Ex  parte  Chapman,  163  Fed.  371,  mode 
iuch  deduction  from  Hale  v.  Henkel,  and 
discharged  Chapman  from  enatady  to  which 
be  had  been  committed  for  refusing  to  pro- 
duce for  the  inspection  of  a  grand  jury 
the  books  and  papers  belonging  to  a  cor- 
poration of  which  he  was  an  ofllcer. 

The  weight  of  authority,  therefore.  Is 
against  the  power  of  a  court  to  eompel  the 


production  of  booka  of  a  prtvata  oorpor^ 
tion  by  anyone  whom  tixtj  would  criminate. 
And  the  cases  seem  right  on  principle.  The 
spirit  of  the  privilege  is  that  a  witness 
shall  not  be  used  in  any  way  to  hli  ^ 
crimination.  When  that  may  be  the  effect  9 
of  any  evidence*reqnired  of  him,  be  it  oral  • 
or  documentary,  he  may  reaiat  He  eannot 
be  made  use  of  at  all  to  secure  the  erl* 
denee.  This  must  necessarily  be  the  ac> 
tent  of  the  privilege.  Bex  v.  Pnnnell,  snpra, 
is  specially  in  point.  The  solicitor  genoml 
for  the  Crown,  replying  to  the  objection 
that  no  one  was  bound  to  furnish  evidence 
against  faimself,  aaid:  "Agreed,  but  a  dis- 
tinction may  be  made.  When  a  man  ia  a 
magistrate,  and  as  such  has  books  In  hta 
custody,  his  having  the  office  shall  not  ae- 
Crete  those  books,  which  another  vice  cdion- 
eeltor  must  have  produced.  Besidea,  tiie 
statutes  are  not  in  the  vice  chanoelloi'a 
custody  only,  but  also  in  the  hands  of  the 
auatoi  arehivorvm." 

And  the  constitutional  protection  ia  not 
measured  by  the  effect,  great  or  small,  en 
the  prosecution.  It  may  be  invoked  even 
though  the  prosecution  may  be  defeated. 
It  is  the  contemplation  of  the  proviaion  of 
the  Constitution  that  suota  may  be  the 
result,  and  that  It  is  less  evil  than  re- 
quiring a  person  to  aid  in  his  eonvieUon 
of  crime. 

Neither  plausible  arguments,  therefoie, 
Dor  considerations  of  expediency  should 
prevail  against  or  limit  a  principle  deemed 
important  enough  to  be  made  constitutionaL 
Such  a  principle  should  be  adhered  to  firm, 
ly.  It  is  said  in  Boyd  v.  United  Statea,  IIS 
U.  S.  eie,  636,  2e  L.  ed.  746,  762,  6  Sup. 
Ct  Hep.  624,  that  "constitutional  provi- 
sions for  the  security  of  person  and  prop- 
erty should  be  liberally  eonitrued.  A  eloes 
and  literal  construction  deprives  them  of 
half  their  efScaey,  and  leads  to  gradual 
depreciation  of  the  right,  as  if  it  conaiatod 
more  in  sound  than  in  substance.  It  Is 
the  duty  of  courts  to  be  watchful  tor  the 
constitutional  rights  of  the  citisena,  and 
against  any  stealthy  encroachments  thereon. 
Their  motto  should  be  olttta  prtncipU*." 

In  a  case  of  seisure  and  forfeltore  et 
certain  property  under  the  customs-rwaniia 
laws  for  fraudulent  Invoicing,  Boyd  entered 
a  claim  for  the  property.     Before  the  trial 
it  became  important  to  know  the  quantity  « 
and  value  of  the  property.     In  obedienet  £ 
to   an   order   issued  by  the  court*under  »■ 
statute    of   the    United   Statea,    Boyd    pro- 
duced   the    invoices    of    the    property,    but 
objected  to  their  inspection,  on  the  ground 
that   in   a  suit   for   forfeiture   no  evidence 
can  be  compelled  from  the  elaimanta,  and 
also  that  the  statute,  so  far  aa  It  cmnpelled 
production  of  the  evidence  to  be  naed  agaiart 
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Um,  mu  oneoiutitiitloiiAl  and  Told.  It 
wna  held  that  tha  order  of  th«  eonrt  and 
the  statute  Tiolatad  both  the  4th  and  Eth 
Amendmente  of  the  Conttltutlon  of  the 
United  State*,  notwithatanding  that  the 
statute  eould  trace  its  purpoae  back  to  one 
pasMd  In  1883,  whieh  bad  been  sustained 
by  deeiilons  in  the  circuit  and  district 
eoorts,  and  notwithstanding  it  also  had 
been  sustained  by  such  decisions.  The  case 
ba*  been  criticized,  but  it  hu  endured  and 
baa  become  the  foundation  of  other  de- 
cisions. Indeed,  eminent  legal  names  maj 
be  dted  in  eriticisni,  it  not  ridicule,  of  the 
poUcy  ezpresaed  by  the  5th  Amendment, 
that  la,  the  policy  of  proteetion  against 
■eU-crlmlnation.  It  is  declared  to  have  no 
logioal  relation  to  the  abuses  that  are 
■aid  to  sustain  It,  and  that  the  pretense 
lor  it,  so  far  as  baaed  on  hardship,  Is  called 


"old   ' 


-law 


yer'a  reason")  and  a  "double  distilled  and 
trebled  refined  •entimetitality.'*  So  far  as 
based  on  nnfalmesa.  It  is  called  "the  fox 


•wape,  the  subaequent  pursuit  being  made 
therri)y  mora  interesting.  And  it  la  asked, 
supposing  a  witness  upon  the  stand  in  a 
prosecution  for  robbbery,  "a  question  Is  put, 
the  efteet  of  which,  were  he  to  answer 
it,  might  be  to  subject  him  to  oooTiction 
In  respect  to  another  robbery,  attended  with 
nmrder"  (such  high  offenses  give  emphasis 
to  the  argument), — "on  the  ground  of  pnb- 
Ils  utility  and  common  sense,  is  there  any 
reason  why  tha  eollateral  advantage  thus 
proffered  by  fortune  to  justice  should  be 
for^pnie  f"  S  Bentham,  Judicial  Bv.  pp.  229 
et  seq.  A  reply  would  be  difficult  if  govern- 

^  ment  had  no  other  ooncem  than  the  pnn< 

a  Ishnient  of  crime. 

•  *  If  the  govenunent  hsd  no  other  eonoem, 
short  cuts  to  conviction  would  be  justified 
and  eommendable  in  proportion  to  their 
shortness.  The  general  warrants  which  John 
Wilkes  resisted  were  such  a  cut;  so  were 
writs  of  assistance  Issued  in  Colonial  times. 
Their  Inducement  was  the  detection  of 
crime,  and  yet  popular  rights  were  vlndl- 
sated  in  the  reatstanee  to  the  first,  and 
the  "child  Independence  was  bom"  by  re- 
sistance to  the  second. 

I  will  not  pause  to  vindicate  the  privi- 
lege of  the  Sth  Amendment  against  eon- 
siderations  of  expediency,  nor  to  inquire 
whether  It  is  a  well-reasoned  principle,  one 
logically  following  from  abuses,  properly 
adapted  to  the  facts  of  life  when  It  was 
adopted,  or.  If  so  thsn,  not  now.     It  has 


passed  frau  polonies  and  has  seenrsd  tha 
sanction  of  eoasUtutional  law.  Conrts  eaB> 
not  change  it.  or  add  to  it,  or  take  fnxn 
it  to  suit  the  "condition  of  modern  dvill- 
Mtion,"  as  it  was  suggested  In  a  esse  sub- 
mitted with  this.  It  is  as  vital  now  as 
when  ordained,  and  is  not  uncertain.  It 
Is  plain  and  direct  as  to  the  source  of 
criminating  evidence.  The  aocuaed  person 
cannot  be  made  the  source.  What  Lord 
Camden  denominated  "an  argument  of  util- 
ity" should  not  prevail  now,  as  it  did  not  la 
Westminster  Hal]  when  he  pronounced  bis 
great  judgment  against  general  warrantsi 
Indeed,  English  courts,  as  I  have  shown, 
have  never  wavered  nor  felt  eonstrained  by 
the  demands  of  orlmlnal  Jnstiee  to  depart 
from  or  qualify  In  any  way  the  strength  of 
the  privilege.  Is  It  possible  that  a  written 
constitution  is  more  fiexible  in  its  adapta- 
tious  than  an  unwritten  one,  and  tbat  the 
spirit  of  Gngliib  liberty  is  flrmer  or  more 
consistent  than  that  of  American  liberty,  or 
disoems  more  clearly  the  danger  of  relaxing 
the  strictness  of  any  of  tlu  guaranties  of 
personal  rights  I 

A  limitation  by  construetlon  of  any  of 
the  constitutional  securities  for  personal 
liberty  is  to  be  deprecated.  A  people  may 
grow  careless  and  overlook  at  what  cost 
and  through  what  travail  they  acquired  « 
even  the  least  of  their  llberfiea.*  The  pro*-  ? 
ess  of  dsterioration  is  simple.  It  may 
even  be  conceived  to  be  advancement,  and 
that  intelligent  self-government  can  bs 
trusted  to  adapt  itself  to  occasion,  not 
needing  the  fetters  of  a  predetarmlned  mis. 
It  may  come  to  be  considered  that  a  eon- 
stitution  Is  the  cradle  of  Infancy,  that  ft 
nation  grown  up  may  boldly  advance  in 
confident  security  against  the  abuses  of 
power,  snd  that  passion  will  not  sway  more 
than  reason.  But  what  of  the  end  whea 
the  lessons  of  history  are  ignored,  when  the 
barriers  erected  by  wisdom  gathered  from 
experience  are  wealEened  or  deatroyedT  And 
weakened  or  destroyed  they  may  be  whesi 
interest  and  desire  feel  their  restralnL 
What,  then,  of  the  endT  Will  history  re- 
peat itself!  And  this  Is  not  a  cry  of 
alarm.  "Oitta  prinoipiis"  was  the  warn* 
ing  of  Mr.  Jostiea  Bradley  in  Boyd  v. 
United  States  against  the  attempt  of  ths 
government  to  break  dovro  the  constitu- 
tional privilege  of  the  eitisen  by  attempting 
to  exact  from  him  evidence  of  fraud  against 
the  customs  laws,  I  repeat  the  warning. 
The  present  ease  Is  another  attempt  of  the 
same  kind,  and  should  be  treated  in  ths 
same  way. 


.V  Google 


U  SUFBEUE  COUET  BSFOBXER. 


UmTED  STATES.  (No.  36$.) 
WILLIAM  DREIER,  AppL, 


S59.) 

WiTMKSaBS    (1    2»8»)— SKLF-CtalilNATlOM— 

PBODUonon  of  Cokpokatb  RrcdBos  1h- 

ORUuifATiHO  OrncKB. 

A  aorponte  officer  euiiiot  nrg«  hia  con- 
■Utatirak]  prlTilege  agaluat  Mlf-eriminft- 
ttim  to  «zeiiM  bit  ref^al  to  pToduoe  the 
eorpont*  records  In  hU  cuatodj  before  the 
«nuid  ioTT  under  k  mibpauA  dueee  toenm 
directed  to  him,  b«e«uM  their  content* 
Bin  tend  to  Inoriinl&ate  him. 

[Bd.  Not!.— For  other  euei,  •••  W[Uibu«i. 
Owit  DU.  H  lOS-IMl:    Ceo.  Dig.  i  US.*] 

[Nob.  S6B  ud  aS9.] 
Argned  October  21,  1910.    Ordered  for  re- 

argoineDt  before  full  bench  Nomnber  28, 

igiO.    Beargued  Mnroh  8,  1911.    Decided 

M«7  16,  1911. 

IN  ERROR  to  the  Circnit  Court  d  the 
United  State*  for  the  Sonthem  Die- 
triet  of  Kew  Yorlc  to  review  a  oommitnient 
for  contempt  In  diiobc^jng  a  tobptena  duoea 
tecum.    Alao 

AN  AFFXiLL  from  the  areuit  Oourt  of 
the  United  States  for  the  Southern  IMa- 
trict  of  New  York  to  reriew  an  order  dia- 
mlulng  a  writ  of  habeaa  eorpua  to  Inquire 
Into  the  detention  under  meh  oommltment. 
Affirmed. 

Ha  facta  are  stated  in  the  optnion. 

Meaara.  W.  Wtckbain  Smith  and  John 
S.  lbxw«Il  for  plaintiff  in  error  and  appel- 
lant 

Asdstant  to  the  Attome7  General  Ken- 
yon,   Attorney   General   Wlckerahain,   and 
Ur.  0.  E.  Harrison  for  defendant  In  error 
a  and  appellee. 

?   *  Mr.  Justice  Hoghea  deUrered  the  opinion 
of  the  court: 

The  plaintiff  In  error  and  appellant,  Wil- 
liam Dreier,  waa  subp<Enaed  to  produce  be- 
fore the  grand  jury  in  the  circuit  court  cer- 
tain books  and  papers  of  the  Uchtenstein 
Millinery  Company,  a  New  York  corpora- 
tion, of  which  be  waa  the  secretary.  The 
grand  jury  waa  conducting  an  inquiry  with 
reapect  to  alleged  violations  of  tlie  eustoma 
laws  by  K.  Hayes  and  others.  The  anti- 
posna  contained  tlie  ad  tettifieandwn  clause, 
but  the  only  question  presented  is  with  re- 
spect to  the  demsnd  for  the  corporate  docu- 
menta.  For  hia  refusal  to  produce  tliem  for 
the  inspection  of  the  grand  jury,  Dieier 
waa  committed  tor  contempt-  The  first  case 
(No.  S68)  ia  a  writ  of  error  to  the  circuit 
MBit  to  review  the  judgment  holding  him  to 
be  in  eontempt,  and  directing  hia  commit- 


ment; and  the  aeoond  (No.  359)   la  an  ^■ 
peal  from  an  order  dismiasing  a  writ  of  lift-  e 
beaa  eorpua.     The  contention  of  Dreier  In  § 
both  cases  is*tbat  the  oontenta  of  the  l)ooks* 
and  papers  would  tend  to  incriminate  Ikli^ 
and  that  the  proceedings  to  compel  thalt 
production    were    in    violation    of    the    5th 
Amendment  of  the  Constitution  of  the  Unit* 
ed  BUtea. 

It  is  urged  that  If  he  had  a  privilege  Ua 
oondnot  was  such  as  to  constitute  a  walnt. 
But  it  la  not  neceaaary  to  eonsider  the  eaaa 
in  this  sspecL  Dreier  was  not  entitled  to 
refuse  the  production  of  the  corporata  re» 
ords.  By  virtue  of  the  fact  that  they  wen 
the  documents  of  the  corporation  in  his  ens- 
tody,  and  not  his  private  papers,  he  waa 
under  obligation  to  produce  them  when  called 
for  by  proper  prooeaa.  Wilson  v.  United 
SUtea  (decided  tbia  day),  221  U.  8.  361.  GB 
L.  ed.  — ,  31  Sup.  Ot  Bep.  688.  In  that  case 
the  writ  waa  directed  to  the  corporation, 
and  here  it  waa  addressed  to  the  cuatodiaM. 
As  he  had  no  privjl^e  with  reapect  to  tlM 
corporate  books  and  papers,  it  w«<  Ua  dn^ 
to  obey. 

Affirmed. 

Ur.  Justice  HcKoank  eoncnra  lo  the  n> 
suit  upon  the  ground  of  waiver. 

(m  V.  B.  MB.) 

LIVERFOOL  t  LONDON  ft  GLOBE  IN* 
8URANCM  COMFANY  OP  NEW  YORK, 
Plff.  in  Err., 

BOARD  OF  ASSESSOaS  FOR  THE  FAR. 
I8H  OF  ORLEANS,  the  (Sty  of  New  Or- 
leans, and  the  State  Tax  Collects  for  tha 
First  District  of  tha  Ci^  of  New  Orleans. 

OoNsnruTioifAi.  luw  ((  283*)— Dub  Pbo- 
ous  OF  Law  —  Tazihq   Pbofbbtt  of 

NONBSBlDKKTfl. 

1.  state  taxation  of  the  amonnta  due  a 
foreign  insnraooe  company  by  it«  poU^ 
holders  in  the  state  for  premiuma  on  which 
credit  of  thirty  and  siitv  days  had  been  ex- 
tended does  not  take  the  property  of  tlia 
company  without  due  process  of  law,  con- 
trary to  U.  B.  Const.,  14tb  Amend.,  even 
though  such  indebtedness  is  not  evidenced 
by  written  Instruments. 

£Ea,  Note.— For  oUnr  easM,  hw  ConstltaUos- 
sl  Law,  Cent.  Dig.  ||  SU-M«;  Dec.  Dig.  i  tSt.*] 
OOKBTiTUTiONAL  Law   <%  283*)— Do«  F»0- 

CEss  OF  Law — Excessive  Taxatior. 
Z.  Asaesaing  in  excess  of  actual  indebted- 
ness the  amounts  due  a  foreign  insurance 
company  by  ita  policy  holdera  in  the  State, 
on  which  credits  have  been  extended,  does 
not  take  the  property  of  the  company  with- 
out due  process  of  law,  where  proper  o^ 
portunity  was  afforded  for  correction. 

[Hd.  Note.— For  other  caseB,  aae  Constltutlim- 

al  Law.  CenL  Dig.  i;  S>1-»M:    Dec  Dig.  |  tO-l 

INo.  02.] 

Argued  April  18,  19.  1911.    Deddad  ICaj 
15,  1911. 
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state  of  Lonliii^ui  to  nrritw  a  judgment 
wbl«h  kfflnned  a  judgment  of  the  CItII  Dis- 
trict Coort  for  the  PMieli  of  Orleuia,  In 
that  State,  diamiBaing  a  edit  b;  a  foreign 
inanranoe  eompMir  to  eanoel  an  aaaeument 
for  taxation.    Ai&rmed. 

See  uune  eaae  belov,  122  La.  98,  47  So. 
41S. 

nie  taota  are  stated  in  the  opinion. 

Bfeeara.  Honte  U.  Lemann,  Alex.  O. 
Kisct  J-  Blane  Monroe,  and  Hanj  H.  Hall 
fur  plaintiff  In  arror. 

Ueaan.  Barrj  P.  Sneed,  Oeorcs  H. 
Tvrriberrjr.  and  H.  Garland  Dnpra  for 
^  defendante  in  error. 

•  'Mr.  JtieUce  Hngfaea  delivered  the  opin- 
ion of  the  eonrti 

Thla  tuit  waa  brought  bj  the  Liverpool 
ft  London  ft  Olobe  Insurance  Companj  of 
New  York,  a  foreign  corporation  doing 
bnelneM  In  the  state  of  Louisiana,  to  can- 
eel  an  assessment  made  bj  the  board  of  aa- 
■enore  for  the  parish  of  Orleans  (or  the 
7«ar  190e. 

The  assessment  itself  la  not  shown  bj 
tbe  record,  but,  from  the  teetimony,  the 
mpreme  court  of  the  state  concluded  *^hat 
the  property  intended  to  be  assessed  was 
the  amount  due  plaintiff  bj  Its  policy  hold- 
era  in  this  state  for  premiums  on  which 
credit  of  thirty  and  aixty  days  had  been 
extended,"  Dealing  with  the  case  from 
this  standpoint,  that  court  affirmed  a  Judg- 
ment dismiHing  the  suit,  giving  as  Its  rea- 
sons "that  the  said  credits  are  due  In  thla 
state,  and  have  arUen  In  the  courae  of  the 
business  of  the  plaintiff  company  done  In 
this  state,  and  are  therefore  part  and  par- 
ed of  the  said  buslnera  in  this  itate,  and 

.  as   a  conBequence   are  taxable   hare."     122 

■  La.  98,  47  Bo.  416. 

•  •  The  Insurance  company  brings  this  writ 
of  error,  insisting  that  the  premium  ac- 
counts did  not  constitute  property  taxable 
In  Louisiana,  and  that  In  consequence  the 
asaesRuient  violated  the  I4th  Amendment 
of  the  Constitution  of  the  United  States  in 
depriving  the  company  of  its  property 
without  due  procese  of  law. 

The  assessment  was  laid  under  act  170 
«f  189S.  Section  I  of  this  act.  In  defining 
property  subject  to  taxation,  includes  "all 
rights,  crediU,  bonds,  and  securities  of  all 
kinds;  promissory  notes,  open  accoun'.j, 
and  other  obligations  .  .  .  and  all 
movable  and  Immovable,  corporeal  and  in- 
corporeal, articles  or  things  of  value,  owned 
and  held  and  controlled  within  the  state 
of  Louisiana  by  any  person,  in  any  capacity 
whatsoever."  Section  7  mekea  it  the  duty 
of  the  tax  assessors  to  place  upon  the  as- 
sessment list  all  property  subject  to  tax- 
ation, and  provides  as  follows: 

"Provided  further,  that  In  assessing  mer- 


fttmttif  finns  the  trua  faitast  mi*  pnrpoM 
of  this  aet  shall  be  held  to  mean  the  pla- 
cing of  such  value  upon  the  stodc  In  trade, 
all  cash,  whether  borrowed  or  not,  mon^ 
at  interest,  open  accounts,  credits,  etc,  t* 
will  represent  In  their  aggr^at*  a  fair 
average  of  the  capital,  both  cash  and  erod* 
it,  employed  in  the  bnainesa  of  the  party 
or  parties  to  ba  asseased.  And  this  shall 
apply  with  equal  foroe  to  any  person  or 
persona  representing  In  this  state  budneaa 
interests  that  may  claim  a  domldl  elsa* 
where,  the  Intent  and  purpose  being  that 
no  nonresident,  either  by  himself  or  through 
any  agent,  ehall  transact  businsaa  hera 
without  paying  to  the  state  a  corresponding 
tax  with  that  exacted  of  its  own  citlaenat 
and  all  bills  rcoetvable,  obligstions,  or  cred- 
its arising  from  the  busineaa  done  i»  thla 
state  are  hereby  declared  assessable  with- 
in this  state,  and  at  the  business  domMf 
of  said  nonresident,  Us  agent  or  repi» 
sentative."  ^ 

In  construing  this  statute,  the  suprenn  jj 
court  of'Louisiana  In  Metropolitan  L.  Ins.  • 
Co.  V.  Board  of  Assesaora,  116  La.  p.  700^ 
S  LJtJL{N.B.}  1S40,  lis  Am.  St.  Bep.  17% 
39  Bo.  846,  said:  "There  can  be  no  doubt 
that  the  7th  section  of  the  act  of  1B98 
.  .  .  announced  the  policy  of  the  state 
touching  the  taxation  of  credits  and  bills  of 
exchange  representing  an  amount  of  tb* 
property  of  nonreaidenta  equivalent  or  eor- 
respon^ng  to  said  bills  or  credits  whieb 
was  utiliied  by  them  In  the  prosecution  of 
their  business  In  the  state  of  Louisiana. 
The  erident  object  of  the  statute  was  to  do 
away  with  the  discrimination  theretofora 
existing  in  favor  ot  nonresidents  as  agahut 
residents,  and  place  them  on  an  equal  foot* 
ing."  Again,  in  General  Eleetrio  Co.  t. 
Board  Of  AeseesoTS,  121  La.  110,  40  So.  122, 
where  open  accounts  arising  on  the  aala 
of  merchandise  were  the  subject  of  the  as- 
sessment, the  court  saidt  "There  can  ba 
no  serious  question  but  that  the  legisla- 
ture has  provided  that  credits  due  upon 
open  accounts  arising  out  of  business  dona 
in  this  state  by  nonresidents  shall  ba 
taxed.  .  .  .  The  state  Imposes  this  tax 
because  of  her  need  of  the  revenue  to  be 
derived  from  It;  she  extends  to  the  busi- 
ness the  protection  of  her  laws,  and  seek* 
to  make  the  buatneas  bear  its  just  propor- 
tion of  the  burden  of  taxation.  The  eitua- 
tion  would  be,  we  repeat,  unfortunate,  not 
to  say  deplorable,  If  the  state  were  left  no 
choice  between  having  to  forego  his  needed 
revenue,  or  else  handicapping  with  this  tax  ' 
the  business  of  her  own  citizens  and  home 
corporations  In  their  competition  with  for- 
eigners for  the  business  to  be  done  here." 
And  bis  decision  was  followed  in  the  present 

This  court  has  had  repeated  occasion  to 
consider  the  validity  of  taxes  Impc 
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der  tba  Louliluia  ast.  Tb«  eaa«  of  Naw 
(Mmbm  t.  Stampel,  ITS  U.  B.  SOO,  44  L.  «(L 
17i,  20  6up.  CL  Rap.  110,  uom  under  chap- 
tar  106  of  tha  SUtutw  of  1890,  but  the 
pertinent  feature*  of  the  aet  were  the  lame. 
There  It  appeared  that  the  aaieaeed  cred- 
gi  Us  were  evidenced  by  notea  secured  bj 
U  mortgagei  on  real  eetate  in  New  Orleans; 
■  that  thete*  notes  and  mortgage*  were  in 
that  city,  in  the  pouession  of  an  agent, 
who  coUeeted  the  proceeds  and  the  interest 
as  it  became  due,  and  deposited  the  same 
in  a  baDic  in  New  Orleans  to  the  credit  of 
the  plaintiff,  the  guardian  of  infant  owi 
who,  like  herself,  were  domiciled  in 
■tate  of  New  York.  The  tax  was  sustained. 
In  State  Asseason  w.  Comptoir  Nat.  WEi- 
eompte,  191  U.  S.  386,  48  L.  ed.  232,  24  Sup. 
CL  Rep.  100,  the  question  arose  under  the 
statute  of  1896.  In  that  case,  a  foreign 
banking  companj  did  business  in  New  Or- 
leans and  there  made  loans  through  a  local 
agent.  The  loans  were  made  upon  collater- 
al security,  the  customer  drawing  his  check, 
which  was  treated  as  an  overdraft  and  held 
as  a  memorandum  of  the  indebtednesa. 
The  court  decided  that  the  credits  bo 
denced,  created  ta  the  Louisiana  business, 
were  taxable  In  that  state.  In  Metropol- 
itan L.  Ins.  Co.  T.  New  Orleans,  20G  U.  S. 
S95,  SI  L.  ed.  853,  27  Sup.  Ct.  Rep.  490,— 
also  arising  under  the  act  of  ISOS, — the 
T^dity  of  a  similar  tax  was  upheld.  That 
oaae  was  one  of  loans  made  through  the 
local  agent  of  the  Insurance  company,  a 
Now  York  corporation  doing  bbsinesB  in 
tionisiana,  to  its  policy  holders  upon  the 
■eourity  of  their  policies.  The  course  of 
knsinesa  was  that,  on  the  approval  of  a  loan 
at  the  home  ofBce  of  the  company,  the 
company  forwarded  to  the  agent  a  check 
for  the  amount,  with  a  note  to  lie  signed 
by  the  borrower.  The  agent  procured  the 
note  to  be  signed,  and  forwarded  both  note 
and  policy  to  the  home  office.  The  agent 
collected  and  transmitted  the  interest,  and 
when  the  notea  were  paid,  it  was  to  the 
agent  to  whom  they  were  sent  to  be  deliv- 
ered back  to  the  makers.  At  all  other 
times  the  notes  and  the  policies  securing 
them  were  kept  at  the  home  office  in  New 
York.  In  Board  of  ABsesBors  T.  New  York 
L  Ina.  Co.  218  U.  S.  617,  S4  I.,  ed.  6ST,  30 
Sup.  Ct.  Rep.  365,  the  so-called  credit  eon- 
aisted,  in  fact,  of  a  payment  to  the  policy 
holder  of  a  portion  of  the  amount  for  which 
^  the  oompany  was  bound  by  its  policy.  It 
g  was  found  that,  despite  the  fact  that  notes 
*  were  given,  there  was  uo*peiaona1  liability 
but  simply  a  deduction  in  account.  As 
there  was  no  loan,  there  was  no  credit  to 
be  taxed;  and  a  decree  In  the  dreuit  eourt 
restraining  the  collection  of  the  tax  was 
afflrmed. 


Here  an  indebtadneea  aetnallf  tristeit 
This  Is  aosumed  in  the  objections  to  the 
asseaement.  The  indebtednesa  had  its  or* 
igin  in  the  oourse  of  business  transacted  by 
the  foreign  corporation  in  Louisiana  under 
the  laws  of  that  state.  If  the  Louisiana 
policy  holders  had  given  notes  for  the  pre- 
miums, whidi  were  to  be  collected  through 
the  local  agents,  there  could  ba  no  question 
as  to  the  validity  of  the  tax.  The  differ- 
ence between  notes  given  for  loans  on  pol- 
icies,  and  notes  given  for  premiums,  could 
not  be  regarded  as  a  material  one  so  far 
as  the  taxing  power  of  the  state  is  con- 
cerned. In  both  eases,  the  obligations  tA 
pay  would  represent  returns  to  the  corpo- 
ration upon  business  conducted  within  the 
state;  in  the  one,  for  the  moneys  loaned 
with  compensation  for  their  use;  in  the 
other,  for  the  contract*  of  insurance.  Kor 
would  the  power  to  tax  depend  on  the 
presence  of  the  notea  within  the  state. 
Metropolitan  L  Ins.  Co.  v.  New  Orleans, 
supra;  Bristol  v.  Washington  County,  177 
U.  B.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Bop. 
6SS.  The  notee,  in  theae  cases,  had  been 
removed  to  the  creditor's  home;  and,  de- 
spite this  removal,  they  were  attributed 
to  the  place  of  origin.  Further,  If  there 
had  been  no  notes,  but  the  premium  ao- 
counts  had  been  otiierwise  evidenced  by 
written  instruments,  they  would  have  been 
equally  taxable.  The  "checks"  in  Btata. 
Assessors  v.  Comptoir  Nat.  D'Escompte, 
supra,  were  only  memoranda  of  indebted- 
ness or  vouchers.  "While  called  'checks,' 
and  BO  referred  to  in  the  record  and  by  the 
parties  in  their  dealings,  the  instrument 
delivered  to  the  Comptoir,  in  form  an  or- 
dinary check,  as  though  drawn  for  payment 
on  presentation  from  moneys  deposited, 
bad  no  such  function.  The  money  was  paid 
to  the  customer  upon  the  security  of  the  ^ 
collsteral,  and  the  so-called  check  taken  a 
and  held  as  a'memorandum  of  the  indeht-  ? 
edneas  to  the  Comptoir."  (Pp.  400,  401.) 

But  it  is  said  that  the  state  of  Louis- 
iana bad  no  power  to  tax  the  credits  here 
in  question  because  they  were  not  evi- 
denced by  written  instruments.  The  con- 
tention is  thus  stated  in  the  petition  of 
the  insurance  company  in  the  state  court. 
"Premiums  due  on  open  aocouDt  to  a  for- 
eign corporation  cannot  be  taxed.  The 
legislature  ba*  not  the  power  to  localise 
an  abstract  credit  away  from  the  domieil 
of  the  creditor,  the  state's  power  of  taxa- 
tion being  limited  to  persons,  property,  or 
business  withio  its  jurisdiction.  The  levy- 
ing of  a  tax  upon  incorporeal  things,  such 
as  abstract  credits,  not  in  ao-called  'eon> 
crete'  form,  and  without  tangible  shape, 
violates  the  14th  Amendment  of  the  United 
States  Constitution." 
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The  mMutad  diitlnctlm  c»iiiiot  ba  main- 
UinwL  When  it  ia  eaid  that  intugible 
piopert7,  lud)  as  eredita  on  open  accoaat, 
hwve  their  aitua  at  the  oreditor'a  domioil, 
fh»  metaphor  doe*  not  aid.  Being  Incor- 
poreal, the;  can  have  no  actual  aitiu.  But 
thef  mnatitute  property;  aa  inch  they 
must  be  regarded  aa  taxable,  and  the  quee- 
tion  ia  one  of  jurisdiction. 

The  legal  Action  ezpreased  in  the  maxim 
tnobilia  H^Kuntur  ftrtonam  ylelda  to  the 
fact  of  actual  control  eltewhere.  And  in 
tlie  caae  of  eredita,  though  intangible,  aris- 
ing as  did  those  in  the  present  instance, 
tiM  control  adequate  to  confer  jurisdiction 
maj  be  found  in  the  aoTereignty  of  the 
debtor's  domicil,  The  debt,  of  course,  ii 
not  property  in  the  handa  of  the  debtor; 
bnt  it  is  an  obligation  of  the  debtor,  and  ii 
of  Tslue  to  the  creditor,  because  he  may  be 
compelled  to  pay;  and  power  over  the  debt- 
or at  bis  domicil  Is  control  of  the  ordinary 
means  of  enforcement.  Blackstone  t.  Mil- 
lar, 1S8  U.  B.  pp.  EOS,  200,  47  L.  ed.  444, 
416,  23  Sup.  Ct.  Bep.  2TT.  Tested  by  the 
eriterla  afforded  by  the  authorities  ne  have 
^  eit«d,  Louisiana  must  be  deemed  to  hsvi 
•>  had  Jurisdiction  to  impose  the  tax.  The 
•  (Todita  would  have  bad  no'existence  sare 
for  the  permission  of  Louisiana;  they  is- 
sued from  the  business  transacted  under 
Imt  sanction  within  her  borders;  the  i 
were  payable  by  persons  domiciled  within 
Ilia  state,  and  there  the  rights  of  the  cred- 
itor were  to  be  enforced.  If  locality,  in  the 
aenaa  of  subjection  to  sovereign  power, 
eonld  be  attributed  to  these  credits,  they 
aonld  be  localized  there.  If,  as  property, 
they  eould  be  deemed  to  be  taxable  at  all, 
tbey  could  be  taxed  there. 

The  decision  In  SUte  Tax  on  Foreign-held 
Bonds,  IG  Wall.  300,  21  L.  ed.  179,  is 
not  In  point.  Tliere  tbs  tax  was  on  the 
interest  on  bonds  made  and  payable  out 
•f  the  state,  and  issued  to  aad  held  by  uon- 
nsidenta  of  the  state.  6ae  Savings  &  L. 
Soc  V.  Multnomah  County,  160  U.  8.  p.  428, 
tt  L.  ad.  800,  IS  Sup.  Ct.  Bep.  892;  New 
Orleans  v.  Btempel,  supra,  pp.  319,  320; 
Blackstone  t.  Miller,  supra,  p.  206.  Nor 
was  the  question  determined  in  Murray  v. 
Charleston,  90  U.  8.  432,  24  L.  ed.  700, 
where  a  city  attempted  to  tax  its  corpo- 
rate stock,  or  public  debt,  owned  by  non- 
residents, and  the  court  limited  Its  opin- 
ion to  the  holding  "that  no  municipality  of 
ft  state  can,  by  its  own  ordinances,  under 
the  guise  of  taxation,  relieve  itself  from 
performing  to  the  letter  all  that  it  has 
•Zpreesly  promised  to  its  creditors."  (P. 
448.) 

In  Klrtland  v.  Hotchkiss.  100  U.  S.  491, 
26  L.  ed.  SGS,  it  was  held  that  the  Federal 
Constitution  does  not  prohibit  a  state  from 
taxing  her  own  eitiiens  upon  bonds  belong- 


ing to  them,  although  they  ware  made  I7 
debtors  resident  in  other  states  and  secured 
by  mortgage  on  real  estate  there  situated. 
The  sole  inquiry  waa  with  respect  to  the 
validity  of  the  statute  of  Connecticut, 
where  the  creditor  was  domiciled.  As  the 
court  said  in  New  Orleans  v.  Btempel,  supra 
(p.  321],  in  referring  to  the  Kirtland  Casei 
"It  was  assumed  that  the  situs  of  such  in- 
tangible property  as  a  debt  evidenced  by 
bond  was  at  the  domicil  of  the  owner. 
There  was  no  legislation  attempting  to  set 
aside  that  ordinary  rale  in  respect  to  the 
matter  of  situs.  On  tha  contrary,  th*  ^ 
legislature  of  the  state  of  Connecticut,  g 
'tiom  which  the  ease  came,  plainly  reaf-  ■ 
Srmed  the  rule,  and  toe  court  in  its  opin- 
ion summed  up  the  case  in  these  word* 
(p.  499) :  "Whether  the  state  of  Connecti- 
cut shall  measure  the  contribution  wbicll 
persons  resident  within  its  jurisdictioik 
shall  make  by  way  of  taxes,  in  return  for 
the  protection  it  affords  them,  by  the  value 
of  the  credits,  choses  in  action,  bonds,  or 
stocks  which  they  may  own  (other  than 
such  as  are  exempted  or  protected  from 
taxation  under  the  Constitution  and  laws 
of  the  United  SUtes),  U  a  matter  which 
concerns  only  the  people  of  that  state,  with 
which  the  Federal  government  cannot  rights 
fully  interfere.'"  See  also  Eidd  v.  Alai' 
bama,  188  U.  S.  730,  47  L.  ed.  069,  23  Snp^ 
a.  Rep.  401. 

But,  as  we  have  seen,  the  Jurisdiction  Ot 
the  state  of  bis  domldi,  over  tha  creditor^! 
person,  doee  not  exclude  the  power  of  an- 
other state  in  which  he  transacts  his  busi- 
ness, to  lay  a  tax  upon  the  credits  there 
accruing  to  bim  against  resident  debtors, 
and  thus  to  enforce  contribution  for  tfai 
support  of  the  government  under  whos* 
protection  hia  affairs  are  conducted.  And 
that  tha  Jurisdiction  of  the  latter  state 
rests  upon  considerations  which  are  mort 
fnndamental  than  that  notes  have  been 
given,  or  that  the  credits  are  avidenead  In 
any  particnlar  manner,  was  clearly  brought 
out  in  the  concluding  statement  of  the 
opinion  in  tha  case  of  the  Metropolitan  L. 
Ins.  Co.  T.  New  Orleana,  206  U.  S.  402,  SI 
L.  ed.  see,  27  Sup.  CL  Bep.  490.  Thara 
the  court  said:  "Moreover,  neither  the  Ac- 
tion that  personal  property  follows  the 
domioil  of  its  owner,  nor  the  doctrine  that 
credits  avidaneed  by  bonds  or  notes  may 
have  tha  situs  of  the  latter,  can  be  allowed 
to  obseure  the  truth.  Blackstone  v.  Miller, 
188  U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Bep. 
277.  We  are  not  dealing  here  merely  with 
a  single  credit  or  a  series  of  separata  erad- 
its,  but  with  a  business.  Pbe  iniuranb* 
company  chose  to  enter  Into  the  busineas 
of  lending, money  within  the  state  of  Louis- 
iana, and  employed  a  local  agent  to  conduct 
.  -It  waa  iwndncted  undo  Uw 
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^  bm  of  th«  aUte.  lli«  lUU  undertook 
la  to  tax  th«  capital  amptof  ed  in  the  biui- 
?  neH*j)Tecisel7  u  It  taxed  the  capital  of  ita 
own  citUena  in  like  aituation.  For  the  pur- 
poM  of  arriving  at  the  amount  of  capital 
actoallf  employed,  it  caused  the  credita 
aiiabig  out  of  the  buaineaa  to  be  aaseaaed. 
W*  ^ink  the  state  had  the  power  to  do 
this,  and  that  the  foreigner  doing  buaineaa 
eauDot  eacape  taxation  upon  hia  capital  bj 
ramoring  temporarily  from  the  state  eTt- 
dencea  of  eredita  in  the  form  of  notea.  Un- 
dar  auoh  circumitancea,  they  have  a  taxable 
altna  in  the  atata  of  their  origin."  Equally, 
then,  bad  the  atate  the  power  to  tax  the 
pramium  accounts  here  involved.  They 
arere  not  withdrawn  from  its  eonatltutional 
Authority,  either  by  raaaon  of  the  fact  that 
they  were  payable  in  eonaideratian  of  in- 
^onuica,  inatead  of  loana  or  gooda  sold,  or 
fcy  tha  drcumatanea  that  tha  credits  ware 
Dot  evidenced  by  written  instrumenta. 
Thqy  were  none  the  teas  enforceable  cred- 
ita kriaing  in  the  local  buaineaa. 

It  )■  also  urged  that  the  aaaeaament  waa 
exoeaeive.  This  question  waa  not  auitably 
preaented  In  the  state  court,  for  the  suit 
waa  brought  for  the  cancelation  of  the  en- 
tire asseasroent  upon  the  ground  that,  aa 
ft  whole,  it  was  without  warrant  of  law, 
or,  if  within  the  atatnte,  was  beyond  the 
power  of  the  legislature  to  authorize.  It  is 
said  that,  ao  far  aa  the  aaaeaament  was  in 
axeesi  of  the  actual  credita,  it  was  a  nul- 
11^,  ■•  one  of  property  not  in  existence. 
TIM  subject  of  tha  aaaessment,  however, 
waa  a  cUas  of  eredita  which  was  within  the 
taxing  power,  and  the  qnestion  la  one  of 
amount.  Proper  opportunity  waa  afforded 
for  ita  correction  if  it  waa  too  great;  and 
If  tha  plaintiff  in  error  had  aeaaonably 
sought  a  reduction,  availing  itaelf  of  the 
remedy  that  waa  open  to  it  under  the  state 
law,  it  could  have  obtained  appropriate  re- 
lief. Orient  Ins.  Co.  v.  Board  of  Aasaasors, 
124  La.  872,  60  So.  778.  In  no  aspect  of 
the  case  can  it  be  said  that  there  waa  want 
of  dna  proceae  of  law. 

The  judgment  is  afBrmed. 


<m  IT.  B.  16S.) 

OHIENT  INSURANCE  COMPANY  el  aL. 
PlfTa.  In  Err., 

BOARD  OP  ASSESSOBS  FOR  THE  PAR- 
ISH OF  ORLEANS,  the  aty  of  Now  Or- 
leans, and  John  Fittpatrick,  Stala  Tax 
Collector. 

OonrrrcnoifAi.  Law  {(  28S*>— Dxrx  Peo- 
0K8B  OF  Law  —  Tixina  Pbopkbtt  or 
NoKKHiDEnn. 

1.  Prsminma  dna  a  foreign  insurance 
company  on  open  aeount,  though  charged  to 
the  company's  local  agents  instead  of  to 


tha  policy  holders,  m^  be  subjected  to 
state  taxation  without  constituting  a  talc- 
ing of  the  company's  property  tvithout  due 
process  of  law. 

[Bd.  Nota.— For  oUuir  euM,  ««  CouUtatlan- 
al  Law.  OLt.  Dlf.  »  Wl-tOt;    Dm.  Dig.  |  »t*] 

ConaTiTUTioiTAi.  Liw  (I  28S*)—Djm  P»o- 
— 3B  or  Law— ExcESBivK  Taxatioh. 
.  A  foreign  insurance  company  cannot 
claim  to  have  been  denied  due  proceaa  of 
law  becauae  the  aaseaamenta  for  taxation 
of  the  eredita  due  from  rasidenta  of  tha 
atate  were  groasly  excessive  or  tha  resnit 
era  guesawork,  where  oppoituni^  wm 
afforded  to  inatitute,  within  a  reaaonabla 
tima  fixed  by  law,  a  suit  to  reduce  tha  a*- 
sessmenta. 

[Ed.  Kotg.— Tor  ottiar  ea»a.  sae  CosatltutlaD- 
al  Lav.  Caat  DlK.  H  t»I-«»:    Dae.  Dig.  |  MS.*] 

[No.  807.] 

Argued   April   18   and   Ifi,   1»11.    Decided 
Hay  IS,  1911. 


the  Snprema  Court  of  tba 
_  State  of  Louisiana  to  review  a  judgment 
which  affirmed  in  part  a  judgment  of  tiia 
Civil  Diatriet  Court  for  tha  Pariah  of  Or- 
leana.  In  that  state,  reducing,  but  refusing 
to  cancel,  aaseaamenta  for  taxation  of  cred- 
its due  a  foreign  Inanranoe  company.  Af- 
firmed. 

bdow,  124  La.  872,  CO  So. 
778. 

Tha  facta  are  stated  tn  tha  opinion. 

Heaara.  Honte  M.  IieDannB,  Alex.  O. 
Sine,  3.  Blano  Uonroe,  and  Han;  H. 
Hall  for  plaintiffa  in  error. 

Messrs.  Hanr  F.  Sneed,  Oeorgo  H. 
Terrlbwry,  and  H.  Garland  Dnprc  far 
defndants  in  error.  ^ 

Mr.  Jnatico  Hogboa  delivered  tha  opinfaa  • 
of  the  eourt; 

Thia  ia  a  writ  of  error  to  revlaw  a  Judg- 
ment in  a  conaolidatad  suit  brought  by  ■ 
number  of  foreign  insurance  emporatiow 
doing  buaineaa  in  Louiaiana,  to  cancel  aa- 
seaamenta made  by  the  board  of  aaaaaaon 
for  the  pariah  of  Orleana  far  tba  years  IMS, 
1907,  and  1908,  and  in  tha  altematlT*  for 
their  reduction  aa  axeesaiva. 

The  aaaeaamantB,  ao  far  as  they  are  ta 
queation  here,  ware  for  premluma  dna  on 
open  aooount.  In  the  eouraa  of  iha  ml^ 
a  atipulation  waa  made,  setting  forth  tba 
tma  amount  of  these  premivma.  By  tba 
judgment  of  the  suprone  oonrt  of  tha  stata^ 
tha  aaaeesmenta  for  tha  year  1908  wen  r» 
duced  to  tha  amount  shown  by  the  sttpnla- 
tion,  but  those  for  the  years  190S  and  UOT 
were  sustained  on  the  gronnd  that  tba  aolt 
for  reduction  had  not  been  brought  wfthim 
the  time  preaoribod  by  law.  124  La.  872,  SO 
Bo.  778. 

With  iwpaot  to  tha  taxability  of  tha  pi*- 
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adnm  aeconnta  owtng  hj  Loninluift  debtors, 
the  qneition  U  ths  uune  m  that  presented 
tn  tbe  ease  of  LlveTpool  ft  L.  &  O.  Ins.  Co. 
W.  Board  of  AsMflaora  (decided  this  day) 
221  D.  S.  846,  6B  L.  ed.  — ,  81  Sup.  Ct. 
Rep.  BSD. 

But  it  is  aaid,  upon  the  teatimony  in  thli 
record,  that  the  dabta  were  not  due  to  the 
corporations  bj  the  policy  holdarB,  bnt  by 
their  Louisiana  agents;  that  the  premiums 
mre  charged  to  the  agents,  and  that  the 
eorporatiouB  themselves  gare  no  credit  to 
tlw  policy  holders.  In  their  petition  in  tlie 
state  court  the  plaintiffs  alleged  that  the 
only  eredlta  of  any  Icind  for  money  due  to 
them  were  "uncollected  premiums  due  un- 
der open  aecouat"  They  also  set  forth  that, 
protesting  against  the  legality  of  the  tax, 
they  bad  made  reports  undei  the  statute 
•hoving  the  "uncollected  premiums"  for  the 
years  tn  question.  And  in  their  stipule- 
tioa  "the  actual  amounts  of  outstanding 
%  premiums"  were  stated.  If,  however,  it 
!*  can  be  said  tbat*these  accounts  were  due 
from  the  agents,  still  this  would  not  avail 
the  plaintiffs.  The  premiums  were  the  con- 
sideration for  the  insurance  contracts ;  they 
were  the  returns  from  the  local  business. 
Charging  the  premiums  to  the  local  agents 
did  not  withdraw  the  eredits  accruing  to 
the  oorporations  in  the  business  transacted 
within  ths  state  from  Its  taxing  power. 

It  la  also  insisted  that  the  assessments 
must  be  adjudged  inTSlid  upon  the  ground 
that  they  were  shown  to  be  grossly  exoes- 
alvs  and  to  have  been  the  result  of  mere 
guesswork;  and,  further,  that  the  assessors 
disregarded  the  reports  made  by  the  plain- 
tiffs, and  that  their  applications  to  be  heard 
were  refiMed  because  a  test  ease  was  pend- 
ing. Whether,  with  respect  to  these  con- 
tentions, any  Federal  question  can  be  said 
to  have  been  raised  in  the  state  court,  is 
open  to  serious  doubt.  But  it  does  not  ap- 
pear that  the  constitutional  rights  of  the 
plaintiSs  have  been  violated.  It  would  be 
going  too  far  to  say  that  the  assessments 
were  nullities,  or  that  the  plaintiffs  had 
been  deprived  of  their  property  without  due 
process  of  law.  New  York  tx  ret.  Brooklyn 
<^^  R.  Co.  T.  New  York  State  Tax  Comrs. 
IM  n.  8.  pp^  01,  S2,  SO  li.  ed.  H,  tS,  25 
Sap.  Ct.  Kep.  713.  The  assessments  were 
In  fact  made  by  the  offieere  charged  with 
that  duty  under  the  statute;  if  excessive, 
there  was  opportunity  for  reriew  and  sorree- 
tion.  The  plaintiffs  have  not  been  held 
bound  by  the  aasessment  by  reason  of  Snat- 
Ity  in  the  action  of  the  assessors.  See 
Central  B.  Co.  y.  Wright,  207  U.  &  p.  IS9, 
02  U  ed.  142,  SS  Sup.  CL  Rep.  47.  They 
had  right  of  recourse  to  the  courts  of  the 
state.  If  they  are  eompelled  to  pay  more 
than  the  amounts  admitted  by  the  stipula- 
tion, it  is  because  they  did  not  sue  in  time. 
Th^  have  procured  a  suitable  redaction  of 
the  assessment   for   the   year  1908;    end   s 

•rer  other  emm  h«  Nun*  t^le  A  |  mumsbs  la 


■Imllar  result  could  have  been  reached  for 
the  years  IOCS  and  IQOT  had  action  been 
taken   within    the    period    prescribed.     It 
was  eompetent  for  Uie  l^slature  to  fix  a  ^ 
reasonable  time  within   which   actions  for  S 
reductions* should  be  instituted,   and  then  • 
was  no  violation  of  the  Federal  Constitu- 
tion {q  adjudging  the  rights  of  the  plalB' 
tiffs  aooordingly.     Kentucky  Union  Co.  T. 
Kentucky.  219  C.  S.  pp.  156,  1S7,  59  h.  ed.- 
— ,  81  Sup.  Ct.  Rep.  171 ;   Tertj  t,  Andei^ 
SOB.  9S  U.  5.  628,  24  L.  ed.  303. 

The  judgment  of  the  Supreme  Court  oC 
Louisiana  is  affirmed. 

Judgment  afOrmed. 


JOSEPH  BEEGHAM. 
Trade- Hakkb  ard  Tsade-Nambb  (I  98*}— 

EVIDBKOB  —  PAEBUlO-noRS  —   DlTTEB- 

1.  Oinceding  the  burden  of  proof  to  rest 
upon  the  manufacturer  of  a  medicine  under 
a  secret  formula,  when  suing  to  restrain  th» 
use  of  his  tradename  by  an  alleged  infrin- 
ger, to  show  that  the  hitter's  medicine  is  not 
made  by  his  formula,  there  Is  at  least  • 
prima  ftde  fnveumption  of  a  diSerenoe  b»- 
tween  the  two  formulas. 

[Od.  Note.— For  other  aura,  im  Tntde-Uarks  * 
Trade-Nsmas.  Cent.  Dig,  II IM-IM:  Cec.DtB.|tt.<I 

Tsadb-Mabeb  AMD  Tbade-Naweb  (t  93*)— 

BVIDENCB— BUBDEH     or     PBOOI^-UnTAIB 

CoMPBTrnoir. 

2.  The  harden  rests  upon  defendant  whtv 
sued  for  an  unfair  use  of  the  plaintiff** 
tradename  to  justify  bis  use  at  it. 

[Bd.  Notii.— Por  other  CAwa,  sas  Trmde-Usrki  t 
Trade-NamM,  Ceut.DIs.  !t  1M-10«^  DM.DIcln-T 

Tsade-Mabks  ahd  Tsadi-Naves  (|  71*) — 
UnFAiB  CoupmnoR  —  Pbopuetaby 
Medicines— Sec  BET  FoBinii.A. 

3.  Using  the  name  of  a  manufacturer  ot 
pills  under  a  secret  formula  upon  pilU 
made  by  a  competitor  is  not  saved  from 
being  unfair  because  it  k  accompanied  by  a 
statement  that  the  latter  makes  the  pills, 
siren  If  it  be  eonoeded  that  he  is  using  tlw 
other's  fonnnlk. 

[Bd.  Note,— For  other  cuaa.  ase  Trade-lfatta  * 
Trada-Namai,  Cent.  Dig.  |  Bt:  Deo.  Dig.  I  71.*I 
TBADE-MABKB  AKD  TSADB-NAKEa  Q  8D*)— 

UKFAIB    ColCPBTTTlOn- DErBRBE— IHuttd 

on  PnBLio. 

4.  The  use  of  the  word  >atait"  to  Indl- 
eate  a  medieine  made  by  a  secret  formula, 
when  the  medicine  is  in  fact  not  patented, 
is  not  such  fraud  as  defeats  the  right  of 
the  manufacturer  to  relief  In  equity  againsk 
unfair  CMnpetition. 

fBd,  Note.— For  other  casae.  see'Trade-Ilarks  * 
Trade-Nsmas,  Cant.  DIb-  I  H:  Dm.  DIk.  |  K.*]' 
TRADE-MABKa  AKD  Tbadb-Naues  (|  86*) — 

OHFAIB      C01fFEnTI0n'-^>EFBNBB— B^d> 

OS  Pdblio. 

G.  Hie  continued  use  ot  cirenlars  and  W 
bels  which  suggest  the  foreign  origin  of  a 
produot,  after  its  manufacture  had  been  fa^ 
gun  In  this  country,  and  the  use  of  the  naiiM    . 
of  the  original  proprietor  for  somt  time  »tJ  \ 
ter  the  business  had  been  tranafemd  to  htt' 
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■on,  are  not  sneb  fr&ud  u  defeaU  the  rieht 
of  a  numafutnrcT  to  relief  In  equity 
•galnit  unfair  competition. 

taa.  Note.— Fer  other  essss,  ■««  TrulB-MBrka 
■pd  Tnde-NunM,  Cent  Dig.  I  94:    Deo.  Dts.  i 


[No.  139.1 

Argued  April  21    and  24,  lOlL    Decided 
May  IS,  IBll. 

APPEIAL  from  tlia  United  States  Cirouit 
Court  of  Appeals  for  the  Becond  Circuit 
to  review  a  decree  whicli  affirmed  a  decree  of 
the  Circuit  Court  for  the  Eastern  Diatrict 
of  New  York,  enjoining  the  uh  of  the  name 
of  a  manufacturer  of  pills  under  a  secret 
formula  upon  pill*  made  by  a  eompetitor. 
AlBrmed. 

Sm  same  eaae  below,  86  a  C  A.  623, 
ice  Fed.  ISB. 

The  facts  are  stated  In  the  opinion. 

Heasra.  George  Frederick  Hnrd,  Cor- 
nellne  W.  WIckeraluun  (by  special 
lean).  Max  J.  Eohler,  Uoaea  Weill,  and 
Isaae  Weill  for  appellant 

Hessrs.  John  If.  Vllkl«  and  Charlet  W. 
e  Gould  for  appellee. 

■    *Mr.  Jnstloe  Holmea  delivered  the  opin- 
ion of  tb*  court  i 

This  is  a  bill  by  the  owner  of  a  pro- 
prietary or  patent  medicine,  ao  called,  made 
according  to  a  secret  formula,  and  known 
!•  as  "Beecham's  Fills,"  to  restrain  the  de- 
?  fendant'from  using  the  same  name  on  pills 
made  by  him,  and  trying  to  appropriate  the 
plaintiff's  good  will.  The  plaintiff  bad  a 
decree  in  the  elronlt  court,  enjoining  the 
defendant  from  nBing  the  word  "Beeeham" 
In  connection  with  pills  prepared  or  sold 
by  htm,  which  decree  was  afflimed  by  the 
circuit  court  of  appeals.  86  0.  C.  A.  623, 
159  Fed.  120. 

The  present  appeal  is  based  on  two  or 
three  different  pounds.  The  first  of  these 
)s  that  anyone  who  honestly  can  discoTor 
the  formula  has  a  right  to  use  it,  to  tell  the 
public  that  he  it  using  it,  and  for  that  pur- 
pose to  employ  the  only  words  by  which 
the  formula  can  be  identified  to  the  public 
mind.  As  to  the  defendant's  having  dis- 
covered the  formula,  it  is  said  that  if  he 
makes  a  different  or  Inferior  article  the 
burden  is  on  the  plaintiff  to  prove  the  fact 
Aa  to  the  method  adopted  by  the  defendant 
to  advertise  his  wares,  which,  apart  from 
other  imitations,  consists  in  simply  mark- 
ing them  "Beecham'fl  Fills,"  it  Is  said 
that  the  proper  name  cannot  constitute  a 
trademark,  and  has  become  the  generic 
designation  of  the  thing.  The  defendant's 
use  of  the  name  is  said  to  be  saved  from  be- 
ing unfair  t^  the  statement  underneath 
that  he  made  the  pills. 


Oat.  Taai,' 

Oomiptio  opttnt  paaitwB.  Bound  ganerml 
propositions  thus  are  turned  to  Uw  aupport 
of  a  concluslou  that  manifestly  abould  not 
be  reached.  We  will  follow  and  answer  the 
argument  In  the  order  in  which  we  have 
stated  it  If,  In  a  technical  sense,  the 
burdm  of  proof  is  on  the  plaintiff  to  prove 
that  the  defendant's  pills  are  not  made 
by  his  formula,  there  it  at  least  a  prima 
facie  presumption  of  difference  just  as  In 
the  case  of  slander  there  is  a  presumption 
that  slanderous  words  are  falsa.  A  dif- 
ferent rule  would  prevent  the  owner  of  a 
secret  process  from  protecting  It  except 
by  giving  up  his  secret  Again,  when  the 
defendant  has  to  justify  using  the  plaintiff's 
tradename,  the  burden  Is  on  him.  Finally, 
as  the  ease  presents  what  is  a  fraud  on  Its  ^ 
face,  it  is  mora  likely  that  the  defendant  (•  >; 
*a  modem  advertiser  than  that  he  has  dl»  • 
covered  the  hidden  formula  <rf  the  plida- 
tiff's  success. 

As  to  the  defendsnt's  method  of  adver* 
tising,  he  does  not  simply  say  that  he  haa 
the  Beeeham  formula,  as  in  Baxlehner  v. 
Wagner,  210  O  8.  376,  M  L.  ed.  625, 
30  Sup.  CL  Rep.  29S,  but  he  aays  that  ho 
makes  Beechsm's  pills.  The  only  aenss 
in  which  '3eecham's  Pills"  ean  be  said  to 
have  become  a  designation  of  the  article  Is 
that  Beeeham,  so  far  as  appears.  Is  tha 
only  man  who  baa  made  It  But  there  is 
nothing  generic  in  the  designation.  It 
is  in  the  highest  degree  Individual,  and 
means  the  producer  as  much  as  the  product 
It  has  not  left  the  originator,  to  travel  with 
the  goods,  as  in  Chadwick  v.  Covell,  ISl 
Mass.  190,  19G,  6  L.R.A.  B39,  21  Am.  St 
Bep.  442,  23  N.  E.  1068,  or  eome  to  ex- 
press  character  rather  than  source,  as  It 
is  admitted  sometimes  may  be  tha  ease. 
Holzaptel's  Compositions  Co,  v.  Rahtjen's 
American  Composition  Co.  183  U.  B.  1, 
46  L.  ed.  49,  22  Sup.  Ct.  Rep.  6;  Qoodyeai's 
India  Rubber  Olove  Mfg.  Co.  v.  Goodyear 
Rubber  Co.  128  U.  S.  698,  32  L.  ed.  536,  9 
Sup.  St  Rep.  166;  Thomson  v.  Winchester, 
19  Pick.  214,  216,  31  Am.  Dec  JSG.  To 
call  pills  Beeeham's  pills  is  to  call  them  the 
plaintiff's  pills.  The  statement  that  the  de- 
fendant makes  them  does  not  save  tha 
fraud.  That  Is  not  what  the  public  would 
notice  or  is  intended  to  notice,  and,  if  it 
did,  its  natural  interpretation  would  be  that 
the  defendant  had  bought  the  original  bu»- 
uess  out  and  was  carrying  It  on.  It  wonld 
be  unfair,  even  If  we  eould  assume,  as  we 
cannot,  that  the  defendant  uses  the  plain- 
tiff's formula  for  his  pills.  McLean  v- 
Fleming,  66  U.  S.  245,  252,  24  L.  ed.  828, 
831;  Mlllington  v.  Fox,  3  Myl.  &.  C.  S38, 
362;  Gilman  v.  Hunnewell,  122  Mass.  139, 


148. 
Ths  other  grounds  of  appeal  are  ohargM 
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ttiAt  tha  pUintilTi  boxet  ban  tipoa  tii«m 
f»lae  atatement*  aaeh  u  to  oxelude  them 
from  equitabla  relief.  Ihe  one  moat  preasad 
ia  that  certtun  of  the  boxea  oan?  the  worda 
"Baeeham'a  Patent  Fllla,"  and  that  the  p ilia 
Bia  not  patented.  The  anawer  li  that  the 
word  doea  not  convey  the  notion  that  they 
i>  ara.  To  aignify  that,  the  proper  word  ia 
P  "patented"*  rather  than  "patent,"  and  it 
eominonl;  ia  naed  aeparately,  not  prefixed 
to  a  nonJi.  On  the  other  hand,  the  use  of 
tha  word  patent  to  Indicate  mediciuei  made 
bf  ae«ret  formulaa  ia  widespread  and  well 
Imown.  It  ia  mentioned  in  tiie  diction ariee, 
and  it  occura  in  the  pl^ntifTs  circDlara. 
We  think  it  clear  that  there  ia  no  danger 
that  anyone  would  be  defrauded  by  the  form 
of  the  label  on  the  plaintiff'a  bos,  and  that 
it  would  be  wrong  to  preaa  Holzapfel'a  Com- 
positiona  Co.  t.  Rahtjen'a  American  Com- 
poaiUon  Co.  183  U.  8.  1,  4fl  L.  ed.  49,  22 
Sup.  Ct.  Rep.  8,  ao  f ar  aa  to  corer  this  case. 
It  ia  objected  fnrtfaer  that  the  plaintira 
bosea  are  labeled  "Beecham'a  Patent  PJlla, 
price  26  cents,  sold  by  the  Proprietor,  St 
Helen's,  Lancasfalre,  England,"  or  "Beech- 
am'a Patent  Pilla,  St.  Helen'a,  Lancashire," 
or  "Beecham'a  Pills,  Saint  Helen's,"  and 
that  a  circular  contains  the  statement  that 
"the  pilla  accompanying  thia  pamphlet  are 
ipeeially  packed  for  U.  8.  America,  being 
covered  with  a  quickly  aoluble  pkaaant 
coating,"  etc.  The  atatement  In  the  cir- 
cular ia  true  in  a  literal  aenae,  but  snggeata 
the  belief  that  the  pills  were  made  in  Eng- 
land, whereas  In  fact  they  now  are  made  in 
New  York,  The  labels  may  be  aaid  to  con- 
vey a  similar  auggeation  in  a  fainter  fonn. 
With  thia  may  be  mentioned  the  remaining 
object  of  caril,  that  some  of  the  boxea  atill 
bear  the  name  of  Thomas  Beecham,  al- 
though Thomas  Beecham  transferred  hia  in- 
tereat  to  the  plaintiff,  hia  aon,  in  1895. 
Both  of  theae  mattera  are  small  survivals 
from  a  time  when  thejr  were  literally  true, 
and  are  far  too  insignificant,  when  taken 
with  the  total  character  at  the  plaintiff's 
advertising,  to  leave  him  a  defenaeleas  prey 
to  the  world.  The  facta  are  that  the  buai- 
neaa  was  started  by  Thomaa  Beecham,  in 
England,  that  he  made  the  pilla  there  and 
got  a  eon  aider  able  custom  in  America,  that 
he  took  the  plaintiff  into  partnerahip,  con- 
tinuing the  buHinesB  under  the  old  name, 
and  that  in  1896  he  retired,  turning  over 
«  hia  interest  to  bia  aon.  The  son  went  on 
j;  under  the  same  name  tor  a  time,  but  hia 
>  boxea  now  bear  hia*own  name  as  proprietor, 
and  hia  clrculara  show  that  he  is  hia 
father's  succeseor.  About  1890  they  began 
to  make  the  pills  in  New  York  as  well  aa  in 
^gland,  hut,  as  has  been  seen,  not  every 
phrase  in  the  advertiaementa  was  nicely 
nadjuated  to  the  change.    That  la  all  there 

■For  otbar  ouea  aee  lama  topic  *  I  nohbbb  la 


]  ia  in  tha  whola  anbjeet  of  complaint.  Then 
I  ia  not  the  alightest  ground  for  charging  the 
I  plaintiff  with  an  attempt  to  defraud  the 
publio  by  these  atatemaota,  or  any  reason 
why  the  judgment  below  ahould  not  be  af- 
firmed, unleaa  it  be  in  a  motion  for  the 
plaintiff  to  diamias.  Thia  waa  met  by  the 
fact  that  the  bill  aeemingly  relied  upon  the 
registration  of  the  worda  "Beecham 'a  Pills" 
aa  a  trademark  under  the  act  of  Coagreas 
aa  one  ground  for  the  juriadiction  of  the 
circuit  court.  Warner  r,  Searle  &  H.  Co. 
ISl  U.  S.  19S,  205,  206,  48  L.  ed.  14fi,  147, 
148,  24  Sup.  Ct  Rep.  79;  Standard  Paint 
Co.  V.  Trinidad  Asphalt  Mfg.  Co.  April  10, 
1911,  220  n.  S.  448.  06  Ia  ed.  — .81  Sup. 
Ct  Rep.  406. 
Decree  aflimud. 


tm  V.  8.  174.) 

IN  TBI  UAITER  OF  GEORQB  HARRIS, 
Bankrupt 


there  to  ren 
rupt,  who  ia  to  afford  the  receiver  free  op- 
portunity to  inspect  them,  the  reeaiver  to 
use  and  permit  them  to  be  used  only  for  the 

Curuose  of  the  civil  admlniatration  of  tha 
ankrupt  estate,  and  not  for  any  criminal 


against  himaelf  in  a  criminal  o 
oonatituUoual  sense,  although  the  knowl- 
edge gained  from  the  books  may  be  used  to 
procure  other  evidence  for  use  againat  him 
m  a  criminaJ  prosecution. 

FEd.   Note.~-For  other  eaaei.  aea  Bankn 
Cent.  Dig.  It  Sn-Ml;    Dso.  DIa.  |  M2.*] 

[No.  IflS.] 


01 


N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Second  Circuit,  preaenting  the  question  as 
to  the  right  of  a  court  of  bankruptcy  to  re- 
quire the  bankrupt  to  depoait  hia  booka  of 
account  with  the  receiver,  where  they  con- 
tain evidence  that  may  tend  to  incriminate 
the  bankrupt     Anawered  in  the  affirmative. 

The  facts  are  atated  in  the  opinion. 

Meaera.  Lonla  J.  Torbnos  and  Moaea  H. 
Groaaman  for  Harrla. 

Messrs.  Abmm  I.  Elkna  and  Carlisle  J, 
Gleaaon  for  the  receiver.  ^ 

*Mr.  Justice  Holmes  delivered  the  opinion  S 
of  the  court: 

In  thia  case  the  district  court  made  an 

Dm.  *  Am.  Dti*.  1W7  to  data,  *  Rep'r  InSaua 
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nrdoT  thst  ilw  taaknpt  ihonld  dapoait  Ua 
booki  of  MMont  In  tlw  offioa  of  tlw  i«> 
m1v«t,  than  to  remain  in  the  ouitody  of 
baakrapt;  tba  latter  to  afford  the  receiver 
(roe  opporttmltf  to  iuapeot  the  aame,  but 
the  reeeivar  to  um  uid  to  permit  them 
to  be  uaed  onl7  for  the  purpow  of  the  dvil 
kdminietration  of  the  estate,  and  not  for 
any  orlminal  prooeeding.  It  waa  ordered 
farther  that  in  oaaa  of  anbpcena  or  other 
proceaa  to  the  receiYor  for  their  production, 
he  ahould  notify  the  bankrupt,  to  the  end 
that  the  bankrupt  might  have  an  oppor- 
tnnitj  to  raiaa  the  queatlon  of  Iiia  eon- 
■titutional  privilege.  The  bankrupt  peti- 
0  Uosed  the  eirouit  court  of  appeali  to  re- 
^  viae  the  order.  It  appeara  that  he  made  to 
•  R*oommercial  agency  a  written  statement 
of  hie  aaaeta  and  liabilitlee  January  i,  1908, 
but  he  declined  to  testify  conoeming  it,  as 
it  might  tend  to  criminate  him,  wTeral 
•redftore  having  threatened  him  with  proae- 
entlon  for  having  obtained  merchandiae 
from  them  by  that  meane.  He  alio  made 
oath  that  the  booki  contained  evidence  that 
■night  tend  to  Inorlminate  him;  which  wae 
eonfirraed  by  an  afiSdavit  of  hia  attorney. 
Tha  receiver  desired  the  booica  in  order  to 
aaoertain  what  dlapoeitiou  waa  made  of 
the  aaaeta  allied  In  the  statement  to  the 
agency.  On  the  other  aide,  the  bankrupt 
waa  willing  to  allow  an  ingpectfon  it  he 
could  save  bis  right  that  the  books  ahould 
not  be  used  againat  him  in  a  criminal  trial; 
but  he  excepted  to  the  order  on  the  ground 
that  no  statute  protected  him  from  the 
Imowkdge  gained  from  the  Iwoks  being  used 
to  And  and  get  evidence  that  might  be  used 
gainst  him  in  a  criminal  proaecution.  He 
relied  upon  the  0th  Amendment  and  Coun- 
•elman  v.  Hitchcock,  142  U.  8.  M7,  S5  L. 
ed.  1110,  a  Inters.  Com.  Rep.  616,  12  Sup. 
Ct  Bep.  19S.  The  circuit  court  of  appeals 
certifies  the  question  whether  the  order  was 
a  proper  exercise  of  the  authority  of  the 
bankruptcy  court. 

If  the  order  to  the  bankrupt,  standing 
alone,  infringed  his  constitutional  rights. 
It  might  be  true  that  the  provieians  intend- 
ed to  save  them  would  be  inadequate,  and 
that  nothing  abort  of  statutory  immunity 
wonld  suffice.  But  no  oonetitutional  rights 
are  touched.  Tlie  question  is  not  of  tosti- 
mony,  but  of  surrender, — not  of  compelling 
the  banlcrupt  to  be  a  witness  against  him- 
self in  a  criminal  case,  present  or  future, 
but  of  compelling  hfm  to  yield  possession 
of  property  that  he  no  longer  is  entitled  to 
keep.  If  a  trustee  bad  been  appointed,  the 
title  to  the  books  would  have  vested  In  him 
by  the  express  terms  of  S  70,  and  the  bank- 
rupt could  not  have  withheld  possesBion 
of  what  he  no  longer  owned,  on  the  ground 
that  otherwise  he  might  be  punished.    That 


la  one  of  tha  mlafoiluuea  of  banlcrapt^  it 
it  follows  orima.    The  li^t  not  to  be  eon-  q 
pelled  to  be  a  wltneaa  against  oneaelf  is  not  g 
a  right  to  appnopriato* property  that  ra«y  *. 
tell  one's  story.    Am  the  bankruptcy  eonrt 
eonld  have  suforced  title  in  favor  of  tlM 
truste^  it  eould  enforce  posssaiion  od  to- 
tcrin  in  favor  of  the  receiver.    |  2.    In  tha 
proper^  careful  provision  to  protect  him 
irtHn  use  of  the  books  in  aid  of  proBeoutia% 
the   bankrupt  got   all  that  be  eould  ask 
Tha  question  certified  is  answered,    "Ytt.- 

(m  o.  B.  ao.) 

CHRIBTOPHER  BTRA8SHBIU',  BharifT  el 
Code  County,  Illinoii,  AppL, 

MILTOK  DAILY. 

Habeas  Cobpdb  ((  2»*)— To  Test  Bztsa- 

Drnoit— SnmciKNcT  or  iNDicTMriTT. 

1.  A  oount  in  an  Indictment  for  obtaining 
mon^  by  falsa  pretenses,  alleging  that  mon- 
ey waa  obtained  from  the  stato  by  falsely 
representing  that  certain  madilnery  sold  to 
the  stato  wsa  new,  whereas  in  fact  it  waa 
secondhand,  subatiuitlaUy  charKes  a  crime  ao 
as  to  preclude  a  di«charge  on  habeas  eorpoa 
in  aitradition  proceedings,  alUiough  thaeon- 
tract  of  aale  contains  guaranty  and  testiiig 
clauses,  which  relate,  however,  only  ta 
workmanship  and  freedom  from  defects, 

[Hd  Npt8.--B-Dr  other  cue*.  >m  Habeas  Oor- 
pns,  Cent.  Dig.  |  Mr    Dee.  D1(.  I  ».• 

For  other  deflnftlona.  Ma  Words  and  Phraaa, 
vol.  !,   pp.   TB11-7BU.] 


S.  One  who  does,  within  the  state,  ■■ 
overt  act  which  is,  and  is  intended  to  bs,  a 
material  step  towards  accomplishing  a 
crime,  and  then  absents  himself  from  tha 
state,  and  does  the  rest  elsewhere,  becomes 
a  fugitive  from  justice  for  extradition  pur< 
poses  when   the   crime   ia  oompleto,  if  not 


Cent.  Dig.  I  SI;    Dec  DlR.  |  I0.>] 

Habeas  Cobpub  (S  103*)— To  Test  Bztba- 

DinOM— FtJGmvB   FROM   JOBTICB. 

3.  A  showing  that  the  accused  waa  in  tba 
atate  in  the  neighborhood  of  tha  time  al- 
le^fsd  in  the  indictment  as  the  dato  of  tba 
crime  is  enough  to  preclude  a  discharge  uj^ 
on  habeas  corpus  in  extradition  proceeding 
on  the  ground  that  he  waa  not  a  fugitive 
fr<Hn  justice. 

rSd.  Note.— Tor  other  oaaaa,  ae*  Habeas  Oor- 
pna,  Oaot.  Dtf.  H  M.  •!!    Den.  Dlf.  |  UL*] 

[No.  638.] 


APPEAL  from  the  District  Court  of  tha 
United  States  for  the  Northern  Distriet 
of  Illinois  to  review  an  order  discharging 
on  habeas  oorpua  a  perstm  held  under  a  eom- 
mitment  in  extradition  proceeiUngL  K» 
versed  and  prisoner  remanded. 
The  facts  are  stated  in  tha  opinion. 


ruBEB  Id  Dae.  A  Am.  Dlia.  IMT  to  date.  *  Rap'i 
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HcMra.  Tbomas  B.  BBrkwortb,  Ferdl- 
nuid  L.  Bunett,  Ch&rles  W.  MeQlll,  uid 
Truu  C.  Enhn  for  ftpptllant. 
^      Ut.  William  S.  FarreM  for  appellM. 

f    *Ur.  Jnrtiee  HolmM  delivcTed  the  opinion 
«f  tlM  oonrt: 

This  ii  on  appasl  from  an  order  on  h»- 
bMi  eorjnii,  dlKhai^og  tbe  respondent, 
IMly,  from  cugtody  tmder  k  warrant  of  tbe 
goremor  of  nUnola,  directing  hla  oztradi- 
tiou  to  Miohigan  aa  a  fugitiTs  from  jiutice 
from  that  itate.  Daily,  it  appeara,  had  been 
ladictod  in  Uicbigan  for  bribery  and  alao 
for  obtaining  money  from  tbe  itate  by  falae 
pratcnaea,  and  a  reqniaition  bad  been  ie- 
med  to  which  the  warrant  of  the  gonramor 
of  Illinola  wai  the  reaponae.  The  diatriot 
Jndg*  who  ttaued  the  habeaa  corpna  waa  of 
opinion,  however,  that  the  facta  allc^^ed  In 
the  tndietment  for  obtaining  money  by  false 
pratenaea  did  not  oonatituto  a  ertme  againat 
tte  lawa  of  Miehigan,  and  that  the  evidenae 
abowed  that  Daily  waa  not  a  fugitlre  tiam 
Joatlce.  W«  will  eontider  tbeae  two  qoea- 
tiona  in  tnm. 

nie  third  count  of  the  indictment  la  the 
only  one  that  needa  to  be  stated,  although 
all  the  counts  allege  ■  false  representation 
^  that  eertain  niaehinery,  to  be  sold  to  the 
«  itate,  waj  new,  whereaa  in  fact  it  waa  see- 
<  ondband  and*  used,  and  the  obtaining  from 
tbe  atate  of  #10,000  by  means  of  snch  repre- 
■entation.  The  third  count  alleges  that  one 
Aimatrottg  waa  warden  of  tbe  Michigan 
•tate  priaon  at  Jackson,  and,  in  conjunction 
with  the  board  of  eontrol  of  the  prison, 
mtborized  to  buy  machinery  for  a  cordage 
plant  in  tbe  priaon;  that  he  waa  author- 
Ixed  to  accept  the  machinery  and  to  pay 
fi>r  it  from  the  funds  of  the  ttate  under 
Ui  eontrol;  that  said  board  and  Armstrong 
oontraeted  with  the  Hoover  k  Gamble  Com- 
pany, asUng  through  Daily,  tbe  agent,  and 
osie  Eminger,  the  secretary  of  tha  company, 
for  the  purobaae  of  such  maohinery,  all  of 
which,  by  tbo  eontract,  waa  to  b«  new;  that 
Amutrong,  Daily,  and  Eminger  liad  agreed 
baforehand  to  enhstitate  old,  worn,  and 
Meottdhand  naehinery,  of  lesa  valn^  for 
that  which  was  oontractad  for,  tho  board 
feaing  Ignorant  of  their  intent,  and  being 
4eedved  and  dafranded  by  the  aubatltation; 
tbat  tbe  aeeondhatid  machinery  having  baen 
oubatitnted,  Annatron^  Daily,  and  Bmingar, 
Witt  iattBt  to  ebaat  tha  atato,  to  wit,  on 
«ba  let  day  of  May,  IMS,  falsely  pretended 
that  tha  machinery  ao  furnished  waa  the 
new  machinery  required  by  the  eontraot, 
and  rendered  hills  for  tha  aamo  at  the  con- 
imot  prleeai  that  the  bllla  were  andited  and 
allowed  hf  Anuatrong,  and  the  machinery 
pidd  for  as  now  machinery,  and  that  Arm- 
atrong.  Daily,  and   Eminger,  by  meana  of 


V.  DAiLT.  am 

the  false  pretensea  set  ap,  obtained  from  the 
■tato  of  Michigan  money,  to  wit,  (10,000, 
tlie  (tato  and  tbe  board  of  eontrol  relying 
upon  the  false  preteuaea  and  being  deoelved 
thereby.  We  sum  np  the  eoont  thua  broa^ 
ly,  bennie,  althon^  eonaideraUe  ingenuity 
waa  apent  in  pointing  out  defeeta  that  would 
oeenr  to  no  one  outside  of  the  oriminal  lawi 
ye^  whateTer  may  be  thought  of  the  eriti* 
eiams  in  Michigan,  it  la  plain  that  tha 
count  ahowi  that  tbe  defendant  "mm  anb* 
stantlally  charged  with  a  orlm^"  and  upoa 
habcaa  corpua  in  extradition  prooeedinga 
that  ia  enough.  Pieroe  ▼.  Creeoy,  210  V.  S. 
387,  40e,  S2  Ik  ed.  1118,  1122,  28  Sup.  Ct.  - 
Rep.  714.  8 

*  It  would  eeem,  although  tha  record  )•  " 
othenrlae,  that  the  Judge  below  really  went 
on  the  ground  that  the  torms  of  tbo  eontraet 
excluded  a  reliance  upon  the  false  repreenH 
tatiou  alleged.  The  eontraet,  after  rtating 
that  it  waa  for  "all  new  machinery  to  be 
manntactnred  by  the  Hoover  &  Gamble  Coi» 
pauy,"  oontalned  a  guaranty  that  the  ma* 
cbinery  should  be  "cotutnieted  in  a 
thorough  manner,  free  from  any  dafecta  ot 
machinery  or  workmanaUp,  and  llidBhed  la 
a  Srst-claaa  manner."  It  also  ptoridad  fof 
the  retention  of  the  last  quarter  of  the 
price  "until  the  maebinery  la  all  Installed 
and  tested  and  operating,  ao  as  to  fulfll 
the  guaranty  above  given,  to  the  aatiafaO' 
tion  and  approval  of  CL  G.  Wreotauor^  Coaa, 
Engr.  of  the  Board  of  Control"  The  ease 
ia  not  to  be  tried  on  habeas  corpua.  Tbes» 
fore  it  is  enough  to  aay  that  the  gnaran^ 
and  testing  clauses  do  not  ezdnde  the  p0» 
eibility  that  the  money  was  obtained  by  tha 
false  pretenses  alleged.  Tha  guaranty  goa^ 
not  to  newness,  bat  to  workmanship  and 
freedom  from  defeota,  and  tha  approval  of 
tbe  consulting  engineer  is  required  only 
to  show  that  the  guaranty  ia  fuUlled.  Tba 
guaranfy  does  not  exclude  other  reproseata 
tioDS  and  undertalcings.  As  hss  been  ssani 
it  was  expressed  in  the  oontract  that  tha 
subject-mattor  of  the  guaranty  was  m^ 
cbinery  to  be  manufactured  and  new.  If  oU 
machinery  was  put  in  and  repreaented  to  bs 
new,  it  waa  a  material  fraud. 

We  eom^  then,  to  tbe  other  quutioSi 
whether  the  facts  show  that  tba  defendant 
is  a  fugitive  from  Jnstieeb  Hm  bribery  is 
laid  under  a  vtdeUott  as  taking  place  on 
May  IS,  1908;  the  false  pretenaas  are 
averred  to  have  been  made  on  Hay  1,  of  the 
same  year.  On  both  of  tbeae  datee  the  de- 
fendant was  In  Chicago.  What  happened, 
in  short,  was  this:  Dally  bad  tried  to  set) 
secondhand  machinery,  in  which  he  had  an 
interest,  to  tbe  state,  and  It  waa  rejected. 
At  the  time  of  receiving  notice,  or  afte^ 
wards,  but  within  ten  d^s  before  July  21, 
1907,  bs  bad  a  eonversatica  with  fl i msli img 
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'  In  Clileago,  In  whldi  lie  laid  It  wu*ft  mia- 
take  not  to  accept  tdi  propotition;  that  he 
thought  It  eonld  be  arranged,  and  that  there 
wonld  be  a  nice  preaent  in  it  for  Amutrong, 
which  be  laid  wonld  be  "H,000  anyway," 
In  the  affldarit  of  Armitrong,  accompanjing 
tbe  requitition,  it  ie  itated  explicitly  that 
tbe  preeent  waa  offered  if  Armstrong  would 
let  Daily  lubatituta  bii  old  machinery  for 
new  in  ease  a  contract  ihould  be  made. 

On  July  22,  190T,  tbe  aucceaafnl  bid  of 
tbe  Hoover  k  Gamble  Company  waa  sent  in. 
It  wee  ligned  by  Daily,  and  IMly  was  with 
the  board  of  control  in  Michigan,  accom- 
panying it,  when  it  was  considered  and 
accepted.  He  bad  made  a  prerious  Tiait  to 
tbe  board  in  tbe  epring,  and  he  was  there 
In  NoTember  to  see  the  machinery  and  to  de- 
Cay  shipmenL  At  tbe  latter  date  be  told 
Armatrong  that  Sminger,  the  secretary  of 
the  company,  bad  objected  to  tbe  word 
'^ew"  in  the  contract,  and  waa  afraid  they 
would  have  trouble  with  tbe  consulting  en- 
gineer, but  Armitrong  replied  that  he  did 
Bot  think  they  would  have  any  trouble  with 
him.  Finally,  in  April,  IOCS,  Dally  was  at 
tha  prison  again,  in  further  execution  ol 
the  program  arranged  by  him  and  Arm- 
strong, as  the  judge  below  properly  found. 
Armstrong'!  affidavit  states  tbat  Daily  did 
substitute  his  old  machinery,  tbat  it  was 
understood  tbat  Armatrong  was  not  to  com- 
mnnieate  tbe  fact  to  the  proper  oCBoer  of 
the  state  or  to  tbe  board  of  control,  tbat  tbe 
plant  was  put  in,  tbat  tbe  contract  prioe  was 
paid  in  full,  and  that  thereafter  Daily  paid 
Armstrong  $1,600,  as  be  bad  agreed.  But 
ft  may  be  assumed,  for  tbe  moment,  tbat 
Daily  personally  did  no  act  in  Ktehigan 
In  any  way  connected  witb  bis  plan  other- 
wise than  as  we  bava  stated  above. 

If  a  Jury  ebonid  beliere  tbe  eridenee,  and 
Und  that  Daily  did  tbe  acta  that  led  Ann- 
strong  to  betamy  bis  trust,  deceived  the 
board  of  control,  and  induced  by  fraud  tbe 
payment  by  the  state,  tbe  usage  of  the 
e  elvilized  world  would  warrant  Michigan  in 
I  punishing  him,  although  be*  never  bad  set 
foot  in  the  state  until  after  the  fraud  waa 
eomplete.  Aets  done  outside  a  jurisdiction, 
but  intended  to  produce  and  producing  detri- 
mental efTecta  within  it,  justify  a  state  in 
punishing  the  cause  of  the  barm  as  If  he 
had  been  present  at  the  effect,  if  the  state 
•hould  auceeed  In  getting  him  within  its 


power.  Com.  t.  8mith,  11  Allen,  2tS,  tM, 
ZSQ;  Simpson  t.  State,  f»  Ga.  41,  22  Ii.R.A. 
243,  44  Am.  St  Bep.  7S,  IT  8.  B.  084; 
American  Banana  Co.  t.  United  Fmit  Co. 
213  n.  &  Ml,  SSe,  S3  L.  ed.  B2a,  63S,  29  Sup. 
Ct.  Bep.  fill,  16  A.  *  B.  Ann.  Caa.  1047; 
Com.  T.  Uaetoon,  101  Uass.  1,  S,  18,  lOO 
Am.  Dee.  89.  We  may  ssanme,  therefore, 
tbat  Daily  Ii  a  criminal  under  Uia  laws  of 
Michigan. 

Of  course,  we  must  admit  tbat  it  doea 
not  follow  that  Daily  ia  a  fugitive  from 
justioe.  Hyatt  t.  New  York,  168  U.  S.  001, 
712,  4T  i:..  ed.  057,  061,  £3  Bap.  Ct  Bep. 
iSO,  12  Am.  Crim.  Bep.  Sll.  On  the  other 
hand,  however,  we  think  it  plain  that  tb* 
criminal  need  not  do  within  tbe  state  erelj 
act  necessary  to  complete  the  orlm&  If  he 
does  there  an  overt  act  which  is  and  is  in- 
tended to  be  a  material  step  toward  sc- 
eompliahing  the  crime,  and  then  absents 
himself  from  the  state  and  doea  tbe  rest 
elsewhere,  bo  becomes  a  fugitive  from  jua- 
tice  when  the  crime  is  eomplete,  if  not  be- 
fore. Be  Cook,  49  Fed.  633,  843,  SM;  Bx 
parte  Hoffetot,  180  Fed.  240,  £43;  Be  Sul- 
tan, no  N.  C.  07,  28  L.R.A.  294,  44  Am. 
St.  Bep.  433,  20  S.  B.  37C  For  all  that  ia 
necessary  to  eonrert  a  criminal  under  tlM 
laws  of  a  state  into  a  furtive  from  justice 
is  that  be  ihonld  have  left  tbe  state  after 
having  incurred  guilt  there.  (Boberta  t. 
Beilly,  US  U.  S.  80,  29  L.  ed.  H4,  6  Sup. 
Ct.  Rep.  201),  and  his  overt  act  beoomea 
retrOBpectively  guilty  when  the  contem- 
plated result  ensues.  Thus,  in  this  eaa^ 
offering  tbe  bid  and  receiving  the  accept- 
ance were  material  steps  in  the  scheme^ 
tliey  were  taken  in  Uiehigan,  and  tbey 
were  established  in  their  character  of  gnll^ 
aeta  when  the  plot  was  carried  to  the  end, 
even  if  tbe  intent  witb  which  those  atepe 
were  taken  did  not  make  Daily  guilty  be- 
fore. Swift  *  Co.  T.  United  States,  106  U. 
S.  370,  896,  49  L.  ad.  SIS,  024,  20  Sup.  Gb 
RepL  270. 

We    have    given    more    attention    to    the  ^ 
question  of  time  than  It  la  entitled  to,  be-  • 
cause  of  the  seeming  exactness  of'the  arl-  ■ 
dence.    But  a  shorter  and  sufficient  answai 
is  to  repeat  that  the  case  is  not  to  be  tried 
on  habeas  corpna,  and  that  when,  as  bere^ 
it    appears   that   the    prisoner   was   in    the 
state  in  tbe  neighborhood  of  the  time  al- 
lied,  it  is  enough. 

Judgmnnt  merse^  priKoat  louitdad, 


.V  Google 


SCHLK&OtfER  T.  BUTPALO  B.  ft  P.  B.  00. 


en 


(DO  U.  fl.  tso.) 
GA.THBRINB    SCHLEHMER,    Now    Cath- 
aine  Craig,  PUT.  in  Err., 


GoDBTS  (I  400*)— Sbcoud  Wbit  or  Ebbob 

— COUFUANCB   WITH   U  An  DATS, 

1.  Th«  action  ol  the  higheit  oorart  of  a 
■lata  in  remanding  a  eauM  to  be  retried  on 
tbe  settled  principles  of  law  as  tberetolore 
declared  in  its  deciiione,  inatead  of  requir- 
ing the  further  proceedinES  to  conforra  to 
the  opinion  of  the  Federal  Supreme  Court, 
as  the  mandate  of  that  court,  which  had 
reTereed  a  judgment  of  tbe  itate  court,  r»- 
quired,  is  not  cau*e  for  reversing  tbe  judg- 
ment rendered  on  the  lecond  trial  and  ai- 
flrmed  by  tiie  highest  state  court,  where 
the  change  in  the  form  of  tbe  mandate  hat 
not  worked  prejudice. 

[Bd.  Nots.— For  otber  csMS,  see  Conrt*.  Dec 
DEs.  I  400.*} 

UtamB  AHD  SiBVAifT  (I  228*)— CoioaiBD- 

TOBT    NKaUOERCE  —   SAIVIT-APFLtAIICB 
AOT. 

2.  Contributory  negligence  on  the  part  of 
an  employee  was  a  d^enae  to  ba  action 
founded  on  the  safety-appliance  act  of  March 
&,  leeS  (!T  SUt.  at  L.  631,  chap.  IBS,  U. 
B.  Comp.  Stat  1901,  p.  3174),  although  by 
I  8  of  that  act  the  defense  of  assumption 
of  risk  was  expressly  excluded. 

tBl.  Note.— Pot  other  csms,  en  Hsrter  and 
Servmnt,  Dec.  Olc  I  Z2S.*] 

Uabteb  and  Sgbvant  (|  228*)— Contbibd- 
TOBT  NEauaiNCK  —  EUmr -Appliance 
Act. 

S.  The  benefit  of  the  provisions  of  the 
■afety-appliance  act  of  March  2,  1SS3,  g  8, 
czoluding  the  defense  of  assumption  of  risk, 
was  not  refused  by  holding  that,  as  a  mat- 
far  of  law,  sn  experienced  railway  brake- 
tnan  who  persisted  in  attempting  to  couple 
ia  a  dangerous  way  a  car  having  an  auto- 
matic coupler  to  another  car  not  so 
equipped,  when  a  safer  method  was  called 
to  his  attention,  and  who  was  killed  because 
be  raised  his  head  while  making  the  coup- 
line,  in  spite  of  repeated  cautions,  was 
guilty  of  contributory  negligence,  defeating 
any  recovery. 

"[Dd.  Note.— nr  ether  csaae.  see  Master  aad 
Servant  Dec  Dig.  I  tZt.*l 


[No.  374.] 


IN  EKROR  to  the  Supreme  Court  of  the 
Stats  of  Pennsylvania  to  review  a 
judgment  which,  on  a  second  appeal,  afflrmed 
a  judgment  of  tbe  Court  of  Common  Pleas 
of  Jefferson  County,  in'that  state,  in  favor 
of  defendant  noK  obstAnte  twediofo.  In  an 
lection  for  the  death  of  a  railway  employee, 
founded  on  the  Federal  safety-appliance  act 
Affirmed. 


See  same  caae  below,  222  Pa.  470,  71  AtL 
1063. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Frederlo  D.  HcKenney,  John 
Spalding  Flanuery,  William  Hits,  Edward 
A.  Moseley,  and  A.  J.  Truitt  for  plaintifl 

Messrs.     HarllM   E.   OInated,   A.  C. 

Stamm,  and  •Tohn  Q.  Wbitmore  for  defend- 
ant in  error. 

« 
*  Mr.  Justice  Day  delivered  the  opinion  of  ? 
tbe  court: 

This  action  was  brought  in  a  Pennsyl- 
vania court  to  recover  for  wrongfully  caus- 
ing the  death  of  Adam  M.  Schlemmer,  plain- 
tiff's intestate,  as  a  result  of  injuries  re- 
ceived while  in  the  employ  of  tbe  railroad 
company.  The  caae  has  been  once  before 
in  this  court,  and  is  reported  in  206  U.  S. 
1,  SI  li.  ed.  681,  ZT  Sup.  Ct  Rep.  407.  The 
Injury  was  received  while  Schlcmmer,  an 
employee  of  tbe  defendant  railroad  com- 
pany, was  endeavoring  to  couple  a  shovel 
car  to  the  caboose  of  one  of  tbe  raiboad 
trains  of  the  defendant  company. 

Before  the  ease  Sret  came  here,  the  su- 
preme court  of  Pennsylvania  had  held  that 
the  plaintiff  could  not  recover  damages  tie- 
cause  of  the  contributory  negligence  of  tbe 
deceased.  207  Pa.  198,  SO  Atl.  417.  This 
court  reversed  the  supreme  court  of  Penn- 
sylvania, and  remanded  the  ease  for  further 
proceedings  in  conformity  with  the  opinion 
of  this  court.  ^ 

For  a  proper  understanding  of  the  caae  a  g 
brief*  statement  of  the  tacts  will  be  neces-  ■ 
sary.  The  shovel  car  was  not  equipped 
with  an  automatic  coupler,  as  required  by 
the  act  of  March  2,  1B03,  chap.  100,  g  2, 
27  Stst  at  L.  531,  U.  8.  Comp.  Stat  1001. 
p.  3174,  and  that  fact  was  the  basis  of  the 
action  for  damages.  The  shovel  car  bad  an 
iron  drawbar,  weighing  somewhere  about 
60  pounds,  protruding  beyond  the  end  of 
the  shovel  car.  The  end  of  this  drawbar 
had  a  email  opening,  or  eye,  into  which  an 
iron  pin  was  to  be  fitted  when  the  coupling 
was  made;  this  waa  to  be  effected  by  pla- 
cing tbe  end  of  the  drawbar  into  the  slot 
of  the  automatic  coupler  with  which  the 
caboose  wae  equipped.  Owing  to  the  differ- 
ence in  tbe  height,  the  end  of  the  shovel 
car  would  pass  over  the  automatic  coupler 
on  the  caboose  in  ease  of  an  unsuccessful 
attempt  to  make  the  coupling,  and  the  end 
of  the  shovel  ear  would  come  in  contact 
with  the  end  of  the  caboose. 

Plaintiff's  intestate  was  an  experienced 
brakeman,  having  been  in  the  service  fifteen 
or  sixteen  years.  At  the  time  when  be 
Dudertook  to  couple  the  train  with  the 
shovel  car  to  the  end  of  the  caboose,  he 


le  toplB  A I  NmcBia  la  Dw.  *  Am.  Diss.  UOT  to  date,  A  Rep'r  InOaisa 

D,B,i,..,,o,Googlc 


SI  SDPBSHK  OOUBX  BXPtffiZKL 


Oot  I 


vent  under  tho  «nd  of  tlie  alum]  Mr,  and 
attempted  to  ralae  the  Iron  drawbar  to  aa 
to  c&uje  it  to  fit  into  the  elot  of  the  auto- 
matic coupler  on  the  eabooee.  While  to 
doing,  his  bead  waa  caught  between  the 
ends  of  the  shovel  car  and  the  caboose,  and 
he  was  almost  instantlr  killed.  This  hap- 
pened between  S  and  9  o'clock  on  an  eren- 
ing  in  the  month  of  August,  and  while  dusk 
haid  gathered,  it  was  not  verj  dark,  and 
the  testimonj  teude  to  ebow  that  the  situ- 
ation was  plainly  obaerrable. 

When  this  case  was  flret  before  the  au- 
preme  court  of  Pennsylvania,  that  court  e<- 
presaed  doubt  as  to  whether  the  act  of  Con- 
gress applied  in  actions  of  negligence  in  the 
courts  of  Pennsylvania,  and  the  Judgment 
on  tbe  nonsuit  in  the  court  below  was  bub- 
tained  because  of  the  contribntory  negli- 
gence  of  tbe  deceased. 
«  niia  court  held  that  tbe  shovel  car  wu 
?  In  course  of'transportation  between  points 
of  different  states,  and  therefore  was  being 
used  in  iuteretate  commerce;  that  the 
■hovel  ear  was  a  car  within  ooutemplation 
of  S  2  of  the  act  of  Congress ;  that  |  8  of 
that  act  bad  deprived  the  company  of  tbe 
defeoBe  of  assumed  risk  on  tbe  part  of  an 
employee;  that  the  ruling  In  the  Pennsyl- 
▼ania  court  upon  contributory  negligence 
was  so  dependent  upon  an  erroneouB  con- 
struction of  the  statute  that  it  could  not 
stand.  206  U.  S.  1,  13,  61  L.  ed.  esi,  680, 
ET  Snp.  Ct.  Rep.  407.  As  tbe  alleged  right 
to  recover  was  under  a  Federal  statute,  al- 
leged to  have  been  improperly  construed 
against  the  plaintiff  in  error,  the  case  pre- 
sented a  claim  of  Federal  right,  a  denial  of 
which  was  reviewable  here,  and  the  cap", 
for  the  reason  stated,  was  reversed  by  this 
court,  and  sent  back  for  further  proceedings 
in  conformity  with  the  opinion  of  this  court. 
We  find  no  occasion  to  depart  from  the 
former  decieion,  and  will  proceed  to  examine 
the  record  as  now  presented,  which,  !n  ma- 
terial reapecte,  differs  from  the  one  pre- 
viously before  tbe  court.  It  is  flret  objected 
by  tbe  plaintiff  in  error  that  the  supreme 
court  of  Pennsylvania  remanded  tbe  case  to 
the  lower  court  for  trial  contrary  to  the 
mandate  sent  down  upon  the  reversal  by 
this  court.  The  supreme  court  of  Pennsyl- 
ranla  remitted  tbe  case,  after  receipt  of 
the  mandate  from  this  court,  to  the  lower 
court,  to  bo  retried  "on  the  settled  prin- 
dples  of  contributory  negligence,  as  hereto- 
fore declared  in  the  decieions  of  this  eonrt," 
— supreme  court  of  Pennsylvania.  The  coun- 
sel for  plaintiff  in  error  moved  the  supreme 
court  of  Pennsylvania  to  amend  Its  Judg- 
ment and  remittitur  so  as  to  conform  with 
the  mandate  of  this  court,  which  motion 
was  overruled. 
We  are  of  opinion  that  the  order  and  re- 


mlttltar  of  tbe  cnprerae  eonrt  of  Pennsyl- 
vania, in  compliance  with  the  mandate  of 
this  court,  should  have  required  the  furthv 
proceedings  to  conform  to  the  opinion  of^ 
this  court,  as  Its  mandate  required,  and  mm  * 
was  within  the  authority  of  this*eourt,  the  • 
matter   involved   being  a  right   of  Federal 
creation  within  the  ultimate  protection  ci 
this  court. 

If  an  examination  of  the  record  indieatttd 
that,  by  reason  of  this  mandate,  the  subao- 
quent  proceedings  in  the  stato  court  had 
operated  to  deprive  tbe  plaintiff  In  error  of 
the  benefit  of  a  trial  under  the  Federal 
statute  properly  construed,  we  should  be 
constrained  to  reverse  the  case.  But  an  ex- 
amination of  the  record  disclosea  that  the 
trial  Judge  regarded  tbe  deeiaiou  of  this 
eonrt  as  settling  the  right  of  the  plaintiff 
In  error  to  rely  upon  tbe  Federal  statute 
in  question,  and  aa  conclusive  of  the  fact 
that  the  shovel  car  was  being  employed  In 
Interstate  commerce  at  the  time  of  tbe  in- 
Jury,  and  was  a  car  within  the  meaning  uf 
tbe  act,  and  that  assumption  of  risk  was 
no  defense  to  tbe  action.  Bo,  it  does  not 
appear  that  the  form  of  mandate  sent  down 
by  the  supreme  court  of  Pennsylvania,  aft^ 
the  case  was  reversed  here,  worked  to  the 
prejudice  of  the  plaintiff  in  error. 

The  trial  court  submitted  the  case  to  tb* 
jury  upon  the  issues  joined  under  the  Fed- 
eral statute,  including  the  question  whether 
the  plaintiff's  intestate,  at  the  time  'of  the 
injury,  had  been  guilty  of  contributory  neg- 
ligence. Under  these  instructions  the  jury 
found  a  verdict  for  the  plaintiff. 

The  court  then  granted  a  rule  to  elww 
cause  why  Judgment  should  not  be  rendered 
non  obsttnta  oereifMto,  which  motion  was 
granted,  and  an  opinion  delivered.  In  which 
tbe  judge  held  that  the  testimony  did  not 
warrant  the  conclusion  that,  in  making  the 
coupling,  the  risk  was  so  obrlons  that  an 
ordinarily  careful  and  prudent  brakeman 
would  not  have  undertaken  it;  and  there- 
fore, under  the  statute,  assumption  of  risk 
was  no  defense,  but  reached  tbe  conclusion 
that  the  deceased  was  guilty  of  eontributtay 
negligence  in  failing  to  exercise  care  aeoord- 
ing  to  the  eircnmstancee  in  making  the 
coupling  in  the  way  he  attempted  to  make 
It,  and  in  not  adopting  a  safer  way,  which 
was  pointed  out  to  him  at  the  time.  a 

•  Upon    the   second    appeal,   the   auprenu  T 
court  of  Pennsylvania  affirmed  the  judgment 
of  the  trial  court,  aaying: 

"Per  Curiam:  It  is  the  settled  law  of 
Pennsylvania  that  any  negligence  of  a  par^ 
injured,  which  contributed  to  his  In]nry, 
bars  his  recovery  of  damages  withont  re- 
gard to  the  negligence,  either  greater  n 
less  than  his  own,  of  the  other  party,  ^n 
present  Is  a  clear  ease  of  eontribntory  na^ 


oofGooglc 


mo. 


.  BUFFALO  E.  4  P.  E.  CO. 


Ugene*  wItUn  tills  nie.  Tha  tridciiM  U 
IndlipnUbto  Hut  the  unfortuiuta  decedent 
not  vnlj  attempted  to  maJ^e  tbe  coupling 
in  a  dangeraoa  way  when  hii  attention  wai 
dlreetlf  called  to  a  safer  wnj,  bnt  alao  did 
ft  vith  raekleaa  dltregard  of  hli  penonal 
•afet;  by  laistng  his  head,  though  twice 
nprMal;  cautioned  at  the  time  a*  to  the 
duiger  of  BO  doing."  SZE  Pa.  470,  71  AU. 
1003. 

The  ease  la  now  here  upon  a  petition  In 
■TOT  to  revene  this  judgment  of  affirmance. 
The  itatnte  at  the  time  of  the  injur?  com- 
plained of  took  away  asnunption  of  risk 
on  the  part  of  the  employee  •■  a  defense 
to  an  action  for  injuries  received  In  the 
•oniae  of  the  empIoyinanL  The  defense  of 
eontributory  negligence  was  not  dealt  with 
br  the  sUtute.t 

Whan  the  case  was  here  before,  we  did 
not  And  It  necessary  to  pass  upon  the  ques- 
tion whether  contributory  negligence  on  the 
part  of  an  injured  nnployee  would  be  a 
defense  to  an  action  nnder  the  law  as  it 
fiien  stood,  for,  upon  the  record  as  then 
presented,  the  court  was  of  opinion  that  to 
■nstsin  the  defenie  of  contributory  negli- 
gence would  amount  to  a  denial  to  the 
plaintiff  of  sB  benefit  of  the  atatute  which 
made  the  assumption  of  risk  no  longer  a 

*  While,  «■  was  said  in  the  case  when  here 

•  before,  •  assumption  of  risk  sometimes 
shades  into  negligence  as  commonly  under- 
stood, there  is,  nevertheless,  a  practical  and 
slear  distinction  between  the  two.  In  the 
kbsence  of  statute  taking  away  the  de- 
fense, or  snch  obvious  dangers  that  no  ordi- 
narily prudent  person  would  incur  them, 
ftn  employee  Is  held  to  assume  the  risk  of 
the  ordlnsiy  dangers  of  the  oecnpatlon  into 
which  ha  is  about  to  enter,  and  also  those 
risks  and  dangers  which  are  known,  or 
*n  so  plainly  observable  that  the  employee 
may  be  presumed  to  know  of  them,  and  If 
ha  eontinuM  In  the  master'a  employ  with- 
out objection,  he  takes  upon  himself  the 
risk  of  Injury  from  snch  defects.  Choctaw, 
O.  ft  Q.  R.  Co.  v.  McDade,  191  U.  S.  «4, 
«7,  SS,  4S  L.  ed.  06,  100,  101,  24  Bup.  CL 
Sep.  S4,  and  former  eases  In  this  eourt 
therein  cited. 

Contributory    negligence,    on    the    other 

hand,  is  the  omission  of  the  employee  to 

g  Bse  those  precButions   for  bis  own  safety 


Oomp^  Stat  Bupp.  1909,  p.  1171,  amcndii 
the  employers'  lialnlity  act,  no  employi 
Injured  or  killed  is  to  be  held  guilty  of  co.. 
tribntory  negligence  in  any  ease  where  the 
violation  by  a  common  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employees 
sontributed  to  ttM  Injnry  or  dsath  of  Ruh 
■nployes. 


which  ordinary  prudence  requhres.  (See,  in 
this  connection,  Karrmmore  v.  Cleveland,  O. 
C.  ft  St.  L.  K.  Co.  48  LJLA.  BS,  3T  &  &  A. 
400,  609,  00  Fed.  208.) 

In  tha  present  case,  the  statute  of  Con- 
gress expressly  provides  that  the  employee 
ehall  not  be  deemed  to  have  assumed  the 
risk  of  Injury  if  such  la  occasioned  by  Us 
continuing  in  the  employ  of  the  carrier  after 
the  unlawful  use  of  the  car  or  train  In  the 
failure  to  provide  automatio  couplers  has 
been  brought  to  his  knowledge.  Therefore, 
when  Schlemmer  saw  that  the  shovel  eu 
waa  not  equipped  with  an  antomatts 
coupler,  he  would  not,  from  that  Icnowtedge 
atone,  take  upon  himself  the  risk  of  injury 
without  liability  from  his  employer. 

But  there  Is  nothing  in  the  statute  ab- 
solving the  employee  from  the  duty  ol 
using  ordinary  care  to  protect  himself  from 
Injury  In  the  use  of  the  car  with  the  ap- 
pliances actually  furnished.  In  other  words, 
notwithstanding  the  company  failed  to 
comply  with  the  statute,  the  employee  was 
not,  for  that  reason,  absolved  from  the  duty  ^ 
of  using  ordinary  care  for  his  own  protea-  a 
tion  under  the*  circumstances  as  they  ex-  > 
isted.  This  has  been  the  holding  of  tha 
courts  in  construing  statutes  enacted  to 
promote  the  safety  of  employees.  Kraueo 
V.  Morgan,  S3  Ohio  St.  20,  40  N.  E.  880; 
Holum  v.  Chicago,  M.  ft  St.  P.  B.  Co.  SO 
Wis.  290,  60  N.  W.  00)  Grand  v.  Mlehlgaffl 
a  R.  Co.  88  Mich.  664,  11  LJtA.  40E,  47 
N.  W.  837i  Taylor  v.  Carew  Mfg.  Co,  148 
tfass.  470,  10  N.  E.  SOS.  And  such  was  ths 
holding  of  the  court  of  appeals  of  the  eighth 
circuit,  where  the  statute  now  under  eos- 
slderatlon  was  before  the  court.  Denver  ft 
R.  Q.  R.  Oo.  V.  Arrlghi,  63  C.  C.  A.  640,  1S9 
Fed.  847. 

In  the  absence  of  legislation  at  the  ttma 
of  the  Injury  complained  of,  taking  away 
the  defense  of  contributory  negligence,  it 
continued  to  exist,  and  the  Federal  question 
presented  upon  this  record  is:  Was  ths 
ruling  of  the  state  court  in  denying  tha 
right  of  recovery  upon  the  ground  of  con- 
tributory negligence,  in  view  of  the  cir- 
cumstances shown,  inch  as  to  deprive  the 
plaintiff  in  error  of  the  benefit  of  the  stat- 
ute which  made  assumption  of  risk  a  de- 
fense no  longer  available  to  the  employer! 
To  answer  this  question  we  shall  have  to 
look  to  the  testimony  adduced  at  the  trial, 
all  of  which  is  contained  in  the  record  be- 
fore us.  As  we  have  siready  said,  the  tes- 
timony shows  that  the  plaintiff's  intestate 
was  an  experienced  brakeman.  A  witness, 
who  is  uncontradicted  in  the  record,  testi- 
fied that  just  before  Schlemmer  got  out  of 
the  caboose,  when  he  saw  the  train  backing  . 
up,  he  was  told;  "We  hod  better  shore 
tliat  vp  by  hand,  the  tame  u  wa  did  ia 
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Bradford.  Th&t  is  ft  dsngerons  eonpllng  to 
make."  (At  Bradford  tb«  method  of  mak- 
ing the  eoapling  wu  by  meku  of  pushing 
tlie  ckbooae  up  Kgalnat  the  tnin,  instead 
of  backing  the  train  againet  the  eaboow.) 
To  thU  Schlemmer  replied,  with  emphasis, 
"Back  up."  He  then  proceeded  to  make 
the  coupling,  with  the  reault  stated. 

Another  witneee,  the  yard  conductor,  tes- 
tified without  contradiction,  that  Just  be- 
fore the  cars  got  together  he  walked  up  to 
Schlemmer,  and  told  him  thej  had  better 
8  above  the  caboose  on  by  hand,  to  which  be 
Jf  answered:  •  "NcTer  mind,  I  will  make  this 
coupling."  To  which  the  witness  answered: 
•TVell,  you  will  have  to  get  down."  Wit- 
ness testified  that  he  called  to  him  twice 
to  get  down,  the  laat  time  not  more  than 
a  second,  poaeibly  a  couple  of  seconds,  be- 
fore he  was  injured.  This  witness  further- 
more testified  th&t  he  had  a  eufflcient  crew 
to  push  the  caboose  up  by  hand,  that  there 
was  plenty  of  force  to  sboTe  the  cabooaa 
np  In  that  way;  that  that  was  a  great  deal 
■sfer  way  to  make  the  ooupling  than  back- 
ing onto  the  ealMmse.  The  testimony  fur- 
ther shows  tliat  there  was  plenty  of  room 
nnder  the  projection  of  the  shovel  car  to 
operate  the  drawbar  and  raise  it  np.  In 
fact,  in  this  manner,  the  coupling  was  made 
a  few  minutes  after  the  unfortunate  oc- 
eurrence  which  resulted  in  the  death  of  the 
deceased. 

As  tbe  record  is  now  presented,  there  Is 
no  proof  in  the  case  that  tbe  deceased  was 
ordered  to  make  the  coupling  in  the  man- 
ner he  did,  and  there  Is  testimony  to  the 
effect  that,  just  before  the  injury,  the  con- 
ductor in  charge  of  the  train  said  to  the 
deceased:  "Mr.  Schlemmer,  yon  be  very 
careful  now,  end  keep  your  head  down  low, 
so  as  not  to  get  mashed  in  between  those 
cars."    He  said  he  would. 

In  view  of  this  record  we  cannot  say  that 
tbe  court,  in  denying  a  recovery  to  the 
plaintiff,  upon  the  ground  of  contributory 
negligence  of  the  deceased,  denied  to  her 
any  rights  secured  by  tbe  Federal  statute. 
Entirely  apart  from  tbe  question  of  assump- 
tion of  risk,  which,  under  the  lavr,  could 
not  be  a  defense  to  the  plaintiETs  action, 
as  the  law  then  stood,  there  remained  the 
defense  of  contributory  negligence. 

After  an  examination  of  the  record  as 
now  presented,  containing  testimony  not  ad- 
duced at  the  former  trial,  we  are  con- 
strained to  the  conclusion  that  there  was 
ample  ground  for  saying,  as  both  the  trial 
aoiu*t  and  the  supreme  court  of  the  state 
of  Pennsylvania  did,  that  the  decedent  met 

Shis   death   because   of   bis   unfortunate   at- 
a  tempt  to  make  the  coupling  in  a  dangerous 
•   way,  when  a  safer  way  was  at'the  time 
•ailed  to  hie  attention.     Furthermore,  he 


was  Injured  in  spits  «f  repeated  cautions, 
made  at  the  time,  aa  to  the  great  danger 
of  being  injured  if  be  raised  bis  head  in 
attempting  to  make  the  coupling  in  the 
manner  which  he  did, 

Aa  we  have  said,  tbe  Pedernl  question  io 
the  record,  and  the  only  one  wbidi  give*  us 
jnrisdiction.  Is:  Did  tbe  trial  and  judg- 
ment deprive  the  plaintiff  in  error  of  rights 
secured  by  tbe  Federal  statutet  The  viewa 
which  we  have  expressed  reqoire  that  the 
question  be  answered  in  the  negative. 

The  Judgment  of  the  Supreme  Court  of 
Pennsylvania  is  affirmed. 


(tn  D.  B.  22».) 

CHARLES  WEST,  Attorney  General  of  the 
SUte  of  Oklahoma,  AppL. 

KANSAS  NATURAL  GAS  COMPANY,  tbe 
Mamet    Mining    Company,    and   A.    W. 

ComuoB  (I  IS*)— SuBncn  op— Nannui. 
Gas. 

1.  Natural  gas,  when  rednoed  to  pasee«- 
sioQ,  is  a  eranmodi^  whieb  belongs  to  the 
owner  of  the  land,  and  may  be  the  subject 
of  both  intrastate  and  interstate  commerce. 

[Gd.    Nots._^r  otbar   esses,    see   Commeres, 
Cent.  Dig.  I  U :    Dec.  Dig.  I  U.'] 
COKMEBCB     (f     61*) — STATI     REODLATIOIT— 

Pbohibitiito    Tbanbpobtatioh    or  Na- 
tural Ga»— Police  Powbb. 

2.  Prohibiting  the  construction  of  pipe 
lines  for  natural  gas,  or  the  transportation 
of  the  gas  by  such  lines  except  by  domestie 
corporations,  whose  charters  shall  provide 
that  the  gas  shall  only  be  transported  be- 
tween points  in  the  state,  and  shall  not  be 
transported  to,  nor  delivered  to,  any  person 
or  corporation  engaged  in  transporting  or 
furuishing  gas  to  points  outside  of  the 
state,  and  giving  to  such  domestic  corpora- 
tions the  exclusive  right  of  eminent  domain 
and  the  use  of  the  highways,  all  of  which 
is  attempted  by  Okie.  Laws  1007,  chap. 
87, — unconstitutionally  interferes  with  in- 
terstate commerce,  and  cannot  be  justified 
as  on  exercise  of  the  police  power  of  the 
state  to  conserve  its  natural   resources. 

[Bd.  Note.— For  oiber  case),  tee  Commerce. 
Caot.  Die  il  a,  t*.  eS;    Dec.  Dig.  |  (!.•] 


[No.  010.1 


APPEAL  from  the  Circuit  Court  of  Uw 
United  SUtes  for  the  Eastern  District 
of  Oklahoma  to  review  a  decree  entered  In 
a  consolidated  suit,  enjoining  the  enforce- 
ment of  a  state  statute  prohibiting  inter- 
state transportation  of  natural  gaa.  At 
firmed. 


lUMBiB  IQ  Dec.  *  Am.  Dlsa.  1007  1 


I  date,  ft  Jtap'r  Indexe* 

i,zK.,,Googlc 


1910. 


•r,  ITS 
;»d.  H6. 
,  The  facta  xn  rtatod  Is  tba  opinion. 

UaMn.  Oluwies  B.  Amea  and  Obarlcs 
Wen  for  appellant. 

Meuri.  D.  T.  WBtoon,  Jobn  G.  John- 
aon,  John  J.  Jonea,  and  £,  L.  Seartltt  for 

7    *Mr.    Juitiea    MoKeonA    delivend    the 
apinion  of  the  eomt: 

Thia  appeal  bring*  np  for  roriew  the  de- 
eree  entered  in  the  circnlt  coort  of  the 
United  States  for  the  eaatem  diatriot  of 
Oklahoma  in  fonr  auita  oonaolidat«d  hy 
stipulation  of  the  parties. 

The  suits  had  the  common  pnrpoaa  ot  at- 
tacking  the    constitutional   ralidJty   of   a 
■tatuto  of  Oklahoma,  enaoted  in  lOOT,  whieh 
is  referred  to  aa  chapter  67  of  the  Session 
«  Laws  of  1907.    It  is  Inserted  in  the  margin 
S  In  fulLt     AlI*of  the  bills  baTo  the  same 
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foundatiouj  that  ia,  tha  right  to  buj,  sell, 
and  transport  natural  gas  in  interstat* 
oommerce  notwithstanding  the  provision  of 
the  statute.  „ 

The   suits   were   numbered   in   the   court  !j 
below  800,  8S7,*868,  and  659.     In  850  the  ■ 
KanMS   NatDffal   0«b   Company   was   com- 
plainanL     It  is  a  corporation  of  the  state 
of  Delaware,  and  Is  engaged  in  the  business 
of  purchasing  and  distributing  natural  gas  « 
to  eonanmers.     It  has  a  oontract'for  the  • 
pnreliase  of  all  the  gas  that  can  lie  produced 
from  a  certain  well  in  Washington  county, 
Oklahoma,   and   has   acquired   hy   purchase 
the  right  of  way  over  tbe  land  upon  which 
the  well  la  located  for  the  laying  of  a  pipe 
line  for  the  transportation  of  tbe  goa,  and 
proposea  to  extend  Its  trunk  pipe  lines  from 
the   present   southern   terminiia   thereof   in 
the    state    of    Konsaa,    southward    across 
the   (Mclahoma  state   line  to  the  well.     It 
also    proposea    to    construct    Istaral    and 


tChapter  67.  Pipe  Lines — Regulating 
Oaa  and  Oil  Pipe  Lines.  Article.  1. 
An  Act  Regulating  the  lAyin^  Conatruot- 
ing,  and  Maintaining  and  OperaUon  of 
Oaa  Pipe  Lines  tor  the  Transportation  ot 
Natural  Ga*  within  the  State  of  Okla- 
homa, Defining  the  Modea  of  Procedure 
for  th«  Exercise  of  the  Right  of  Eminent 
Domain  for  Such  Purposes,  Providing  for 
the  Inspection  and  Supervision  of  the 
Laying  of  Such  Pipe  Lines,  and  Limiting 
the  Gas  Pressure  Therein,  and  Provid- 
ing Penalties  for  the  Violation  Thereof. 
Be  it  enacted  by  the  people  of  the  state 
of  Oklahoma: 

Section  1.  Any  firm,  copartnership,  as- 
sociation, or  combination  of  individuals  may 
become  a  body  corporate  under  the  laws 
of  this  atate  for  the  purpose  of  producing, 
transmitting,  or  transporting  natural  ^aa 
to  points  within  this  state  by  oomplying 
with  the  general  corporation  laws  of  the 
state  of  OkUhoma,  and  with  this  act. 
Sec  2.  No  eorporation  organized  for  the 

{nrpose  of,  or  engaged  in,  the  traneporta- 
ioa  or  tranamisBion  of  natural  gas  within 
this  state,  shall  be  granted  a  charter  or 
right  of  eminent  domain,  or  right  to  ose 
the  highwavs  of  this  state,  unless  it  shall 
fa«  expressly  stipulated  in  such  charter 
that  it  shall  only  transport  or  transmit 
natural  gas  through  its  pipe  lines  to  points 
within  this  state;  that  it  shall  not  connect 
with,  transport  to,  or  deliver  natural  ^os 
to  individuals,  associations,  copartnerships, 
eompaniea,  or  corporations  engaged  in  trans- 
porting or  fumisbing  natural  cas  to  points, 
places,  or  person*  outside  of  this  state. 

Sec  3.  Foreign  corporations  farmed  for 
the  purpose  of,  or  engaged  in  the  business 
of,  transporting  or  transmitting  natural  gas 
I7  means  of  pipe  lines,  ehall  never  he  li- 
censed or  permitted  to  conduct  such  busi- 
ness within  this  state. 

See.  4.  No  association,  combination,  co- 
partnership,  or   corporation   shall   have   or 


the  right  of  eminent  domain  with- 
in this  stat«  for  the  purpose  of  constructing 
or  maintaining  a  gas  pipe  line  or  lines  with- 
in thia  state,  or  shall  be  permitted  to  tak% 
private  or  public  property  for  their  use 
within  this  state,  unless  expressly  granted 
such  power  in  accordance  with  this  act. 

Sec.  6.  The  laying,  constructing,  building, 
and  maintaining  a  gas  pipe  line  or  linea  for 
the  transportation  or  iransmission  of  nat- 
ural gas  along,  over,  under,  across,  or 
through  the  highways,  roads,  bridges, 
streets,  or  alleys  in  this  state,  or  of  any 
county,  city,  municipal  corporation,  or  any 
other  private  or  public  premiaes  within  this 
■tate,  ia  hereby  declared  an  additional  bur- 
den upon  said  highway,  '    "  ... 

-.   -n?y°be*d__..      _,_ 

is  granted  by  express  charter  from  the 
state,  and  shall  not  be  constructed,  main- 
tained, or  operated  until  all  damages  to 
adjacent  owners  are  ascertained  and  paid  as 
provided  by  law. 

Sea.  0.  All  pipe  lines  for  the  transporta- 
tion or  transmission  of  natural  gas  in  this 
state  shall  be  laid  under  the  direction  and 
inspection  of  proper  persons  skilled  in  *ucb 
business,  to  oe  designated  by  the  chief 
mining  inspector  for  such  duty,  and  the 
expenses  of  such  inspection  and  supervision 
shall  be  home  and  paid  for  by  the  parties 
laying  and  constructing  such  pipe  lines  for 
the  transportation  or  transmission  of  nat- 
ural gas. 

Sec.  7.  No  pipe  line  for  the  transporta- 
tion or  transmission  of  natural  gas  shall 
he  subjected  to  a  greater  pressure  than  300 
pounds  to  the  square  inch,  except  for  the 
purpose  of  testing  such  linea,  and  gas  pump* 
shall  not  be  used  on  any  gas  pipe  line  for 
the  transportation  or  transmission  of  nat- 
ural gas,  or  used  on  or  in  any  gas  well 
within  this  state. 

Sec.  8.  Any  corporation  granted  file 
right  under  the  provisions  of  this  act  to  ex- 
ercise the  right  of  eminent  domain,  or  use 
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bnmeli  lines  from  the  trnnk  line  m  «x> 

tended,  for  the  pnrpoee  of  gathering  uid  r» 

Miving  sueb  gu  &•  it  maj  be  able  to  pnr- 

ehaae  from  tha  owners  of  other  well*.     ItM 

line  will  not  be  need  in  vay  wtjr  for  local 

trsffio,  bnt  only  for  the  truuportation  of 

^  the  gas  from  the  well*  in  Oklahom*  Into 

9  the  states  of  Eansae  and  Hieeouri. 

■    *  In  Na  SS7,  the  Mamet  Mining  Gompanj, 

K   corporation   of   West   ViTginia,   Is   oom- 

plj^ant,     For  the  purpose  of  transporting 


from  tha  producer*  of  ga*  In  tbe  state  of 
Oklahoma  to  purchasers  and  oonsnmera  In 
Kan***  and  Misaouri,  it  has  pnrobased  a 
right  of  way  orer  certain  lands  in  the  state, 
and  proposes  to  construct  a  Bystem  of  pipe 
line*  to  be  lued  exclusively  in  such  inter* 
state  transportation,  and  not  in  any  w^ 
for  local  traffic. 

In  No.  86S,  A.  W.  Lewis,  a  citizen  and 
resident  of  the  state  of  Ohio,  is  complain- 
ant.    He  Is  tbe  owner  of  an  oil  and  gas 


the  highways  of  this  state  to  construct 
maintain  a  gas  pipe  line  or  lines  for  tha 
transportation  or  tianamlBsion  of  natural 
gas  to  points  within  this  state,  which  shall 
transport  or  tiansmit  any  natural  gas  to 
a  point  outside  of  or  beyond  this  state,  or 
shall  connect  with  or  attempt  to  connect 
with  or  threaten  to  connect  with  any  gas 
pipe  line  furnishing,  transporting,  or  trans- 
mitting gas  to  a  point  outside  of  or  beyond 
this  state,  shall  by  each  or  all  of  said  acta 
forfeit  all  right  granted  it  or  them  by  the 
charter  from  this  state,  and  said  forfeiture 
shall  extend  back  to  the  time  of  the  com- 
mission of  said  act  or  said  acta  in  violation 
of  this  act;  and  such  act  or  acts  shall  of 
themselTei  work  a  forfeiture  of  any  and  all 
rights  of  any  and  everr  kind  and  character 
which  may  be  or  may  have  been  granted  by 
the  state  for  tbe  transportation  or  trans- 
mission of  natural  gas  within  this  state, 
and  all  the  property  of  said  corporation 
ftod  all  the  property  at  any  time  belonging 
to  said  corporation,  at  any  time  used  in 
the  construction,  maintaining,  or  operation 
of  aaid  mi  pipe  line  or  lines,  shall.  In  due 
course  of  law,  be  forfeited  to  and  be  taken 
into  the  possession  of  the  state  through  ita 
proper  omcer,  and  in  said  action  there  shall 
M  a  right  to  the  state  of  the  appointment 
of  a  receiver,  either  liefore  or  after  the  judg- 
ment, to  be  exercised  at  the  option  of  the 
state,  and  the  officer  taking  possession  of 
said  property  shall  immediately  disconnect 
said  pipe  line  or  lines  at  a  proper  point  in 
this  state  from  any  pipe  line  or  lines  going 
out  of  or  beyond  the  state.  And  said  prop- 
erty shall  be  sold  as  directed  by  the  court 
M  having  jurisdiction  of  said  proceedings,  and 
^  the  proceeds  of  said  sale  snail  be  applied, 
•  first*  to  the  payment  of  the  cost  of  suii  pro- 
ceeding, and  the  remainder,  if  any,  paid 
into  ^e  school  fund  of  the  state,  and  said 
charter  under  which  said  act  or  acts  were 
committed  shall  be  revoked,  and  no  charter 
for  the  transportation  or  transmission  of 
natural  gaa  shall  ever  be  granted  to  any  cor- 
poration having  among  its  stockholders  any 
person  who  was  one  of  the  stockholders  of 
said  corporation  whose  charter  ha*  or  may 
have  been  forfeited  aa  aforesaid,  and  if  any 
such  charter  ahall  have  been  granted,  and 
thereafter  a  person  shall  become  a  stock- 
holder thereof  who  was  one  of  the  stock- 
holders of  the  corporation  whose  charter  has 
been  or  may  have  been  forfeited,  as  herein 
provided,  the  charter  of  said  corporation, 
one  of  whose  stockholders  is  as  last  named, 
■lial]  therefore   bs  forfeited   and   revoked. 


above  prescribed  may  he  granted  the 
right  to  become  such  stockholder  bv  the  cor- 
poration commiseion,  when  suen  person 
shows  to  such  commission  that  he  was  not  a 
party  to  tha  former  violation  of  this  act. 

See.  9.  No  pipe  lines  for  the  transporta- 
tion or   transmission   of   natural  gas  ahall 


port  or  transmit  gas  for  sale  to  the  public 
until  the  aame  is  property  inspected  as  pro- 
vided in  this  act;  and  before  any  gas  pipe 
line  company  shall   furnish  or   sell  ga*  to 
the  public,  it  shall  secure  from  the  inspector 
a  certificate  showing  that  said  line  is  laid 
and  constructed  in  accordance  with  this  act, 
and  under  the  inspection  of  the  proper  of- 
ficer; provided  that  nothing  in  this  act  shall  ^ 
he  construed  to  prevent  persons  drilling  for  « 
oil   and   gas   from   laying   surface*  lines   to  ? 
transport  or  transmit  ^as  to   wells  which 
are    being    drilled    within    this    state,    and 
further    provided,    that    factories    in    tiiis 
state  may  transport  or  transmit  gaa  through 

Eipe  lines  for  their  own  use  for  factories 
icated  wholly  within  this  state,  upon  se- 
curing the  rignt  of  way  from  the  state  over 
or  along  the  highways  and  from  proper^ 
owners  to  their  lands. 

Sec.  10.  That  no  person,  firm,  or  associa- 
tion or  corpor"'"'""   -■--" ■-- ....■ 

to   transmit   ( 


corporation  shall  ever  be  permitted 
emit   or   transport   natural   gas   by 
pipe  lines  in  this  state,  o 


struct  or  operate  a  pipe  line  for  the  trans- 
mission of  natural  ^,  except  such  per^ 
sons,  firm*,  asBoctations,  or  corporationa  be 
Incorporated  as  in  thia  act  provided,  except 
a*  in  S  0  of  this  act,  and  providel  further 
that   all    persons,    firms,    corporations,    as- 


[of]  natural  gaa  in  this  state  and  other- 
wise complying  with  this  act  are  hereby 
permitted  to  incorporate  under  the  provi- 
sions of  this  act  within  ten  days  after  the 
passage  and  approval  of  the  same. 

Sec.  11.  All  acts  and  parts  of  acta  in 
conflict  with  this   act  are  hereby  repealed. 

Sec  12.  An  existing  emergency  !■  here- 
by declared  by  the  legislature  for  the  pre- 
servation of  the  public  peace,  health,  and 
safety   of   the   state. 

Bee  13.  This  act  shall  take  efTaet  from 
and  after  its  passage  and  approval,  «a  pro- 
vided by  law. 

Approved  December  £1,  1B07. 


on.Google 


1910, 


WEST  T.  KANSAS  NATUKAL  OAS  00. 


EST 


leaa*  bjr  which  ho  haa  acquired  the  right  to 

MuiBtruct  wells  on  &  eartain  tr&et  of  loud 

in  Oldahama,  and  to  take  gaa  theiefrom  for 

^  the  period  ol   flfteea  yaars.     Ha   haa   con- 

2  itructed  a   well,    in    aocordance   with   hia 

•  lease,  which*  ia  capable  of  producing  many 
milliona  of  cubic  feet  of  gaa  per  day,  which, 
being  in  exceia  of  the  local  demand,  he  i» 
unable  to  aell  In  the  state;  and  he  alleges 
that,  being  prevented  from  transporting  it 
from  the  state,  he  has  suffered  great  loss 
and  damage,  and  is  deprived  of  his  property 
without  compensation. 

In  No.  869,  0.  A.  Bleakley,  a  citixen  and 
maident  of  Pennsylvania,  ia  complainant. 
Be  has  received  from  the  Becretaiy  of  the 
Interior  a  right  of  way  over  the  land  of 
eertain  Indians  over  a  designated  route, 
pi^ng  to  the  Indian  agent,  by  law  and  the 
mlee  and  regulations  of  the  Interior  De- 
portment, the  value  of  such  right  of  way 
and  the  damage*  which  the  owners  of  the 
land  over  which  he  will  paaa  for  the  laying 
and  maintaining  of  a  pipe  line  for  the 
vzelUBive  purpose  of  transporting  natural 
gas  from  Oklahoma  to  Kansaa. 

It  is  alleged  in  the  bills  that  a  great 
number  of  wells  have  been  drilled  in  the 
state  at  great  expense,  which  are  capable 
of  producing  more  than  1,000,000,000  cubic 
feet  of  gas  per  day;  that  such  amount  is 
more  than  necessary  for  the  demands  of  the 
people  of  the  state,  and  the  excess  of  sup- 
ply is  required  to  meet  the  wants  of  those 
residing  in  Missouri  and  Esnsas.  This 
want,  it  is  alleged,  may  be  supplied  through 
the  distributing  planta  now  constructed  and 
tliose  contemplated  by  complainants,  but 
Uiat  under  the  present  conditions  the  own- 
m  are  required  to  cease  development  work, 
and  to  keep  large  and  valuable  wells  capped 
and  inoperative,  to  their  great  injury  and 
damage.  It  is  alleged  that  In  constructing 
linea  for  such  transportation  it  will  not  be 
necessary  to  go  along  the  highways  of  the 
■tate,  but  only  across  or  over  them;  and 
that  the  lines  to  be  constructed  will  be  priv- 
ate lines,  will  endanger  the  lives  and  prop- 
erty of  no  one,  and  will  be  constructed  in 
Jnst  conformity  with  all  reasonable  rules 
a  and  regulations  of  the  state. 

*  It  Is  averred  that  each  of  the  defendants 
■  !•  charged,  by*vtrtue  of  his  office,  to  execute 

tin  laws  and  Constitution  of  the  state,  and 
that  he  has  undertaken  to  enforce  the  act 
bareinbefore  referred  to  by  prooeedinga  In 
aonrts  and  by  force  of  arms,  and  it  is  his 
Intent  and  avowed  purpose  to  prevent  the 
transportation  of  gas  h«yond  the  limits  of 
tha  atat«.  The  partionlar  acta  are  set  forth. 
The  bim  pray  disoovery,  that  the  act 
above  referred  to  be  deelared  void  as  being 
ta  eaa«M  with  f  8,  artiels  1,  and  the  14th 
tba    Conatituttou    of    the 


United  States,  and  that  the  defendant!  be 
enjoined  from  the  things  attributed  to 
them.     Greneral  relief  is  also  prayed. 

Demurrers  ware  filed  to  the  bills,  which 
were  overruled  (172  Fed.  G4E),  and  the 
defendants  answered. 

It  was  subsequently  stipulated  that  the 
causea  be  consolidated  and  that  appellant 
file  an  amended  answer  in  each  of  the  eases, 
and  the  answers  of  the  other  defendants  be 
withdrawn.  It  will  only  b«  necessary  to 
consider  the  amended  answer,  not,  however, 
ite  details  either  of  denial  or  averment,  but 
only  of  certain  facte  especially  relied  on. 
These  are:  The  present  daily  capacity  of  the 
gas  wells  of  the  state  is  approximately  II 
billion  cubic  feet,  the  doily  consumption 
being  more  than  can  be  safely  taken  from 
them  "without  rapidly  destroying  their  effi- 
ciency and  depleting  this  great  natural  re- 
source of  the  stete."  The  gas  oreo  of  the 
state  is  found  in  oil-producing  sand,  ond 
the  experience  of  oil  other  natural  gas  fields 
demonstrates  that  the  gas  found  in  and 
taken  from  such  sand  is  of  much  shorter 
duration  than  that  found  in  purely  gaa 
sand,  and  if  the  acte  of  eomplainante  bo 
permitted  "the  field  will  be  exhausted  in  a 
very  short  time."  While  it  is  true  that 
the  gas  in  Oklahomo  is  found  In  a  gas  and 
oil-producing  sand  which  extends  under- 
neath large  contiguous  oreas  of  land,  every 
well  takes  from  this  unbroken  area  and 
diminishes  the  producing  capacity  of  every  _ 
other  well  and  of  the  entire  field,  the  acts  ? 
of  the  eomplainante,  if  permitted,  *  will  ■ 
greatly  damage  and  injury  the  entire  field 
and  take  tbe  property  of  all  other  owners 
therein,  and  "that  the  act  of  the  legislature 
of  the  stete  of  Oklahoma,  alleged  in  the 
hill  to  be  unconstitutional,  waa  an  effort  on 
the  part  of  the  legislature  of  the  stote  to 
preserve  the  natural  gas  field  of  the  stato 
from  destructive  waste." 

Certein  oities  of  the  stetes,  which,  by 
reason  of  their  proximity  to  the  gas  field, 
should  be  supplied  with  g&s,  ore  not  now 
supplied  with  it,  and  will  never  be  if  eom- 
plainante are  allowed  to  transport  it  from 
Oklahoma  without  regulation  by  laws  of 
the  stete,  and  the  population  of  the  stete 
is  now  1,760,000,  and  is  growing  more 
rapidly  than  that  of  any  other  stete  In  tha 
Union.  On  account  of  the  general  prairie 
character  of  the  stete,  it  is  without  do- 
meatie  fuel  except  coal  and  natural  gas. 
Ite  supply  of  coal  is  growing  rapid- 
ly more  costly  to  produce,  that  the  petro- 
leum oil  produced  is  practically  transported 
from  the  state,  "and  that,  substantially,  the 
only  natural,  praetieol,  usable  fuel,  both 
for  domeslie  and  industrial  use,  is  natural 
gss." 

Tho  aomplaiiuuits  nay  and  ara  aeiaaDy 
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OOK  1 


in  the  proceai  of  erecting  «uorinonB  pump- 
ing itationa  outaide  of  the  staU,  which 
*migbt  reiAonably  and  irould  inerltablj 
IttndflT  entirely  naelei*  all  the  prennt  tinea 
(gu)  in  Oklahoma,  and  take  anaj  from 
the  cities  and  towns  of  Olclaboma  the  entire 
practical  uae  of  their  sole  and  oatiiral  fuel, 
becauae  when  gaa  ii  removed  by  the  limited, 
prudent,  and  natural  rock  pressure,  the 
nature  and  formation  of  the  gas  and  oil 
•and  is  not  radically  changed,  but  if  large 
pumps  to  pump  out  the  wells,  out  of  pro- 
portion to  the  rock  preaaure,  are  uaed,  as 
are  now  actually  threatened,  by  the  com- 
plainant, the  gas  and  oil  tand  is  actually 
broken  down  as  though  shot  with  dynamite 
and  other  violence,  and  the  salt  watMr  there- 
under, always  to  be  found,  at  once  drowns 
^  out  the  wells,  where  rode  pressure  has  heen 

•  too  greatly  or  rapidly  decreaied;   that  the 

•  use  of  the  bighways  is  a  portion  of  tbt^ub- 
lio  property,  and  the  same  should  be  con- 
fined to  those  who  supply  all  alike  who  may 
seek  to  be  served;  and  becauM  of  ita  nature 
and  extent,  and  because  the  enormoua 
amount  of  capital  needed  to  make  practical 
investments  tends  to  create  monopolies. 
The  business  of  gas  transportation  is  a  pub- 
lie  business  in  interstate  trade,  over  which 
Congreai  has  never  legislated,  and  to  permit 
complainant  to  carry  out  Its  said  attempt 
and  intent  to  monopolise  the  natural  gas 
of  the  state  and  transport  it  away  without 
regulation  by  the  state  tawa,  over  and 
across  the  state's  highways,  without  the 
state's  consent,  would  be  to  devote  public 
property  to  private  and  exclusive  use, 
against  the  principles  of  the  Constitution 
of  this  state  and  the  United  States,  and  de- 
prive the  intending  purchasers  ol  natural 
gas  in  this  state  from  all  supply  whatso- 

Thare  are  other  allegations  of  the  effect 
of  eoatemplated  acts  of  the  complainants 
upon  the  gas  supply  of  the  state,  and  there 
ore  admissions  that  pipe  lines  are  the  only 
practical  means  of  transportation;  but  thia, 
it  is  alleged,  is  due  to  its  cheapness  m  com- 
pared with  other  means  of  transportation, 
considering  the  price  of  gas  as  a  fuel,  as 
compared  with  other  fuel  products  and  the 
transportation  of  gas  from  other  fields. 
And  it  is  set  forth  that  the  highways  of  the 
state  are  open  to  the  transportation  of  gas 
by  any  means  which  do  not  "^ake  a  psrma' 
nent  appropriation  of  any  part  of  the  high- 
ways by  placing  a  plant  in  the  aame." 

It  is  further  alleged  that  in  order  to  sup- 
ply the  cities  of  the  stats  with  gas,  lines 
are  eontlnaally  being  extended,  and  that 
there  are  several  other  pipe  lines  whicli  are 
seeking  to  carry  on  business  In  the  state  In 
the  same  manner  as  desired  by  oomplainant, 
and  if  the  rigbt  olit  in  eompbdnont,  it 


exists  in  all  other  foreign  corporation*,  and. 
If  exercised,  lines  will  be  extended,  as  one 
part  of  the  field  becomes  exhauated.  to  other 
parte  of  the  field,  and  the  Unea  supplying  ^ 
the  cities  of  the  stats  will  also  be  oxtonded  « 
in'like  manner  and  affect,  and  a  speedy  da-  • 
atruction  of  the  supply  of  the  gas  in  ths 
state  will  reault. 

It  is  admitted  that  there  are  maintained 
and  operated  in  the  state  natural  gas  pipe 
lines;  but  it  Is  allied  that  they  are  in 
daily  use  for  the  transportation  of  gas 
within  the  state.  And  it  is  further  admit- 
ted that  they  in  many  instances,  and  often 
at  great  length,  run  over,  along,  and  acroaa 
the  highways  of  the  state,  and  "are  oper- 
ated without  hurt,  hindrance,  damage,  or 
inconvenience  to  the  traveling  public  or  to 
abutting  property  owners."  But  It  is 
averred  that  "they  were  laid  and  are  oper- 
ated according  to  the  laws  in  force  at  the 
time,  and  pursuant  to  the  laws  of  the 
state." 

Appellant  admits  that  it  is  bis  duty  t» 
execute  the  laws  of  the  state,  and  that  It 
is  his  Intention  to  enforce  chapter  67  of 
the  Seaaion  T^awa  of  1907  and  1908,  and  the 
acta  amendatory  and  supplementary  there- 
to "in  so  far  as  the  same  must  or  should 
be  dona  by  litigation  in  which  the  state 
is  Interested,"  but  that  his  duties  rest 
solely  upon  himself,  and  are  not  controlled 
by  others,  and  that  he  intends  to  prevent 
solely  by  actions  in  competent  eonrta  the 
laying,  constructing,  and  operating  of  gas 
pipe  lines  In,  on,  under,  across,  or  along  the 
highways  of  the  atate  by  complainant  or  by 
any  other  person  not  authorized  so  to  do 
by  the  laws  of  the  state.  He  denies  the  aets 
of  force  charged  against  him,  or  tiiat  ha 
proposes  to  use  fores.  The  other  denials 
and  admissions  it  is  not  necessary  to  set 
out.  A  dissolution  of  the  injunction  it 
prayed. 

The  cases  were  eonosolf  dated,  as  we  hav* 
said,  and  submitted  on  the  bills  and  tb« 
answers,  "to  the  end  that  an  immediate 
determination  thereof  and  final  decree 
therein"  might  be  obtained. 

A  final  decree  was  entered,  declaring  thai 
the  statute  referred  to  "is  unreasonable,  un- 
constitutional, invalid,  and  void,  and  of  no 
force  or  effect  whatever,"  and  a  perpetual 
injunction  was  awarded  against  its  enforae-  ^ 

*  The  basil  of  the  decree  of  the  court  waa  • 
that  expressed  Id  Its  opinion  ruling  upon 
the  demurrers;  to  wit,  that  the  statute  of 
Oklahoma  was  prohibitive  of  interstate 
commerce  in  natural  gas,  and  in  eonse- 
quenca  was  ■  violation  of  the  commerce 
clause  of  the  Constitution  of  the  United' 
States,  and  that  being,  as  the  court  s^d,  it* 
dominant   purpose,    it  would,   if  i    ' 
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agmliut  eomplftinuita,  "inrada  their  rigbti 
M  guaTuiteed  bj  tha  14th  Ameuiimaiit  of 
tlw   National   Ctmatitntion"   and   alao   the 
Oonatitution  of  tha  atata.    ITS  Fad.  546, 
Theae  ooncluaiona  are  eontoated,  and  it  ia 


prooaaa  clause  Is  the  alngle  iaana."  And 
due  proceoB,  it  !•  urged,  is  uot  violated, 
becauM  the  statute  ia  not  a  taking  of  prop- 
orty,  but  a  regulation  of  it  under  the  potioe 
pttwer  of  the  state.  The  provisions  of  the 
act.  It  i>  further  Inaiited,  are  bat  exereiBe 
«f  the  police  power  to  aoniarra  the  natural 
reaonrces  of  the  state,  and  as  meana  to  that 
end  the  right  of  eminent  domain  is  forbid- 
den to  foreign  oorporationa  engaged  In 
transporting  gas  from  the  state,  and  the 
me  of  the  highways  of  the  state  eonflned  to 
pipe  linei  operated  by  domeatie  corpora- 
tions, in  order  that  gaa  may  be  transmitted 
only  between  points  within  the  state.  And 
■uch  exercise  of  power,  it  ie  contended,  does 
not  regulate  interstate  eommeroe,  but  only 
affeeta  it  indirectly. 

A  paradox  la  seemingly  presented.  In- 
terstate commerce  In  natural  gu  ia  abao- 
lutely  preveiit«d, — prohibited,  in  effect,  for 
we  thinic  it  is  undoubted  tiiat  pipe  linea  are 
the  only  practical  means  of  gas  traniporta- 
tion,  and  to  probibit  interstate  commerce 
la  more  thou  to  indirectly  affect  it.  Every 
prorision  of  the  ttatute  is  direoted  to  such 
result.  Pipe  line  conatruetlon  is  eonflned  to 
corporations  organized  nnder  the  laws  of 
0  the  stat^  and  the  condition  of  their  Incor- 
g  poration  is  that  tbey  shall  only  transmit 
■  gas  between*  points  in  the  state,  and  ahall 
not  transport  to  or  deliver  to  eorporations 
er  persons  engaged  in  transporting  or  fur- 
nishing gas  to  points  ontside  of  the  state. 
The  right  of  eminent  domain  ia  given  alone 
to  such  coTporationa,  and  tha  use  of  the 
highway  ia  eonflned  to  them;  and  that  there 
be  no  element  of  oontrol  over  them  omitted, 
a  violation  of  the  statute  is  punished  by  a 
forfeiture  of  charters  and  of  property.  Kor 
can  a  new  oorporation  be  formed  if  even  one 
of  Its  stockholders  was  a  stockholder  of 
Ml  offending  corporation. 

To  such  stringent  aubjectlon  foreign  cor- 
porations could  not  bs  brought,  so  tbc^  are 
abaolntely  excluded  from  the  state  by  the 
following  provision:  "See.  3.  Foreigu  cor- 
porations formed  for  the  purpose  of,  or  en- 
gaged in  the  business  of,  transporting  or 
tranimittiug  natural  gas  by  means  of  pipe 
Unea,  shall  never  be  licensed  or  permitted  to 
conduct  such  business  within  this  state." 
The  statute  presents  no  embarrassing 
qneations  of  interpretation.  It  was  mani- 
festly enacted  in  the  eonfldent  belief  that 
tha   atata  had  the  porwai  to  aosifliia  aom- 


meroe  in  natural  gaa  between  points  within 
the  stat^  and  all  of  the  rights  conferred  on 
domestie  corporations,  all  of  the  rights 
denied  to  foreign  corporations,  were  meana 
to  sueh  end.  And  the  state  having  such 
power,  it  is  contended,  if  its  eierciaa  affects 
interstate  commerce,  it  affeeta  such  com- 
merce only  incidentally.  In  other  words, 
affects  it  only,  as  it  is  contended,  by  the 
exertion  of  lawfnl  rights,  and  only  because 
it  cannot  acquire  the  means  lor  its  exercise. 

The  appellant  makes  a  broader  conten- 
tion. Tbe  right  to  conserve,  or  rather,  the 
right  to  reserve,  the  resources  of  the  atate 
for  tbe  use  of  Ue  inhabitants  of  the  state, 
present  and  future,  is  broadly  asserted. 
"The  ruling  principle  of  the  law,"  counsel 
say,  "ia  conservation,  not  commerce."  It  is 
true  tha  means  adopted  to  secure  conserva- 
tion is  more  insistently  brought  forward  Z 
than  the  right  of  'conservation,  and  tlw  S 
power  of  the  state  over  ita  eorporationa 
and  over  its  highways  and  ita  right  to  give 
or  withhold  eminent  domain  is  many 
tlmea  put  forward  in  the  argument  and  il- 
lustratied  by  the  citation  of  many  eases. 
It  cannot  but  be  observed  that  these  rights 
need  not  the  support  of  one  another.  If  the 
right  of  oonservation  be  as  complete  aa  eon- 
tended,  for  it  eonld  be  secured  by  simplfi 
profaibltions  or  penalties.  If  tbe  power  over 
highway*  and  eminent  domain  be  as  abso- 
lute as  asserted,  it  will  have  to  be  given 
effect,  no  matter  for  what  purpose  exer< 
cised.  We  are  therefore  admonished  at  the 
very  start  in  the  discussion  of  tbe  impor- 
tance of  tbe  questions  presented  and  the 
power  which  tbe  states  may  exert  against 
one  another,  even  accepting  the  conoesalon 
of  appellant  that  Congresq  ma;  break  down 
tha  isolation  by  granting  the  right  not  only 
to  take  private  property,  but  to  snbieat  the 
highways  of  the  state,  against  the  consent 
of  the  state,  to  the  uses  of  interstate  com- 
merce. With  full  appreciation  of  the  im- 
portance of  the  questions  involved,  we  pass 
to  their  consideration. 

Aa  to  conservation,  appellant  says  that 
"the  ease  narrows  itself  to  the  single  ques- 
tion of  whether,  in  any  event,  a  state  has 
the  right  to  conserve  its  natural  resources; 
and,  second,  has  it  the  right  to  preserve  a 
common  supply  for  the  equal  use  of  all 
those  who  may  by  law  resort  to  It" 

'Ihe  second  question  ia  not  presented  In 
the  cose.  The  provisions  of  the  statute  are 
not  directed  against  waste.  They  are  di- 
rected against  any  use  of  the  gas  except  In 
the  state.  The  right  of  the  ataU  "to  pre- 
serve the  common  auppty  for  the  equal  use 
of  all"  owners  Is  not  denied  by  appellees. 
Ws  pnt  tbe  queation  out  of  consideration, 
tbarefore^  axoapt  incidentally,  and  aouMda 
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ttw  ri|^t  of  tha  aUte  to  praierva  tha  mp- 
plf  of  gas,  as  wc  iluUl  bereafter  act  forth. 
The  aztant  of  power  which  tha  aecond 
fuaation  impliea  a  atata  poaaesces  eh&llengea 
icriotu  inqairj.  Tba  natural  naoorcaa  of 
«  a  ctate  may  ba  other  than  natural  gaa;  for 
■  example,  may  be  timber  and  coal  imd  iron 
and  other  metals;  bat  it  U  oontonded  that 
tha  right  of  eoDserTation  exteuda  to  theae, 
and  the  broad  atatement  of  tba  firgt  qnea- 
tion  ia  qualified  In  the  argmnnit  bj  the 
propertiei  of  natural  gas  and  the  limitation 
of  Ita  tapply,  Tbia,  it  la  contended,  givea  a 
range  to  the  police  power  of  the  state  which 
otherwise  It  would  not  posEeaa.  And  Bucb 
power,  u  we  understand  the  further  eon- 
tantion  to  ht,  may  determine  not  only  the 
•onserration  of  the  resonrcea  of  the  state, 
but  aa  to  what  elaaa  of  persons  may  use 
them,  aa  dependent  upon  their  transporta- 
tion in  state,  rather  than  in  Interstate, 
aomnerBe.  The  eontention  is  discuased  at 
length  and  varioiuly  illustrated.  Indeed, 
analogies  are  addneed  of  limitations  upon 
the  use  of  property  by  Tirtae  of  the  police 
power  under  conditions  which  Invoke  ita 
exercise  for  the  advancement  of  the  general 
welfare.  We  select  for  reriew  from  the  eases 
brought  forward,  those  nearest  to  our  in- 
quiry, which  are  Ohio  Oil  Co.  t.  Indiana, 
177  n.  8.  ISO,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.  670,  20  Mor,  MIn.  Rep.  406;  Lindsley 
V,  Natural  Carbonie  Gas  Co.  220  U.  8.  01, 
ante,  337,  81  Sup.  Ct.  Rep.  337;  Hudson 
County  Water  Co.  t.  MeCarter,  209  U.  8. 
MS,  62  L.  ed.  OES,  28  Sup.  Ct.  Bep.  S2S,  14 
A.  A  E.  Ann.  Cat.  BOO. 

Ohio  Oil  Co.  T.  Indiana  was  a  writ  of  er- 
ror to  the  supreme  court  of  Indiana  to  re- 
Tiew  a  judgment  of  that  court  wbieh  sus- 
tained ft  Btatnte  which  prohlbted  anyone 
liaving  the  eontrol  or  posaession  of  any 
natural  gaa  or  oil  well  to  permit  the  gaa 
or  oil  tbereform  to  escape  into  the  open 
air,  and  restrained  the  oil  oompany  from 
Tiolating  the  statute.  Against  the  statute 
was  urged  the  rights  of  property  aaaured  by 
the  14th  Amendment  of  tha  Conatitution  of 
the  United  SUtes.  The  ease  is  a  valuahle 
one  and  clearly  announces  the  right  of  an 
owner  to  the  soil  beneath  it,  and  tha  rela- 
tion of  his  rights  to  all  other  owners  of  the 
surface  of  the  soil.  The  right  of  t^ing  the 
gas,  it  was  said,  wsa  common  to  all  owners 
of  the  surface,  and  because  of  such  a  com- 
mon right  in  all  landowners,  an  unlimited 
use  (against  a  wasteful  use  the  statute  was 
IB  directed)  by  any  it  was  competent  for  the 
?  state  to  prohibit.  This'limitation  upon  the 
■urfaee  owners  of  property  was  Justified  by 
the  peculiar  character  of  gas  and  oil,  they 
baring  the  power  of  self-transmission,  and 
tliat  therefore  to  preserve  an  equal  right  In 
bD  furfaee  ownarB  thara  could  not  bs  an 


tmlimfted  right  in  any.  Gas  and  oil  were 
likened  to,  not  made  identical  with,  animala 
/era  natwTfa,  and,  like  sucb  animals,  were 
subject  ta  appropriation  by  the  owners  of 
the  soil,  but  also,  like  them,  did  not  be- 
come property  until  reduced  to  actual  pos- 

But  an  important  distinction  was  pointed 
out.  In  things  fercg  naturic,  it  was  ob- 
eerred,  all  were  endowed  with  the  power 
of  reducing  them  to  possesaion  and  exclu- 
sive property.  In  the  ease  of  natural  ga^ 
only  the  surface  proprietors  hsd  such  pow^ 
er,  and  the  diatinctlon,  it  was  said,  marked 
the  difference  in  the  extent  of  the  state's 
controL  "^n  tha  one,  as  the  public  are  the 
owners,  everyone  may  be  abaalutely  pre- 
vented from  seeking  to  reduce  to  possession- 
No  devesting  of  private  property,  undv 
such  a  condition,  can  be  conceived,  becauae 
tha  public  are  the  owners,  and  the  enact- 
ment by  the  state  of  a.  law  aa  to  the  pnblio 
ownership  is  but  the  discharge  of  the  gor- 
emmental  trust  resting  in  the  state  aa  to 
property  of  that  character,  Geer  v.  Con- 
necticut, 101  U.  8.  61S,  40  li.  ed.  7B3,  10 
Sup.  Ct.  Rep.  000.  On  the  other  hand, 
as  to  gas  and  oil,  the  surface  proprietor! 
within  the  gas  field  all  have  the  right  to 
reduce  to  poBBesaion  the  gaa  and  oil  b» 
neath.  They  could  not  be  absolutely  de- 
prived of  this  right  which  belongs  to  them 
without  a  taking  of  private  property."  And 
thie  right,  it  was  further  said,  was  coequal 
In  all  of  the  owners  of  the  surface,  and  thai 
the  power  of  the  state  could  tw  exerted 
"for  the  purpose  of  protecting  all  the  col- 
lective owners,  by  securing  a  just  distribu- 
tion, to  arise  from  the  enjoyment  by  them 
of  their  privilege  to  reduce  to  possession, 
and  to  reach  the  like  end  by  preventing 
waste."  And  further  characterizing  the  atat-  ^ 
ute,  it  waa  aaid,  viewed  as  one  to  prevent  n 
the  waste  of  the  common  property  of'tha  • 
surface  owners,  it  protected  their  property, 
not  devested  them  of  it.  And  spedal  em- 
phaaiH  was  given  to  this  conclusion  by  the 
comment  that,  to  assert  that  the  right  of 
the  surface  owner  to  take  was,  under  the 
14th  Amendment,  a  right  to  waste,  waa  "to 
say  that  one  common  owner  may  devest  all 
the  others  of  their  rights  without  wrong- 
doing; but  the  lawmaking  power  cannot 
protest  all  the  ownera  in  their  enjoyment 
without  violating  the  Constitution  of  the 
United  SUtea." 

The  caae,  therefore,  is  an  anthori^ 
against,  not  in  support  of,  the  contenUon  of 
the  appellant  in  the  case  at  bar. 

The  statute  of  Indiana  was  directed 
againat  waste  of  the  gas,  and  was  sustained 
because  it  protected  the  use  of  all  the  sur- 
face owners  against  the  w«ata  of  aay.    Thk 
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atatuta  wu  one  ot  tnu  oonaervftUan,  ■•■ 
otuing  the  rights  of  piop«rtf,  not  Impairing 
tbem.  Iti  purpoM  was  to  Moure  to  the 
Munmoa  oivners  of  tha  gu  k  proporUonftte 
■equiaition  of  it, — »  redueti<ni  to  poaaeiaion 
■ad  property, — not  to  take  away  any  right 
of  nae  or  diepoaltion  after  it  bad  thna 
become  property.  It  was  siutainad  beeauae 
■uch  wa>  its  purpose;  and  we  aMd  that 
the  surface  owners  of  the  soil,  owners  of 
the  gas  as  well,  could  not  ba  deprived  of 
the  right  to  reduce  it  to  poweaaion  without 
the  taking  of  private  property.  It  mrely 
eannot  need  argument  to  show  that  if  they 
aould  not  be  deprived  of  the  right  to  reduce 
the  gaa  to  poweasion,  they  oould  not  be  de- 
prived of  any  right  which  attached  to  it 
when  in  posaeasion. 

The  Oklahoma  atatuta  far  transcends  the 
Indiana  statute.  It  does  what  thia  court 
took  paina  to  show  that  tbe  Indiana  atat- 
nte  did  not  do.  It  doea  not  proteot  the 
righta  of  all  aurface  ownera  ag^oat  tb» 
abuaea  of  any.  It  doea  not  alone  regulate 
the  right  of  tbe  reduction  to  poaaeasiou  of 
the  gas,  but,  when  the  right  is  axerdaad, 
when  the  gas  beoomes  property,  takes  from 
It  the  attributes  of  property, — the  right  to 
^  dispoae  of  itj  indeed,  aelecta  ita  market, 
2  to  reaerre  it  for  future  purahasera  and  use 
?  within  the  sUte,*  on  tha  ground  that  tha 
welfare  of  tiie  stata  will  thereby  be  snb- 
■arved.  Tha  resolta  of  tbe  contention  repel 
its  acceptance.  Gas,  when  reduced  to  poa- 
isasioo,  is  a  eommodity;  It  belongs  to  tha 
owner  of  tha  land;  and,  when  reduoad  to 
poeaesaion,  fa  hfa  individual  proper^,  aub- 
jaet  to  sale  by  him,  and  may  be  a  enbjeot 
•f  Intraatate  eommeroe  and  intaratata  eom- 
meroa.  The  statute  of  Oklahoma  raoogniies 
H  to  be  a  subject  of  intraatate  oomnNroe, 
but  seeks  to  prohibit  it  from  being  tha  snb- 
Jaot  of  interstate  commerce,  and  this  is  the 
purpose  of  ita  conaervation.  In  other  words, 
the  purpose  of  its  conservation  is  in  a  aenae 
aommereial, — the  busincBa  welfare  of  tha 
•tata,  as  coal  might  ba,  or  timber.  Both 
of  those  products  may  be  limited  In  amount. 
Hid  the  same  eoneideratioQ  of  the  publio 
welfare  which  would  confine  gaa  to  the  uaa 
e>f  the  inhabitanta  of  a  atata  would  confine 
them  to  the  inbabitanU  of  the  state.  If 
tlia  states  have  ausb  power,  a  singular  situa- 
tion might  result.  Pennsylvania  might 
keep  ita  coal,  tbe  Northwest  ita  timber,  fhe 
Bining  atatea  their  minerals.  And  why 
may  not  the  products  of  tha  field  be  brought 
within  the  principle!  Thus  enlarged,  or 
without  that  enlargement,  ita  influence  on 
interstate  commerce  need  not  be  pointed  out. 
To  what  oonseqnenees  does  such  power  tendT 
If  one  state  baa  it,  all  atatea  have  It; 
^bargo  may  ba  retaliated  by  embargo,  and 
Mnmarea  will  ba  halted  at  atafa  HuK   And 


yet  we  have  said  that  In  mattera  of  foreign 
and  interstate  conuneroa  there  are  no  atata 
lioea."  In  auoh  eommeroe,  inetead  of  tba 
statet^  a  new  power  appears  and  a  new 
welfare, — a  welfare  which  transcenda  that 
of  any  state.  But  rather  let  ue  say  it  is 
oonstitntad  of  tha  welfare  of  all  of  tha 
atatea,  and  that  of  each  state  is  made  the 
greater  by  a  division  of  ita  reaoureea, 
natural  and  oreated,  with  evuy  other  state, 
and  those  of  every  other  etate  with  it.  Thia 
waa  the  purpoae,  as  it  is  the  result,  of  tba 
interstate  eommeroe  clause  of  the  Conatito- 
tion  of  the  United  States.  If  there  is  to  ba  S 
a  taming  baokward,  it*muat  ba  done  by  tha  ? 
authority  of  another  inatrumentali^  fhaa 

The  caae  of  SUta  ex  ret.  Corwin  v.  In- 
diana ft  0.  Oil,  Oea,  k  Uin.  Co.  ISO  lod. 
676,  6  L.R.A.  67S,  2  Intera.  Com.  Bap.  768, 
22  N.  K  778,  ia  pertinent  here.  A  aUtuta 
of  Indiana  was  oonaidered  which  made  it 
unlawful  to  pipe  or  oonduct  gas  from  any 
point  wittiin  the  atate  to  any  point  or 
place  without  tbe  atata.  It  waa  aasalled 
on  one  side  as  a  regulation  of  interetaia 
commerce,  and  tlierefora  void  under  tha  Con- 
stitution of  tha  United  Statea.  It  waa  da- 
fended,  on  the  other  hand,  as  a  provision 
for  the  exerciae  of  tha  right  ol  eminent  do- 
main, oonflning  It  to  thoss  engaged  in  atata 
business,  denying  it  to  tlioae  engaged  in 
interstate  busineai;  and,  furtiier,  aa  inpc*- 
ing  restrictions  on  foreign  corporations.  It 
vrill  ba  obaerved,  therefore,  the  statute  had, 
it  may  ba  asaumed,  the  same  inducement  aa 
the  Oklahoma  statute,  and  the  asms  special 
juatifleationa  were  urged  in  ita  defenaa. 
The  court  rejected  the  defenses,  and  decided 
that  the  statute  was  not  a  legitimate  exer- 
cise of  the  police  power,  or  the  regulation 
of  the  right  of  eminent  domain  or  of  foreign 
corporations,  but  had  the  purpose  "plainly 
and  nnmiitakably  manifested"  to  prohibit 
transportation  of  natural  gas  beyond  the 
limita  of  the  atate;  and  that,  thie  being 
ita  purpose,  it  waa  void  aa  a  r^ulation  of 
intwatate  eommeroe.  These  propositions 
were  announoed:  (1)  Natural  go  is  aa 
much  a  oommodit;  aa  iron  ore,  coal,  or 
petroleum  or  other  products  of  the  earth, 
and  can  be  transported,  bought,  and  sold  aa 
other  producta.  (2)  It  ia  not  a  commercial 
product  when  it  is  in  the  earth,  but  ba- 
oomea  so  when  brought  to  the  surfaoe  and 
placed  in  pipes  for  transportation.  (3) 
If  It  can  be  kept  within  tbe  sUte  after  it 
has  become  a  commercial  product,  ao  may 
corn,  wheat,  lead,  and  iron.  If  laws  can 
be  enacted  to  prevent  its  transportation, 
"a  complete  annihilation  of  interstate  eom- 
meroe might  reanlt."  And  the  court  con- 
elnded:  "Wa  ean  find  no  tenable  gronni 
upon  lAleb  tha  aet  Ma  be  anafaUnad,  aal 
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*  m  u«  eompeU«d  to'adjudgs  it  inTalid." 
Til*  OMS  was  «zplieitl7  afflrmed  in  Manu- 
facturers' Gaa  ft  Oil  Co.  t.  Indiana  Natural 
Gu  A  Oil  Co.  ISO  Ind.  045,  53  LB.A.  184, 
SS  N.  B.  TOe,  21  Mot,  KGn.  Rep.   102. 

Ths  caw  is  valuable  bocauoa  the  court, 
throtigh  the  aame  joatice  who  wrote  tha 
opinion,  diatinpiiihed  botween  an  ezerciae 
of  tbe  police  power  to  regulate  the  taking 
of  natural  gaa  and  ita  prohibition  in  inter- 
sUte  conunerce. 

Jatnieson  r.  Indiana  Natural  Qat  ft  Oil 
Co.  128  Ind.  6SS,  12  L.R.A.  652,  3  InterB. 
Com.  Rep.  ei3,  tS  N.  E.  7S,  anatained  a 
statute  which  prohibited  the  taking  of  gaa 
under  a  greater  presaur*  than  SOO  pounds 
to  the  aqiiare  inch.  The  court  said  that 
Mfttural  gaa  "ii,  on  doubt,  wo  far  a  com- 
mercial commoditj  that  this  itata  cannot 
prohibit  ita  tranaportation  to  another  state 
bf  direct  legialation,"  citing  State  ez  rel. 
Corwin  v.  Indiana  ft  0.  Oil,  Gas,  ft  Mln.  Co. 
aupra.  The  court  aald  further:  "If  it  can 
be  taken  from  the  well  and  tranaportated 
to  another  atata  under  a  safe  pressure,  tbe 
state  caonot  prohibit  ita  transportation,  nor 
can  the  state  establish  one  standard  of 
pressure  for  its  own  citizens  and  another 
■tandard  for  the  citizens  of  other  states." 
The  court,  therefore,  discerning  in  the  stat- 
ute no  discrimination  and  no  prohibition, 
bnt  only  a  regulation  nniversal  in  its  ap- 
plication, and  justified  b;  the  nature  of  the 
gaa,  and  which  allowed  its  transportation 
to  other  states,  decided  that  there  was  no 
restriction  or  burden  upon  interstate  com- 

Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  0.  S.  61,  65  L.  ed.  — .  31  Sop.  Ct.  Rep. 
837.  Is  to  the  same  effect  aa  Ohio  Oil  Co. 
T,  Indiana.  Ita  similarity  to  the  latter  ease 
was  pointed  out.  Indeed,  they  can  be  said 
to  be  identiesi  in  principle.  In  the  one  ease 
oil  and  gas,  in  tbe  other  mineral  water  and 
gas,  were  commingled  beneath  the  surface 
of  tbe  earth,  and  capable  of  moTcment  and 
WHnmon  ownership.  In  the  one  ease  tbe 
right  was  asserted  to  waste  the  gas  to  securp 
the  oil,  which  was  the  mote  valuable  of  tbe 
two;  in  the  other  case  the  right  was  assert- 
ed to  waste  the  water  to  secure  the  gas, 
M  aa  the  more  valuable  of  the  two.  In  both 
■  easea  there  was*a  statute  forbidding  the 
waste.  Speaking  of  the  purpose  of  tbe  stat- 
ute in  Lindsley  v.  Natural  Carbonic  Gas 
Co.  it  was  said:  "It  Is  to  prevent  or 
avoid  the  lnjur;f  and  waste  ■n^ested  that 
the  statute  was  adopted.  It  is  not  the  Urst 
of  ita  type.  One  in  principle  quite  like 
It  was  eonridered  by  this  court  in  Ohio 
Oil  Co.  V.  Indiana,  177  U.  S.  190,  44  L. 
•dL  7eO,  20  Bap.  Ot  Bap.  Bit,  20  Mor.  Min. 


Rap.  400."    The  statnta  was  sustained  upon 
the  reaaoaing  of  that  eaae. 

Hudson  County  Water  Co.  v.  MoCarter 
is  urged,  w%  have  seen,  on  our  attention. 
A  statnta  id  the  state  (d  New  Jersey  was 
involved,  which  made  it  unlawful  for  any 
person  or  oorporation  to  transport  or  carry 
through  pipes  tbe  waters  of  any  freeh-water 
laire,  river,  etc,  into  any  other  state,  for 
use  therein.  Two  propositions  may  be  said 
to  be  the  foundation  of  tba  decision  of  tbe 
court  below  snstatning  the  statute.  (I) 
"The  fresh- water  lakes,  ponds,  brooks,  and 
rivers,  and  the  waters  flowing  therein,  con- 
stitute an  important  part  of  the  natural 
advantages  of"  the  state,  "upon  tbe  faith 
of  which  its  population  has  multiplied  in 
numbers  and  increased  in  material  and 
moral  welfare.  The  r^ulation  of  the  use 
and  disposal  of  such  waters,  therefore,  if 
it  be  within  the  powers  of  the  state,  is 
among  the  most  important  objects  ot 
government"  (2)  "Tbe  common  law  reeog*- 
nixes  no  right  in  the  riparian  owner,  as 
such,  to  divert  water  from  the  stream  in 
order  to  make  merchandise  of  it,  nor  any 
right  to  transport  any  portion  of  the  wat^ 
from  the  stream  to  a  distance  for  the  use 
of  others."  [70  N.  J.  Eq.  701,  709,  14  L.R.A. 
(N.8.)  187,  118  Am.  St  Rep.  764,  06  AtL 
469,  10  A  ft  E.  Ann.  Cas.  110.]  It  was  fur- 
ther declared  that  the  common  law  au- 
thorized tbe  acquisition  of  water  "only  by 
riparian  owners,  and  for  purposes  narrowly 
limited.  Not  that  the  ownership  is  common 
and  public"  And  the  contention  was  re' 
jected  that  tbe  title  of  the  individual  ri- 
parian owner  was  to  the  water  itself, — the 
fluid  considered  aa  a  commodity, — and  ex' 
cIusItc  against  tha  public  and  againat  all 
persons  excepting  other  riparian  ovgners. 

It  is  clear  that  neither  of  these  propo-  ^ 
sitions  will  support  the  contentions  of  the  ■• 
appellant  in  the  case  at  bar.  Nor*does  any  ? 
principle  announoed  upon  the  review  of  the 
eaae  here,  though  the  power  of  the  state 
to  enact  the  statute  was  put  "upon  a 
broader  ground  than  that  which  was  em- 
phasized below."  The  police  power  of  the 
state  was  discussed  and  the  dillicuity  ex- 
pressed of  fixing  "boundary  stones  between' 
it  and  the  right  of  private  property  which 
was  asserted  in  tbe  cas&  There  were  few' 
decisions,  it  was  said,  that  were  very  much 
in  point  But  certain  principles  were  ex- 
pressed, of  which  Qeer  v.  Connecticut,  101 
U.  S.  filO,  40  L.  ed.  793,  IS  Sup.  Ct  Rep. 
000,  was  considered  as  furnishing  an  iIIlj- 
tration,  and  Kansas  y.  Colorado,  185  U.  S. 
120,  40  L.  ed.  836,  22  Sup.  a.  Rep.  SS2,  and 
Georgia  v.  Tennessee  Copper  Co.  200  U.  S. 
SSO,  01  L.  ed.  1038,  27  Sup.  Ct  Bep.  OlS. 
11  A.  ft  £.  Ann.  Gaa.  488,  some  suggestions' 

That  prioeipk  was  that  the  "intaraat  at 
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tlM  publio  of  a  itato  to  nuintaia  the  riven 
that  are  whoti;  within  It  nibrtontlallr  un- 
diminiihed,  except  b;  such  drafti  upon  them 
U  the  guardian  o(  the  publis  welfare  maf 
permit  for  the  purpose  of  tnming  them 
to  a  more  perfect  use."  And  this  principle 
was  emphasiied  aa  the  one  determtaing  the 
case,  and  the  opinion  expresKd  that  It  waa 
"quite  beyond  any  rational  view  ol  riparian 
righta  that  an  agreement  of  no  matter  what 
private  owners  could  aanction  the  dl version 
of  an  important  stream  outside  tha  bound- 
aries of  the  state  in  which  it  flowa.  The 
private  right  to  appropriate  ia  subject  not 
only  to  tlie  rights  of  lower  owners,  but  to 
the  initial  limitation  that  it  may  not  sub- 
■tantially  diminish  one  of  the  great  foun- 
dations of  public  welfare  and  health." 

It  is  hardly  necesaary  to  say  that  there 
was  no  purpose  in  the  oaae  to  take  from 
property  Its  uses  and  commercial  righta,  or 
to  aaaimilate  a  flowing  river  and  the  welfare 
which  was  interested  in  its  preservation  to 
the  regulation  of  gas  wells,  or  to  take  from 
file  gas  when  reduced  to  possession  the 
attributes  of  property  decided  to  belong  to 
It  in  Ohio  Oil  Co.  v.  Indiana,  and  recognised 
in  Lindiley  v.  Natural  Carbonic  Oaa  Co. 
Q  Indeed,  pains  were  taken  to  put  out  of  con- 
^  ilderation  a  material  measure  of  the  bene- 
■  flto  of  a  great  river  to'a  state.  And  surely 
we  need  not  pause  to  point  out  the  dif- 
ference between  such  a  river,  flowing  npon 
the  surface  of  the  earth,  and  such  a  sub- 
stance aa  gaa,  seeping  invisible  through 
Bands  beneath  the  surface. 

We  have  reviewed  the  eases  at  some 
length,  as  they  demonstrate  the  unsound- 
ness of  the  contention  of  appellant  baaed 
npon  the  right  to  conserve  (we  use  this 
word  in  the  sense  appellant  uses  it)  the 
resources  of  the  state,  and  that  the  statute 
Unda  no  justification  In  such  purpose  for 
Its  interference  with  private  property  or  its 
restraint  upon  interstate  commerce.  At 
this  late  day  it  Is  not  necessary  to  cite 
eases  to  show  that  the  right  to  engage  in 
interstate  commerce  is  not  the  gift  of  a 
state,  and  that  it  cannot  tie  regulated  or 
restrained  by  a  state,  or  that  a  state  enn- 
Bot  exclude  from  its  limits  a  corporation 
engaged  in  such  commerce.  To  attain  these 
unauthorized  en  da  ia  the  purpose  of  the 
Oklahoma  statute.  Hie  state,  through  the 
•tatute,  seeks  in  every  way  to  accomplish 
these  ends,  and  all  the  powers  that  a  state 
is  eonceived  to  poaaeia  are  exerted  and  all 
the  limitations  upon  such  powers  are  at- 
tempted to  be  circumvented.  Corporate 
persona  are  more  subject  to  control  than 
natarsl  persona.  The  business  ia  therefore 
eonllned  to  tha  former,  and  foreign  cor- 
porations are  excluded  from  the  state.  Lest 
they  might  enter  by  the  atiperior  power  of 


the  Constitution  of  the  United  Stataa,  tha 
use  of  the  highways  ts  forbidden  to  them 
and  the  right  of  eminent  domain  is  withheld 
from  them,  and  the  prohibitive  strength 
which  these  provisions  are  supposed  to  carr; 
is  exhibited  in  the  fact  that  the  boundary 
of  the  state  is  a  highway.  If  it  cannot  be 
passed  without  the  consent  of  the  stat^ 
commerce  to  and  from  the  state  is  impos- 
sible. The  situation  is  not  underestimated 
by  appellant,  and  he  says:  "If  the  ap- 
pellees had  the  right  of  way  tliey  might 
engage  In  interstate  commerce,  but  their 
desire  to  engage  in  interstate  commerce  Is 
a  different  thing  from  the  means  open  to  ^ 
them  to  procure  a  right  of  way."  And  It  • 
is  further'aaid,  that  "the  confusion  of  the  • 
right  to  engage  in  interstate  commerce  wifli 
tha  power  to  forcibly  secure  a  right  of  way 
is  the  basis  of  appellees'  cose." 

There  is  here  and  there  a  suggestion  that 
the  state  not  having  granted  such  right,  the 
alternative  is  a  grant  of  it  by  Congress. 
But  this  overlooks  the  affirmative  force  of 
the  interstate  commerce  clause  of  the  Con- 
stitution. The  inaction  of  Congress  is  a 
declaration  of  freedom  from  state  inter- 
ference with  the  transportation  of  articles 
of  legitimate  interstate  commerce,  and  this 
has  been  the  answer  of  the  courts  to  con- 
tentions like  those  made  in  the  case  at  bar. 
State  ex  rel.  Corwin  v.  Indiana  k  0.  Oil, 
Gas,  A  Min.  Co.  120  Ind.  E76,  8  L.R.A.  679, 
2  Inters.  Com.  Rep.  758,  22  N.  E.  778; 
Benedict  v.  Columbus  Constr.  Co.  49  N.  J. 
Eq.  23,  23  Atl.  485,  and  also  in  Haskell 
V.  Cowham  [April  7,  19111,  United  States 
circuit  court  of  appeals,  eighth  circuit.  In 
the  tatter  case  the  Oklahoma  statute  was 
under  review,  and  in  response  to  the  same 
contentions  which  are  here  presented,  these 
propositions  were  announced,  with  citation 

"No  state  by  the  exercise  of,  or  by  the 
rpfusal  Ui  exercise,  any  or  all  of  its  powers, 
may  prevent  or  unreasonably  burden  inter- 
state commerce  within  its  borders  in  any 
sound  article  thereof. 

"No  state  by  the  exercise  of.  or  by  tha 
refusal  to  exercise,  any  or  all  of  ita  powers, 
may  substantially  discriminate  against  or 
directly  regulate  interstate  commerce  or 
the  right  to  carry  It  on." 

The  power  of  the  state  of  Oklahoma  over 
highways  is  much  discussed  by  appellant 
and  appellees;  the  appellant  contending  for 
a  power  practically  absolute,  as  exercised 
under  the  statute,  making  the  highways  im- 
passable barriers  to  the  pips  lines  of  ap- 
pellees. The  appellees  contend  for  a  more 
modified  and  limited  right  in  the  state,  one 
not  extending  beyond  an  easement  of  publle 
pnaaage,  subject,  therefore,  to  certain  righta 
in  the  abutting  owners,  which  righta  can 
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3  be   tranafeired;    uid   tnrtliar   oontend  that 
T  mva'il  tbe  pomr  of  tha  stcte  b«  not  bo 
limited,  it  cumot  ba  axerciBBd  ta  diMrim- 
Inftta  againtt  [iitont«te  commerM. 

Th«  rights  of  abuttlog  ownen  we  will 
not  dlKnua,  nor  the  righta  derived  from 
them  iy  appellees,  except  to  lajt  that  what- 
ever right!  they  had,  the;  oonvered  to  ap- 
pellee!, and  B^ln!t  them  there  ia  no  neces- 
■itj  of  rsBorting  to  the  exercise  of  eminent 
domaiQ.  We  place  our  decisioti  on  the 
eharacter  and  purpoEe  of  the  Oklahoma 
statute.  The  !tate,  as  we  have  seen,  grants 
the  use  of  the  highways  to  domeatic  cor- 
porations engaged  in  intraatate  transporta- 
tion of  natural  gas,  giving  sucb  corpora- 
iiona  eren  the  right  to  tbe  longitudinal  nse 
«f  the  bighwaya  It  denial  to  appellees  the 
leaser  right  to  pass  under  them  or  over 
them,  notwithstanding  it  is  ooneeded  In  the 
pleadings  that  tbe  greater  use  given  to  do- 
mestic corporations  is  no  obstruction  to 
th«m.  This  diserimiaatioB  ia  beyond  tbe 
power  of  the  state  to  malce.  As  said  by  tbe 
circuit  court  of  appeals  In  tiia  dghth  eir- 
«tiit,  no  state  ean  by  action  or  inaction 
prevent,  unreasonably  burden,  discriminate 
against,  or  directly  regulate,  interstate  eom- 
merce  or  the  right  to  carry  it  on.  And  in 
all  of  these  inhibited  particulars  the  stat- 
ute of  Oklahoma  oflenda 
,  And,  we  repeat  again,  there  is  no  ques- 

tion in  the  oaae  of  tha  regulating  power 
«f  tbe  atate  over  the  natural  gaa  within 
itM  borders.  The  appelleee  concede  tbe  pow- 
er, and,  replying  to  tbe  argument  of  ap- 
pellant, based  on  the  intention  of  appellcea 
to  erect  large  pumps  to  increase  the  natural 
rock  preeHure  of  the  gaa,  appellees  say: 
"Kansas  by  legislative  enaebnent  forbids 
the  use  of  artificial  apparatus  to  increase 
the  natural  How  from  gas  wells.  Chapter 
312,  Laws  of  Kansas,  1909,  page  SZO.  To 
this  act  the  Kansas  Natural  Qaa  Company 
has  no  objection." 
Decree  affirmed. 

Mr.  Justice  Holmes,  Hr.  Justice  liar- 
ton,  and  Mr.  Justice  Hugfaea  dissent. 


(m  V.  8.  W4.} 
8AB0BANT  k  LAHR,  Charles  Sergeant,  V. 
A.  Lahr,  and  Mrs.  Frank  A.  Lahr,  PlfTs. 


EEKRICK  ft  SmVEMU,  C.  B.  Herrick,  E. 
B.  Stevens,  John  Watson,  and  Mrs.  John 
Watson,  His  Wife. 

Taxation  (|  0*)  —  Federal  Fbopxbit  — 
Land  Qbant  Not  Pebfkctkd. 
The   equitable' title  to  tbe   land   did  not 

Fiaas  from  tbe  United  States,  so  as  to  make 
t  liable  to  state  taxation,  upon  the  location 
of  a  military  bountf  land  warrant,  iasued 

•For  other  caui  bob  tarn*  topts  A 


under  the  act  of  Ha»h  S,  18SS  (10  Stat. 
at  li.  701,  chap.  207),  by  one  who  was  not 
the  lawful  owrer  and  bolder  of  aucb  war- 
rant, since  snch  location  did  not  operate  aa 
a  payment  of  the  purchaae  price,  which  was 
essential  to  the  right  to  a  pat^t. 

[Bd.    Nate.— For    other    casH,    bh 
Cent.  DIs.  H  n-Ui   Dee.  Die  I  «.■] 


IN  BRROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  whieh 
affirmed  a  decree  of  the  Distriot  Court  of 
Clay  County,  in  that  state,  in  favor  of 
plaintiffs  in  a  suit  to  quiet  title.    Reversed. 

See  same  case  below,  140  Iowa,  000,  138 
Am.  St.  Bep.  281,  117  N.  W.  751. 

The  facts  are  stated  In  the  opinloo. 

Messrs.  Robert  Healy,  M.  F.  Healj,  aad 
Charles  A.  Clark  for  plaintiffs  in  error. 

No  brief  waa  filed  for  defendants  in  ir- 

*Mr.  Justice  Van  Devsntw  deliverad  tba  ; 
opinion  of  the  ooort: 

This  is  a  suit  to  quiet  the  title  to  80 
acres  of  land  in  the  state  of  Iowa,  and  tha 
facta,  in  ao  far  as  tbay  are  material  here, 
are  these:  In  1657,  Hartzell  L  Shaffer  lo- 
cated upon  the  land  a  military  bounty  land 
warrant,  issued  to  Jacob  Eutson  under  th« 
act  of  Congreas  of  March  3,  IS55  ( 10  Stat 
at  L.  701,  chap.  207),  and  received  from  tha 
local  land  offioe  a  certificate  of  location. 
Shortly  thereafter  he  transferred  the  cer- 
tificate and  his  right  to  tbe  warrant  and  to 
the  land  to  Amos  Stanley.  When  the  loca- 
tion waa  reported  to  the  General  Laud  Of- 
fice, that  office  suspended  it  because  Hui- 
son  had  made  two  assignments  of  the  wai^ 
rant,  tbe  first  to  William  Maltby  and  tha 
second  to  Shaffer,  and  because  there  waa  no 
relinquishment  by  Maltby.  In  1B7G,  Stan- 
ley, or  a  transferee  of  his,  surrendered  tha 
certificate  of  location  to  the  General  Land 
Office,  and  withdrew  tha  warrant  for  Um  « 
purpose  of  straightening  out  the  difficulty  ^ 
arising  from  ita  double  aaHignment,  if*that* 
could  be  done.  But  apparently  nothing  was 
accomplished  in  that  direction,  for  tbe  wai^ 
rant  never  waa  returned.  The  suspension 
continued  until  1904,  when  Sargeant  t  Lahr, 
who  bad  Hucceeded  to  tbe  rights  of  Stanley, 
perfected  the  location  by  substituting  tba 
government  prioa  of  tbe  land  for  the  war- 
rant. This  was  done  under  rule  41  of  the 
circular  of  the  Laud  Department  relating 
to  such  locations,  which  reads  as  follows 
(27  Land  Dee.  225)  : 

"When  a  valid  entry  is  withheld  from 
patent  on  account  of  the  objectionable  ehs^ 
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uter  of  th«  mUTHit  located  thereon,  ths 
partiea  in  intereot  may  procure  the  iuae  of 
a  patent  by  filing  in  the  <Aae  for  the  dis- 
trict in  which  the  landa  are  aitiiate  ai 
eeptabia  substitute  for  the  aald  warrant. 
The  siibatitntloii  muat  be  made  in  the  name 
of  the  original  locator,  and  may  consiat  of  : 
warrant,  cash,  or  any  kind  of  acrlp  legally 
applicable  to  the  claai  of  lande  embraced  In 
the  entry," 

At  the  time  of  the  Bubetitntion,  Bargeant 
ft  lAhr  received  from  the  local  land  office 
a  certificate  of  purchase,  iasuad  In  Stanley*! 
nama,  and  later  In  the  eame  year  received 
a  patent  issued  in  his  name,  and  reciting 
that  It  wsa  predicated  upon  the  Buhatltn- 
tton  of  the  purchase  price  for  tha  warrant. 
In  1S7G  the  land  was  sold  for  the  nonpay- 
ment of  taxes  levied  upon  It  by  the  officers 
of  Clay  county,  Iowa,  two  years  before,  and 
whatever  title  passed  under  that  sale  Is 
held  1^  Eerrick  &  Stevens,  who  were  the 
plaintlfila  in  the  trial  oonrL  Sargeant  & 
I«hr,  wbo  were  the  defendants,  claim  under 
the  warrant  location  at  nltimately  per- 
fected through  the  substitution  of  the  pur- 
ehase  price,  and  then  passed  to  patent.  The 
trial  oonrt  sustained  the  tax  title  and  en- 
tered a  decree  for  the  plalntifila,  which  was 
afSrmed  by  the  supreme  court  of  the  state. 
140  Iowa,  GH,  132  Am.  St.  Sep.  S81,  117 
N.  W.  781. 

s  Am  the  state  was  without  power  to  tax 
§  ttie  land  until  tha  equitable  title  passed 
*  from  the  United  States,  and  as*that  title 
did  not  pass  until  there  was  a  fall  i 
plianee  with  all  the  conditions  upon  which 
tha  right  to  a  patent  depended  (Wiscon* 
■In  C.  B.  Co.  T.  Price  County,  133  U.  S.  4M, 
SOS,  SS  L.  ed.  087,  692,  10  Sup.  Ct.  Kep. 
Ml],  it  is  apparent  that  the  validity  of  the 
tax  title  depends  upon  the  queation  whether 
tha  location  of  the  warrant  In  18S7,  with- 
out more,  gave  a  right  to  a  patent. 

Among  the  conditions  upon  compliance 
with  which  such  a  right  depends,  none  haa 
been  deemed  more  essential  than  the  pay- 
ment of  the  purchase  price,  which,  in  this 
Instance,  could  have  been  made  In  m<mey 
or  by  a  warrant  like  the  one  actually  used. 
The  warrant  was  assignable  and  was  usable 
at  a  rate  which  made  it  the  equivalent  of 
the  price  of  the  land.  And  had  Shaffer 
been  the  lawful  owner  and  holder  of  the 
warrant,  there  could  be  no  doubt  that  Its 
location  by  him  would,  without  more,  have 
entitled  him  to  a  patent.  But,  as  the  Qen- 
•ral  l4Uid  Office  found,  in  effect,  that  he 
was  not  tbs  lawful  owner  or  holder  of  ths 
warrant,  and  as  that  finding  is  conclusive 
in  the  eirenmstancea  In  which  It  Is  brought 
into  this  case,  it  is  perfectly  plain  that  the 
bestlon  of  tite  warrant  did  not,  without 
nore,  give  a  right  to  a  patent    In  other 
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words,  that  location  did  not  operate  as  a 
payment  of  the  purchase  price,  and  so  did 
not  operate  to  pass  the  equitable  title  from 
the  United  States.  Besides,  until  the  pay- 
roen  In  1904,  It  was  wholly  uncertain  thai 
the  loeatlon  ever  would  be  perfected,  there 
being  no  oUigation  upon  anyone  to  perfect 
it.  It  follows  that  during  the  Intervening 
years  the  United  States  had  suoh  an  in> 
terest  In  the  land  as  to  make  Its  taxation 
by  the  state  void. 

The  ease  of  Hussman  v.  Durham,  ISO  U. 
S.  144,  41  li.  ed.  0S4,  17  Sup.  Ct.  Rep.  253, 
is   like   this   In    all   material   respects,  the 
moat  noticeable  difference  being  that  there 
the  assignment  to  the  locator  was  forged, 
while  here  It  was  ineffectual  because  of  a 
prior  assignment    In  that  csm  this  oonrt, 
after   iiolding,   in   substance,   that  the  doe-  _ 
trine  of  relation  cannot  be  invoked  to  give  e 
effect* to. a  title  resting  upon  the  wrongful? 
taxation  of  land  while  both  the  legal  and 
the    equit&ble    title    were    in    the   United 
States,  said: 

"Confessedly,  though  a  formal  eertifloate 
of  location  was  Issued  in  1SS8,  there  waa 
then  in  fact  no  payment  for  the  land,  and 
the  government  received  nothing  until  1BS& 
During  these  Intervening  years,  whatever 
might  have  appeared  upon  the  face  of  the 
record,  the  l^al  and  the  equitable  title  both 
remained  In  the  government  Tha  land  waa 
therefore  not  subject  to  state  taxation. 
Tax  sales  and  tax  deeds  issued  during  that 
time  were  void.  The  defendant  took  noth- 
ing by  such  deeds.  No  estoppel  can  be  in- 
voked against  the  plaintiff.  His  titie  datw 
from  the  time  of  payment  in  18S8.  The  de> 
fendant  does  not  hold  under  him,  and  baa 
no  tax  title  arising  subsequently  thereto." 

For  these  reasons  we  hold  that  the  Su> 
preme  Court  of  tha  state  erred  in  sustaining 
tbetaztltla. 

rm  D.  a.  m.i 

CHABLES  H.  UERILLAT  and  Mason  S. 

Richardson,  Trustees,  Appts., 

MELVm^  D.  HENSET,  Mercantile  Trust 
Company,  Frederick  A.  Mertens,  and 
Park  Agnew. 


Afpeai.  Alto  Ebbob  (I  10&4*)— 
FAon. 

1.  Concurrent  findings  of  fact  by  the  two 
lower  courts  In  a  suit  to  set  aside  a  con- 
veyance as  in  fraud  of  creditors  will  ordi- 
narily be  accepted  by  the  Federal  Supreme 
Court  on  appeal. 

TES.  Tfate.—ror  other  cura,  SM  Appeal  and 
Error,  Cent.  Die  ]i  «U.  4aSS:  Dec  Dls.  I  UM.*! 
ITBADDULXirr    COHVETAHCBB    (J    S08*) — Al- 

BiOKKENT  OF  Chose  is  AcnoK— Psbbkb- 
VATioN  or  Sdbplcs. 

2.  An  assignment,  aa  security  for  a  debt. 


la  topic  *  I  iruuBaB  In  Doe.  A  Am.  Diga.  1X7  to 


e,  *  Rtp-i 


"tSOoglc 


•76 


31  SOPHEHB  COUBT  BEPOBTER. 


of  X  eauM  of  action  for  dunagM  under  an 
Indemnitj  bond,  doea  not,  aa  a  matter  of 
law,  hinder,  dels;,  or  defraud  creditor! 
beeauM  of  a  reBervation  iu  faror  of  the 
aaaf^or  of  any  curplua  r«nainlng  aft«r 
paying  the  deb^  by  an  agreement  between 
the  partiea,  not  diacloaed  in  the  aaaignment 
ftaell,  and  not  filed,  as  waa  aueh  asei^- 
ment,  nitb  the  clerk  of  the  oourt  in  which 
the  action  wag  pending, 

[Ed.   Note.— For  other    csbh,    tee    Prandnlmt 
CanieTUicaB.  Cent  Dig.  fl  123-MO;    Dao.  Dtc.  I 
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[No.  lor.] 


APPEAL  from  the  Court  of  Appeala  of 
the  Diitrict  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  Dletrict,  diemiesing  the 
bill  in  a  euit  to  «at  aside  an  aasigBment  aa 
In  fraud  of  creditora.     Affirmed, 

See  same  caae  below,  32  App.  D.  C.  M. 
The  facta  are  stated  In  tha  opinion. 
UeaarB.      Oliarlea      R.      MerltlBt     and 
llaaon  K.  Rlohardaon  for  appellanta. 
Hessra.  Arthnr  A.  Blruey  and  Henry  T. 
P  WoDdard  for  appelleea. 

•  •  Mr.  Juatice  Lartoii  deli»erad  tho  opinion 
of  the  eonrt: 

This  la  a  bill  filed  by  a  creditor  of  the 
defendant  Hensey,  attadclng  ai  fraudulent 
«n  aaalgnment  by  him  of  a  certain  cause  of 
aeUon  against  the  defendant  the  Mercantile 
nnut  Company.  The  bill  upon  final  hear- 
big  was  dismiaaed  by  the  trial  eamt,  and 
this  judgment  was  affirmed  in  the  court  of 
appeals  of  the  District  of  Columbia.  From 
that  decree  an  appeal  baa  bean  perfected 
to  this  court 

Tha  thing  assigned  waa  a  claim  for  dam- 
age under  an  indemnity  bond  made  by  the 
Mercantile  Tn»t  Company  upon  whieh  an 
action  was  at  the  time  pending.  The  aa- 
aignment  waa  in  these  words: 

Washington,  D.  C,  October  21,  1903. 

For  value  received,  I  hereby  aell,  assign, 
transfer,  and  set  over  to  Frederick  Mer- 
tens  and  Park  Agnew  my  cause  of  action  in 
the  above- entitled  snit,  and  all  the  proceeds 
which  may  lie  derived  from  the  prosecution 
thereof  from  any  judgment  that  may  be 
obtained.  I  further  authorize  and  empower 
the  said  assignees  to  continue  the  prosecu- 
tion of  said  cause  In  my  name,  to  which  end 
I  coustitnta  than  my  lawful  attorneys  in 
fact 

In  witness  whereof,  I  have  hereonto  set 
tny  band,  this  21st  day  of  October,  1903. 
J  (Signed]  Melville  D.  Hensey. 

•  *  Th*  assignor  took  from  the  aasigneea  an 


agreement  to   return   to  him  any   batanoa 

after  paying  the  debt  due  to  the  assignees. 

This  defeasance  waa  in  theae  words: 


and  Park  Agnew,  parties  of  the  first  part, 
and  Melville  D.  ^nsey,  party  of  the  aeooud 

Whereas,  the  party  of  the  aecond  part  has 
this  day  executed  an  assignment  of  hia 
cause  of  action  against  the  Mercantile  Trust 
Company,  at  )aw  No.  44,822,  in  the  supreme 
court  of  the  District  of  Columbia: 

Now,  therefore,  it  is  agreed  and  under- 
stood between  the  parties  that  from  the 
proceeds  of  any  judgment  that  may  be  ra- 
covered  against  the  Mercantile  Trust  Com- 
pany in  said  suit,  or  any  otiier  suit  In- 
volving the  some,  that  there  sbail  first  b« 
paid  costs  and  attorneys'  fees,  secondly  the 
claim  of  Mertens  and  Agnew  against  Mel- 
ville D.  Hensey,  and  any  balaneo  then  re- 
maining over  to  the  said  Henaey. 

Witnesi  the  signatures  and  seals  of  ths 
parties,  this  Zlst  day  of  October,  1903. 
(Signed)      Frederick  Mertens, 
Park  Agnew, 
Melville    D.    Henaay. 

The  aaslgnmont  was  filed  with  the  clerk 
of  ths  court,  and  the  defeasance  was  de- 
livered to  Meesra.  Bimey  &  Woodard,  tha 
attorneys  oonduoting  the  action  for  Han- 
sey. 

In  June,  1905,  there  waa  judgment  tot 
Hensey  lor  (8,468,  which  waa  finally  af- 
firmed by  this  court  some  two  years  later. 
Thereupon,  this  bill  was  filed  by  the  a^ 
pellants,  who  are  judgment  creditors,  eliai- 
ging  that  the  aasignment  of  October  21, 
1903,  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors. 
Both  tha  supreme  court  and  tbe  court  of 
appeals  concurred  in  holding  that  tbe  ap- 
pellants had  failed  to  show  fraud,  actual  ^ 
or  constructive,  and  that  the  single  pnr-  Jj 
poee  of  the* assignment  was  to  secure  the* 
payment  of  a  just  Indebtedness  to  tbe  a» 
signees,  the  defendants  Mertens  and  Agnew. 
After  paying  the  attorneys'  fees  and  eonrt 
costs,  tlie  surplus  is  not  enough  to  pay  tbe 
debt  secured  in  full. 

In  view,  therefore,  of  the  concurrence  of 
both  courta  in  finding  that  no  actual  fraud 
was  intended,  wa  shall  pass  at  once  to  the 
question  of  ctmstructive  fraud. 

Fraud  iu  law  is  predicated  upon  the  fact 
that  the  assignor  took  from  the  aaaignesa 
the  agreement  above  set  out,  and  did  not 
file  it  with  tbe  clerk  of  the  court,  aa  be  did 
the  assignment  itself. 

It  baa  been  argued  that  the  assignment 
waa  misleading,  as  not  Indicating  tbe  oo» 


IB  l>  Dse.  ft  Am.  Dtfa.  IMl  to  date,  *  Rep'r  Indima 

U,r„l,..ou,GOOglC 


leio. 


HERn^LiAT  T.  HENSB7. 


■Idention  or  purpose,  knd  bocanM  not 
oompanisd  b;  the  defeawuiM.  But  the  *m- 
•ignment  of  a  chose  in  action  waa  not 
qoired  to  be  recorded,  and  there  wa«  no  WBy 
In  nbich  eonstTnctiv*  notice  might  be  given. 
The  filing  with  the  clerk  wae,  of  course,  not 
eonatructive  notice;  the  obvious  purpose  be- 
ing to  protect  the  assignees  against  the  dis- 
missal of  the  suit  by  the  assignor,  or  the 
payment  of  the  proceeds  of  the  sait  to  him. 
Indeed,  on  the  day  before,  the  clerk  wa. 
rected  to  "enter  the  ease  as  to  the  use  of 
Mertens   and  Agnew." 

That  the  aisignment  upon  its  face  is  valid 
I*  clear.  If  it  is  ineffective  as  to  the 
pellants,  it  must  be  because  of  something 
behind  it  constituting  evidence  of  bad  faith. 
Are  the  inferences  to  be  drawn  from  that 
evidence  consistent  with  good  faith,  or  do 
the  facts  Indubitably  establish  fraud  as  mat- 
ter of  lawt  What  are  the  facts  from  which 
we  are  to  conclude  as  matter  of  law  that 
the  purpose  was  to  hinder,  delay,  or  de- 
fraud! It  is  said  that  the  assignment  was 
not  nbBolutc,  but  was  a  transfer  to  secure  a 
debt,  with  a  reservation,  by  an  unpublished 
agreement,  of  any  balance.  The  honeety  of 
the  debt  intended  to  be  secured  was  attaclted, 
but  that  this  was  a  baseless  charge  is 
hardly  doubtful,  especially  after  two  courts 
9  have  adjudged  the  debt  just.  It  is  then  said 
■  that  tbe  assignor  was>at  the  time  insol- 
vent and  intended  to  prefer  the  assignees, 
and  that  they  knew  it.  This  would  be  ef- 
fective if  bankruptcy  had  ensued  within 
four  months,  and  the  trustee  had  sought 
to  set  it  aside  as  a  preference;  but  that  on 
one  side,  it  is  neither  immoral  nor  illegal 
for  a  failing  debtor  to  prefer  one  creditor 
over  another.  Huntley  v.  Kingman  k,  Co. 
162  U.  8.  e2T,  38  L.  ed.  540,  14  Sup.  Ct.  Rep. 
«8B. 

But  it  is  said  that  the  value  of  tbe  claim 
assigned  was  far  beyond  the  amount  of  the 
debt  secured.  Here  again  we  find  both 
lower  courts  disagreeing  with  this  con- 
tention. 

The  thing  assigned  was  of  uncertain 
value.  It  was  an  action  for  damages  upon 
an  indemnity  bond.  The  plaintifi^  made  a 
large  claim  and  doubtless  had  some  of  the 
enthusiasm  usual  to  ptaintifTs  seeking  dam- 
ages. One  jury  said  he  should  have  {18,000. 
The  court  said  it  was  too  much,  and  set 
the  verdict  aside.  Anotlier  jury  said  he 
would  be  compensated  by  a  little  more  than 
96,000.  The  defendant  thought  this  a  mon- 
strous sum,  and  carried  the  ease  first  to 
tbe  court  of  appeals  of  the  District  and  then 
to  this  court  before  the  judgment  stuck. 
The  ccats.  attorneys'  fees,  and  interest  up- 
on the  debt  due  the  assignees  more  than 
eonaumed  the  whole,  and  the  only  question 
31  8.  C— 37. 


now  is  whether  tbe  assignees  shall  get  k 
part  of  tbeir  debt  or  none. 

But  it  Is  said  that  they  have  agreed  to 
pay  badt  any  surplus,  if  uiy  tbera  shoald  bs 
after  paying  their  debt,  and  that  thia  is  a 
reaerration  by  tbe  assignor  of  an  interest 
in  the  subject  assigned,  which  operates  not 
as  a  circumstance  of  fraud,  but  as  that 
kind  of  indubitable  evidence  which  makes 
fraud  In  lav. 

Let  us  look  at  it.  It  did  not  show  fraud 
in  fact  or  law  that  this  assignment  was  not 
an  abBolutfl  sale  or  transfer  of  the  chose 
aesigned,  but  a  mere  security  for  an  honest 
debt.  If  the  claim  came  to  nothing,  the 
debt  was  unpaid.  If,  as  proved  to  be  the 
case,  enough  was  realized  to  pay  a  part,  the 
rest  is  a  debt  to  be  paid.  But  if  there  f 
should  ba  a*surplus,  what  thenl  If  nothing  ? 
had  been  agreed  about  tbe  surplus,  is  there 
any  doubt  that  the  law  would  have  implied 
a  promise  to  account  to  the  assignor  for 
that  surplusl  Is  it,  then,  the  law  that  » 
promise  made  to  do  that  which,  without  th» 
promise,  the  law  would  have  compelled  the 
assiignee  to  do,  constitutes  such  evidence  of 
fraud  as  to  be  fraud  in  lawl 

There  are  some  cases  which  seem  to  hold 
that  if  one  makes  a  general  assignment  to 
secure  creditors,  and  inserts  a  clause  r«- 
serving  to  himself  any  surplus,  that  he 
thereby  delays  his  creditors  who  might  seeic 
that  surplus  until  the  trust  should  be 
wound  up,  and  therefore  comes  under  the 
condemnation  of  the  statute  against  eon- 
veyances  to  hinder,  delay,  or  defraud  credit- 
ors, however  innocent  his  purpose,  or  tbe 
existence  of  a  surplus.  There  are  New 
York  cases  which  seem  to  go  so  far,  and 
perhaps  others.  Goodrich  v.  Downs,  6  Hill, 
438;  Barney  v.  Griffin,  2  N.  T,  365;  Curtis 
V.  Leavitt,  15  N.  Y.  9,  124 ;  Collomb  v.  Cald- 
well, la  N.  Y.  488.  But  the  same  court,  in 
Leitch  V.  Hollister,  4  N.  Y.  211,  held  that 
the  principle  did  not  apply  to  aaaignments 
in  gond  foith  "of  a  part  of  a  debtor's  prop- 
erty to  creditors  themselves,  for  the  pur- 
pose of  securing  particular  demands."  "The 
conveyance,"  said  the  New  York  court, 
"whntever  may  be  its  form,  is  in  effect  a 
mortgage  of  the  property  transferred.  A 
trust   as   to   the   surplus   results   from   the 

re  of  the  security,  and  is  not  the  ob- 
or  one  of   the  objects,   of   the  assign- 

b.      Whether   expressed    in    the    in«tru. 

;  or  left  to  Implication  is  immaterial. 

assignee  does  not  acquire  the  legnl  and 
equitable  interest  in  the  property  conveyed, 
subject  to  the  trust,  but  a  specific  lien  up- 

t.      The    residuary   interest   of    the   as- 

>r  may,  according  to  its  nature,  or  that 
of  the  property,  be  reached  by  execution  or 
by  bill  In  equity.  The  creditor  attaches 
that  interest  as  the  property  of  the  debtor. 
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^  and  la  not  ot)1ig«d  to  postpone  action  until 
2  the   det«niiina.tioti    of    any    trust.     He   ia 
•  tberefore  neither  delayed,  Iilndered,  or  de- 
frauded In  any  I^al  Mnae." 

That  the  mere  reeervation  of  a  balance 
under  an  assignment  to  pay  debts,  one  or 
many,  ia  enough,  as  matter  of  law,  to  make 
the  transaction  void,  whether  the  reserva- 
tion be  In  or  out  of  the  instrument,  has 
not  been  generally  accepted.  Muchmore  *. 
Budd,  B3  K.  J.  L.  369,  22  Atl.  518,  nhere 
many  cases  are  cited,  among  t'icm  being  Rahn 
».  M'Elrath,  6  Watts,  151 ;  Flojd  i  Cn.  t. 
Smith,  0  Ohio  St.  646;  Ely  v.  Hnir,  IS  B. 
Hon.  230;  Dldier  v.  Patterson,  93  Va.  534, 
£9  &  G.  afll.  In  Huntley  v.  Kingman  Co, 
aupra,  the  New  York  rule  is  impliedly  dis- 
approved. The  assignment  in  that  c.tae  was 
of  a  stock  of  merchandise  to  a  third  person 
as  trustee,  to  sell  and  pay  a  particular  debt 
and  "hold  the  remainder  subject  to  tlie  or- 
der of  the  assignor."  The  instrument  was 
attecked  as  fraudulent  in  law  by  reason  of 
this  reservation,  and  the  trial  court  in- 
structed the  Jury  to  find  for  the  plaintiff 
on  account  of  this  reserration.  This  court 
reversed  the  judgment,  holding  the  charge 
erroneous.  Mr.  Justice  Brown,  for  the 
court,  after  saying  that  the  agreement  to  ac- 
count to  the  assignor  for  any  surplus  was 
no  more  than  the  law  would  have  implied, 
■aid: 

"Whatever  may  he  the  rule  with  regard 
to  ^neral  asslgnmente  for  the  benefit  of 
creditors,  there  can  be  no  doubt  that,  in 
cases  of  chattel  mortgages  (and  the  instru- 
ment in  question,  by  whatever  name  it  may 
be  called,  is  in  reality  a  chattel  mortgage), 
the  reservation  of  a  surplus  to  the  mort- 
gagor is  only  an  expreeaion  of  what  the 
law  would  imply  without  a  reserv.ition,  and 
Is  no  evidence  of  n  fraudulent  intent.    This 


211,  218,  where  the  assignment  was  to  the 
creditors  themselves  for  the  purpose  of  se- 
curing their  demands.  'A  trust,'  said  the 
^  court,  'as  to  the  surplus,  results  from  the 
••nature  of  the  security,  and  is  not  tlie  ob- 
•  Ject,  or  one  of  the  objectB,  of  the*  assign- 
ment Whether  expressed  in  the  instru- 
ment or  left  to  implication  is  immaterial. 
The  assignee  does  not  accjuire  the  entire 
legal  and  equitable  interest  in  the  proper- 
ty conveyed,  subject  to  the  trust,  but  a 
specific  lien  upon  it.  The  residuary  interest 
of  the  assignor  may,  according  to  its  na- 
ture, or  that  of  the  property,  l>e  reached 
by  execution  or  by  bill  in  equity.'" 

The  reservation  which  the  law  pronounces 
fraudulent  is  of  some  pecuniary  benefit  at 
the  expense  of  creditors,  especially  when 
secretly  secured,— such  benefit  to  the'assign- 
cr  being  piesuned  a  prime  purpose  of  the 


conveyance.  Lukins  t.  Alrd,  S  Wall.  79, 
IS  L.  ed.  TEO.  Other  cases  are  considered 
and  reviewed  in  Huntley  v.  Kingman  ft  Co, 

Section  1120  of  the  District  of  Columbia 
Code  [31  Stat,  at  L.  1368,  cfaap.  854]  pro- 
vides that  in  suita  to  set  aside  transfers  or 
assignments  as  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors,  "the  ques- 
tion of  fraudulent  intent  shall  be  deemed  B 
question   of   fact,  and  not  of  law." 

Counsel  have  argued,  as  courts  have 
ruled,  that  no  amount  of  evidence  will  as- 
sign to  an  inetrument  an  operation  which 
the  law  does  not  assign  to  it.  Thus,  a  mere 
deed  of  gift  which  actually  deprives  exist- 
ing creditors  of  property  which  was  sub- 
ject to  their  claims,  or  a  transfer  of  prop- 
erty grossly  dlspro portioned  to  a  debt  se- 
cured under  a  conveyance  apparently  abso- 
lute, but  subject  to  a  secret  agreement  that 
the  surplus  should  be  held  for  the  assign- 
or, could  not  be  saved,  for  the  necessary 
legal  efi'ect  would  be  to  hinder,  delay,  or 
defraud  creditors,  and  the  law  could  but 
assign  to  such  conveyance  the  intent  which 
must  indubitably  appear  from  the  facts. 
Edgell  V.  Hart,  9  N.  Y.  213,  217,  59  Am. 
Dec.  632. 

But  the  assignment  here  was  of  a  mere 
chose  in  action,  not  subject  to  legal  process, 
but  to  be  reached  through  equity  only. 
There  was  no  requirement  of  law  that  such 
an  assignment  should  be  recorded,  and  no  o 
legal  way  to  give  constructive  notice.  The  m 
debt  secured  was  an  honesl'one,  and  the  so-  * 
curity  was  of  uncertain  value  and  character, 
involving  great  expense  and  delay  in  collec- 
tion. The  fact  that  the  reservation  of  any 
surplus  after  paying  the  debt  secured  was 
not  disclosed  in  the  assignment  itself  was 
a  ciicumstflncc  of  suspicious  character, 
but  not,  HB  matter  of  law,  inconsistent  with 
an  honest  intent.  Two  courts  have  held 
that,  under  all  the  circumstances,  the  as- 
signment WRs  not  made  to  hinder,  delay,  or 
defraud  creditors,  and  as  matter  of  law  had 
no  such  result. 
We  are  content  to  aOIrm  this  judgment- 
Affirmed. 


MARCHIE  TIGER,  PUT.  In  Err, 

WESTERN  INVESTMENT  COMPANY  and 
Ellis  H.  Hammett,  R.  C.  Allan,  and  J. 
C.  Pinson.  Copartners  under  the  Name  at 
Coweta  Realty  Company. 


STATLTEa  (S  225*)  —  Kjvam 
SEQUENT  LBGISLATIOM. 

1.  Subsequent     oongreasional     legislation 
may  be  considered  as  an  aid  to  the  intar> 
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preUtJon    of    prior    leglaUUoii    upon    the 
•une  ■nbjeat, 

[Kd.  Note.— For  athtr  omm,  we  SUtutM.  CanL 
DFg.  {I  302.  103:    D«c.  Dts.  |  ».•] 

Indians  <|  16*>— RsBTUcmaiTa  of  Auesa- 

2.  The  prohibition  a^init  the  (.lienatiOD 
of  allotted  Iknda  bj  the  allottee  or  hie  heirs, 
without  the  approval  of  the  Secretarj'  of 
the  Interior,  created  by  the  Hupplemental 
Creek  egreement  of  June  30,  1S02  (32  Btst 
at  L.  600,  chap,  1323),  naa  continued,  aa 
to  eonveyancee  Dy  full-btooded  Indian  heire, 
beyond  the  flve-year  limitation  therein  ei- 
preMed,  hy  the  act  of  April  28,  1906  (34 
Stat,  at  L.  137,  chap.  1870),  which,  in  |  22, 
after  empower in^j  adult  heirs  of  a  de- 
ceased Indian  of  either  of  the  Five  Civilized 


this  provision  by  beira  who  are  full-blooded 
Indiana  are  to  be  subject  to  the  approval 
of  tfae  Beeretarr  of  the  Interior,"  and  in 
I  2B  repealed  all  inconsistent  legiilation. 

[Od.  Nota.— For  other  CM—.  «•  lodlaw.  Dee. 
Df«.  I  It.*] 
IlTDIANS  {(  2*)— iNOITinOAI, 
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4.  The  rights  of  the  Creek  Indians  in  the 
Indian  territory  who  were  made  citizens  o( 
tba  United  States  by  the  act  of  March  3, 
igOl  (31  SUt.  at  L.  1447,  chap.  868),  with 
all  of  the  rights,  privileges,  snd  immimi- 
ties  of  such  citizens,  were  not  unconetitu- 
tionally  impaired  by  the  set  of  April  2B, 
1008,     I     ZZ,     extending     the     prohibition 

Sinst  the  alienation  of  allotted  lands  by 
sllottee  or  his  heirs  without  the  ap- 
proval of  the  Secretary  of  the  Interior, 
created  by  the  supplemental  Creek  agree- 
ment of  June  30,  1902,  beyond  the  flv»- 
year  limitation  therein  expressed. 

eii.  Note.— For  oUier  cawa,  sm  Indiana,  Sao. 

[No.  60.1 

Argued  Novembar  30  and  December  1  and 
2,  1910.  Ordered  for  reargument  Janu- 
ary 23,  leil.  Reargued  March  1  and  2, 
IBll.    Decided  May  15,  1811. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  reversed  a  decree  of  the  United 
States  Conrt  for  the  Western  District  of  In- 
dian Territory,  in  favor  of  plaintiff  in  a  auil 
to  remove  a  cloud  on  title.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  beloir,  21  Okla.  030,  96 
Pae.  602. 

The  facts  are  stated  In  tbe  opinion. 

M«ssra.  W.  Ij.  Btnrdersnt,  M.  L.  Mott 


and  W.  A.  Brigham  for  plalntUT  In  error 
on  original  argument, 

Messrs.  Georxa  S.  Ramsey,  S.  T.  Bled* 
aoe,  Evans  Browne,  C.  L.  Thomas,  h,  J, 
Roach,  Chris  M.  Bradley,  and  R.  C.  Allen 
for  defendants  in  error. 

Messrs.  Wade  H.  EUla  and  Henry  E. 
Colton  for  the  United  SUtei. 

Mr.  W.  W.  Hastinga  for  the  Cherokee 

Messrs.  W.  Ii.  Stnrderant,  M.  L.  Mott, 
and  W.  A.  Brigham  for  plaintiff  in  error 
on  reargument 

Messrs,  George  S.  RAmsey  and  S.  T. 
Bledsoe  for  defendant*  in  error. 

Messrs.  Wade  H.  Ellla  and  Henry  E. 
Coltoa  for  tbe  United  States.  ^ 

n 
•  Mr.  Justice  Day  delivered  the  opinion  ol  * 
the  court: 

7his  case  involves  the  validity  of  con- 
veyances made  by  Marchie  Tiger,  plaintiff 
in  error,  a  full-blood  Indian  of  the  Creek 
tribe,  to  the  defendants  in  error,  the  West- 
ern Investment  Company,  and  Ellis  H. 
Hammett,  R.  C.  Allan,  and  J.  C.  Pinsou, 
copartners  under  tlie  name  of  Coweta  Real- 
ty Company. 

The  lands  in  controverey  were  located  In 
the  Indian  territory,  were  allotted  under 
certain  acts  of  C^ongress,  to  which  we  shftll 
have  occasion  to  reler  later,  and  were  in- 
herited by  Marchie  Tiger  during  the  year 
1903  from  his  deceased  brother  and  sisters, 
Sam,  Martha,  Lydia,  and  Louisa  Tiger,  also 
members  of  the  Creek  nation,  and  allotteea 
of  the  lands  which  passed  by  inheritance  to 
Marchie  Tiger. 

According  to  the  law  of  descent  and  dlt- 
tribution,  which  bad  been  put  in  force  In 
the  Indian  territory,  Marchie  Tiger  was  the 
sole  heir  at  law  of  hie  deceased  brother  and 
sisters.  32  Stat,  at  L.  600,  ehep.  1323; 
Manglleld's  Dig.  Arkansas  Stat.  chap.  4B, 
g  2622. 

On  August  8,  1907,  Marobie  Tiger  sold 
and  conveyed  by  warranty  deed  to  the  de- 
fendant in  error  the  Western  Investment 
Company  certain  of  the  said  lands  for  the 
sum  of  S2,000,  which  was  paid  by  the  com- 
pany. On  July  1,  1907,  Marchie  Tiger  sold 
and  conveyed  by  warranty  deed  certain 
other  of  said  lands  to  the  Coweta  Realty 
Company,  and  likewise  sold  and  conveyed 
the  same,  in  the  same  manner,  on  July  28,  a 
1907,  on  August  8,  1907,  and  on  August  g 
13,»1907,  to  the  Coweta  Realty  Company;* 
the  consideration  agreed  to  be  paid  by  the 
company  was  (3,000,  of  which  S56B  was 
paid.  The  plaintiff  in  error  offered  to  re- 
turn the  amounts  paid  by  tbe  respective 
purchasers,  and  made  tender  thereof,  which 
was  refueed,  and  this  suit  is  brought  to 
hare  tbe  deeds  in  question  canoeled,  and 
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tha  etoim  set  aaide  i»  m  cloud  upon  plain- 
tiff's title. 

Bach  and  all  of  theM  i!aiiTe;a.iie«a  were 
made  withoat  the  approval  of  the  Seeretarj 
of  the  Interior.  The  supreme  court  of 
Oklahonia  held  tho  conveyancea  ralid  and 
denied  relief  to  the  plaintiff  in  error.  21 
Qkla.  G30,  D6  Pac.  SOE. 

Two  questions  arise  in  the  case.  First: 
Could  a  full-blood  Creek  Indian,  on  and 
after  the  Sth  day  of  August,  1907,  convey 
the  lands  inherited  by  him  from  his  rela- 
tivea,  who  were  full-blood  Creek  Indiana, 
which  lands  had  been  allotted  to  tliem,  so  as 
to  give  a  good  title  to  the  purchaser,  al- 
though the  conveyance  was  made  without 
the  approval  of  the  Secretary  of  the  Inte- 
rior T  Second:  If  the  legislation  of  Con- 
gress in  question  undertook  to  make  such 
eonveyancea  valid  only  when  approved  by 
the  Secretary  of  the  Interior,  is  it  consti- 
tutional ! 

An  answer  to  these  queationa  requires  a 
consideration  of  certain  treaties  and  legis- 
lation concerning  title  to  these  lands.  In 
1633  [7  Stat,  at  L.  417],  the  United  States 
made  a  treaty  with  the  Creek  nation  oF 
Indians,  in  consideration  of  which  they  ' 
to  move  to  a  new  country  west  of  tlie 
Mississippi,  and  to  surrender  all  the  lands 
held  by  them  east  of  the  Mississippi,  and 
the  United  States  agreed  to  convey  to  them 
a  tract  of  land  comprising  what  is  no 
part  of  the  state  of  Oklahoma. 

On  August  II,  1852,  in  pursuance  of  this 
treaty,   the   United   States   issued  a   patent 
for  the  tract  of  country  mentioned,  in  which 
it  was  recited  that  the  grantor,  "in  cor 
0  eration  of  the  premises,  and  in  conformity 
o  with    the    above-recited    provisions    of    the 
■  treaty   aforesaid,    has    given'and    granted, 
and  by  these  presents  does  give  and  grant, 
unto   the   Muskogee    (Creek)    tribe   of   In- 
dians, the  tract  of  country  above  mentioned, 
to  have  and  to  hold  the  same  unto  the  said 
tribe  of  Indians  so  long  as  they  shall  exist 
as  a  nation  and  continue  to  occupy   the 
country  hereby  assigned  to  them." 

Upon  this  tract  of  land  the  Creeks  be- 
came a  eettled  people,  and  established  a 
government.  In  1893  the  United  States,  in 
pursuance  of  a  policy  which  looked  to  the 
final  diaaolution  of  the  tribal  government, 
took  steps  toward  the  distribution  and  al- 
lotment of  the  lands  among  the  members 
of  the  tribe.  On  March  3,  1993,  Congress 
passed  an  act  (27  Stat,  at  L.  046,  chap. 
20S),  which  provides: 

"Sec.  15.  The  consent  of  the  United 
States  is  hereby  given  to  the  allotment  of 
lands  in  severalty,  not  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  individual 
within  the  llmita  of  the  country  occupied 
by  the  Cherokee*,  Creeka,  Choctaw*,  Chick- 


aaavra,  and  Seminoles;  .  .  ,  and  upon 
the  allotment  of  the  lands  held  by  said 
tribe*  respectively  the  reversionary  inter- 
est of  the  United  States  therein  shall  b« 
relinquished  and  ahall  ceaae." 

Section  16  of  the  act  prmlded  for  the 
appointment  of  eommission<;i  a  to  enter  up- 
on negotiations  with  the  Cherokee,  Choo> 
taw,  ChickasaiT,  Creek,  and  Seminole  Na> 
tions,  looking  to  the  extinguishment  of  the 
tribal  title  to  lands  in  the  territory  held 
by  the  nations  or  tribes,  whether  by  ces- 
sion of  the  same,  or  some  part  thereof,  to 
the  United  States,  or  by  allotment  and 
division  thereof  in  severalty  among  the 
Indians  of  such  nations  or  tribes,  or  by 
such  other  method  as  may  be  agreed  upon 
by  such  nations  or  tribes  with  the  United 
States,  with  a  view  to  such  adjustment  on 
the  basis  of  justice  and  equity  as  might, 
with  the  consent  of  such  nations  or  tribes, 
so  far  as  might  he  necessary,  be  requisite 
and  suitable  to  enable  the  ultimate  creation 
of  a  state  or  states  of  the  Union,  which 
■hall  embrace  the  lands  within  the  Indian  ^ 
territory.  * 

■After  negotiations  and  legislation  looking  ■ 
to  the  enrolment  of  the  tribes  entitled  to 
citizenship,  an  act  of  Congress  known  as 
the  original  Creek  agreement  was  passed. 
(Act  of  March  I,  1901,  31  SUt.  at  L.  861, 
chap.  678.) 

Section  7  of  that  act  contains  certain 
restrictions  upon  the  title  of  individual 
Indians  after  the  same  had  been  conveyed 
to  them  by  the  Creek  Nation,  with  the  ap- 
proval of  the  Secretary  of  the  Interior. 
Section  7  of  the  act  of  March  ],  1901,  waa 
amended  by  the  act  of  June,  30,  1902  (32 
Stat,  at  L.  600,  chap.  1323),  known  a*  the 
supplemental  creek  agreement. 

Section  IS  of  the  act  superseded  g  7  of 
the  first  Creek  agreement,  and,  as  it  con- 
tains the  restriction  on  alienation  of  allot- 
ted lands,  important  to  bo  considered,  so 
much  of  that  section  as  contains  aueh 
restrictions   is   here  quoted: 

"Sec.  le.  Lands  allotted  to  citizens  shall 
not  in  any  manner  whatever  or  at  any  time 
be  encumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debt  or  obligation,  nor  be  alien- 
ated by  the  allottee  or  his  heirs  before  the 
expiration  of  Ave  years  from  the  date  of 
the  approval  of  this  supplemental  agree- 
ment, except  with  the  approval  of  the  Sec- 
retary of  the  Interior.  Each  citizen  shall 
select  from  his  allotment  forty  acres  of 
land,  or  a  quarter  of  a  quarter  section,  a* 
a  homestead,  which  shall  be  and  remain 
nontaxable,  inalienable,  and  free  from  aTiy 
encumbrance  whatever  for  twenty-one  Tears 
from  the  date  of  the  deed  therefor,  and  a 
separate  deed  shall  be  issued  to  each  altottew 
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for  Ui  bomeatMd,  In  which  thU  eondition 
•hftU  kppekr." 

Thii  agreement  wm  r«tifled  by  tha  action 
of  the  Creek  National  Council,  and  ap- 
proved by  the  President  of  the  United 
Btat«8  Auguat  8,  1S02. 

It  is  thuB  apparent  that  the  five-year 
Umitation  created  by  S  IS  of  the  act  of  1002, 
upon  the  alienation  of  lands  by  the  Creek 
Indians,  had  expired  when  the  conveyances 

a  in  controversy  were  made. 

?  *  Within  that  five  years,  and  about  OfUen 
montha  before  the  expiration  thereof,  Coa- 
greaa  passed  the  act  of  April  2Q,  1006  (31 
SUt.  at  L.  137,  chap.  187S),  entitled,  "An 
Act  to  Provide  for  the  Final  Disposition  of 
the  Affairs  of  the  Five  Civilized  Tribes  in 
the  Indian  Territory,  and  for  Other  Pur- 
poaes." 
Sections  19,  20,  22,  and  23  of  the  act 

^  are   important  to  be  eonsidered,   and   are 

O  given  in  full  in  the  margin.t 

•  'Sec  28  of  the  act  provides  for  the  con- 
tinuance of  the  tribal  governments  of  the 
CboeUw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tril>es  or  nations,  but  places  cer- 
tain reetrictions  upon  their  right  of  legis- 


lation, making  the  same  subject  to  the  ap- 
proval of  the  President  of  the  United 
SUtes. 

Section  20  of  the  act  provides  that  all 
acta  and  parts  of  acts  inconsistent  with  th* 
provisions  of  the  act  be  repealed. 

As  §  22  of  tlie  act  ii  the  one  upon  which 
the  rights  of  the  parties  most  distinctly 
turn,  we  here  Insert  It:  3 

"'See.  22.  That  the  adult  heirs  of  any  ? 
deceased  Indian  of  either  of  the  Five  Civ- 
ilized Tribes  whose  selection  has  been  made, 
or  to  whom  a  deed  or  patent  has  been 
issued  lor  his  or  her  share  of  the  land  of 
the  tribe  to  which  he  or  she  belongs  or  bo- 
longed,  may  sell  and  convey  tlie  lands  in. 
herited  from  such  decedent;  and  if  there  be 
both  aJult  and  minor  hairs  of  such  dece- 
dent, then  such  minors  may  join  in  a  sale 
of  such  lands  by  a  guardian  duly  appointed 
by  tlie  proper  United  States  court  for  the 
Indian  territory.  And  in  case  of  the  or- 
ganization of  a  state  or  territory,  then  by 
a  proper  court  of  the  county  in  wliich  said 
minor  or  minors  may  reside,  or  in  which 
said  real  estate  is  situated,  upon  an  order 
of  such  court,  made  upon  petition  filed  by 


r'Sec  19.  That  uo  full-blood  Indian  ot 
the  Choctaw,  Cbickaaaw,  Cherokee,  Creek, 
or  Seminole  tribes  shall  have  power  to 
alienate,  sell,  dispoee  of,  or  encumber  in 
any  manner  any  of  the  lands  allotted  to 
him  for  a  period  of  twenty-five  years  from 
and  after  the  passage  and  approval  of  this 
act,  unless  such  restriction  snail,  prior  to 
the  expiration  of  said  period,  be  removed 
by  act  of  Congress;  and  for  all  purposes 
the  quantum  ol  Indian  blood  posBeased  by 
any  member  of  said  tribe  shall  be  deter- 
mined by  the  rolls  of  citizens  of  said  tribes, 
approved  by  the  Secretary  of  the  Interior; 
novided,  however,  that  such  full-blood  In- 
dians of  any  of  said  tribes  may  lease  any 
lands  other  than  homesteads  for  more  than 
one  year  under  such  rules  and  regulatiooa 
as  may  be  prescribed  by  the  Secretary  of 
the  Interior;  and  in  case  of  the  inability  of 
any  full-blood  owner  of  a  homestead,  on 
account  of  infirmity  or  age,  to  work  or 
farm  hii  homestead,  the  Secretary  of  the 
Interior,  upon  proof  of  such  inability,  may 
authorize  tne  leasing  of  such  homestead  un- 
der such  rules  and  regulations:  Provided, 
further,  that  conveyances  heretofore  made 
by  members  of  any  of  the  Five  Civilised 
Tribes  subsequent  to  the  selection  of  allot- 
ment and  subsequent  to  removal  of  restric- 
tion, where  patents  thereafter  issue,  shall 
not  be  deemed  or  held  invalid  solely  because 
said  conveyances  were  made  prior  to  Issu- 
ance and  recordiriK  or  delivery  of  patent  or 
deed,  but  this  shall  not  be  held  or  construeil 
as  affecting  the  validity  or  invalidity  of 
any  such  conveyance,  except  as  hereinabove 
provided,  and  every  deed  executed  before, 
or  for  the  making  of  which  a  contract  or 
agreement  was  entered  Icto  before,  the  re- 
moval of  restrictions,  b«  and  the  same  Is 


hereby  declared  void ;  Provided  further. 
That  all  lands  upon  which  restrictions  are 
removed  shall  be  subject  to  taxation,  and 
the  other  lands  shall  be  exempt  from  taxa- 
tion as  long  as  the  title  remains  in  tha 
original  allottee. 

'Sec.  20.  That  after  the  approval  of  this 
act,  all  leases  and  rental  contracts,  except 
leases  and  rental  contracts  for  not  exceed- 
ing one  year  for  agricultural  purposes  for 
lands  other  than  homesteads  of  lull -blood 
allottees  of  the  Choctaw,  Chickasaw,  Cliero- 
kee,  Creek,  and  Seminole  tribes,  shall  be  In 
writing,  and  subject  to  approval  by  the  Sec- 
retary of  the  Interior,  and  shall  be  abso- 
lutely void  and  of  uo  eSect  without  such 
approval:  Provided,  That  allotments  of 
minors  and  incompetents  may  be  rented  or 
leased  under  order  of  the  proper  court; 
Provided  further,  that  all  leases  entered 
into  for  a  period  of  more  than  one  year 
shall  be  recorded  in  conformity  to  the  law 
applicable  to  recording  instruments  now  in 
force  in  said  Indian  territory. 


"Sec.  22.  That  the  adult  heirs  of  any 
deceased  Indian  of  either  of  the  Five  Civ- 
ilized Tribes  whose  selection  has  been  made, 
or  to  whom  a  deed  or  patent  has  been  Is- 
sued for  bis  or  her  share  of  the  tend  of 
the  tribe  to  which  he  or  she  belongs  or 
belongeii,  may  sell  end  convey  the  lands 
inherited  from  auch  decedent;  and  if  there 
be  both  adult  and  minor  heirs  of  such  de- 
cedent, then  auch  minors  may  join  in  a  sale 
of  stich  lands  by  a  ^ardion  duly  appointed 
by  the  proper  United  States  court  for  the 
Indian  territory ;  and  in  case  of  the  organ- 
ization of  a  state  or  territory,  then  by  a 
proper  court  of  the  county  in  which  said 
minor  or  minors  may  reside,  or  in  which 
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(UiTdlaii.  All  conTeyatiMs  uuule  under  tbla 
ftroTlsion  by  heirs  who  are  full-blood  In- 
diuiB  ATO  to  be  subject  to  the  approval  of 
th«  6e«T«tM7  of  thfl  Interior,  under  such 
rules  Mid  r«gnIfttions  ■■  he  muy  prescribe." 

It  is  the  contention  of  the  defendants  in 
•rror  that  this  section,  when  reed  in  con- 
nection with  3  16  of  the  act  of  1902,  above 
quotad,  has  the  e^ect  to  require  conveyances 
made  by  full-blood  Indian  heirs  during  the 
period  from  the  pauags  of  the  act  of  which 
§  22  is  a  part,  until  the  expiration  of  the 
five  years  period  named  in  3  16,  lo  be  ap- 
proved by  the  Secretary  of  the  Interior,  but 
does  not  interfere  with  the  capacity  of  Bucb 
fuU-blood  Indian  heirs  to  convey  the  in- 
herited lands  after  the  esplration  of  the 
five  years.  This  was  the  view  entertained 
by  the  supreme  court  of  Oklahoma  in  de- 
ddiiu  this  case. 

In  support  of  that  view,  it  is  insiated 
ib*t  the  last  sentence  of  S  22  must  be 
read  «•  a  proviso,  limiting  and  qualifying 
that  wbich  baa  gone  before  in  the  same  sec- 
tion} that  without  this  proviso  tbe  first 
part  of  the  section  would  enable  adult  heirs 
of  full  blood  to  convey  their  inherited  lands 
notwithstanding  tbe  five  years  limitation 
^  provided  in  |  IS  had  not  expired,  and  that 
e  the  real  purpose  of  this  section  wa^  to  place 
■  such  full-blood  Indian  heirs  under'the  pro- 
tection of  the  Secretary  of  the  Interior,  so 
for  as  his  approval  was  required,  until  the 
expiration  of  the  five-year  period  named 
in  I   16. 

On  the  other  hand,  It  is  contended  that 
the  act  of  April  26,  1906,  in  the  sections 
referred  to,  has  undertaken  to  make  new 
provision  for  tbe  protection  of  full-blood 
Indians  of  the  Five  Civilized  Tribes,  and  to 
place  them,  as  to  the  alienation,  disposition, 
and  encumbrance  of  their  lands,  under  re- 
strictions such  as  shall  operate  to  protect 
them,  and  to  require  the  Secretary  of  tbe 
Interior  to  approve  such  conveyances,  in 
vrder  that  such  Indians  shall  part  with 
their  lands  only  upon  fair  remuneration, 
and  when  their  interests  have  been  duly 
ssJeguarded  by  competent  authority. 

Previous  legislation  upon  this  subject  dif- : 
fared  as  to  the  several  nations. 

As  to  the  Seminoles,  at  the  time  of  the 
passa^  of  the  act  of  April  28,  IDOS,  the 
law  forbade  alienation  prior  to  the  date  of 
the  patent.    The  patent  was  to  be  made  by  ' 

■aid  real  estate  is  situated,  upon  an  order 

of  such  court,  made  upon  petition  filed  by 
guardian.  All  conveyances  made  under  this 
provision  by  heirs  nho  are  full-btood  In- 
diana are  to  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  under  such 
rules  and  resulfltions  as  be  may  prescrilje. 
"Sec.  23.  Every  person  of  lawful  age  and 
sound  mind  may  Dy  last  will  and  testa- 
autnt  devise  and  bequeath  all  of  his  estate, 


the  prindpal  ehief  of  the  tribe  when  tha 
tribal  government  ceased  to  exist.  30  Stat, 
at  L.  SS7,  chap.  642. 

Tbe  legislation  concerning  the  Creek*  wa 
have  already  recited.  Alienation  was  for< 
bidden  until  expirntion  of  the  flve-year 
period,  to  wit:  until  August  8,  IS07. 

One  section  (14)  of  the  Cherokee  act 
provides  there  shall  be  no  alienation  within 
nve  years  from  the  ratification  of  the  act; 
another  section  (15)  provides  that  Chero- 
kee allotments,  except  homesteads,  shall  be 
alienable  in  five  years  after  the  issue  of 
tbe  patent     32  Stat,  at  L.  718,  chap.  1376. 

The  Choctaw  and  Chickasaw  act  pro- 
vided (§  16)  that: 

"All  lands  allotted  to  the  members  of 
said  tribes,  except  such  land  as  is  set  aside 
to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  after  issuance  of  patent 
as  follows:  One  fourth  in  acreage  in  one 
year,  one  fourth  in  acreage  in  three  years,  « 
and  the  balance  in  five  years, — in  each  ease  % 
■from  date  of  patent;  provided,  that  such* 
land  shall  not  be  alienable  by  the  allottee 
or  his  heirs  at  any  time  before  the  expira- 
tion of  the  Choctaw  and  Chickasaw  tribal 
governments  for  less  than  its  appraised 
value."  Act  of  July  1,  19D2,  32  SUt  at 
L.  641,  643,  chap.  1302. 

Id  this  case  we  are  concerned  with  the 
construction  of  the  act  of  April  24,  1806, 
•0  for  as  it  involves  the  Creeks,  and  other 
statutes  are  mentioned  with  a  view  to  aid 
in  the  conetruction  of  that  act.  It  is  the 
contention  of  the  pi  Bin  tiff  in  error  that  the 
act  of  April  20,  1008,  repealed  all  former 
legislation  upon  the  subject,  and  intended 
to  provide,  aa  to  full-blood  Indians  of  the 
tribes,  new  and  important  protection  in  tbe 
disposition  of  their  landed  interests,  and 
that,  aa  the  act  provides  tliat  previous  in- 
consistent legislation  ehall  be  repealed,  so 
far  as  the  same  subjects  are  covered  in  the 
new  act  it  was  intended  to  give  additional 
protection  to  full-blood  Indians,  and  to 
prevent  them  from  being  deprived  without 
adequate  consideration  of  their  lands  and 
holdings;  and  tliat  the  real  purpose  of  3  22, 
in  so  far  as  the  adult  lieirs  of  the  deceased 
Indians  of  the  five  civilized  tribes  are  con- 
cerned, is  to  subject  conveyances  of  such 
lands,  when  made  by  fullbluod  Indians,  to 
the  approval  of  tbe  Secretary  of  the  Inte- 


real  and  personal,  and  all  interest  therein; 
Provided,  that  no  will  of  a  full-blood  Indian 
devidins  real  estate  shall  be  valid  if  such 
last  will  and  testament  disinheritB  the  par- 
ent, nife,  spouse,  or  children  of  su[;h  full- 
blood  Indian,  unless  ncknowled'.'t^d  1>efore 
and  approved  by  a  judTe  of  ttie  United 
States  court  for  the  Indian  territory  or  a 
United  States  commissioner."  31  Stat,  at 
L.  137,  chap.  187S. 
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We  think  m  aonrideTfttion  of  tlilfl  ut  uid 
of  mibaequent  legialation  in  pari  mattrtti 
therewith  demoDatrataa  th«  pnrpote  of  Con- 
greaa  to  require  aueh  eonvejaneec  bj  full- 
blood  Indiuii  to  be  tppToved  bj  the  Seore- 
tftrx  of  the  Interior. 

The  wetiona  of  the  act  of  April  20,  1006, 
under  oonBiderAtion,  show  a  oomprehenaive 
■jetam   of  protection   ai  to  noh  Indians. 
Under  3  19  they  are  not  p«nnitt«d  to  alien- 
ate, sell,   dispose   of,  or  encumber   allotted 
lands  within  twanty-flre  years  unless  Con- 
gress  otherwise   provides.      The  Istslng   of 
their    lands,    other    than    homesteads,    for 
^  mor«  than  one  ysar,  may  b«  made  under 
e  role*  and  regnlations  pTesoribed  by  tiie  Beo- 
■  ratary  of  the  Interior.     And  in  casa  of*ths 
Inability   of   a   full-blood   Indian,    already 
owning  a  homestead,  to  work  or  fam  the 
same,  the  Beeretary  may  antboriie  the  leas- 
ing of  such  homestead. 

Under  |  SO,  leases  and  rental  contracts  of 
foil-blood  Indians,  with  certain  ezeeptione, 
ara  rsqnirsd  to  be  in  writing,  subject  to  the 
approval  of  the  Secretary  of  the  Interior. 
Under  §  23,  authority  is  given  "to  all  per- 
•ons  of  lawful  age  and  sound  mind  to  devise 
and  bequeath  all  his  estate,  real  and  per- 
sonal, and  all  interest  therein;"  but  no  will 
ef  a  full.blood  Indian,  devising  real  estate, 
and  disinheriting  parent,  wife,  spouse,  or 
ehtldren  of  a  fall-blood  Indian,  Is  valid 
mtil  aehnawledged  before  and  approved  by 
a  Judge  of  a  United  States  court  in  the 
territory,  or  by  the  United  Statea  eommis- 

Coming  now  to  |  22,  the  flrst  part  of  that 
section  gives  the  adult  heirs  of  any  de- 
eeased  Indian  ef  either  of  the  Five  Civilized 
Tribes  power  to  sell  and  oonvey  the  inher- 
ited landa  named,  with  certain  provisions 
as  to  Joining  minor  heirs  by  guardians  In 
such  sales.  This  part  of  the  statute  would 
enable  fnll-blood  Indians,  as  well  as  others, 
to  convey  such  lands  aa  adult  heirs  of  any 
deceased  Indian,  etc.,  but  the  laat  sentence 
of  the  section  requires  the  conveyance  made 
■nder  this  provision,  that  is,  conveyances 
made  by  adult  heirs  of  the  character  named 
In  the  first  part  of  the  section,  when  full- 
blood  Indians,  to  be  subject  to  the  approval 
of  the  Secretary  of  the  Inferior.  This  con- 
struction is  in  harmony  with  the  other  pro- 
visions of  the  aet,  and  gives  due  efTect  to 
all  the  parts  of  9  22.  True,  it  has  ttie 
effect  to  extend  the  requirement  of  the  ap- 
proval of  the  Secretary  of  the  Interior  as 
to  full-blood  Indians  beyond  the  terms  pre- 
scribed in  g  ig  of  the  act  of  1B02,  and  tliis, 
wt  think,  was  the  purpose  of  Congress, 
which  is  smpbasized  in  9  29  of  the  act, 
wherein  all  previous  inconsistent  acts  and 
parts  of  acts  are  repealed 

As  to  the  argument  that  the  last  Mn- 


tenee  of  9  22  Is  to  be  construed  as  a  pro-  » 
viio    Intended    to    limit    the    generality    of  g 
■the  previous  part  of  the  section,  and  not  t«  ' 
alTeet  prior  legislation  upon  ths  subject,  it 
may  be  observed:  the  sentence  does  not  take 
the  ordinary  obaraoter  of  a  proviso  and  is 
not  introduced  as  such;  and,  even  if  regard- 
ed  as  a  proviso.  It  is  well-known  that  in- 
dependent' legislation  is  frequently  enacted 
hy  Gongresa  undsr  the  gniie  of  a  proviso. 
Interstate  Commerce  Commission  v.  Bair^ 
104   U.   8.    2fi,  3S,   U  L.  ed.   860,   SOS,   24 
Sup.   Ct.  Kep.   603,  and  previous  eases  la 
this  court  therein  cited. 

Had  Congress  Intended  not  to  interfere 
with  fuU-blood  Indian  heirs  in  their  right  t» 
make  conveyance*  after  the  expiration  of 
the  five  years  named  in  9  10  of  the  aet  of 
IB02,  it  would  have  been  easy  to  have  eaid 
BO,  and  some  referenoe  would  probably  have 
been  made  to  the  prior  legislation.  No  ref- 
erenoe is  made  to  the  prior  legislation,  but 
It  Is  broadly  enacted  that  all  conveyances 
of  the  character  named  in  g  22,  made  by 
heirs  of  full-blood  Indians,  shall  be  subject 
to  the  approval  of  the  Secretary  of  the 
Interior. 

The  eonstmotion  eontended  tor  by  the 
defendants  in  error  plaoes  Congress  in  the 
attitnde  of  requiring  such  conveyances  to 
be  made  with  the  approval  of  the  Secretary 
of  ths  Interior  for  the  time  between  the 
passage  of  the  act  of  1909  and  ths  aKpir»- 
tion  of  the  period  named  in  the  act  of  1S02, 
with  unrestricted  power  thereafter  to  make 
such  conveyances  without  such  approval, 
Sueh  construction  is  inconsistent  with  tnl>i 
sequent  legislation  of  Congress  upon  the 
same  subject,  and  which  proceeds  upon  the 
theory  that.  In  the  understanding  of  Con- 
gress, at  leaet,  restrictions  still  existed  so 
far  as  the  inherited  lands  of  full-blood  In- 
dians were  concerned. 

Section  8  of  the  act  of  May  27,  lOOS  (30 
Stat  at  li.  312,  chap.   199),  provides: 

"Sec.  B.  That  section  23  of  the  aet  en- 
titled, 'An  Aet  to  Provide  for  the  Final  Dis- 
position of  the  Affairs  of  tlie  Five  Civil- 
ized Tribes  In  the  Indian  Territory,  and^ 
for  Other  Purposes,'  approved  April  20th,  g 
1900,  is  hereby  amended'by  adding,  at  ths* 
end  of  said  section  the  words,  'or  a  judge  of 
a  county  court  of  the  state  of  Oklshoma.' " 

Section  9  of  that  act  provides: 

"Sec.  B.  That  the  death  of  any  allottee  of 
the  Five  Civilised  Tribes  shall  operate  t« 
remove  all  restrictions  upon  the  alienation 
of  said  allottee's  land:  Provided,  that  no 
conveyance  of  any  interest  of  any  full-blood 
Indian  heir  in  such  land  shall  be  valid  uu- 
less  approved  by  the  court  having  Jurisdic- 
tion of  the  settlement  of  the  estate  of  said 
deceased  allottee,  ste.,  etc." 

The  obvious  purpose  of  these  provlriona 
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it  to  continue  mipMrUon  over  the  right  of 
fnll-blood  Indiana  to  diapose  of  lands  by 
will,  and  to  require  conveyanoeB  of  interest 
of  full-blood  Indiana  in  inherited  Unda  to 
be  appTorad  by  a  competent  court. 

When  aeferal  acta  of  Congreas  are  paaned, 
touching  the  eame  «abject-matUr,  aubae- 
qnent  legislation  may  be  oonsidered  to  as- 
■iat  in  the  interpretation  of  prior  legiala- 
tloB  upon  the  uune  subject  Cope  t.  Cope, 
13T  U.  S.  682,  34  L.  ed.  B32,  11  Bup.  Ct 
Rep.  222;  United  SUtea  t.  Freeman,  3 
How.  SG6,  11  L.  ed.  648. 

We  cannot  believe  that  it  waa  the  Inten- 
tion of  Congreaa,  in  view  of  the  legislation 
which  we  have  quoted,  to  leave  untouehed 
the  flve-year  reatriction  of  the  act  of  1002, 
■0  far  as  the  inherited  lands  of  full'blood 
Indians  are  concerned,  or  to  permit  the 
■ome  to  be  conveyed  without  reatriction 
from  the  expiration  of  that  flve-yenr  period 
until  the  enactment  of  the  legislation  of 
May,  19(IS. 

In  paaaing  the  enabling  act  for  the  ad- 
■nisaion  of  the  atate  of  Oklahoma,  wliere 
these  landa  are,  Congress  was  careful  to 
preserve  tlie  authority  of  the  government  of 
the  United  States  over  the  Indians,  their 
lands  and  property,  which  It  had  prior  to 
the  passage  of  the  act.  34  Stat  at  L.  207, 
ahap.  3335. 

We  agree  with  the  construction  contend- 
ed for  by  the  plaintiff  in  error,  and  insisted 
-upoD  by  the  government,  which  has  been 
M  allowed  to  be  heard  in  this  case,  that  the 
•  act  of  April,  1906,  while  it  permitted  in- 
heritad  lands  to  be  conveyed  by  full-blood 
Indiana,  nevertheless  intended  to  prevent 
Improvident  sales  by  this  class  of  Indians, 
and  made  sueh  conveyance  valid  only  when 
approved  by  the  Secretary  of  the  Interior. 
The  further  question  arises  in  this  case — 
In  view  of  the  construction  we  have  given 
the  lej^islation  of  Congress,  ta  it  eonatitu' 
tionalT  It  la  insisted  that  it  is  not,  because 
the  Indian  is  a  citizen  of  the  United  States, 
and  entitled  to  the  protection  of  the  Con- 
atttution,  and  that  to  add  to  the  restrictions 
of  the  act  of  1902  those  contained  in  subae- 
quent  acts  is  violative  of  his  constitutional 
rights,  and  deprives  him  of  his  property 
without  due  proceas  of  law.  It  is  to  be 
noted  in  approaching  this  discussion  that 
tbia  objection  fa  not  made  by  the  Indi 
himself;  he  is  here  seeking  to  avoid 
conveyance.  It  is  not  made  by  the  Creek 
Nation  or  Tribe,  for  It  is  stated  without 
eontradiction  that  the  act  of  1906  has  been 
ratified  by  the  council  of  that  nation. 

The  unconstitutionality  of  the  act  is  as- 
serted by  the  purchaaera  from  the  Indian, 
who  are  the  defendants  in  error  here,  and 
proceeda  upon  the  assumption  that  the  In- 
dian, at  the  time  of  the  conveyance,  August 


8,  1907,  had  full  1^^  title  to  the  premlsea, 
which  could  not  be  impaJied  fa;  legislation 
of  Congreaa  subaequent  to  the  act  of  June 
SO,  1902. 

Assuming  that  the  defendants  in  error 
«  In  a  position  to  assert  auch  conatitn- 
tional  rights,  ia  there  anything  in  the  fact 
that  citizenship  has  been  conferred  upon  the 
Indians,  or  in  the  changed  legislation  of 
Congreaa  upon  the  subject,  which  marka  a 
deprivation  of  such  rights?  We  must  re- 
member In  considering  this  subject  that  the 
Congress  of  the  United  States  lua  undertak- 
en from  the  earliest  history  of  the  govern* 
ment  to  deal  with  the  Indians  aa  dependent 
people,  and  to  legialate  concerning  their 
property  with  a  view  to  their  protection  as  rt 
such.  •  Clierokee  Nation  v.  Georgia,  5  Pet  ? 
J,  J7,  8  L.  ed.  25,  31;  Elk  v.  Wilkina, 
112  U.  S.  94,  99.  28  L.  ed.  MX  015,  G  Sup. 
Ct.  Rep.  41;  Stepiiens  v.  Cherokee  Nation, 
174  U.  8.  445,  484,  43  L.  ed.  1041,  1055, 
19  Sup.  Ct  Rep.  722.  We  quote  two  of  the 
many   recognitions   of   this   power    in    this 

"The  power  of  the  general  government 
over  these  rem  nan  ta  of  a  race  once  powerful, 
now  weak  and  diminished  in  numbers,  ia 
necessary  to  their  protection,  as  well  aa 
to  the  aafety  of  those  among  whom  they 
dwell.  It  must  eiist  In  that  government, 
because  it  never  haa  existed  anywhere  else; 
because  the  theater  of  its  exerciae  ia  within 
the  geographical  limits  of  the  United 
States;  because  it  haa  never  been  dented; 
and  because  It  alone  can  enforce  its  laws  on 
all  the  trihea."  United  States  v.  Kagama, 
118  U.  S.  376,  30  L.  ed.  228,  6  Sup.  Ct.  Rep. 
1109. 

"Plenary  authority  over  the  tribal  rela- 
tions of  the  Indians  has  been  exercised  by 
Congreaa  from  the  beginning,  and  the  power 
has  always  been  deemed  a  political  one,  not 
subject  to  be  controlled  by  the  judicial  de- 
partment of  the  government.  Lone  Wolf 
V.  Hitchcock,  187  U.  S.  605,  47  L.  ed.  306, 
23  Sup.  Ct  Rep.  216. 

Citizenahip,  it  is  contended,  was  con- 
ferred upon  the  Creek  Indians  by  the  act 
of  March  3,  1901  (31  Stat,  at  L.  1447, 
chap.  80S},  amending  the  act  of  February 
8,  1887  (24  Stat,  at  L.  390,  chap.  110),  by 
adding  to  the  Indiana  j^iven  citizenship 
under  that  act,  "every  Indian  in  the  Indian 
territory."  So  amended,  tho  act  would 
read  as  to  such  Indian :  "He  is  hereby  de- 
clared to  be  a  citizen  of  the  United  States, 
and  entitled  to  all  the  riglita,  privilegea, 
and  immunitiea  of  such  citizen."  Ia  there 
anything  incompatible  with  such  citizenship 
in  the  continued  control  of  Conjtreas  over 
the  lands  of  the  Indian!  Does  the  fact  of 
citizenahip  neceasarily  end  the  duty  or  pow- 
er of  Congress  to  act  in  the  Vidian's  behalf  t 
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CBTtun  map«ct«  ot  th«  queatiou  have  ^- 

rekdj  been  settled  by  the  deciaiona  of  thia 

aourt.     That  Congrcaa  haa  fall  power  to 

gilegialate  conHming  tba  tribal  propartj  of 

Sthe   Indiane   hoa   beeu   frequently   afflnned. 

•  Cherokee  Nation  r*  Hlt«haock,  187  U.  S. 

801,  308,  47  L.  ed.  183,  igo,  23  Bap.  Ct. 

Hep.    115;    United   SUtw   t.   Rjckert,    lag 

U.  6.  432,  47  li.  ed.  G32,  E3  Sup.  Ct.  Rep. 

478;  McKay  r.  Kalyton,  204  U.  S.  468,  51  L. 

•d.  see,  27  Sap.  Ct.  Rep.  34B. 

Nor  baa  citizeiuhip  pravented  the  Con- 
greos  of  the  United  States  from  eontinning 
to  deal  with  the  tribal  lajida  of  the  Indiane. 
In  Cherokee  Nation  t.  Hitchcock,  187  U. 
8.  294,  307,  47  L.  ed.  183,  190,  23  Sup.  Ct. 
Rep.  115,  Mt.  Jvatice  White,  apenking  (or 
the  court,  aaid: 

"There  ia  no  question  involved  in  tbie 
ease  aa  to  the  taking  of  property;  the  au- 
thority which  it  ia  propoaed  to  exercise 
by  virtue  of  the  act  of  1898  [30  Stat,  at  L. 
49S,  ehav.  617]  has  relation  merely  to  the 
control  and  development  of  the  tribal  prop- 
er^, which  still  remains  subject  to  the 
administrative  control  of  the  government, 
even  thongh  the  membera  of  the  tribe  have 
been  invested  with  the  statue  ot  eitiienahip 
wider  recent  legislation." 

Id  United  States  v.  Rickert,  18S  U.  8. 
432,  47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478, 
Mr.  Justice  Harlan,  speaking  for  the  court, 

"These  Indiana  are  yet  warda  of  the 
nation,  in  a  condition  of  pupilage  or  de- 
pendency, and  have  not  been  discharged 
from  that  condition.  They  occupy  tliese 
lands  with  the  consent  and  authority  of  the 
United  States;  and  the  iiolding  of  them 
by  the  United  States  under  the  act  of  1SB7, 
and  the  agreement  of  1880,  ratified  by  the 
act  of  1801  f26  SUt  at  L.  1033,  1030, 
chap.  543],  is  part  of  the  national  policy 
by  which  the  Indians  are  to  be  maintained 
as  well  as  prepared  for  aasuming  tlie  habits 
of  eivilized  life  and  ultimately  the  privileges 
of  citirenahip." 

To  the  earaa  effect  have  been  the  decisions 
of  circuit  courts  of  appeals  dealing  with 
thia  subject.  In  the  circuit  court  of  ap- 
peals of  the  eiglitb  circuit  this  apposite 
language  was  used  by  Judge  Thayer  in 
speaking  for  the  court: 

"We   know   of   no    reason,   nor   has    any 
been  suggested,  why  it  was  not  competent 
for  Congreaa  to  declare  that  tliese  Indiana 
^should   be   deemed    citizens   of   the   United 
jj  States,  and  entitled  to  the  rights,  privileges, 
"and    immunities* of    citizens,    while   it   re- 
tained, for  the  time  being,  the  title  to  cer- 
tain  lands  in   trust  for   their   benefit,   and 
withheld   from   them   for   a   certain   period 
the  power  to  sell,  lease,  or  otherwise  dis- 
pose of  their  interest  in  such  lands.     It 


Is  eompatant  for  a  private  donor,  by  deed 
or  other  conveyance,  to  create  an  eatate 
of  that  character;  that  ia  to  uy,  it  is 
competent  for  a  private  person  to  make 
a  conveyance  of  real  property  and  to  with- 
hold from  the  donee  for  a  aeoson  the  power 
to   sell   or   otherwise   dispose   of   it.      And 
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why  the  United  SUtea,  in  the 
its  sovereign  power,  should  be  denied  the 
right  ta  Impose  similar  limitations,  espe- 
elally  when  it  is  dealing  with  the  dependent 
race  like  the  Indians,  who  have  always 
been  regarded  as  the  wards  of  the  govern- 
ment. Citizenship  does  not  carry  with  it 
the  right  on  the  part  of  the  citizen  to 
dispose  ol  land  which  he  may  own,  in  any 
way  that  he  sees  fit,  without  reference  to 
tlie  character  of  the  title  by  which  it  is 
held.  Tlie  rigbt  to  aell  property  is  not 
derived  from,  and  ia  not  dependent  upon, 
citizenship;  neither  does  it  detract  in  the 
alighteat  degree  from  the  dignity  or  value 
of  citizenahip  that  a  person  is  not  possessed 
of  an  estate,  or,  if  poaaessed  of  an  estate, 
that  he  is  deprived  for  the  time  being  of 
the  right  to  alienate  it."  Beck  v.  Flournoy 
Live-stock  &  Real  Estate  Co.  12  C.  C.  A. 
497,502,27  U.  S.  App.  6]B,  65  Fed.  30.  36. 

To  the  same  elTect  is  Rainbow  v.  Young, 
S8  C  C.  A.  653,  181  Fed.  835,  in  which 
the  opinion  was  by  Circuit  Judge,  now  Mr. 
Justice,  Van  Dcvanter.  In  that  case,  after 
referring  to  ttie  fact  that  while  the  members 
of  the  Winnebago  tribe  had  received  allot- 
ments in  severalty  and  liod  become  citisena 
of  the  United  States  and  of  the  sUte  ol 
Nebraska,  their  tribal  relation  had  not 
terminated,  and  they  were  still  unable  to 
alienate,  mortgage,  or  lease  their  allot- 
ments without  the  consent  of  the  Secretary 
ot  the  Interior,  Judge  Van  Devanter  said: 
"In  short,  they  are  regarded  aa  being  in 
some  respects  still  in  a  state  of  dependency 
and  tutelage,  which  entities  them  to  tto  i 
care  and*  protection  of  the  national  govern- 1 
ment;  and  when  they  shall  be  let  out  of 
that  etate  is  for  Congress  alone  to  deter- 
mine." The  Rainbow  Case  was  cited  with 
approval  by  Mr.  Justice  Brewer  in  deliver- 
ing tlie  opinion  in  United  States  v.  Sutton, 
215  U.  8.  291,  290,  64  L.  ed.  200,  202,  30 
Sup.   Ct,    Rep.    lie. 

Much  reliance  is  placed  upon  Re  Heff, 
107  U.  S.  488,  40  L.  ed.  848,  25  Sup.  Ct 
Rep,  500.  In  that  case  it  waa  held  that 
a  conviction  could  not  he  had  under  the 
Federal  statute  for  selling  liquor  to  an 
Indian,  tba  sale  not  being  on  a  reservation, 
and  the  Indian  having  been  made  a  citizen, 
and  subject  to  the  civil  and  criminal  laws 
of  the  state.  In  that  case  the  opinion  was 
by  Mr.  Justice  Brewer,  who  also  delivered 
the  opinion  in  the  case  of  United  States  r. 
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Celutina.  815  U.  &  S78,  64  L.  ed.   IDS, 
40  Sap.  Ct.  Rep.  03. 

In  Um  Celettine  Cue  it  wu  held  th>t 
altbough  an  ludiui  had  been  given  citizen- 
■hip  of  th*  United  State*,  and  of  the  etate 
In  which  an  Indiati  reeerratioii  was  located, 
the  United  States  might  rtiU  ratain  juria- 
dietion  over  him  for  oSeniei  committed 
within  the  limiU  of  the  rcMTration.  In 
the  opinion  the  subject  wa*  tallj  reviewed 
by  Mr.  Jnitice  Brewer.  In  the  course  of 
it  he  quoted  with  approval  from  the  opinion 
of  Mr.  Justice  McKenna,  aitting  ai  a  circuit 
Judge,  in  Eella  r.  Boh,  1!  C.  C.  A.  206, 
Sg  U.  B.  App.  C9,  64  Fed.  417,  holding  that 
the  act  of  1687,  conferring  citiienchip  upon 
the  Indiana,  did  not  emancipate  them  from 
•ontrol  or  abolish  the  reaervation.  Mr. 
Justice  Brewer  alio  quoted  from  the  Helt 
Caae,  eommenting  upon  the  ehange  of  policy 
In  the  govermnent  which  loolced  to  the  eatab- 
lishment  of  the  Indiana  in  Individual  homes, 
free  from  national  guardianihip,  charged 
with  the  righta  and  obligations  of  citiEcns 
■Of  the  United  States,  and  held  that  it 
iraa  for  Congresi  to  determine  when  and 
bow  the  relation  of  guardianship  thereto- 
fore existing  should  be  determined;  and 
after  quoting  from  the  EeS  Case,  said  (216 
U,  S.  290) : 

'Notwithstanding  the  gift  of  citiienship, 
both  the  defendant  and  the  murdered  woman 
M  remained  Indians  by  rac^  and  the  erime 
?wa*  committed  by  one  Indian* upon  the 
person  of  another,  and  within  the  limits 
ot  a  reservation.  Bearing  in  mind  the  rule 
that  the  legislation  of  Congress  is  to  be 
•onstrued  in  the  interest  of  the  Indian,  it 
may  be  fairly  beld  that  the  statute  does 
not  oontemplate  a  surrender  of  Jurisdiction 
over  an  offense  committed  by  one  Indian 
upon  the  person  of  another  Indian  within 
the  limits  of  the  reaervation;  at  any  rate, 
tt  cannot  be  said  to  be  clear  that  Congress 
Intended  by  the  mere  grant  of  citizensliip 
to  renounce  entirely  its  jurisdiction  over 
the   individual   members  of  this  dependent 

In  United  States  v.  Sutton,  supra,  fol- 
lowing United  States  v.  Celestine,  it  was 
held  that  Jurisdiction  continued  over  the 
Indians  as  to  otTenses  committed  within  the 
limits  of  an  Intlinn  reservation,  and  that 
Congress  might  prohibit  the  introduction 
of  liquor  into  the  Indian  country.  In  Re 
HeCr,  supra,  tliis  court  said  (p.  600)  :  "But 
the  fact  that  property  is  held  subject  to 
a  ctmdition  against  alienation  does  not 
affect  the  civil  or  political  status  of  the 
bolder  of  the  title." 

Taking  these  decisions  together,  it  may 
ba  taken  as  the  settled  doctrine  of  this 
court  that  Congress,  in  pursuance  ot  the 
Icng-eatablished  policy  of  the  government. 


has  a  right  to  determtna  for  ItMlf  when  the 
guardianship  which  has  been  maintained 
over  the  Indian  shall  cease.  It  is  for  that 
body,  and  not  the  courts,  to  determine  when 
the  true  interests  of  the  Indian  require 
hie  release  from  such  eondition  of  tutelage. 

The  privileges  and  immunities  of  Federal 
citiienabip  have  never  been  held  to  prevent 
goremmentat  authority  from  placing  such 
restraints  upon  the  conduct  or  property  of 
citizens  as  is  necessary  for  the  general 
good.  Incompetent  persons,  though  eitiieus, 
may  not  have  the  full  right  to  control  their 
persons  and  property.  The  privileges  and 
immunities  of  citiienship  were  said,  in  the 
Blaughter-House  Cases,  16  Wall.  H,  TO, 
21  U  ed.  3B4,  408,  to  comprehend:  » 

"Protection  by  the  government,  with  the** 
right   to*  aequire   and   possess   property   of  * 
every  kind,  and  to  pursue  and  obtain  hap- 
piness and  safety,  subject,  nevertheless,  to 
such  restraints  as  the  government  may  pre- 
scribe for  the  general  good  of  the  whole." 

Conceding  that  Marchie  Tiger,  by  the  act 
conferring  citizenship,  obtained  a  status 
which  gave  him  certain  civil  and  political 
righta,  inhering  in  the  privileges  and  im- 
munities of  such  citizenship,  -unnecessary 
to  here  discuss,  he  was  still  a  ward  of  the 
nation  so  far  aa  tlte  alienation  ot  theaa 
lands  was  concerned,  and  a  member  ot  the 
existing  Creek  Nation.  The  inherited  land^ 
though  otherwise  beld  in  fee,  were  inalien- 
able without  the  consent  dI  the  Secretary  of 
the  Interior,  until  August,  1807,  by  virtue  ot 
tlie  act  of  Congress.  In  tiiis  state  ot  affairs 
Congress,  with  plenary  power  over  the  sub- 
ject, by  a  new  act  permitted  alienation  ot 
sucli  lands  at  any  time,  subject  only  to 
tlie  condition  that  the  Secretary  of  the  In> 
terior   should    approve    tlie    conveyance. 

Upon  the  matters  involved,  our  conclu- 
sions are  that  Congress  has  had  at  all 
times,  and  now  has,  the  right  to  pass  legis- 
ttitian  in  the  interest  of  the  Indians  as  a 
dependent  people;  that  there  is  nothing 
in  citizenship  incompatible  with  this  guard- 
ianship over  the  Indian's  lands  inherited 
from  allottees,  as  sliown  in  this  caae;  that 
in  the  present  case,  when  tlie  act  of  1900 
was  passed,  the  Congress  had  not  released 
its  control  over  the  alienation  ot  lands  of 
full-btood  Indians  of  the  Creek  Nation; 
that  it  was  witliin  the  power  of  Congresa 
to  continue  to  restrict  alienation  by  re- 
quiring, as  to  full-blood  Indians,  tlie  consent 
of  the  Secretary  of  tlic  Interior  to  a  pro- 
posed alienation  of  lands  such  as  are  in- 
volved in  this  case;  that  it  rests  with  Con- 
gress to  determine  when  its  guardianship 
shall  cease;  and  while  it  still  eontinuea, 
it  has  the  right  to  vary  its  restrictiona 
upon  alienation  ol  Indian  lands  In  the  pro- 
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motJoD  ot  whftt  It  dMms  the  bMt  intereat 
^  of  the  Indian. 

H  Aa  we  have  conetmed  the  Btatute  in- 
•  Tolved,  while  it*peniiita  the  eoDTeyance  of 
Inherited  tande  of  the  character  of  thoee 
in  iiHue,  it  requirea  auch  convGyance  to  be 
made  with  the  approval  of  the  head  of  the 
Interior  Department. 

Tor  the  leaaona  we  have  itated,  we  find 
nothing  unconatitutional  in  the  act  making 
thia  requirement. 

The  judgment   of   the   Supreme  Court  of 
Olclahoma   la    reversed,    and   the   cause   re- 
manded to  that  court  for  further  proceed- 
ings not   incon8iat«Dt   with  thia  opio'tnL 
Reveraed. 


UNITED  STATES. 

IKDIANS   II   a"*'— COKOSESaiONAL  COMTBOL 
—  iNTKOOliLINll      LiqUOK     OK      ALLOTTIfi 

A  conviction  of  an  Indian  of  the  olTense 
of  introducing  intoxicating  limior  into  the 
Indian  coun^  and  into  an  Indian  allot- 
ment while  the  title  to  the  aame  ie  held  in 
trust  hj  the  government  may  be  had  under 
the  act  of  January  30.  18B7  (28  SUt  at  L. 
GOe,  chap.  109),  although  the  defendant 
Indian  ia  a  citizen  of  the  United  States, 
and  entitled,  under  the  ects  ot  August  7. 
16SZ  (22  Stat,  at  L.  341,  chap.  434),  g  7, 
and  February  B.  1887  (24  Stat,  at  L.  388, 
chap.  119),  §  e,  to  the  righta,  privitegee, 
and  immunitiei  ot  luch  eltizena,  and  to  the 
benefit  of  the  laws,  civil  and  criminal,  of 
the  etate  in  which  hia  allotment  is  situated, 
and  upon  which  the  affenae  ia  alleged  to 
have  been  committed. 

[Bd.  Note.— For  aUtsr  eues,  t»  Indiana,  Dee. 
Dig.  {  35.*] 


[No.   89.] 


ON  A  CERTIFICATE  from  the  United 
States   Cirenit   Court   of   Appeals   for 
the   Eighth    Circuit,    presenting   the    quea- 
tlon  whether  an  Indian  who  ia  a  citiren  of 
the  United  States  may  be  convicted  for  in- 
troducing intoxicating  liquor  into  his  allot- 
ment.   Answered  in  the  affirmative. 
The  facts  arc  stated  in  the  opinion. 
Mr.  TtaoinnB  L.  Sloan  for  Ealtowell. 
Aasiatant  Attorney  General  Harr  for  the 
^  United  Btatea. 

>    *Mr.  Justioe  Da;  delivered  the  opinion  of 
the  court: 

Simeon  Hallowell,  plaintiff  in  error,  was 
eonvlcted  in  the  district  court  of  the  United 
States  for  the  district  of  Nebraaka  upon 


the  charm  of  having  introduced  whisky  int» 
the  Indian  country,  in  violation  of  the  act 
of  January  30,  1S07.  29  SUt.  at  L.  608^ 
chap.  109.  After  aentence,  Hallowell  took 
the  case  to  the  circuit  court  of  appeala  for 
the  eighth  circuit,  and  that  court  certified' 
to  this  court  the  question  hereinafter  aet- 
forth. 

The  certificate  sets  forth  an  agreed  state- 
ment of  facts  upon  which  the  caae  wi* 
tried  in  the  district  court,  as  follows: 

"That   the   defendant,   Simeon   Halhnrellr 
an    Omaha    Indian,    is    and    was,    on    the 
lut  day  of  August,  1905,  an  allottee  ol  Unck 
granted  to  him  on  the  Omaha  Indian  Reser- 
vation,  in  Thurston  county,  Nebraska;  tliaC 
the   allotment   so   made   to   him   was   made- 
under  the  provisiona  of  the  act  of  Congrea^ 
ot  August  7,  1882  (22  Stat,  at  L.  341,  chop. 
434);    that   the   first   or   trust   patent   waa 
issued  to  him   in   the   year   1834,  and   that 
the   twenty-five   year   period   ot   the   trust  ^ 
limitation  has   not   yet   expired)    and   thatn 
the  fee*title  of  the  allotment  so  made  to* 
him  is  atili  held  by  the  United  Statpn. 

"That  the  defendant,  Simeon  Hallowell, 
on  the  let  day  of  August,  1006,  procured  at 
a  point  outside  the  said  reservation  one< 
half  gallon  of  whisky,  which  he  took  to  kit 
home,  which  waa  within  the  limits  of  the 
Omaha  Indian  Reservation,  and  upon  s» 
allotment  which  he  had  inherited,  and  which 
allotment  was  made  under  the  provisiona 
of  the  act  of  Congress  of  August  T,  186%. 
and  the  title  of  which  is  held  by  the  gov- 
ernment, SB  the  twenty- five-year  , trust 
period  has  not  expired.  That  be  took  tha 
said  whisky  into  and  upon  this  allotment 
for  the  purpose  of  drinlcing  and  using  tha 
same  himaelf,  and  that  be  did  drink  saitt 
whisky  and  did  give  !ome  of  it  to  hia 
friends  or  visitors  to  drink. 

"That  the  said  Omaha  Indian  Reservation 
haa  been  allotted  practically  in  whole,  and 
that  many  of  the  allotments  ot  deceased 
Omaha  Indians  have  been  sold  to  white  peo- 
ple, under  the  provisions  of  tha  act  of  Con- 
gress of  May  27,  1902  (32  Rtat.  nt  L.  245, 
27S,  chap.  888);  that  within  the  original 
boundary  I imita  of  the  Omaha  Indian  Reser- 
vation there  are  many  tracts  of  land  that 
have  been  eold,  under  the  provisions  of  saldi 
act,  to  white  persons  who  are  the  sole  own- 
ers thereof,  and  that  the  full  title  to  such 
landa  haa  passed  to  the  purchaser,  the  same 
aa  it  a  final  patent  without  restriction-  upon 
alienation  had  been  issued  to  the  allottee. 

"That  all  of  the  Omaha  Indiane  who  wera 
living  in  the  year  1B84,  and  bj  taw  entitled 
to  aliotmente,  received  them. 

"That  the  Omaba  Indian  Reaervatioii  la 
within  and  a  physical  part  of  the  organized 
territory  of  the  state  of  Nebraska,  as  are 
alao  the  allotment!  herein  referred  to.  Into- 


le  lople  a  1  ai 


1.  Dtga.  IMI  t«  data,  *  Rap-r 


i!*roogic 


SI  SUPREME  COUBT  REPORTER. 


Oct.  Teem, 


and  upon  wbich  tbe  Mid  defendant  took 
Mid  whisky.  Tliat  the  Omaha  Indiana  « 
^erciM  th«  right  of  citizeoBhip,  aod  partii 
npate  in  the  county  and  itate  goTernment 
•  extending  over  Mid  Omaha  Indian  Reserva- 
tion, and  orer  and  upon  the  altotmenta 
herein  referred  to.  That  the  defendant, 
Bimeon  Hallo  well,  haa  been  on  frequent  oc- 
eaaions  a  judge  and  clerk  of  electioi 
justice  of  the  peace,  an  aueasor,  an 
director  of  the  public  ichool  district  in 
which  he  lives.  That  Omaha  Indians  have 
taken  part  in  the  state  and  county  govern- 
ment, extending  over  the  reservation,  and 
have  )icld  tlic  fnllovving  oHiceB  in  eaid  c< 
ty  of  Thurston,  state  of  Nebraska:  County 
coroner,  county  attorney,  county  judge, 
justice  of  the  peace,  constable,  road  over- 
seer, election  officers,  and  have  also  served 
as  jurors  in  the  county  and  district  courts. 
Defendant  is  self-supporting,  hs  nre  moat 
of  said  Indians.  Some  of  then  are  engaged 
in  business  and  most  of  them  engaged  in 
farming." 

Upon  this  statement  the  circuit  court  of 
appeals  certified  to  this  court  the  follow- 
ing question: 

'^hen,  under  the  act  of  August  7,  1SS2 
(22  Stat,  at  L.  341,  chap.  434},  an  allot- 
ment in  severalty  has  been  made  to  a  tribal 
Indian  out  of  lands  in  a  tribal  reservation 
in  the  state  of  Nebraska,  and  a  trust  patent 
therefor  has  been  issued  to  the  nllottce.  and 
when  the  provisions  of  J  7  of  the  Mid  act 
of  August  7,  1882,  and  of  S  6  of  the  act 
of  February  8,  1887  (24  Stat  at  L.  388. 
chap.  llC),  have  become  eifective  as  to  such 
a]lott«e,  does  the  fact  that  the  United  Stiii'n 
holds  the  land  so  allotted  in  trust  for  the 
allottee,  or,  in  ease  of  his  decease,  for  his 
lieirs,  as  provided  in  9  S  of  the  said  act  of 
August  7,  1882,  enable,  authorize,  or  permit 
the  United  States  to  regulate  or  prohibit 
the  introduction  of  intoxicating  liquors  up- 
on such  allotment  durinc  the  limited  period 
for  which  the  land  so  allotted  is  so  held  in 
trust  by  the  United  StatesT" 

Under   the   act   of   August   7,   1B82.   first 

mentioned  in  the  certiflcate,  provision  was 

made  for  the  allotment  of  lands  in  several- 

^  ty   among   the   Indians.     Section   6  of  the 

n  act  provides  in  part: 

?  •  "Sec.  0.  That  upon  the  approval  of  the 
allotments  provided  for  in  the  preceding 
section  by  the  Secretary  ot  the  Interior,  he 
■hall  cause  patents  to  issue  therefor  in  the 
name  of  the  allottees,  which  patents  shall 
bo  of  the  legal  effect  and  declare  that  the 
■United  PiBtpa  does  nnd  will  liold  Mm  bind 
thus  allotted  for  the  period  of  twenty-five 
years  in  trust  for  the  sole  use  and  benefit 
of  the  Indians  to  whom  such  allotment 
■baU  have  been  made,  or,  in  case  of  his 
doeoaa*,  of  his  heirs,  according  to  tlie  laws 


of  the  stato  of  Nebraska,  and  that,  at  tha 
expiration  of  said  period,  the  United  StatM 
will  convey  the  aamo  by  patent  to  said 
Indian  or  his  heirs,  aa  aforesaid,  in  fee, 
discharged  of  said  trust,  and  free  of  all 
charge   or   encumbrance   whatsoever." 

As  appears  from  tlie  certificate  upon 
which  this  case  ia  submitted,  the  trust 
period  named  in  the  section  bad  not  expired 
at  the  time  the  alleged  offense  was  commit- 
ted. 

Section  7  of  the  act  of  August  T,  18S2, 
provides: 

'Sec  7.  That  upon  the  completion  of  said 
allotments  and  the  patenting  of  the  lauds 
to  said  allottees,  each  and  every  member  of 
said  tribe  of  Indians  shall  have  the  benefit 
of,  and  be  subject  to,  tbe  laws,  both  civil 
and  criminal,  of  the  state  o(  Nebraska;  and 
said  state  shall  not  pass  or  enforce  any 
law  denying  any  Indian  of  said  tribe  the 
equal  protection  ot  the  law." 

Section  6  of  the  act  of  February  8,  18S7, 
referred  to  in  the  question  propounded,  pro* 

'Sec.  B.  That  upon  the  completion  of  said 
allotments  and  the  patenting  of  the  lands 
to  said  allottees,  each  and  every  member 
if  tbe  respective  bands  or  tribes  of  Indians 
to  whom  allotments  have  been  made  shall 
have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  state 
or  territory  in  which  they  may  reside;  and 

erritor;  aliall  pass  or  enforce,  any  law 
denying  any  such  Indian  within  its  juris- 
diction tbe  equal  protection  of  tbe  law. 
And  every  Indian  born  within  the  territo- 
rial  limits  of  the  United  States  to  whom« 
allotments  shall  have  been  made  under  the  • 
provisions  of  this  act,  or  under  any  law  or 
treaty,  and  every  Indian  bom  within  the 
territorial  limits  of  the  United  States  who 
bas  voluntarily  taken  up,  within  said  lim- 

his  residence,  separate  and  apart  from 
any  tribe  of  Indians  therein,  and  has  adopt- 
ed the  habits  of  oiviliied  life,  is  hereby  de- 
clared to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privileges, 
and  immunities  of  such  citizens,  whether 
Indian   has   been   or  not,   by   birth   or 

rwise,   a   member   of   any   tribe  of   In- 

)  within  the  territorial  limita  of  the 
United  States,  without  in  any  manner  im- 
pairing or  otherwise  alTecting  the  right  of 
any  such  Indian  to  tribal  or  other  prop- 
erty," 

is  apparent  that,  at  the  time  of  the 
commission  of  the  alleged  offenM,  the  place 
wherein  it  was  alleged  to  have  been  com- 
mitted was  a  part  of  lands  allotted  to  an 
Indian;  that  the  title  to  tbe  lands  allotted 
was  still  held  in  trust  by  the  United  States 
for  the  benefit  of  the  Indian  to  whom  tbe 
allotment  had  been  made;  that  tbe  plai 
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tiff  in  srror  lisd  baen  declared  to  be  a  citi- 
■en  of  the  United  SUte«,  and  entitled  to  the 
rights,  pririleges,  and  immunities  of  such 
eitizenabip,  and  entitled  to  the  beneHt  of 
the  lavs,  civil  and  criminal,  of  the  state  of 
Nebraaka,  in  which  ttie  Indian  allotment 
waa  lituated,  and  upon  nhlch  the  offenae  ia 
alleged  to  have  been  committed. 

The  act  under  which  tfae  eonviction  waa 
had  was  passed  January  30,  1897  (29  Stat, 
at  L.  606,  chap.  109],  and  providei  in  part: 

"That  ,  ,  .  niiy  perton  who  shall  in- 
troduce or  attempt  to  introduce  any  malt, 
■pirituou?,  or  vinoua  liquor,  including  beer, 
ale,  and  wine,  or  any  ardent  or  intoxicat- 
ing liquor  of  any  kind  whatsoever,  into  the 
Indian  country,  which  term  ahall  include 
any  Indian  allotuipnt  while  the  title  to  the 
Mme  shall  be  held  in  trust  by  the  govern- 
ment, or  while  the  same  shall  remain  in- 
alienable by  the  allottee  without  the  con- 
sent of  the  Unitpil  StHtes,  shall  be  pun- 
ished by  impriaonracnt  for  not  less  than 
S  aixty  days,  and  by  a  line  of  not  leas  than 
•  ftne  faundred  dollars  for  the  first'ofTense,  and 
not  lees  than  two  hundred  dollara  for  each 
offense   thereafter." 

Obviously  this  act  in  terms  embraced  tba 
acts  stated  in  the  agreed  statement  ot 
facts,  which  we  have  set  forth  above.  The 
liquor  n'ns  introduced  into  the  Indian 
country  and  into  an  Indian  allotment,  while 
the  title  to  the  same  was  stilt  held  in  trust 
by  the  government. 

The  contention  of  the  plaintiff  in  error  is 
that  the  act  cannot  be  applied  to  him  be- 
cause, at  the  time  charged,  he  had  become  a 
citizen,  and  not  subject  to  such  regulation 
as  a  ward  of  the  government;  and  fur' 
thenoore,  that  the  territory  in  question  had 
become  subject  to  the  jurisdiction  of  the 
Btate  of  Nebraska,  to  whose  police  regula- 
tions upon  the  subject  of  the  liquor  traffic 
he  was  alone  amenable. 

When  this  case  was  certified  here,  Re 
Hefl,  197  U.  S.  488,  49  L.  ed.  84B,  25  Sup. 
Ct  Rep.  506,  had  been  decided,  but  the  sub- 
sequent caaes  of  the  United  States  v.  Celes- 
tine,  215  U.  8.  278,  5*  L.  ed.  1 95.  30  Sup.  Ct 
Rep.  93.  and  United  StaUs  v,  Sutton,  216 
U.  S.  291,  64  L.  ed.  200,  30  Sup.  Ct.  Rep. 
116,  were  yet  undetermined.  We  had  oc- 
casion to  consider  these  cases  in  Tiger  v. 
Western  Invest.  Co..  221  D.  S.  286.  56  L.  ed. 

,  31  Sup.  Ct.  Rep.  578.  and  need  not  here 

repeat  what  was  there  said  concerning  them. 

In  United  States  ».  Sutton,  supra,  it  was 
held  that  a  conviction  could  he  had  under 
the  act  of  January  30th,  1807  (29  Stat,  at 
L.  supra),  for  the  offense  of  introducing  li- 
quor into  an  Indian  reservation.  It  Is  true 
that  in  the  Sutton  Case  the  reservation 
waa  within  the  limits  of  the  state  of  Waab- 


ington,  and  that  state  had  disclaimed  ju- 
risdiction over  Indian  lands,  which  were  to 
remain  under  the  absolute  jurisdiction  and 
control  of  tfae  Congress  of  the  United 
States,  and  it  was  held  that  while  this 
fact  did  not  deprive  the  state  of  the  right 
of  punishing  crimes  committed  on  such 
reservation  by  other  than  Indians  or 
against  Indians.  (Draper  v.  United  States, 
104  U.  &  240,  41  L.  ed.  419,  17  Sup.  a. 
Rep.  107),  that  where  jurisdiction  and  con- 
trol over  Indian  lands  remained  in  the 
United  States,  Congress  had  the  right  to  n 
forbid  the*  introduction  of  liquor  into  such  ? 
territory,  and  to  provide  for  the  punishment 
of  those  found  guilty  thereof.  Couture  v. 
United  States,  207  U.  S  681,  62  L.  e<l.  350, 
2S  Sup.  Ct.  Rep.  269,  was  cited,  where  a 
conviction  for  introducing  liquor  into  tfae 
Indian  country  was  affrmed. 

In  the  case  at  bar,  the  United  States  had 
not  parted  with  the  title  to  the  lands,  but 
still  held  them  in  trust  for  the  Indians- 
In  that  situation  its  power  to  make  rule* 
and  regulatiooa  respecting  such  territory 
was  ample.  Van  Brocklin  v.  Anderson 
(Van  Brocklin  v.  Tennesaee)  117  U.  S.  151, 
ie7,  29  L.  ed.  845,  860,  6  Sup.  Ct.  Rep.  670; 
Gibson  V.  Chouteau,  13  Wall.  02,  00,  20  I> 
ed.  634,  636;  Light  v.  United  SUtw,  220  U 
S.  523,  55  L.  ed.  — ,  81  Sup.  Ct.  Rep.   48C. 

It  is  a  result  of  the  recent  cases  decided 
in  this  court  (Couture  v.  United  States,  207 
U.  8.  581,  62  L.  ed.  360,  28  Sup.  Ct.  Rup 
250;  United  States  v.  Cetestine,  216  U.  5 
278,  54  L.  ed.  196,  30  Sup.  Ct.  Rep.  03; 
Unjtud  States  v.  Sutton,  215  U.  S.  201,  64  L. 
ed.  200,  30  Sup.  Ct.  Hep.  116,  and  Tigw  v. 
Western  Realty  Co.,  221  U.  a  28C.  65  T.i.  ed. 
— ,  31  Sup.  Ct  Bep.  BT8)  that  the  mem  fact 
that  citizenship  has  been  couFerred  upon  In- 
dians does  not  necessarily  end  the  right  or 
duty  of  the  United  States  to  pass  laws  In 
their  interest  as  a  dependent  people.  A  dis- 
cussion of  the  matter  in  those  cases  renders 
further  comment  unnecessary  now.  Fur- 
tbennore,  :n  the  present  case  liquor  was  in- 
troduced into  an  allotment  the  title  to 
which  was  still  held  by  the  United  States, 
and  concerning  which  it  had  the  power  to 
make  rules  and  regulations  under  the  au- 
thority of  the  Constitution  ot  the  United 
States.  Willie  for  many  purposes  the  ju- 
risdiction of  the  state  of  >.'el>ra<ika  had  at- 
tached, and  the  Indian  as  a  citizen  was  en- 
titled to  the  rights,  privileges,  and  immu- 
nities of  citizenship,  still  the  United  SUtes, 
within  its  own  territory  and  in  tfae  interest 
of  the  Indians,  had  jurisdiction  to  pans 
laws  protecting  such  Indians  from  the  evil 
results  of  intoxicating  liquors,  aa  was  done 
in  the  act  of  January  30,  1897,  which  made 
.  it  an  offense  to  introduce  intoxicating  11- 


lofGooglc 


31  SUPREME  COURT  EEPORIEB. 


quon  Into  moll  Indian  country,  including 
u  Indian  Allotment.  In  this  view,  the 
question  eertifled  will  be  anenered  in  the 
ftfBrm&tlTa,  and  it  is  bo  oidered. 


UNITED  STATES. 

CBiKinAi,  Law  <1  1110*)— Appeu.. 

1.  CertificatcB  of  the  judge  and  the  clwk 
et  the  court  below,  returned  to  the  supreme 
oourt  of  the  Philippine  IsUnda  in  a  prO' 
eoediag  to  aupplj  deficienciee  in  tlie  record 
in  a  criminal  cauae,  could  ba  accepted  bj 
tbat  court,  bo  far  ai  any  queBtions  under 
the  Federal  CocBtltution  and  stetutee  are 
concerned,  although  they  were  not  under 
oath,  and  although  the  court's  seal  waa 
not  attached  to  the  clerk's  eertilicate. 


I,  ig02  32  Stat,  at  L.  691,  chap.  1389). 
I  10,  to  meet  the  witnesses  face  to  face, 
was  not  infringed  by  the  action  of  the  su- 
preme court  of  the  Philippine  Islands,  upon 
Buegeation  of  dimiaution  of  the  record,  in 
OTOering  the  judge  and  clerk  of  the  court 
below  to  supply  the  failure  of  tbe  reoord 
to  show  whether  the  accused  pleaded  to  th« 
complaint,  and  were  present  in  court  dur- 
ing the  entire  trial. 

[Bil.  Note.-For  other  CMes.  SM  Crlmloal  Law. 
Cant.  Dig.  ti  1^3S-1H3:    Dec.  Dig.  |  6e2.*l 

CoNsnrunonAi.  IiAW  (f  271*)— DtiB  Pao- 

CESS  OF  Law — Pbesencr  of  Accdskd  at 

Trial— Pbbfecti NO  Recohd. 

3.  Due  process  of  law  was  not  denied  by 
the  action  of  the  supreme  court  of  the 
Philippine  lalands  in  making  an  order 
upon  its  own  motion  when  the  accused  were 
usent  from  tbe  court,  requiring  the  judsc 
and  clerk  of  the  court  below  to  supply 
deHciencies  in  the  record. 

lEd.  Note.— For  otber  cshb.  sea  Coutltntlonal 
I«w,  Dec.  Dig.  J  in.'] 

CmutNAL  Law  (S  270*)— Freliminabt  Ob- 
jections—Waives  BY  PLBA. 
i.  Objections  to  the  want  of  proper  ar- 
rest and  preliminary  examination  of  the 
aecused  liefore  a  magistrate,  and  to  tbe 
lack  of  verification  of  the  information  by 
oath  or  affidavit,  must  be  taken  before 
pleading  the  general  issue  by  some  proper 
motion  or  plea  in  order  to  be  available  to 
the  accused. 

[Ed.  Note.— Fnr  other  cuea,  s«e  Criminal  Law, 
Dee.  Dig.  I  ZJi.'] 

lUniCTMENT    AND    Infobmation    (|    3*)    — 
NECESStTI    IN    PniLIPPINE    ISL.l.NDS. 

6.  The  requirement  of  tlie  5th  Amend- 
ment to  tbe  Federal  CoustitiUion,  that  in- 


[Bd.   Note.- For   i-ther   eases,   m  ledlctment 

and  InromaUon.  Dec.  Dig.  t  l.*1 

CoNBTiTunoBAi.  Law  (|  265*1— Dub  Pro- 
cess  or   Law  —  Cbiuirai.   FBoiiELUriON 
Without  Ibdictuent. 
0.  Due   process   of   law  does  not   require 

that  a  criminal  obarge  be  presented  by  an 

indictment  found  by  a  grand  jury. 
[Bd.  Nate.— Par  otber  easM,  sea  ConMltutlonal 

Law,  CenL  Dig.  t  'H;    Dec.  Dig.  |  Oi.'] 

Jdbt  (I  21*)  — BiOHT  TO,  IN  Phujppine 

IfiLANDB. 

7.  In  the  absence  of  congressional  ]t;r'a- 
latiOD  to  that  end,  there  ia  no  right  to  de- 
mand trial  by  Jury  in  criminal  cases  in  the 
Philippine  Islands. 


.C". 
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IX  ERROR  to  tlie  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment which  affirmed  a  conviction  in  tha 
Court  of  First  Instance  for  the  Province  of 
Samar,  of  misappropriation  of  public  funds. 
Affirmed. 

See  same  case  below,  11  Philippine,  4. 

Tbe  facts  are  stated  in  the  opinion. 

Mesars.  Charles  F.  Consanl,  Charles  C. 
Heltman,  and  Frank  B.  Ingersoll  for  plain- 
tiffs in  error. 

Assistant  Attorney  General  Fowler  for 
defendant  in  error.  « 

•Mr.  Justice  Day  delivered  tbe  opinion  oi  • 
of  the  court: 

This  is  a  writ  of  error  to  the  suprem« 
court  of  the  Philippine  Islands  to  review  • 
proceeding  in  which  the  plaintiffs  in  error, 
Louis  A.  Dowdell  and  Wilson  W.  Harn,  to- 
gether with  one  Charles  H.  SlaoTlvaine,  were 
convicted  in  the  court  of  first  instance  of 
tbe  Philippine  Islands  upon  an  amended 
complaint  which  charged  that  the  three  per- 
aoiLB  named,  as  inspectors  and  lieutenants 
of  the  Philippine  conatabulnry.  In  the  prov 
incc  of  Samar,  Philippine  Islands,  conspired 
together  to  abstract,  steal,  and  convert  to 
their  own  use  cprtain  public  funds  in  the 
custody  and  control  of  Dowdell  as  supply 
afbcer,  and  guarded  by  Ham  as  officer  of  tbe 
day;  that,  in  pursuance  of  tbs  cauBplracy, 
the  three  defendants,  with  tbe  intent  and 
purpose  of  stealing,  and  convertintr  the  same 
to  their  own  use,  unlawfully,  feloniously, 
and  wilfully  removed  the  same  from  the  of- 
fice of  tbe  Philippine  const abul .try  to  tho 
residence  of  the  said  Harn  in  Cntbalogan,  in 
said  province,  and  did  there  conceal  the 
name,  and  during  the  night,  in  pursuance  of 
aaid  conspiracy,  and  for  the  purpose  of  con- 
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cesling  the  evidence  of  their  crime,  and  of 
deceiving  their  Hupeiior  offlcert  eonceming 
the  diaappearuice  of  aaid  public  fiinda,  did 
take  and  remova  the  aafe  ia  which  aaid 
funda  had  been  liept  in  tba  office  of  the 
Philippine  eongtabulary,  and  cauaed  the 
).  aame  to  be  taken  and  oonvejed  out  into  the 
U  ba7  adjacent  and  there  aunk  in  the  waters 

■  of*  the  bajr.  The  public  fund*  abstracted 
and  taken  eonsiated  of  Philippine  coin  and 
paper  eurrenc)'  of  tlie  value  of  9,971  peeoa 
and  20  centavoa,  equivalent  in  value  to  49,- 
856  peseta*,  in  Tiolation  of  paragraph  3  of 
utlele  390  of  the  Philippine  Penal  Code. 

The  accused  were  convicted,  and  the  prev- 
ent plaintiffs  in  error  sentenced  to  impriaon- 
ment  to  six  yeara  and  *  dsj.  Plaintiffs  in 
error  thereupon  took  an  appeal  to  the  au- 
preme  court  of  tba  Philippine  lalande.  In 
that  court  they  were  sentenced  to  eight 
jaara  and  one  day  imprisonment. 

The  case  is  brought  here  under  f  10  of  the 
act  of  July  1,  1902  (32  SUt  at  L.  691,  chap. 
1369),  giving  this  court  the  right  to  review, 
revise,  reverse,  modlf;  or  afflrm  flnal  judg- 
ments or  decrees  of  the  supreme  court  of 
the  Philippine  Islands  in  which  the  Consti- 
tution or  any  statute,  treaty,  title,  right,  or 
privilege  of  the  United  Statu  is  involved. 

In  the  suprema  court  of  the  Philippine  Is- 
lands the  attorney  general  asked  tliat  the 
ease  ba  sent  back  to  the  court  of  flrst  in- 
>tu>ee  for  a  new  trial,  because  it  did  not 
^pear  that  defendants  hsd  pleaded  to  the 
eomplaint,  but  the  court  overruled  this  ap- 
plication, and  thereupon  the  court  made  the 
following  order: 

"Kesolved,  That  the  clerk  of  the  court  of 
first  instance  of  Somar  be,  and  he  is  here- 
by, directed  to  sand  forthwith  to  this  court 
a  certified  copjr  of  all  entries  in  any  book 
In  his  ofnce  referring  to  the  case  of  the 
United  States  v.  Louis  A.  Dowdell  and  Wil- 
son W.  Ham,  and  particularly  of  any  entry 
relating  to  the  arraignment  of  the  defend- 
ants and  to  their  plea.  He  is  further  di- 
i«eted  to  at  once  send  to  this  court  a  cer- 
tificate as  to  whether  he  was  present  at 
the  separate  trial  of  each  of  the  defendants, 
Dowdell  and  Ham,  and,  if  so,  whether  each 
^or  both  of  them  were  present  at  such  trial, 
«  and  the  Hon.  W.  F.  Norris,  the  judge  who 

■  tried  the  case.  Is  hereby  directed  to  send 
to  this  court  a  certificate  showing  wheth- 
er the  defendants  and  each  of  them  were 
present  during  the  trial  of  said  cause 
against  Louia  A.  Don-deil  and  Wilson  W. 
Ham." 

To  this  order  Judge  Norris,  judge  of  the 
court  of  flrat  instance,  made  return,  in 
which  he  stated  that  each  of  the  defendants, 
now  plaintiffs  in  error,  waa  present  in  open 
MUrt  during  tits  antira  time  of  trial,  from , 


the  calling  of  tb«  case  until  after  a 
waa  pronounced.  The  judge  said  he  waa 
unable  to  say  whether  there  bad  been  a  for- 
mal arraignment  or  not  The  elark  of  the 
court  of  first  instance  certified  a  record  of 
the  proceedings  in  court,  in  which  it  ap- 
peara  that  the  defendants  were  asked  wbetli* 
er  tbe;  pleaded  guilty  or  not  guilty  of  the 
crime  of  which  they  were  charged,  and  aa- 
awered  that  they  pleaded  not  guilty. 

The  oflicial  reporter  of  the  court  certified 
that  his  notes  of  the  proceedings  showed 
that  the  plalntifl'a  in  error  were  arraigned, 
waived  reading  of  the  complaint,  and  plead- 
ed not  guilty.  The  certificate  of  the  report- 
er waa  signed  by  him  as  court  reporter  of 
the  twelfth  judicial  district,  and  the  judge 
of  that  district  certified  that  the  reporter 
waa  the  duly  appointed,  qualified,  and  acting 
reporter  of  the  district.  The  reporter's  cer- 
tificate adds  nothing  to  that  which  the  clerk 
certified. 

The  first  six  assignments  of  error  cover 
objections  to  this  action  of  the  court  In 
amending  its  record,  and  to  the  want  of 
presence  of  the  accused,  and  tba  failure  to 
show  by  the  record  the  arraignment  of  the 
accused,  their  plea  to  the  complaint,  and 
their  presence  during  the  trial. 

If  the  aupreme  court  of  the  Philippine  Is- 
lands, in  taking  the  action  referred  to  tor 
supplying  the  record  of  omissions,  did  not 
violate  the  Constitution  or  any  statute  of 
the  United  States,  then  we  oannot  disturb 
the  judgment  below  on  these  asaignraents  of 
error.  It  is  contended  that  the  court  erred  • 
in  taking  the  statement  of  the  Judge  of  tbe  3 
'•court  of  first  Instance  without  the  knowledge  • 
or  consent  of  the  plaintlfTa  in  error,  that 
the  statement  waa  not  swom  to,  that  the 
ptaintiffs  in  error  were  not  given  the  op- 
portunity to  meet  the  witnesses  face  to 
face,  or  to  be  confronted  with  the  witnesses, 
and  therefore  such  statement  waa  received 
in  violation  of  article  6  of  the  Amendments 
to  the  Constitution  of  the  United  States, 
and  g  8  of  the  act  of  Congress  of  July  1, 
1902    (32   Stat  at  L.   691,  chap.   1360). 

A  like  objection  ia  made  to  the  state- 
ment certified  by  the  clerk  of  the  court  of 
first  instance,  and  because  his  statement  is 
not  a  certified  copy  of  the  minutes,  or  any 
part  thereof,  of  the  court,  was  not  swom 
to,  and  had  no  seal  of  the  court  attached. 

As  to  the  abjection  of  the  lack  of  oath 
to  the  certilicates  of  the  judge  and  clerk,  and 
absence  of  a  seal  on  the  clerk's  certificate 
of  the  proceedings,  questions  of  th:it  kind, 
where  the  court  is  correcting  a  record  before 
It  as  on  appellate  tribunal,  are  addressed  to 
the  court  making  the  order,  which  may  de- 
termine for  itself  in  what  form  it  will  ao- 
cept  inoh  rMord.    At  Uut,  thare  la  no  ralid 
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objection  to  meh  practice  bued  on  the  Con- 
■titution  or  ttatutea  of  th«  United  Statea. 
It  is  averred  that  the  order  of  the  lupreme 
court  of  the  Philippine  Iiiuidi  wkb  made 
without  the  Icnowledge  or  coment  of  the  ac- 
eiued,  and  that  the  plaiatilTe  in  error  had 
not  the  opportunitj  to  meet  the  witnessea 
face  to  face,  in  violation  of  articie  6  of  the 
Amend m en ta  of  the  Constitution  of  the 
United  Statea,  and  g  S  of  the  act  of  Con- 
grcM  of  Jul;  I,  1902  (32  Stat  at  L.  601, 
chap.  1389),  embodying  the  lo-ealled  Philip- 
pine Bill  of  Righta,  which  ia  HUbatantiall; 
taken  from  the  Bill  of  RighU  of  the  Federal 
Conatitotion.  Kepner  v.  United  States,  105 
U.  S.  100,  40  L.  ed.  114,  24  Sup.  Ct  Rep.  707, 
1  A,  ft  E.  Ann.  Cos.  656.  Section  6  of  that 
act  provides:  "That  in  all  criminal  prose- 
cutions the  accused  shall  enjo;  the  right  to 
_  be  heard  bj  himself  and  counsel,  .  .  . 
M  to  have  a  speed]'  and  public  trial,  to  meet 
•  the  witneBsee  face  to  face,  etc."  This  ia'sub- 
■tantially  the  provision  of  the  Otb  Amend- 
ment of  the  Constitution  of  the  United 
States,  which  provides  that  the  nccuaed  shall 
enjoj  tlie  right  to  a  speedy  and  public  trial, 
and  to  be  confronted  with  the  witnesses 
against  bim.  This  provision  of  the  statute 
intends  to  secure  the  occused  in  the  right  to 
be  tried,  so  far  as  facts  provable  bj  witnesses 
are  concerned,  by  only  such  witnesses  as 
meet  him  face  to  face  at  the  trial,  who  give 
their  testimony  in  his  presence,  and  give 
to  the  accused  an  opportunity  of  cross-ex- 
amination. It  was  intended  to  prevent  the 
conviction  of  the  accused  upon  depositions 
or  em  parte  affidavits,  and  particularly  to 
preserve  the  right  of  the  accused  to  test 
the  recollection  of  the  witness  in  the  exer- 
cise of  the  right  of  cross-examination.  Mat- 
tox  V.  I'nited  Statea,  156  U.  S,  237,  242,  39 
Led.  409,  410,  16  Sup.  Ct.  Rep.  337;  Kirby 
V.  United  States,  174  U.  S.  47,  56,  43  L.  ed. 
800,  8S3,  10  Sup.  Ct.  Rep.  574,  II  Am.  Crim. 
Rep.  330;  2  Wigmore,  Ev.  gg  1306,  1397. 

But  this  general  rule  of  law  embodied  in 
the  Constitution,  and  carried  by  statute  to 
the  Philippines,  and  intended  to  secure  the 
right  of  the  accused  to  meet  the  witnesses 
face  to  face,  and  to  thus  sift  the  testimony 
produced  against  him,  has  alwaj'S  had  cer- 
tain we  11 -recognized  exceptions.  As  exam- 
ples are  cases  where  the  notes  of  testimonv 
of  deceased  witness,  of  which  the  accused 
has  bad  the  right  of  cross-examination  in 
a  former  trial,  have  been  admitted.  Dying 
declarations,  although  not  made  in  the  pres- 
ence of  the  accused,  are  uniformly  recog- 
nised as  competent  testimony.  Mattox  v. 
United  States,  supra.  Documentary  evi- 
dence to  eatablish  collateral  facts  admissi- 
ble under  the  common  law,  may  be  admitted 
in  evidence.  Cooley  Const.  lim.  2d  ed.  450, 
noU;  People  t.  Jonea,  24  Mich.  224. 


In  the  present  case,  the  Judge,  clerk  of 
the  court,  and  the  official  reporter  were  not 
witneaaes  against  the  accused  within  the 
meaning  of  this  provision  of  the  statute. 
They  were  not  asked  to  testify  to  facta  con-  ^ 
ceming  their  guilt  or  innoeenoe.  They  were  « 
simply  required  to  certify,  in 'accordance  ■ 
with  a  practice  approved  by  the  supreme 
court  of  the  Philippine  lBlan<b,  as  to  certain 
facts  regarding  tbe  course  of  trial  in  the 
court  of  flrst  instance.  The  taking  of  such 
certiflcation  involved  no  inquiry  into  the 
guilt  or  innocence  of  the  accused;  it  waa 
only  a  method  which  the  court  saw  fit  to 
adopt  to  make  more  complete  the  record  of 
the  proceedings  in  the  court  below,  which 
it  was  called  upon  to  review.  Where  a 
court,  upon  suggestion  of  the  diminution 
of  the  record,  orders  a  clerk  of  the  i-ourt  be- 
low to  send  up  a  more  ample  record,  or  to 
supply  deficiencies  in  the  record  Hied,  there 
is  DO  prodnction  of  testimony  against  the 
accused,  within  tbe  meaning  of  this  pro- 
vision as  to  meeting  witnesses  face  to  face, 
in  permitting  tbe  clerk  to  certify  the  ad- 
ditional matter.  We  think  the  court  acted 
within  its  autLority  in  this  respect,  and 
did  not  violate  the  Philippine  Bill  of 
Rights,  embodied  in  the  act  of  July,  1902, 
in  the  respects  suggested. 

If  the  assignments  of  error  can  be  taken 
to  cover  tbe  objection  that  tlie  accused  were 
not  present  when  the  court  ordered  tbe  ad- 
ditional record  to  be  made,  we  think  there 
is  no  merit  in  this  objection.  In  Hopt  t, 
UUb,  110  U.  S.  674,  28  U  ed,  202,  4  Sup. 
Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417,  this 
court  held  that  due  process  of  law  required 
the  accused  to  t>e  present  at  every  stage  of 
the  trial.  And  see  Howard  v.  Kentucky, 
200  U.  S.  164,  60  L.  ed.  421,  2S  Sup.  Ct.  Rep. 
189.  In  Schwab  v.  Berggren,  143  U.  8.  442, 
36  L.  ed.  218,  12  Sup.  Ct.  Rep.  525,  this 
court  held  that  due  process  of  law  did  not 
require  the  acc.ised  to  be  present  in  an  ap- 
pellate court,  where  he  was  represented  by 
counsel,  and  where  the  only  function  of  the 
court  is  to  determine  whetlier  there  is  er- 
ror in  the  record,  to  the  prejudice  of  the 
accused. 

As  we  understand  the  procedure  in  the  au- 
preme  court  of  tlie  Philippine  Islands,  it 
acts  upon  the  record  sent  to  it  upon  the  ap- 
peal,  and   does   not   take   additional   testi- 
mony, although  it  has  power  to  modify  tbe  m 
sentence.     In   any  event,  the  record  before  ^ 
us  does  not  show  that  an;* additional  testi-  * 
mony    was    taken    against    the   accused    in 
the  supreme  court  of  the  Philippine  Islands, 
bearing  upon  their  guilt  or  innocence  of  the 
crime  charged-    The  assignment  of  error  ia, 
in   this   respect,   that   the   court   made  the 
order  for  the  corrections  of  its  record  when 
the  accused   was   absent  from    tho  court. 
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and  upon  It*  own  motloD.    For  the  reason) 
we  htL^e  iUt«fI,  we  think  thie  wu  within 
the  power  of  the  court,  knd  there  wu 
lack  of  due  proceM  of  law  in  making  the 
order  m  the  court  did  in  thii  eaae. 

Objection*  are  made  ■«  to  the  want  of 
proper  arrest  and  preliniiDary  examination 
of  the  accused  before  a  magiatrate,  and 
that  the  inforniation  was  not  verified  by 
oath  or  affidavit.  If  tenable  at  all,  no  ob- 
jections of  this  character  appear  to  bave 
been  made  in  due  aeaaon  in  tbe  court  of 
first  instance.  Objections  of  tbis  sort 
be  taken  before  pleading  the  general  iatue 
bj  some  proper  notion  or  plea  in  order  to 
be  available  to  tbe  accused.  1  Bishop, 
Crim.  Proc.  %  730. 

As  to  the  objection  that  no  indictment 
was  found  b;  a  grand  jury,  as  required  by 
article  6  o(  the  Amendments  of  the  Con- 
■titution,  there  is  no  such  requirement  in 
tbe  Pbilippine  act  of  July  1,  1002.  It  is 
therein  provided  that  "no  law  shall  be 
acted  which  shall  deprire  any  person  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law."  This  court  has  held  that 
due  process  of  law  does  not  requi 
aentment  of  an  indictment  found  by  ft 
grand  jury,  Hurtado  v.  Califamia,  110 
U.  S.  516,  28  L.  ed.  232,  4  Bup.  Ct  Rep. 
Ill,   202. 

The  objection  that  the  accused  was  not 
tried  by  a  petit  jury  is  disposed  of  in  Dorr 
V.  United  States,  185  O.  S.  138,  49  L.  ed. 
128,  24  Sup.  Ct.  Rep.  BOS,  1  A.  ft  E.  Ann. 
Cas.  007,  in  which  it  was  held  that  in  the 
absence  of  congressional  legislation  to  that 
end,  there  waa  no  right  to  demand  trial  by 
jury  in  criminal  cases  in  the  Philippine 
Islands.      It   is   unnecessary   to   repeat   the 

D  reasons  for   that  conclusion,   announced   in 

g  the  Dorr  Case. 

■  *Other  BEsignments  of  error  are  made:  an 
eiamination  aatisfies  us  that  no  violation 
of  the  Constitution  or  statutes  of  the  Unit- 
ed States  in  the  proceedings  had  in  the 
Supreme  Court  of  the  Philippine  Islands 
warrants  a  disturbance  of  the  judgment  of 
that  court. 
Affirmed. 

Dissenting,  Mr.  Justice  Harlan. 


WILLIAM  B.  HAMMERS. 
Statutes   (|   219*>— Departmental  Cow- 

BTnuCTIOH— ASSir.NAUnjTY    OF    Debebt 

Land  Ebtbt— "Absio.ns"— "AssiaNOBa," 

The  Federal  rourts  will  accept  es  con- 
tr"IHnff  the  decitiion  of  the  Land  Depart- 
ment that  the  use  of  tbe  words  "aaBi^nors" 
and  "nsniRns"  in  the  amendment  of  the  act 


of  March  3,  1801  (SO  SUt.  at  L.  1006,  ebap. 
681,  U.  S.  Comp.  SUt.  1901,  p.  1540),  (o 
the  desert  land  act  of  Marcb  3,  1877  (ID 
Stat  at  L.  877,  chap.  107,  U.  8.  Comp. 
SUt.  1001,  p.  1648),  evidenced  the  inten> 
tioD  of  Congress  to  remove  the  restrictions 
of  the  earlier  act  upon  the  assignment  of 
a  desert  land  entry,  and  was  not  merely  in 
recognition  of  the  right  that  every  entry- 
man  has  under  the  public  land  laws  of  the 
United  States  to  maKe  an  nssignment  after 
he  has  acquired  the  equitable  title  to  the 
land  embraced  within  his  entrv. 
r,.'"'^;  Jf?'."-""**'  ""'"  ^"**-  •••'Slatut**,  Dee. 


Argued   April   12   and   13,   1011.      Decided 
May  15,  IDll. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  tlie  Southern  District 
of  California  to  review  an  order  sustaining 
demurrer   to   an   indictment  for   perjury 
connection  with  tbe  first  annual  proof  in 
support  of  a  desert  land  entry.     Reversed 
and  remanded  for  further  proceedings. 
The  facU  are  sUted  in  the  opinion. 
Mr.   Ernest   Knacbel    for    plaintiff   in 

Bfessrs.   Ii.   H.   Valentine  and  Nathan 

Newby  for  defendant  in  error. 

HessTS.   Oscar   A.   Trippct.   J,   M.   Eshle- 
an,    LcCompte    Davis,    and    William    0. 

Prentiss  as  amid  ctiri<e.  ^ 

•Mr.  Justice  HcKenna  delivered  the  opin-  • 
ion  of  the  court: 

This  case  is  here  to  review  an  order  sus- 
Uining  a  demurrer  to  an  indictment  found 
against  defendant  in  error,  herein  called 
defendant 

Omitting    the    repetitions    and    accentu- 

ions  which  are  usually  found  in  indict- 
ments, the  following  are  the  fncts  stated 
in  the  indictment  in  this  case:  On  the  UtU 
of  August,  1007,  one  Grnnville  M.  Boyer 
made  a  desert  land  entry  for  certain  lands 
under  the  public  land  laws  of  the  United 
States,  and  particularly  undi>r  and  br  vir- 
tue of  tbe  act  of  Congrcus  approved  March 
1S77  (10  Stnt  at  L.  377.  chap.  107,  U. 
S.  Corap.  Stat.  1001,  p.  154a),  the  land 
being  then  open  to  entry,  settlement,  and 
reclamation,  and  he  having  the  proper 
qualilications  under  the  laws.  The  record 
was  number  3,003.  On  the  26th  of  August 
isigncd,  by  sn  instrument  [u  writing, 
his  entry  and  his  interest  in  the  land  which 
was  the  subject  thereof  to  one  Beulsh  m 
Rose  Beekler,  she  beini;  a  citizen  of  the  |{ 
United  •States.      She   filed    the   assignment* 

ith  the  recister  and  receiver  of  the  Unit- 
ed States  land  oOice  of  tbe  Loe  AngelMi 
California,  land  district 
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On  tbe  30th  of  Januarj,  lOOS,  »nd  wUh 
entry  No.  3,903  was  pending  before  the  reg- 
Uter  and  reoelver,  Beulah  Row  Beekler,  "in 
pretended  caTcpliance"  witb  tbe  public  land 
laws  of  the  United  8Ute*  and  tba  rules  and 
regulations  of  the  General  Land  Office  of 
tbe  Department  of  the  Interior  relating  to 
desert  land  entries,  applied  at  tbe  office  of 
one  Daniel  Elder,  clerk  of  tbe  superior 
court  of  Imperial  eonnty,  wiUiln  the  eouth- 
.  ern  division  of  tbe  southern  district  of  Cal- 
Ifomto,  to  make  her  Qrst  jearlj  proof  of 
Improvement,  irrigation,  reclamation,  and 
enltivatlon  of  the  land,  with  the  intention 
of  thereafter  obtaining  a  patent  from  tbe 
United  States  therefor.  Elder  was  an  offl- 
eer  anthorized  to  receive  such  proof  and  to 
administer  oaths  to  witnesses. 

Defendant  appeared  and  gave  testimony 
in  such  proceeding  and  subscribed  the  sane, 
swearing  that  the  statement*  therein  were 

The  spcciflo  details  of  his  testimony  are 
not  necessary  to  Ot«  points  of  law  which 
are  involved.  It  is  enough  to  say  that  it 
is  set  out  in  the  indictment  with  particu- 
larity, and  showed  tbat  the  improremeiftB 
required  by  the  desert  land  laws  were  made, 
and  it  is  charged  that  the  testimony  was 
wilfully  and  corruptly  given,  he  knowing 
It  to  be  false.  And  it  was  further  ebarged 
that  the  testimony  was  filed  with  tbe  reg- 
ister and  receiver  as  part  of  the  proceedings 
in  relation  to  tbe  entry. 

The  indictment  was  demurred  to  on  the 
ground  that  it  did  not  state  facts  snfil- 
eient  to  constitute  an  offense  against  the 
United  States,  Tbe  demurrer  was  sus- 
tained. 

The  qnestion  of  law   in  the  case  is  the 

naterialify   of    defendant's    aiBdavit;    and 

that  again  depend*  upon  whether  the  desert 

_  land  law*  authorized  on  assignment  of  the 

I  "try. 

■  *  These  propositions  bave  been  argued  at 
great  length.  Beside*  oral  argument,  a 
brief  of  71  pages  i*  presented  by  the 
United  States,  which  is  replied  to  by  one 
of  133  pages,  and  supported  by  one  of  13S 
pages,  and  there  are  supplemental  briefs 
besides.  In  our  view,  however,  the  case 
does  not  reqnire  so  much  expansion,  and 
for  its  general  discussion  we  may  refer  to 
the  able  opinion  of  the  court  below.  We 
disagree,  it  is  true,  with  that  learned  court, 
bnt  the  grounds  of  our  disagreement  can  be 
briefly  stated. 

We  may  assume  that  under  the  desert 
land  act  of  187T,  an  entry  was  not  assign- 
able. Tbs  contention  of  the  government, 
however,  is,  opposing  tbat  of  the  defend- 
ant, that  by  Uie  additions  made  by  JS  S 
and  T  of  the  act  of  ISOl  (29  Stat,  at  L. 
lOM,  shop.  S61,  U.  a  Comp.  Stat.  1901, 


p.  IBIB),  to  the  desart  land  law,  an  entry 
Is  assignable.    These  teetions  read  M  fol- 

"See.  B.  That  no  land  shall  be  patented 
to  any  person  under  this  aet  unleaa  be  or 
his  assignors  shall  have  expended  in  the 
necessary  irrigaUon,  reclamation,  and  cul- 
tivation thereof,  by  means  of  main  canals 
and  branch  ditches,  and  in  permanent  im* 
provements  upon  the  land,  and  in  tha 
purchase  of  water  rights  for  the  irrigation 
of  the  same,  at  1ea«t  three  dollars  per  acr* 
of  whole  tract  reclaimed  and  patented  in 
the  manner  following:  Within  one  year 
after  making  entry  for  such  tract  of  desert 
land,  as  aforesaid,  tbe  party  so  entering 
shall  expend  not  less  than  one  dollar  per 
acre  for  the  purposes  aforesaid;  and  he 
*hall  in  like  manner  expend  the  sum  of  one 
dollar  per  acre  during  the  eecond  and  al*0 
during  the  third  year  thereafter,  nntit 
the  full  sum  of  three  dollars  per  acre  Is 
so  expended.  Said  party  shall  Ills  during 
each  year  with  the  register  proof,  hy  the 
affidavits  of  two  or  more  credible  witnesses, 
that  tbe  full  sum  of  one  dollar  per  acre 
has  been  expended  in  such  necessary  im. 
provements  during  sncb  year,  and  the  moa- 
ner in  which  expended,  and  at  the  oxpira-  ^ 
tion  of  the  third  year  a  map  or  plan  show,  ct 
ing  the  ebarocter  and'extent  of  such  Im-? 
provements.  If  any  party  who  has  made 
such  application  shall  fail  during  any 
year  to  file  tbe  testimony  aforesaid,  the 
lands  shall  revert  to  the  United  SUtea,  and 
the  twenty- five  eente  advanced  payment 
shall  be  forfeited  to  the  United  State*,  and 
the  entry  shall  be  canoeled.  Nothing  bera- 
In  contained  shall  prevent  a  claimant  from 
making  his  final  entry  and  receiving  his 
patent  at  an  earlier  date  than  hereinbefore 
prescribed,  provided  tbat  he  then  make*  the 
required  proof  of  reclamation  to  the  ag- 
gregate extent  of  three  dollar*  per  acre: 
Provided,  that  proof  be  further  required  of 
tbe  cultivation  of  one  eighth  of  tbe  land. 

"Bee.  7.  Tbat  at  any  time  after  filing 
the  declaration,  and  within  the  period  <rf 
four  year*  thereafter,  upon  making  eatis* 
factory  proof  to  the  regi*ter  and  th*  re- 
ceiver of  the  reclamation  and  cultivation  of 
said  land  to  the  extent  and  cost  and  in  the 
manner  aforesaid,  and  substantially  In  ae- 
eordanca  with  the  plans  herein  provided 
for,  and  that  be  or  she  is  a  citiien  of  tbe 
United  States,  and  upon  payment  to  the 
receiver  of  the  additional  sum  of  one  dollar 
per  acre  of  said  land,  a  patent  shoU  Issue 
therefor  to  tbe  applicant  or  his  assigns; 
but  no  person  or  association  of  perwns 
shall  hold,  hy  assignment  or  otherwise,  pri- 
or to  tbe  issue  of  patent,  more  than  three 
hundred  and  twen^  acres  of  such  arid  or 
desert  lands,  bnt  this  section  shall  not  ap- 
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ply  to  entries  mkda  or  [nfttAted  prior  to  the 
approval  of  this  act.  Provided,  however, 
TbaX  additional  proofs  mav  be  required  .at 
■nj  time  within  the  period  prescribed  by 
law,  and  that  the  claims  or  entries  made 
under  tiiia  or  any  preceding  act  ahall  be 
subject  to  contest,  as  provided  by  the  law 
relating  to  homestead  eases,  for  illegal  In- 
ception, abandonment,  or  failure  to  comply 
witb  the  retjuirementa  of  law,  and  upon 
satiafaetory  proof  thereof  shall  be  canceled, 
and  the  lands  and  moneys  paid  therefor 
0  shall  be  forfeited  to  the  United  States." 
g  The  learned  district  court,  in  its  dis- 
"  eussion,  stated*  that  the  following  proposi- 
tion is  established:  "Where  an  applicant 
for  pubiia  lands  of  any  aort  haa  done  all 
that  the  law  requires  to  entitle  him  to  a 
patent,  he  fa  justly  regarded  as  its  equit- 
able owner,  and  may,  at  any  time  there' 
kfter,  transfer  his  equitable  estate,  al- 
though the  l^al  title  be  in  the  govem- 
metit," — citing,  among  other  cnses,  Mveri 
T.  Croft,  13  Wall.  201,  20  L.  ed.  682; 
Deffebaeh  v.  Hawke,  115  U.  S.  393,  23  L. 
ed.  424,  B  Sup.  Ct.  Rep.  B5;  and  this  own- 
ership and  right  of  assignment,  the  court 
concluded,  99  S  and  T  only  recognized..  In 
other  words,  did  not  grant  or  create  a  new 
right  but  referred  to  a  right  alrendy  ex- 
isting; and  that  therefore  the  act  of  13!)] 
did  not  authorize  an  assignment  of  the 
land  by  an  entryman  until  lie  had  ac- 
quired such  equitable  title  by  the  perform' 
ance  by  him.  and  by  him  only,  of  the  condi- 
tions prescribed. 

It  was  eoDceded  that  the  Interior  Depart- 
ment had  uniformly  placed  upon  the  set 
of  1891  a  different  construction  in  five 
decisions,  the  earliest  of  which  was  ren- 
dered on  December  22,  1895,  and  the  last 
in  June,  1900,  and  it  was  also  conceded 
that  the  rule  often  authoritatively  an- 
nounced is  that  "where  a  court  !s  doubtful 
about  the  meaning  of  an  act  of  Congress, 
the  construction  placed  upon  the  act  by 
the  Departoient  eharged  with  ito  enforce- 
ment Is  in  the  highest  degree  persuaaive.  If 
not  controlling."  Such  decision,  however. 
It  was  said,  only  determined  In  cases  of 
doubt;  and,  as  the  court  found  no  am- 
biguity in  the  act,  decided  against  the  rul- 
ing of  the  Department  and  the  contention 
of  the  ffOTernmert.  It  rccogniied  the  force 
of  such  a  uniform  practice  in  the  Land  Of- 
fice, and  of  the  fact  which  was  urged  upon 
Its  attontion,  that  a  large  number  of 
reclamations  had  been  efTectcd  by  assignees 
In  the  very  valley  where  the  entry  in  con- 
troversy had  been  made,'  and  said  that 
audi  fact  and  practice  would  resolve  doubts 
In  favor  of  the  government.  If  It  [the 
•oart)   had  any. 

Ws  do  not  find  the  act  of  1S91  as  clear 


as  the  learned  district  court  did,  and  must  g 
give  to  decisions  of  the  Land 'Department  • 
the  weight  to  which  in  such  esse,  the  court 
acknowledged,  they  are  entitled. 

The  act  of  1891  was  an  amendment  of  the 
act  of  1877,  end  made  a  change  in  the  lat- 
tor  act,  and  a  change  in  the  provisions  of 
an  act  usually  indicates,  or  is  intended  to 
indicate,  a  change  of  purpose,  to  enlarge 
or  restrict  the  provisions  of  the  prior  law. 
This  very  natural  presumption  seems  to  b* 
contested  by  defendant.  Wc  say  "seems," 
because  it  may  be  that  it  is  only  its  sup- 
plication in  the  present  case  ivhich  is  ques- 
tioned. Connsel  say  the  "intent  to  amend, 
modify,  or  repeal  any  provision  of  the  act 
of  1877  roust  be  made  clenrly  to  appear 
by  the  terms  of  the  amendatory  act."  In 
support  of  this  it  is  urged  that  the  domi- 
nant purpose  of  the  act  of  1877  was  that 
an  entryman  should  personally  reclsim  tho 
land  in  the  manner  prescribed  by  the  act, 
and  because  of  the  purpose,  and  to  secure 
it,  the  courte  and  the  Department  had  ruled 
that  before  reclamation  the  entryman  had 
no  righto  which  be  could  transfer.  Coun- 
sel therefore  deny  that  a  change  was  made 
in  the  act  of<lB77  by  the  act  of  1391,  and 
urge  that  where  a  statute  which  bad  been 
construed  by  the  courts  haa  been  re-enacted 
in  the  same,  or  substantially  the  same, 
terms,  the  legislature  ts  presumed  to  have 
adopted  the  construction  as  part  of  the 
law  unless  a  different  Intention  is  express- 
ly declared.  But  was  there  a  substantial 
re-eneetment  of  the  act  of  IB7T  by  the  act 
of  1891 T  In  the  act  of  1877,  the  word  "as- 
signors" did  not  appear  at  all,  and  the  act 
required,  it  is  contended,  that  reclamation 
should  be  personally  made  by  the  entry- 
man.  To  this  requirement  the  opening 
words  of  9  S  of  the  act  of  1891  present  a 
contrast.  It  reada.-  "That  no  land  shall  be 
patented  to  any  person  under  this  act  un- 
less Ae  or  hit  asaigtiort  [itolics  ours]  shall 
have  expended  in  the  necessary  irrigation, 
reclamation,  and  cultivation  thereof  .  .  . 
three  dollara  per  acre  ffor  the  purpose  >• 
aforeaaid]  .  ,  ."  The  meaning  of  these  ^ 
words,*  considered  alone.  Is  clear.  An  ea-  * 
tryman  or  his  assignors  may  malie  reclama- 
tion. It  is  said,  however,  that  the  words 
which  follow  them  explain  them  and  talce 
all  ambiguity  from  them.  It  is  provided 
that  "within  one  year  after  making  entry 
the  party  so  entering  shall  expend 
not  less  than  one  dollar  per  acre,"  and 
that  he  (italics  ours)  "shall  in  like  man- 
ner" expend  the  same  sum  during  the  sec- 
ond and  third  year.  "Said  party,"  It  !■ 
further  provided,  "shall  file  the  proofs  ot 
such  expenditure,"  and  at  the  expiration  of 
the  third  year  a  map  or  plan  showing  tiie 
character  and  extent  of  such  improvementa. 
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And  B^In:  "If  any  party  fal]  to  file  the 
proofa,  tb«  vntry  shall  be  canceled."  It  is 
flnatl;  provided  that  nothing  in  the  aection 
contained  ehall  prevent  ttie  claimant  from 
making  hia  final  proof  and  receive  hU  pat- 
ent at  an  earlier  date  than  that  prescribed 
for  the  performance  of  the  condittona  re- 
quired. These  provision E,  it  is  insiated, 
designate  the  entry  and  entryman,  and  only 
him.  This  is  made  indubitable,  it  ia  urged, 
by  the  aie  of  the  pronouns  "he"  and  "his," 
excluding  every  otlier  person,  and  requiring 
the  expenditure  and  improvements  to  be 
made  by  him  individually.  But  the  open- 
ing sentences  of  the  aection  are  to  be  ac- 
counted for,  and  these  are,  t«  repeat, 
"Tliat  no  land  shall  be  patented  to  any 
persDD  under  this  act  unless  ht  or  hia  a»- 
tignora  shall  have  expended  in  the  neces- 
sary irrigation,  reclamation,  and  cultiva- 
tion thereof  ...  at  least  three  dol- 
lars per  acre.  .  .  ."  And  the  word  "aa- 
signs"  is  also  used  in  |  7.  Counsel  feel  the 
necessity  of  accounting  for  the  provision 
and  to  give  it  a  meaning  that  will  neither 
contradict  nor  make  doubtful  that  for 
ivhich  they  contend.  Their  explanation  is 
"that  Congreaa  used  the  words  'or  bis  as- 
■ignoTs'  in  g  5,  and  'or  bis  assigns'  in  %  7, 
only  in  recognition  of  the  right  that  every 
entryman  has  under  any  of  the  public  land 
oj  laws  of  the  United  States  to  make  an  aa< 
£!  ailment  after  be  has  acquired  the  eovit- 
*  able  title  to  the  land  embraced  within*his 
entry."  In  other  words,  as  observed  by 
the  court  below,  a  new  right  was  not  cre- 
ated, hut  a  right  already  cKisting  was  inci- 
dentally referred  to.  In  aid  of  this  con- 
clusion, and  in  opposition  to  the  contention 
made  by  the  government  that  "assignora" 
designated  persons  who  may  legally  do  the 
things  prescribed  in  9  S  before  the  equit- 
able title  vesta,  it  is  answered  that  an  ap- 
plicant can  have  more  than  one  assignor, 
bnt  they  must  be  assignors  of  perfected 
entries,  perfected  by  the  performance  of  the 
conditions  by  the  respective  entrymen.  Ex- 
amples are  given  under  the  practice  which 
obtained  in  the  Land  Department  prior  to 
ISOS  (an  act  of  that  year  limits  the  as- 
signment to  one)  of  issuing  patents  to  an 
applicant  who  had  taken  asaignment  of 
more  than  one  entry  if  the  aggregate  area 
of  the  land  embraced  in  the  entries  did 
not  exceed  320  acres.  But,  to  support  this 
Tiew,  reliance  is  had  upon  decision*  made 
after  the  act  of  1801,  and  which.  It  is  ad- 
mitted, "apply  to  assignments  made  before 
the  vesting  of  ei^uitable  title,  as  permitted 
by  the  Land  Office  since  IS91."  That,  it 
Is  insiated,  is  not  material,  ao  far  as  the 
point  is  concerned.  But  manifestly  it  is 
materia).  To  support  and  give  force  to  u 
practice  of  the  Land  Department  under  the 


act  of  1891,  to  Impugn  It*  construction  of 
th«  act,  ia  certainly  confusing.  We  can- 
not assume  that  the  Land  Department  did 
not  know  what  it  was  about,  and  made 
ita  practice  under  the  act  OppoM  its  con- 
struction of  the  act.  But  it  may  be  grant- 
ed that  there  is  strength  in  the  argument, 
and  in  that  based  on  the  word*  of  the  stat- 
ute. They  are,  however,  opposed  by  argu- 
ments of  equal,  if  not  greater,  strength. 
Conceding,  then,  that  the  statute  is  am- 
biguous, we  must  turn  aa  a  help  to  ita 
meaning,  in  deed,  in  such  case,  as  deter- 
mining ita  meaning,  to  the  practice  of  the 
officera  whose  duty  it  was  to  construe  and 
administer  it.  They  may  have  been  con- 
sulted aa  to  its  provisions,  may  have  sug-  g, 
gested  them,  indeed  have  written  them.JJ 
At  any  rate,  their  practice,  almost  'coin-  * 
ddcnt  with  its  enactment,  and  the  rights 
whieh  have  been  acquired  under  the  prac- 
tice, make  it  detenDinat«ty  persuasive. 

We  are  constrained,  therefore,  to  reverie 
the  order  of  the  Diatrict  Cburt  sustaining 
the  demurrer,  and  remand  the  case  for  far- 
ther proeeedinga. 

Reversed. 
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UNITED  STATES,  Petitioner, 

DANIEL  J.  RIMER  et  at 

Courts  (|  S83*)— Cbbitobabi. 

A  writ  of  certiorari  to  a  circuit  court  of 
ap|>eala,  granted  on  the  application  of  the 
L'nited  States,  upon  the  ground  that  the 
decision  below  involved  a  principle  of  far- 
reaching  Importance,  will  be  dismissed 
where  the  Federal  Supreme  Court  ia  con- 
vinced, after  final  hearing,  that  the  action 
of  the  court  below  did  not  deal  with  that 
principle. 

IBd.  Note.— Tor  otber  cases,  aw  Conrta,  Dec 
DIf.  t  »».•) 
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[No.  1C8.] 


N  WRIT  of  Certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeala 
for  the  Fourth  Circuit  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  for  the  Western  District  of 
North  Carolina,  In  favor  of  defendants  in 
an   action   upon   a  distiller'a  bond.     DU> 

The  facta  are  stated  In  the  opinion. 
Solicitor  General  Ijebmann  for  the  Unit- 
ed States. 
No  appearance  for  respondent*. 
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Hr.  Chief  JtuUM  IVhlte  delivered  tlw 
opinion  of  the  court: 

The  petition  presented  by  the  IToited 
StaUa  in  this  case  for  the  allovAoce  of  e 
writ  of  certiorari,  which  «»•  not  opposed, 
proceeded  upon  the  basia  that  the  decision 
below  involved  a  principle  concerning  tbd 
collection  of  internal  revenue  taxes  of  far- 
reaching  importance,  and  which,  if  there- 
to after  applied  in  accordance  with  what  it 
2  waa  urged  was  the  rule  eatabliahed  by  the 
*  lower  court,  woutd*overtbrow  practiesi  pro- 
Tailing  as  to  the  collection  of  internal 
revenue  taxes  for  a  long  period  of  time, 
founded  upon  a  well-settled  administratire 
construction,  and  thui  produce  at  least 
great  confusion. 

Aa  the  record  at  least  prima  facie  tended 
to  sustain  these  contentions  of  the  govern- 
ment, tlie  writ  of  certiorari  was  granted. 
With  candor,  in  the  argument  at  bar,  whild 
perspicuously  discussing  the  legal  propo- 
sitions which  it  was  deemed  were  involved 
when  the  certiorari  was  petitioned  for, 
the  government  conceded  that  a  closer  scru- 
tin/  of  the  record  made  It  exceedingly  doubt- 
ful whether  the  action  of  the  court  below, 
when  accurately  tested,  dealt  with  the  prin- 
eiple  which  it  was  deemed  rendered  the 
granting  of  the  writ  necessary.  Coming  to 
eonsider  the  record,  we  conclude  that  it  es- 
tablishes that  the  doubt  suggested  by  the 
government  is  well  founded,  and  therefore,  it 
we  were  to  consider  and  decide  the  case, 
we  would  but  review  the  action  of  the  court 
below  in  regard  to  a  question  as  to  which, 
under  the  judiciary  act  of  16DI  |2fl  Stat 
at  L.  826.  chap.  617,  U.  S.  Comp.  Stat. 
1901,  p.  4S3],  the  action  of  the  court  was 
final,  aud  which,  neither  from  its  character 
Dor  importance,  was  within  tbe  scope  of  the 
grant  of  power  to  review  by  certiorari. 

After  giving  the  matter  most  careful 
eonsideration  because  of  tbe  precedent  as 
to  future  cases  which  must  arise  from  the 
action  we  take  in  this,  we  have  concluded 
that,  under  the  conditions  which  we  have 
stated,  our  duty  is  not  to  pass  upon  the 
merits  of  the  case,  but  to  dismiss  the  writ 
of  certiorari.  Our  order  will  therefore  be, 
writ  of  certiorari  dismissed. 


LAWRENCE  H.  MILLS  et  aL 

Courts  Q  385*)— Appcur-FEutBAi,  Qnis- 

Tion. 

A  writ  of  error  will  not  lie  from  the  Su- 
preme Court  of  the  United  States  to  re- 
view an  order  of  a  circuit  court  committing 
a  district  attorney  tor  contempt  in  refusing 
to  obey  an   order  directing  him   to  return  ; 


to  the  owner  eertalu  botrics  and  papers  In 
his  possession  which  the  eourt  found  had 
been  leiied  in  Tiolatlon  of  constitutional 
riffhts. 

Taa.  Note.— Far  other  e«*«a,  se*  Ooarta,  Cent. 
DIk.  11  Xm-ltM:    D«.  Dig.  I  IK.*] 

[No.  803.] 

Argued  April  24  and  26,  1911.     Decided 
Hay   IS,   1911. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  committing 
a  district  attorney  for  contempt  In  refus- 
ing to  oliey  an  order  directing  him  to  re- 
turn to  the  owners  certain  books  and  papers 
in  his  possession.  Dismissed  for  want  of 
Jurisdiction. 
See  same  case  below,  18S  Fed.  318. 

Statement  by  Mr.  Chief  Justice  White: 
On  February  20,  1911,  an  Inspector  of 
customs,  before  a  commissioner  of  ■  cir- 
cuit court  of  the  United  States,  charged 
Lawrence  H.  Mills,  Charles  O.  Mourraille, 
and  Emil  S.  Duflot  with  conspiring  to  de- 
fraud the  United  States  of  a  portion  of  the 
customs  duties  upon  certain  merchsndies 
imported  by  said  parties,  who  were  engaged 
in  business  in  the  city  of  New  York,  na- 
dcr  the  Ore  name  of  Mills  A  DufloL  It  was 
charged  that  tbe  object  of  tbe  conspiracy 
was  to  be  accomplished  by  presenting  to 
the  collector  of  the  port  of  New  York  false 
and  fraudulent  invoices,  and  tbe  conimis- 
sion  of  a  specific  overt  act  was  alleged.  Up- 
on this  charge  a  warrant  Issued  for  the  ar- 
rest  of  the  accused.  On  the  same  day  a 
deputy  marshal,  with  an  a^nt  of  the  De- 
partment of  Justice,  proceeded  to  the  place  _ 
of  business  of  the  firm  and  executed  the  a 
warrant  by> arresting  tbe  accused.  At  the* 
time  this  was  done  the  officers  took  pos- 
session of  and  carried  away  a  large  number 
of  commercial  books  and  papers,  which  were 
found  in  the  store  or  office  of  the  accused. 
On  tbe  same  day,  also,  the  grand  jury  pr^ 
sented  the  accused  tor  conspiracy  to  de> 
fraud  the  United  States  of  its  customs  rev- 
enues, and  they  were  also  arrested  under  a 
bench  warrant  Issued  upon  this  Indictment, 
and  were  arraigned  and  admitted  to  bail. 

On  February  23,  Iflll,  Mills,  Mourraille, 
and  Dullot,  in  a  petition  Bled  in  the  circuit 
court,  recited  the  taking  possesaion  and 
carrying  away  by  the  officers  of  the  books 
and  papers,  aa  heretofore  stated,  and  al- 
leged that  such  books  and  papers  "consti- 
tuted substantially  all  the  books  and  papers 
with  which  they  are  and  have  been  for  sev- 
eral yeare  doing  business."  It  was  averred 
upon  information  and  belief  that  the  books 
and  papers  in  question  had  been  turned  over 
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to  am  nated  SUUs  Artriet  •ttom^,  to  to 
plMBd  at  Uie  diipowl  of  tli«  grtnd  ]di7. 
ATBiring  that  the  teizore  waa  unlawful  ud 
vithoiit  warrant  of  authority,  it  wai  prajed 
that  the  marahal  and  tha  diatrict  attornej 
ba  notified,  and  after  hearing,  the^  be  «om- 
maoded  to  retnm  the  books  and  papen. 
The  diatrict  attoine?  quite  elahoratelj  an- 
Bwerad  the  petition,  admitting^  that  the 
booki  and  papers  had  boan  aeizad  and  oar- 
ried  awa7  as  alleged,  traveraing  tho  arer- 
ment  that  they  were  all  the  hooka,  admit- 
ting that  thsy  wen  in  hie  poaaeasion,  that 
he  bad  naed  and  waa  intanding  to  «m  tbam 
for  the  parpoaa  of  proenriag  ladlotmanta 
for  Tlolationa  of  the  enatoma  lawa,  aad 
averring  that  reaaonable  aOMaa  to  the  books 
and  papera  had  been  allowed  the  partial 
Hie  anawer,  beaides^  atated  other  inattan 
which  It  was  deemed  anat^ad  the  seisnn 
and  the  rataoUon  t4  the  books  and  papers. 
After  hearing,  the  court  ordered  the  ra- 
tnm  of  the  hooka  and  papera.  The  reaaona 
for  this  course  were  stated  in  an  opinion 
H  which  aubatantiallj,  on  a  review  of  the  de- 
le daiona  of  thia  court,  especially  Boyd  v. 
*  Uoited  Stataa,  118  U.  8*816,  2B  L.  ed.  7i8, 
8  Snp^  Ct  Rep.  624,  and  Hala  v.  Henkel,  201 
U,  a  43,  60  L.  ed.  eS2,  SB  Bnp.  CL  Rap. 
STO,  held  that  the  constitutional  righta  of 
the  parties  had  been  violated  by  the  taking 
poaseaaion  of  the  books  and  papers  as  al- 
leged. 186  Fed.  SIS.  Thereupon  tbe  dla- 
trlet  attorney,  who  Is  the  plaintUT  In  er- 
ror, refused  to  obey  the  order  of  the  eonrt, 
and  stated  his  reasons  for  the  refusal  fa 
an  elaborate  paper  filed  fai  the  airBait  court, 
and  Btjied  "Statement  of  gronnda  of  Unit- 
ad  Statea  attomey'a  refusal  to  obey  order." 
In  ench  paper,  after  referring  to  the  tak- 
ing poaaeasioD  of  the  booka  and  papera,  and 
making  certain  atatemanta  concerning  the 
same,  it  was  deelaredi  "As  to  the  dlree- 
tion  of  this  court  to  turn  over  the  other 
booka  and  papers  now  In  his  poaaeaaion 
and  taken  into  custody  at  the  time  of  the 
arrest  of  the  defendants,  aald  United  States 
attorney  Is  unwilling  and  respectfully  re- 
fuses to  comply  with  said  order,  and  the 
gronndl  of  his  refusal  to  obey  tbe  said  or- 
der  are  as  followsi  ..."  This  waa  fol- 
lowed by  eleven  paragraphs,  in  which  were 
recited  the  charge  againat  the  accused,  the 
taking  possesaion  of  the  books  and  papers, 
the  return  of  some  of  tlieni  to  tbe  aoeused, 
the  retention  of  the  balance  by  the  district 
attorney,  their  nae  before  the  grand  Jury, 
and  the  Intention  to  nae  them  further. 
Certain  papera  were  annexed  aa  part  of  the 
atatement. 

The  district  attorney  persisting  In  hia 
refusal,  the  court  entered  an  order  commit- 
ting him  for  contempt  Thereupon  this 
writ  ot  error  to  the  judgment  of  oommit- 


ment  tor  aontempt  wna  aDowsd  }tf  the  dr> 
mH  JvdfB  «bo  otderad  tha  commitment 
and  Mri^nenta  of  error  wart  filed,  cnnelud- 
ing  aa  toUowsi  "Wbarefora  tbe  said  Henry 
A.  Wise  prays  that  tba  order  and  Judgment 
of  aaid  dreuit  aonrt  of  the  United  States 
for  the  aoutham  diatriet  of  Hew  York,  ad- 
judging him  to  be  in  eontempt,  may  be  r» 
vereed,  and  that  the  aald  court  may  to 
directed  to  enter  an  order  and  judgment  va- 
oating  and  setting  at  naught  the  said  order 
upon  which  the  commitment  and  complaint 
waa  made." 

Sdlettor  Oowral  I 

Ur,  A.  IiM  Everett  f 


*Hr.  Chief  Justice  Wblte,  after  making* 
the  foregoing  atatemmt,  delivered  tlia  opin- 
ion ot  the  eonrt: 

We  have  dlBlenlty  In  understanding  up- 
on what  theory  the  writ  of  error  direct 
from  this  court  waa  prosecuted,  aa  elearly 
there  waa  no  jurisdiction  to  allow  it,  unless  ^ 
the  ease  !a  within  some  of  the  provlaionajj 
of  the  judiciary  aefof  1S01  [ZS  Btat  at  U* 
BZS,  ebap.  517,  U.  S.  Comp.  SUt.  1901, 
p.  4SB],  conferring  authority  to  ao  dlree^ 
ly  rerlaw.  The  only  ground  stated  in  the 
aaaignmento  of  error  whloh  in  the  rvnotest 
degree  refers  to  a  matter  which  would  noma 
within  OUT  right  to  reriew  Is  the  third  a» 
signment,  which  aaserta;  'TThe  court  erred 
in  adjudging  that  the  taking  into  euatody 
of  aaid  booka  and  papers  at  the  time  of  the 
lawful  arrest  of  aaid  I^wrence  H.  Mitia, 
Charlea  Q.  Mourraillea,  and  Emil  S.  Duflot 
waa  In  violation  of  the  proviaiona  of  the 
Constitotion  of  tiM  United  States."  And 
this,  we  aaaume,  is  the  theory  upon  whioh 
it  ia  deemed  we  have  jurisdiction  directly 
to  review,  since  that  is  the  subject  elabiK 
ntely  diacussed  in  the  argument  at  bar  on 
behalf  of  plaintiff  in  error.  But  it  ia  ol^ 
viona  on  tba  face  of  tba  record  that  the  er- 
ror thui  aasigned  and  the  diacuaaion  at 
bar  in  regard  to  it  coucem  themselves 
not  with  the  order  which  it  ta  sought  to 
review,  that  la,  the  commitment  for  cm^ 
tempt,  but  to  another  and  different  order, 
not  final  in  its  character, — that  is,  tbe  oi^ 
der  of  the  court  dlreijting  the  return  of 
the  books  and  papers.  Alexander  v.  Uni^ 
ed  Btatea,  201  U.  S.  117,  «  L.  ed.  SSO,  Z< 
Sup.  Ct  Bep.  3Sa.  Even  then,  although  it 
be  conceded  that  a  qneation  under  the  Con- 
stitution of  the  United  States  was  involved 
in  the  latter,  that  concession  does  not  ea- 
toblisb  that  a  oonstitutionai  queatlon  WM 
involved  in  the  order  committing  for  oaof 
tempt  No  conceivable  conatitutional  right 
of  Uie  district  attorney  aroae  or  eoold  have 
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bmi  involved  In  eommittliig  him  for 
tempt  for  refusing  to  obej  the  order  of  the 
court,  and  therefore  there  is  no  queation 
presented  on  thti  record  Justifying  &  di- 
rect review  of  the  order  committing  for 
contempt. 

The  eftse  here  is  not  even  analogouB  to 
Nelson  T.  United  States,  201  U.  S.  02,  50 
L.  ed.  (173,  28  Sup,  Ct.  Hep.  SSS,  since  tbere 
the  fsete  were  these:  A  perRon  who,  ss 
•  witness  before  a  special  eiaminer,  re- 
fused to  produce  boohs  and  papers  on  the 
ground  that  to  compel  him  to  do  so  would 
Inrade  bis  constitutional  rights,  was  pro- 
„  ceeded  against  for  contempt,  and  the  au- 
Jg  thoritj  of  this  court  to  directly  review  the 
•  final  judgment  committing  for*  contempt 
was  rested  upon  the  express  ground  that 
the  writ  of  error  directly  inrolved  the  de- 
termination of  whether  the  order  to  pro- 
duce, and  to  punish  for  the  refusal  to  pro- 
duce, violated  the  constitutional  rights  of 
the  witneBses.  Even  if  It  were  to  be  con- 
ceded, for  the  sslce  of  argument,  that  the 
court  below  had  proceeded  upon  an  erro- 
neouB  conception  of  the  Constitution  when 
tt  ordered  the  return  of  the  books  end 
papers,  that  concession  would  not  serve  to 
ettablish  that  the  order  was  so  dehort  the 
Butboritj  of  the  court  a*  to  cause  it  to  be 
void,  and  to  justify  an  ofGcer  of  the  eourt 
in  refusing  to  respect  and  obey  it.  Tbii  is 
obviously  true,  since  it  is  apparent  that, 
wholly  irrespective  of  tlie  merits  of  the  view 
which  the  court  took  of  the  constitutional 
rights  of  the  parties  whose  books  and  pa- 
pers were  directed  to  be  returned,  the  pow- 
er to  direct  the  return  of  the  books  and 
papers  was  equally  possessed  and  might 
have  been  everted  upon  the  conception  of 
the  abuse  of  discretion,  wliich  waa  mani- 
fested by  the  taking  possession  of  the  books 
and  papers  under  the  circumstances  dis- 
closed, indeed,  the  basis  upon  which  the 
assumption  that  we  have  jurisdiction  to  re- 
view rests  plainly  upon  a  two-fold  miscon- 
ception. The  one,  that  the  right  to  have 
a  direct  review  of  the  linLil  contempt  order 
carries  with  it  the  right  to  have  at  the 
same  time  a  review  of  the  interlocutory 
order  returning  the  books, — a  proposition 
which  directly  conflicts  with  the  ruling  in 
the  Alexander  Case,  supra.  The  other,  be- 
cause, under  the  view  taken  by  the  court 
below,  the  seizure  of  the  books  and  papers 
violated  the  constitutional  rights  of  the  ac- 
cused, that  therefore  some  constitutional 
question  was  involved  In  the  commitment 
for  contempt  for  refusing  to  obey  the  or- 
der of  the  eourt  for  the  return  of  the  books 
and  papers. 

Under  the  circumstances  we  are  of  opin- 
laa  that  the  entire  want  of  foundation  for 
'tti  aMumptioa  that  there  was  jurisdiction 


In  this  conrt  to  directlj  review  the  order « 
of   Gommitmeut  which   caused  this  writ  otS 
en-or  to  be*pr08ecuted  is,  we  think,  so  ol>-* 
vious  as  not  to  afford  any  possible  ground 
for    retaining    jurisdiction    of    the    eause. 
That  is  to  say,  we  are  of  opinion  that  the 
contention   upon   which   the   asserted   right 
to    prosecute    the    error    directly    to    this 
court  was  based  is  so  devoid  of  all  founda- 
tion as  to  render  it  necessary  to  decline  to 
ssBume  a  jurisdiction  which  we  have  not; 
and  therefore  the  writ  of  error  is  dismissed. 
Writ  of  error  dismissed. 


(ISO  u.  3.  BM,) 

HENBT  A.  WISE,  Individually  and  as  D. 
S.  Attorney  for  the  Southern  District  of 
New  York,  AppL, 

WILLIAM  EENKEL,  United  States  Uar- 
■hal  in  and  for  the  Southern  District  of 
New  York. 


A  judgment  of  a  Federal  circuit  court 
discharging  a  writ  of  habeas  corpus  to  in- 
quire into  a  detention  under  an  order  com- 
mitting a  district  attorney  for  contempt  in 
refusing  to  obey  an  order  directing  him  to 
return    to    the    owners    certain    txMki    and 

Eapers  in  his  possession  is  not  revlewsble 
1  the  Federal  Supreme  Court,  under  the 
act  of  March  3,  1891  (26  Stat,  at  L.  827, 
chap.  617,  U.  8.  Comp.  Stat  1001,  p.  640), 
S  6,  as  involving  a  Federal  qnestion,  al- 
though the  reason  assigned  for  the  order 
for  the  retnm  of  the  books  and  papers  was 
that  the^  had  been  seicad  In  violation  of 
eonstitutiosal  ilghta. 

[Bd.  Not*.— Tor  other  cmm,  ih  Conrts,  Ceot. 
Df<.  gg  lOB-ini;    Dec  DCs.  T  ■»■■] 


[No.  flM.l 


Argued  April  24  and  2S,  IDll.     Decided 
May  16,  1011. 


trict  of  New  York  to  review  a  judgment 
discharging  a  writ  of  habeas  corpus  to  in- 
quire into  a  detention  under  an  order  com- 
mitting a  district  attorney  for  contempt 
in  refusing  to  obey  on  order  directing  him 
to  return  to  the  owners  certain  books  and 
papers  in  his  poaseesion.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  In  the  opinion. 

Solicitor  General  Iiehmann  for  appel- 
lant 

Mr.  A.  Leo  E^rerett  for  appellee.  »• 

*  Ur.  Chief  Justice  TVlilte  delivered  the  * 
opinion  of   the  court: 

This  case  is  disposed  of  by  the  opinion 
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deUTsnd  in  No.  983,  just  decided.  [220 
D.  a  549.  S6  L.  ed.  — ^,  SI  Sop.  Ct  Bep. 
SOT].    It  ttios  ania*: 

The  diitriet  attorney,  on  bii  committal 
for  contempt  in  refnaiog  to  obey  the  order 
directing  him  to  return  certain  boolu  and 
papere,  on  being  taken  into  custody  nied 
out  a  writ  of  habeas  corpua,  and  from  tlie 
judgment  discharging  the  writ  prosecuted 
this  appeal.  The  petition  in  habeas  corpus, 
afver  averring  the  facta  aa  we  have  stated 
them  in  the  opinion  in  No.  903,  alleged  that 
the  commitment  for  contempt  was  based 
"solely  and  exclusively  on  an  order  of  this 
court  made  and  filed  on  the  16th  day  of 
March,"  and  that  the  court  "was  without 
Jurisdiction  to  compel  your  petitioner,  aa 
United  States  attorney  for  this  district  or 
in  any  other  capacity,  to  surrender  to  the 
persons  now  under  indictment  and  await- 
ing trial  .  .  .  books  and  paper*  which 
came  into  his  lawful  and  official  custody 
as  aforesaid,  ana  are  necessary  to  a  prose- 
cution atill  pending  against  said  defend- 
ants." It  was  then  averred  that  "your 
petitioner  verily  believes  that  for  the  rea- 
sons above  stated  the  order  sdjudging  him 
guilty  of  contempt,  and  his  commitment 
pursuant  to  said  order,  in  the  custody  of 
the  marshal,  were  without  legal  right,  au- 
thority, or  jurisdiction  of  any  kind,  and 
are  utterly  void  and  ineffective,  and  that 
bis  detention  and  imprisonment  thereunder 
are  in  violation  of  the  Constitution  of  tiie 
United  Gtatc^s,  and  in  violation  of  his 
rights,    privileges,    and    immunities    there- 

The  right  to  come  directly  to  this  court 
Is  controlled  by  g  S  of  the  judiciary  act 
of  18S1  [26  Stat,  at  L.  827,  chap.  517,  U, 
8.  Gomp.  Stat.  ISO!,  p.  649],  which  author- 
izes an  appeal  in  certain  cases:  It  ia  plain 
that  the  only  portion  of  that  eubdivision 
which  can  possibly  have  application  here 
^  Is  that  which  relates  to  coses  "involving 
^  the  construction  or  application  of  the  Con- 
•  stltution  of  the  United  SUtes."  •  But,  as 
we  have  seen  in  No.  663,  no  question  aa 
to  the  construction  or  application  of  the 
Constitution  of  the  United  Statea,  in  the 
correct  sense  of  those  words,  was  involved 
In  the  order  committing  for  contempt. 
While  it  is  true  that  the  court,  in  passing 
upon  the  application  for  the  return  of  the 
books  and  papers,  expressed  the  opinion 
that,  as  the  act  of  seizing  them  violated 
the  constitutional  righta  of  the  petitioners, 
they  were  entitled  to  an  order  for  return, 
this  did  not  cause  It  to  come  to  pasa  that 
the  order  committing  for  contempt  involved 
the  application  or  construction  of  the  Con 
stitution.  In  everj'  aspect  this  ia  the  caae, 
since  the  aittbority  of  the  court  to  con- 
sider and  decide  the  application  for  the  re- 


turn of  the  books  and  paper*  existed  wholly 
irrespective  of  whether  there  was  a  coDsti- 
tntional  right  to  exact  the  return  of  the 
book*  and  paper*.  That  i*  to  say,  it  was 
within  the  power  of  the  court  to  take 
jurisdiction  of  the  subject  of  the  return, 
and  pas*  upon  it,  a*  the  result  of  its  in- 
herent authority  to  consider  and  decide 
questions  arising  before  it  concerning  an 
alleged  unreasonable  exertion  of  authority 
in  connection  with  the  execution  of  the 
process  of  the  court.  The  case,  therefore,  ia 
but  an  attempt  to  cause  a  writ  of  habeas 
corpus  to  serve  the  functions  of  a  writ  of 

For  the  reasons  stated  in  case  No.  9G3, 
we  think  the  contention  that  a  constitution- 
al quesUon  was  involved  in  this  case  upon 
the  existence  of  which  the  right  to  ap* 
peal  to  this  court  depended  i*  so  wholly 
devoid  of  merit  as  to  require  here,  as  it 
did  in  the  other  case,  a  dismissal  for  want 
of  jurisdiction.  The  appeal  is  therefor* 
diamiased  for  want  of  jurisdiction, 

12:0  V.  e.  5».) 

EX  PARTE  1  IN  THE  MATTER  OF  THB 
MElTiOPOLlTAN  WATER  COMPANY 
OF  WEST  VIRGINIA,  Petitioner. 

COTJBTS    (i    lOl*)  — AOAINST    ENFOECBUEni 

OF   Statk   Statute— Powkb  of   Sinoli 

FSDEBAI.  JUDOE, 

1.  A  temporary  restraining  order  sue* 
pending,  on  constitutional  t^rounds,  the  en- 
forcement of  a  stnte  statute  hy  restraining 
the  action  of  a  state  ofliccr  thereunder, 
cannot  be  vacated,  nor  can  an  Application 
for  an  interlocutory  injunction  be  denied, 
by  a  siil);Ie  Federal  judge,  since  the  enact- 
ment of  the  act  of  June  18.  1910  (36  Stat, 
at  L.  557.  chap.  309),  S  H,  which  prohibit* 
the  granting  of  such  an  application  except 
after  a  hearing  before  three  judges,  two  of 
whom  must  concur  in  granting  it,  and  pro- 
viiles  that  when  such  an  application  i* 
made,  the  judge  shall  call  two  other  judges 
to  his  assistance  to  hear  and  determine  it, 
but  may  grant  a  temporary  restraining  or- 
der, it  of  the  opinion  that  irreparable  in- 
jury will  otherwise  result,  to  remain  in 
force  only  until  the  hearing  and  determina- 
tion of  the  applies ti oil.  and  gives  an  ap- 
peal from  the  order  grantiii);  or  denying  an 
interlocutory  injunction  after  notice  and 
hearing. 

fBC.  Note.— Per  othfr  oasfs,  see  Courts.  Dec. 
Dig.  1  IM.'] 

MANnAMua  (I  4*I^To  TlEviEw  jnniciAi, 
Action  —  En  JOINING  EntourEUENT  or 
State  Statute. 

2.  Mandamus  is  the  proper  remedy  where 
B.  single  Federal  judge,  in  violation  of  the 
act  of  June  18,  1910,  §  17,  vacates  a  tem- 
porary reatraining  order  suspending  on 
constitutional  grounds  the  enforcement  of 
a  state  atotute  hy  restrainina  the  action  of 
a  atate  oflicer  thereunder,  and  denies  an  ap- 
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ylieatlon  for  kn  InterlavatoT^  in^etlon, 
■ioM  thii  section  malcM  no  proniicni  for 
aaj  appeal  (roin  an  order  of  thU  character 
nade  Dj  t,  Binglfl  iadge,  and  a  right  of 
Msl  ia  not  otberwia*  giren  bj  atatnte. 

{Bd.   Nota.— For  oUar  gum,   m*  MaaOai 
Dm.  DIs.  I  4.*] 

INo.  IS,  Original.] 

Argued  April  U,  1011.     Decided  Haj  IB, 
ISll. 

PETITION  for  a  writ  of  mandBinas  di- 
recting the  acting  circuit  judg«  of  the 
United  States  for  the  District  of  Eanaaa 
and  the  Circuit  Court  for  that  District  to 
•et  aside  an  order  which  vacated  ■  re- 
ttraining  order  enjoining  the  enforcement 
of  a  state  statute,  and  denied  an  applica- 
tion for  an  injnnction,  and  requiring  the 
oonrt  to  call  two  other  judges  to  aid  in 
bearing  and  determining  the  application. 
Bule  to  show  cause  made  absolute. 

TIm  facta  are  stated  in  the  opinion. 

Messrs.  Willard  P.  Hall,  C.  F.  Hutcb- 
IngB,  and  0.  L.  Miller  for  petitioner. 

Mesara.  Lewis  W.  Kepllngcr  and 
^Cbarles  W.  Trickett  for  respondenta. 

■    *Hr.  Chief  Justice  White  delivered  the 
•pinion  of  the  court: 

This  is  a  proceeding  in  mandamus,  in 
which  relief  ia  sought  against  a  district 
judge,  actinf;  in  a  certain  cause  as  a  circuit 
jndge  for  the  district  of  Kansas,  and  also 
against  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas.  To  a 
rule  to  show  cause,  a  return  has  been  Bled 
and  the  Kaw  Valley  Drainage  District  of 
Wyandotte  County,  Kansas,  has  also,  bj 
leave,  answered  the  rule.  The  matter  is 
now  for  decision  upon  a  motion  to  make 
the  rule  absolute. 

Summarily  stated,  the  facts  bearing  up- 
on the  issue  to  be  decided  are  as  follows: 

By  g  17  of  the  act  creating  the  commer 
eourt  and  ancnding  the  act  to  regulate 
eommerce  (act  June  18,  1910,  ehap.  300,  36 
Stat,  at  L.  657),  provision  was  made 
the  practice  to  be  pursued  in  courts  of  the 
United  States  in  cases  where  an  interlocu- 
tory injunction  is  applied  for  to  restrain 
the  enforcement,  operation,  or  execution  of 
any  statute  of  a  state  by  rcBtraining  the 
action  of  any  officer  of  such  state  in  the 
enforcement  or  execution  of  such  statute. 
While  proceedings  originally  instituted 
in  a  state  court  of  Kansas  to  condemn 
lands  of  the  water  company  and  others 
for  the  purpose  of  widening  the  Kansas 
river  were  pending  on  appeal  in  the  circuit 
court  of  appeals  for  the  eighth  circuit,  thi 
legislature  of  Kansas,  on  January  28,  ISll, 
enacted    a    statute    which,    in    effect. 


tborlMd  a  ■ummaiT  appropriation  of  the 
lands  affected  by  tha  pending  condemn*- 
tion  suits,  and  directed  the  bringing  by  tha 
attorney  general  of  the  state  of  an  action, 
after  such  appropriation  had  been  consum- 
mated, againat  tha  owners  of  the  lands  ap- 
propriated, "to  determine  the  ownerahip  of 
the  property,  and  to  asaeaa  the  value  tberfr 
of  and  other  damages  for  the  taking  of  such 
portions  of  it  as  may  belong  to  parties ,, 
other  than  the  public"  By  g  6  it  was  pro-  „ 
vided,*among  other  thinga,  that  upon  a  fail*  * 
ure  to  aatiafy  the  Judgment  rendered,  "the 
rights  of  the  state  to  such  land  shall  be  do- 
vested,  and  the  possession  thereof  shall  re- 
vert to  tha  former  adjudicated  owners,  la 
which  event  compensation  shall  be  awarded 
for  any  loss  or  damage  oeeasioned  by  tha 
temporary  appropriation,  and  that  the 
court  shall  render  judgment  therefor.  .  ,  ." 
A  few  days  after  the  passage  of  this  stat- 
ute, the  petitioner,  a  West  Virginia  corpo- 
ration, commenced  a  suit  In  the  circuit 
court  of  the  United  States  for  the  district 
of  Kansas  against  the  Kaw  Valley  Drain* 
age  District  of  Wyandotte  Oounty  Kanaas, 
and  the  individuals  composing  the  board  of 
directors  of  said  drainage  diatrlot,  all 
averred  to  be  citizens  and  residents  of  the 
district  where  the  suit  was  brought.  The 
bill  prayed  relief  by  injunction,  temporary 
and  permanent,  restraining  the  defendants 
from  a  threatened  taking  possession  of  the 
lands  o(  the  petitioner  under  the  act  of 
January  2S,  1911,  upon  the  ground  that 
the  statute  was  repugnant  to  the  Constitu* 
tion  of  the  United  State*.  Thereafter,  on 
February  8,  1011,  District  Judge  MePber- 
son,  acting  as  circuit  judge,  issued  a  ro- 
■training  order  in  the  cause.  The  attention 
of  the  judge  was  oalled  by  the  datendanta 
to  the  provisions  of  %  IT  of  the  aet  of  Con- 
gress heretofore  referred  to,  and  request 
was  made  that  two  other  judges,  one  of 
whom  should  be  a  circuit  judge  or  a  jus- 
tice of  the  Supreme  Court,  should  be  oalled 
to  aasist  in  the  hearing  and  determination 
of  an  application  which  was  pending  for  a 
temporary  injunction.  It  was,  however, 
ruled  that  the  provisions  of  such  section 
merely  deprived  a  single  judge  of  the  pow- 
er to  grant  a  temporary  injunction,  and 
that  a  court  might  be  held  by  one  judge 
for  the  purpose  of  decreeing  the  assailed 
statute  to  l>e  constitutional,  and  refusing 
to  enjoin  Its  enforcement.  The  court  then 
heard  argument.  Judge  McPberson  alone 
sitting,  upon  the  constitutionality  of  the 
Kansas  statute.  At  the  close  of  the  hear-  r 
ing  counsel  for  the  water  company  made  J 
the  objection  theretofort*  urged  by  opposing  * 
counsel,  that  the  matter  could  only  be  dis- 
posed of  by  a  cntirt  consisting  of  three 
judges,  constituted  aa  provided  in  the  stat> 
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ute.  Judge  McFTienon  adbered,  ttoTOTer, 
to  Ui  former  ruUng,  and  on  U&rch  6,  1911, 
a,  decree  wai  entered,  vacating  the  tempo- 
rary restraining  order,  and  denying  a  tem- 
porary injimctioD,  Thia  application  for 
a  writ  of  mandamiia  waa  then  made. 

The  right  to  relief  la  based  upon  the  con- 
tention that,  l>y  Tirtue  of  the  act  of  Con- 
greaa,  ■  aingle  judge  naa  without  juriadic- 
tion  to  hear  and  determine  the  application 
for  a  temporary  injunction.  Tbe  prayer 
ia  that  an  order  or  mle  be  iaaued  command- 
ing the  annulment  and  getting  aaide  of  the 
order  of  March  6,  1911,  vacating  the  re- 
atraining  order,  and  denying  tbe  application 
far  an  injunction,  and  directing  that  the 
application  for  a  temporary  injunction  be 
heard  anew  before  a  court  conaisting  of 
three  jndgea,  in  conformit7  to  the  act  of 
Congreaa. 

The  question  for  deciaion  ia  whether,  pur- 
•nant  to  the  act  of  Congreaa  referred  to,  the 
circuit  court,  eompoaed  only  of  one  judge, 
bad  power  to  bear  and  determine  the  appli- 
cation for  a  temporary  injunction  in  the 
cause  pending  in  tbe  circuit  court  of  Kan- 
aas.  The  legislation  to  be  considered  ia  S 
17  of  the  act  of  June  le,  1910,  chap.  309, 
M  Stat,  at  L.  SET,  reading  as  follows: 

"That  no  interlocutory  injunction  sus- 
pending or  restraining  tbe  enforcement,  op- 
eration, or  execution  of  any  etatute  of  a 
state  by  restraining  the  action  of  any  of- 
ficer of  aucb  state  in  the  enforcement  or 
execution  of  aucb  etatute  ahall  be  iasued 
or  granted  by  any  Juatice  of  the  Supreme 
Court,  or  by  any  circuit  court  of  the  Unit- 
ed States,  or  by  any  judge  thereof,  or  by 
any  diatrict  Judge  acting  as  circuit  judge, 
upon  the  ground  of  the  nnconatitutionality 
of  aueh  statute,  unless  the  application  for 
the  same  ahall  be  presented  to  a  Juatice  of 
tbe  Supreme  Court  of  tbe  United  States, 
„  or  to  a  circuit  judge,  or  to  a  district  judge 
2  acting  aa  circuit  judge,  and  shall  be  heard 
•  and  determined  by*tbree  judges,  of  whom 
it  least  one  shall  be  a  justice  of  the  Su- 
preme Court  of  the  United  Statea  or  a  cir- 
cuit judge,  and  tbe  other  two  may  be  either 
circuit  or  district  judges,  and  unless  the 
majority  of  said  three  judges  shall  concur 
in  granting  such  application.  Whenever 
such  application  aa  aJForesald  ie  presented 
to  a  Juatice  of  the  Supreme  Court  of  tbe 
United  States,  or  to  a  judge,  he  shall  im- 
mediately call  to  bia  Rsaistanee  to  hear 
and  determine  the  application  two  other 
judges:  Provided,  however,  that  one  of 
such  three  judges  shall  be  a  justice  of  the 
Supreme  Court  of  the  United  States  or 
circuit  judge.  Said  application  ahall  not 
be  heard  or  determined  before  at  least  Ave 
days'  notice  of  the  hearing  haa  been  given 
to  the  governor  and  to  the  attorney  gen- 


eral of  tbe  state,  and  to  euch  other  per- 
sona as  may  be  defsndants  in  the  sidt: 
Provided,  that  if  of  opinion  that  irreparabls 
loss  or  damage  would  result  to  the  com- 
plainant unless  a  temporary  restraining  or* 
der  ia  granted,  any  justice  of  the  Supreme 
Court  of  the  United  States,  or  any  circuit 
or  district  judge,  may  grant  such  temporary 
restraining  order  at  any  time  before  such 
hearing  and  determination  of  the  applica- 
tion for  an  interlocutory  Injunction,  but 
aucb  temporary  restraining  order  shall  only 
remain  in  force  nntil  the  hearing  and  de- 
termination of  the  application  for  an  inter- 
locutory injunction  upon  notice  as  afore- 
aaid.  The  hearing  upon  such  application- 
for  an  interlocutory  injunction  ahall  be- 
given  precedence  and  shall  be  in  every  way- 
expedited,  and  be  aasigned  for  a  hearing 
at  the  earliest  practicable  day  after  the 
expiration  of  the  notice  hereinbefore  pro- 
vided for.  An  appeal  may  be  taken  di< 
rectly  to  tbe  Supreme  Court  of  the  United 
Statea  from  the  order  granting  or  denying 
after  notice  and  bearing,  an  Interlocutory 
Injunction  in  such  case." 

In  the  opinion  delivered  by  the  court  ba- 
low  In  passing  upon  tbe  question  of  tbe  ^ 
proper   construction   of   the   foregoing   see-  J 
tion,  the  nature  of  the  suit  brought  by*the  * 
water  company  waa  thus  concisely  and  aa- 
curately  Stated: 

"That  these  proceedings  are  for  the  pur- 
pose by  injunction  of  restraining  the  en- 
forcement of  the  state  statute,  I  have  no 
doubt.  It  is  alleged  that  auoh  atete  stet- 
ute  Is  absolutely  void,  as  being  in  conflict 
with  both  tbe  state  and  national  Conetitu- 
tiona  The  prayers  are  in  effect  that  the 
statute  be  decreed  void.  Neither  have  I 
any  doubt  that  tbe  action  ia  to  restrain  the 
action  of  an  officer  of  the  state  of  Kansas; 
namely,  tbe  governor.  This  is  so  heeauaa 
tbe  atote  etatute  in  question  provides  that 
when  the  governor  iseuea  hla  proclamation, 
which  he  has  done,  be  shall  at  once  taiie 
poasession  of  the  property,  either  In  per- 
aon,  or  he  may  designate  the  officers  of  the 
drainage  board  to  take  such  possession  for 
him  and  in  his  name,bnt  such  officers  of  the 
drainage  board  to  act  as  agents  of  the 
governor.  Therefore,  I  am  of  the  opinion 
that  ths  congressional  statute  is  directly 
involved.  And  the  question  remains,  Shall 
this  court  now  halt  these  proceedings,  or 
shall  other  judges  be  called  in  to  take  con- 
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The  suit  being  of  the  nature  Jnat  stated, 
we  are  of  opinion  that  tbe  provisions  of  ths 
act  of  Congress  which  are  relied  upon  ap- 
plied to  the  case,  and  that,  aa  a  result  of 
their  application,  it  imperatively  followa 
that  the  hearing  and  determinatitm  of  ths 
request  for  a  temporary  injunction  should 
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have  bMn  bad  before  m  court  eonslrtiiig  of 
three  judges,  conatituted  in  the  mode  epeoi- 
fled  in  the  sUtute. 

We  Bay  the  he&ring  efaould  bive  been 
had  ae  just  stated  bfcauee  it  retulte  from 
the  t«xt  of  the  applicable  Eection  of  the 
act  that  limitations  are  nnequivoeall;  im- 
pOMd  upon  the  power  of  the  single  justice 
or  judge  to  act  in  the  character  of  case  to 
which  the  provision  refers.  They  are  (a) 
to  receive  an  appiication  for  an  interlocu- 
-  tory  injunction  in  the  character  of  case 
stated  in  the  section;  (b)  nithin  the  period 
aapecified  in  the  section  to  grant  a  temporary 
2  restraining  order  "if  of  opinirai  that  ir- 
*  reparable  loss  or  damage  would'result  to 
the  complainant  unless  a  temporary  re- 
atraining  order  is  granted;"  and  (o)  to 
"immediately  call  to  his  assistance  to  hear 
ad  determine  the  application  [for  an  inter- 
locutory injunction)  two  other  judges."  It 
is  to  the  hearing  thus  provided  for  that  the 
notice  must  relate  which  is  to  be  given  to 
the  governor  and  to  the  attorney  general 
of  the  state  and  "such  other  persons  as 
may  be  defendants  in  the  suit."  It  is  the 
hearing  before  the  court  thus  constituted, 
also,  that  is  required  to  be  expedited;  and 
the  appeal  authorized  by  the  section  to 
be  taken  directly  to  thifl  court  "from  the 
order  granting  or  denying,  after  notice  and 
bearing,  an  interlocutory  Injunction,"  is 
manifestly  an  appeal  from  the  espmiited 
hearing  had  before  the  court  consisting  of 
three  judges.  We  And  no  expression  of  or 
Implication  anywhere  in  the  section  juettfy- 
tng  the  osiumption  that  there  was  a  inten- 
tion on  the  part  of  Congress  that  the  single 


justice  or  judge  to  whom  the  application    Circuit  Court  of  the  United  States  for 


for  the  interlocutory  injunction  should  be 
presented  need  not  cnll  to  his  assistance 
two  other  judges  to  pass  upon  the  applica- 
tion, in  the  event  that  be  was  of  opinion 
that  the  claim  of  the  unconstitutionality  of 
the  statute  waa  untenable.  On  the  con- 
trary, the  statute  evidences  the  purpose  of 
Congress  that  the  application  for  the  in- 
terlocutory injunction  should  be  heard  be- 
fore the  enlarged  court,  whether  the  claim 
of  unconstitutionality  be  or  be  not  meri- 
torious, as  the  appeal  allowed  to  this  court 
it  from  an  order  denying  as  well  as  from 
an  order  granting  an  injunction. 

Congress  having  declared  that  the  merits 
of  the  application  for  an  interlocutory  in- 
Junction,  such  as  that  applied  for  in  the 
ease  with  which  we  are  oonoemed,  should 
be  considered  and  determined  by  a  tribunal 
eonsietfng  of  three  judges,  constituted  as 
provided  in  the  act,  it  results  that  a  tribu- 
nal not  so  constituted  did  not  possess  juris- 
diction over  the  subject-matter  of  the  right 
to  such  injunction.  It  follows,  therefore, 
that  in  hearing  and  determining  the  appli- 


cation for  the  temporary  Injunction  the  3 
single  judge'scted  without  jurlsdietion,  and* 
that  the  order  entered  by  him  on  March 
a,  1011,  vacating  the  restraining  order  ther*> 
tofore  issued,  and  denying  the  application 
for  an  injunction,  was  void.  This  being  tha 
case,  it  necessarily  follows  that  mandamus 
is  the  proper  remedy,  since  the  section  mada 
no  provision  for  an  appeal  from  an  order 
made  by  a  single  judge,  denying  an  intw- 
loeutory  Injunction,  and  a  right  of  appeal 
is  not  otherwise  given  by  statute.  Ex  part* 
Hardins,  219  D,  S.  363,  55  L.  ed,  — ,  81 
Sup.  Ct.  Bep.  321.  While  these  considera- 
tions dispose  of  the  case,  we  briefly  advert  to 
Sin  iniistence  made  in  argument  that  we 
should  not  take  jurisdiction  of  the  merits  of 
the  case  as  usde  in  the  circuit  court,  and  de- 
termine whether  or  not  the  bill  stated  a 
case  entitling  to  relief.  Not  being  vested 
with  original  jurisdiction  to  pass  upon  the 
question  of  the  validity  of  the  Kansas  sta^ 
ute,  and  the  petitioner  being  entitled  aa 
of  right  to  have  the  controversy  as  to  the 
constitutionality  of  the  statute,  presented 
by  its  bill  of  oomplaint,  passed  upon  1^ 
a  tribunal  having  such  original  judiedio- 
tion,  it  fallows  that  we  do  not  possess  a 
discretion  to  grant  or  refuse  the  writ,  da- 
pendent  upon  our  eonception  as  to  whether 
the  Kanaaa  statute  Is  or  is  not  eonstito- 

The  rule  Issued  mi  April  10,  1911,  must 
be  made  absolute,  and  an  order  will  be  mi- 
tered  that  a  writ  of  mandamua  leans  di- 
recting the  HonoTBhle  Smith  MoFherson, 
as  Acting  Circuit  Judge  of  the  United 
States  for  the  district  of  Kansas,  and  the 


District  of  Kansas,  to  annul  and  set  aslda 
the  order  of  March  0,  1911,  vacating  the 
restraining  order  theretofore  issued  on  Feb- 
ruary 8,  1911,  and  denying  the  applica- 
tion for  injunction,  and  that  said  judge  ra" 
such  other  judge  of  the  said  Circuit  Court 
as  may  hear  and  determine  the  epplica- 
tion  for  on  interlocutory  Injunction  call  to 
his  assistance  two  other  judges,  aa  pro- 
vided by  9  17  of  chapter  309  of  the  act  of 
Congress  approved  June  IB,  1910. 
Kule  to  show  cause  made  absolute 


(m  TJ.  s.  ]M.) 

HANNIBAL    BRIDOE    COMPANY     and 

the  Wabash  Raiboad  Company,  PlSs.  in 
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Naviqabix  Watssb  (I  27*)  — BaiDoM— 
AxixBATi  0  ire— Notice. 
I.  A  notice  to  a  bridge  company  to  make 
certain  alterations  in  a  bridge  over  an  in- 
terstate   water    way,    conformably    to    tha 
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Mt  of  Ifueh  3,  18S0  (30  Stat  at  L.  IIEI, 
«l)ap.  4SS),  S  19,  enacted  to  Mcure  oaviga- 
tiOD  against  unreaaonabla  obstruetiona,  ia 
not  inaufflcient  as  the  baaii  of  a  criminal 
prosecution  in  case  of  noncompliance  be- 
Cftoaa  it  bears  the  liRiiature  of  tlie  Aa- 
■ittant  Secretary  of  War,  instead  of  the 
Secretary  himself,  who  ia  the  official 
named  In  the  itatuts  as  the  one 
give  Buch  notice,  where  the  communication 
shows  upon  its  face  that  it  was  from  the 
War  Department,  and  from  the  Secretary 
of  War,  and  that  the  latter,  without  ah: 
gating  his  authority  under  the  statute,  only 
naed  the  hand  of  the  Assistant  Secretary 
in  order  to  give  the  owners  of  the  bridge 
notice  of  what  waa  required  o(  them. 

red.  r'Dtf— Par  othvr  caw*.  aM  Narlsable 
Waten-,  D»c.  Dig.  I  ZI*] 

Naviqablb  Watebs  I|  20*)— Fedebai,  Con- 

TBOT.   OVER    BBIDOES. 

E.  A  bridge  over  the  MissiBsippi  river, 
constructed  under  the  authority  of  the  spe- 
cial act  of  Congress  of  July  25,  lB6e  (14 
StaL  at  L.  244,  chap.  246),  which  express' 
ly  reiervea  the  right  of  alteration  or  amend- 
ment BO  as  to  prevent  or  remove  all  ma- 
terial obstructions  to  navigatioD  by  the 
eonstructon   of   bridgea,    Is   subject   to   the 

Koviaions  of  the  river  and  harhor  act  of 
arch  3,  1899,  S  18,  empowering  the  Sec- 
retary of  War,  when  satisfied,  after  a  hear- 
ing of  the  parties  interested,  that  a  bridgv 
over  a  navigable  water  way  of  the  United 
States  is  an  unreasonable  obstruction  to 
navigation,  to  require  auch  changes  or  al- 
terations as  will  render  navigation  reason- 
ably free,  easy,  and  unobBtructed, 

[TA.  NMr.— Fnr  oiMt  cases,  as*  Natlfablt 
Wnteri,  Dec.  Dig.   9  ».•) 

[No.  ]00.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  MisBOuri  to  review  a  conviction  for  non- 
eonplionce  with  ao  order  of  the  Socretary 
of  War,  directing  alterations  in  a  bridge 
over  an  interstate  water  way.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
MeesTs.  Welts  H.   Blodgett,  R.   Bnrn- 
ham  HoUst,  James  L.  Minnia,  and  George 
A.  Mahan  for  plalntiSs  in  error. 
Aasistant  Attorney  General  Harr  for  de- 
^  fendant  in  error. 

•   ■  Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court; 

This  is  a  criminal  Information  against 
the  Hannibal  Bridge  Company,  the  Wabash 
Railroad  Company,  and  the  Missouri  Pacific 
Railway  Company,  under  the  ISth  section 
of  the  river  and  harbor  appropriation  act 
*f  Congress  of  March  3d,  1699  (30  Stat, 
at  L.  1121,  chap.  426). 

That  section  ia  as   follows:     "Whenever  i 

•For  oUnr  cmm  ■«  ume  topic  *  t  hi 


the  Seeretary  of  War  iltall  hava  good  ra^ 
■on  to  b«Iieve  that  any  railroad  or  otbar 
bridge  now  constructed,  or  which  maj  hero- 
after  be  constructed,  over  any  of  the  navi- 
gable water  ways  of  the  United  States,  la 
an  unreasonable  obstruction  to  the  freo 
navigation  of  such  wateia  on  account  of  In- 
sufficient beigbt,  width  of  span,  or  Other- 
wise, or  where  there  is  difficulty  in  passings 
the  draw  opening  or  the  draw  span  of  Biteb  g 
■  bridge  by  nfts,  steamboats,  or  other  water* 
craft,  it  shall  be  the  duty  of  the  said  Secre- 
tary, firat  giving  tba  parties  reasonable  op- 
portunity to  be  beard,  to  give  notice  to 
the  persons  or  eorporations  owning  or  con- 
trolling such  bridge  so  to  alter  the  same 
as  to  render  navigation  through  or  under 
it  reasonably  free,  easy,  and  unobstructed; 
and  in  giving  such  notice,  he  ahall  specify 
the  changes  recommended  by  the  Chief  of 
Engineers  that  are  required  to  be  made, 
and  shall  prescribe  in  each  case  a  reason- 
able time  in  which  to  make  them.  If,  at 
the  end  of  such  time,  the  alteration  has 
not  been  made,  the  Secretary  of  War 
ahall  forthwith  notify  the  United  Stat«s 
district  attorney  for  the  district  In  wbieh 
auch  bridge  Is  situated,  to  the  end  that 
the  criminal  proceedings  hereinafter  men- 
tioned may  be  taken.  If  the  persons,  oor- 
poratlon,  or  association  owning  or  controll- 
ing any  railroad  or  other  bridge  shall,  aftor 
receiving  notice  to  that  effect,  aa  herein- 
before required  from  the  Secretary  of  War, 
and  within  tbe  time  prescribed  by  him, 
wilfully  fail  or  refuse  to  remove  the  same 
or  to  comply  with  the  lawful  order  of  the 
Secretary  of  War  in  the  premises,  auch 
persons,  corporation,  or  association  shall  be 
deemed  guilty  of  a  misdemeanor,  and  oa 
conviction  thereof  shall  be  puniabed  by  a 
fine  not  exceeding  five  thousand  dollars, 
and  every  month  such  persons,  corporation, 
or  association  shall  remain  in  default  In 
respect  to  the  removal  or  alteration  of 
■uch  bridge  shall  be  deemed  a  new  offense, 
and  subject  tbe  persons,  corporation,  or  as- 
sociation BO  offending  to  the  penalties  above 
prescribed:  Provided,  that  in  any  case 
arising  under  the  provisions  of  this  seo- 
tion,  an  appeal  or  writ  of  error  may  be 
taken  from  the  district  courts  or  from  the 
existing  circuit  courts  direct  to  the  Su- 
preme Court,  either  by  the  United  States 
or  by  the  defendants." 

Proceeding  under  the  above  statute,  cer- 
tain   vessel    owners,    mastera,    pilots,    and  ^ 
others  interested  in  the  navigation  of  the  g 
Mississippi  river,  repreaented  to  th»*Secre-» 
tary  of  War,  by  petition,  that  the  bridge 
over  that  river  at  Hannibal,  Missouri,  had 
become  and  waa  an  unreasonable  obstmo- 
tion   to   free  navigation   by   reason   of  tbe 
location   of   the   then-existing   draw   opea- 
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taga,  Om  entb«  kbaenca  of  golde-fences  or 
■heer  boomi,  uid  the  prcaeoM  of  krtflleUl 
deposit*  of  itoiie  About  the  pien  of  the 
bridge,  vhleh  thej  believed  hkd  IncrcHed 
the  current  through  the  dr«iW  openinge  to 
a  dangerous  extent.  The  Secreterj  was 
aelced  bj  the  petitiooere  to  exercise  the 
powers  gTAnted  to  him  by  the  ebove  ect, 
■Dd  after  due  hearing  of  all  Intereeted  per- 
eons  or  corporatioui,  require  tilth  altera- 
tione  to  be  made  in  and  about  the  bridge 
•s  would  render  navigation  through  it  rea- 
•onably  free,  easy,  and  unobstructed. 

The  matter  wae  referred  by  the  War 
Department  to  an  ofllcer  of  the  Engineer 
Corps  of  the  Army,  for  report.  That  offl- 
eer,  after  examination,  reported  that,  from 
peraonal  obeerration  and  evperienee,  espe- 
cially during  the  great  Rood  of  June,  1903, 
be  was  satisfled  that  tbe  bridge  was  an 
unreasonable  obstruction  to  navigation,  by 
reason  of  the  wrong  location  of  the  draw 
■pans,  tbe  atjaence  of  guard  fences  or  sheer 
boonu,  and  the  deposit  of  riprap  in  con- 
siderable quantities  about  the  pien  and 
abutments.  The  report  recommended  cer- 
tain changes  In  order  that  navigation 
through  the  bridge  might  be  reasonably 
safe,  easy,  and  unobstructed.  In  these  rec- 
ommendations tbe  Chief  of  Engineers  con- 
curred. "The  character  of  this  bridge  as  an 
nnrensonable  obstruction  to  navigation  ia.*' 
the  report  stated,  "so  generally  understooil, 
and  has  been  so  well  established  by  former 
hearings,  that  further  hearings  would  ap- 
pear to  be  superfluous;  but,  a*  the  altera- 
tion of  tbe  structure  so  as  to  malce  it  rea- 
sonably eafe  for  navigation  will  be  ex- 
pensive, and  on  that  account  will  probably 
be  antagonized  by  its  owners,  I  believe  it 
would  be  best  to  hold  another  hearing,  at 
which  alt  parties  In  interest  may  he  heard: 

^  the  said  new  hearing  to  talte  place  as  soon 

g  as  practicable." 

•  •Subsequently,  under  date  of  March  lOth, 
lOOS.  there  was  issued  by  the  War  Depart- 
ment an  official  communication  to  the 
bridge  company,  as  follona:  'Talcs  notice 
that,  whereas,  the  Seeretarj/  cf  War  has 
good  reason  to  believe  that  the  drawbridge 
commonly  known  as  the  Wabash  Railway 
bridge,  owned  or  operated  by  the  Hannibal 
Bridge  Company  (and  by  the  Wabash  Rail- 
road Company),  infer  nlia,  across  the  Mis- 
sissippi river  at  Hannibal,  Missouri,  is  an 
nureasonable  obstruction  to  the  tree  navi- 
gation of  the  said  Mississippi  river  (which 
la  one  of  the  navigable  water  ways  of  the 
United  States)  on  account  of  unsuitable 
location  of  the  draw  spnns  and  protection 
prih.  the  lack  of  suitable  guard  fences  or 
K'li'cr  booms,  and  the  presence  of  obstruct- 
i-—  riprap  around  the  piers,  there  bein" 
dillii'ulty  In  paasing  the  draw  openings  or 


draw  ipana  of  nieh  bridge  by  rafta,  ateaio- 
boat,  or  other  water  craft;  and  whereas, 
the  following  alterations,  which  have  bean 
recommended  by  the  Chief  of  Engineers, 
are  required  to  render  navigation  through 
it  reasonably  free,  easy,  and  unobstructed, 
to  wit:  (Here  follow  speeilleations  of  pro- 
posed alterations)  .  .  .  And  whereas, 
to  March  IG,  1907,  is  a  reasonable  time  ta 
which  to  alter  the  said  bridge  as  described 
above.  Now,  therefore,  in  obedience  t«, 
and  by  virtue  of,  g  18  of  an  act  of  Con- 
gress of  the  United  States  entitled,  'An 
Act  Making  Appropriations  for  tbe  Con- 
struction, Repair,  and  Preservation  of  Cer- 
tain Public  Works  on  Rivers  and  Harbors, 
and  tor  Other  Purposes,'  approved  March 
S,  1S99  (30  SUt  at  L.  11B3,  cbap.  4ZG,  U. 
8.  Comp.  Stat.  ISOl,  p.  3546),  the  Beorttarp 
of  War  hereby  notifies  the  said  Hannibal 
Bridge  Company  to  alter  the  aaid  bridge 
as  described  above,  and  prescribes  that  sail 
alterations  shall  be  made  and  completed  on 
or  before  March  IS,  1907." 

Simitar  notices  were  given  to  tbe  Wabash 
Railroad  Company  and  the  Missouri  Pacifle 
Railway    Company,    respectively,    each    no- 
tice being  signed  by  "Robert  Sbaw  Oliver,  ^ 
Asat.  SecreUry  of  War."  » 

•Such  a  hearing  as  that  notice  required  • 
was  had  at  Rock  Island,  Illinois,  before  an 
engineer  officer  designated  by  the  War  De- 
partment, tbe  parties  interested  having 
been  previously  notilled  of  the  time,  place, 
and  object  of  tbe  hearing.  It  appears  also 
that  notice  of  the  hearing  was  given 
through  newspapers  published  ab  St.  Paul, 
St,  Louis,  and  Hannibal.  Among  those 
present  at  the  hearing  were  numerous 
river  men,  masters,  and  pilots.  The  bridge 
company  was  also  present  by  counsel  and 
participated  in  the  investigation.  After 
the  bearing  was  concluded,  tlie  engineer  of- 
ficer who  presided  made  a  report  to  the 
Chief  Engineer,  In  which  he  said:  "Tbe 
law  and  the  orders  of  the  Department  have 
been  fully  complied  with;  every  opportuni- 
ty has  been  given  tbe  representatives  of 
this  bridge  to  present  their  full  views;  tbe 
bridge  to-day  is  an  illegal  structure;  it  Is 
an  unreasonable  obstruction  to  the  present 
navigation  of  the  Mississippi  river;  there 
is  great  difficulty  in  passing  its  draw  open- 
ings at  high  stages;  the  continuance  of 
existing  conditions  is  liable  at  any  moment 
to  lead  to  an  appalling  disaster  and  great 
loss  of  life;  previous  recommendations  as 
to  alterations  necessary  in  this  bridge  to 
render  navigation  through  it  reasonably 
free,  easy,  and  unobstructed  are  .concurred 
in." 

He  further  said:  That  "the  bridge  is  an 
unreasonable  obstruction,  and  that  there  ta 
difficulty  in  passing  its  draw,  seems  over- 
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wbslmbtglf  a&own  hj  Ui«  statemaiiti  uid 
kffidavita  of  thoM  competent  to  gire  o^n 
lona  on  luch  k  lubject.  The  rirer  piloti 
«re  almost  unknimaii*  in  their  Tiewe  re 
garding  this  bridge." 

It  should  be  here  stated  that,  so  tar  w 
the  record  shows,  no  objection  was  made 
b7  the  bridge  compunj  as  to  the  maimei' 
in  which  ths  hearing  was  conducted. 

Subiequentlf,  under  date  of  March  10th, 
1906,  in  an  official  notice  to  the  l>T)dge  com- 
pan;,  signed  by  "Robert  Shaw  Oliver,  Asst. 
^  Geeretaiy  of  War,"  the  Secretary  of  War 
g  (Mr.  Taft)  eiprested  faia  approval  of  the 
•  recommendations  of  the  Ch!ef  of  Engineers, 
and  directed  the  bridge  company,  on  or  be- 
fore March  16th,  1007,  to  make  the  altera- 
tions suggested  by  that  ofBeer.  I«ter  on, 
the  bridge  company  requested  a  hearing  be- 
fore the  Secretary  of  War  himself.  The 
Becretary  assented  to  another  hearing  be- 
ing had,  but  said  that  it  must  be  held 
before  the  Judge  Advocate  General  of  the 
Army.  After  seasonable  notice  to  the  par- 
ties interested  in  the  navigation  of  the 
riTsr,  the  latter  officer  heard  the  caae  anew, 
«nd  reported  to  the  Secretary  of  War  that 
the  caae  was  covered  hj  the  act  of  March 
Sd,  1B9S,  and  that  the  action  theretofore 
taken  by  the  War  Department  should  be 
adhered  to.  The  SecreUry  of  War  formally 
approved  the  report  of  the  Judge  Advocate 
General,  and  directed  the  Chief  of  Engineers 
to  "act  accordingly." 

The  bridge  company  failed  or  refused  to 
make  the  required  alterations  of  the  bridge. 
Then  followed  the  Information  in  qnestion, 
the  Wabash  Railroad  Company  and  the 
Missouri  Faciflc  Railway  Company  being 
made  codefendanta  with  the  bridge  com- 
panv  on  the  ground  that  they  owned  or 
controlled  the  bridge. 

There  were  two  counts  in  ths  Informa- 
tion ;  the  first  count,  charging  the  defend- 
ants with  having  wilfully  failed  and  ra- 
fused  to  make  the  above  alterations  in  the 
bridge,  within  the  time  prescribed  by  the 
Becretary  of  War,  and  to  comply  with  ths 
order  of  that  officer;  the  second  count, 
charging  the  wilful  failure  and  refusal  of 
the  defendants  to  make  such  alterations 
within  one  month  after  the  time  allowe<l 
by  the  Department. 

A  demurrer  to  the  information  was  over- 
ruled, and  plea  of  not  guilty  entered.  The 
jury  found  the  bridge  company  and  the 
Wabash  Railroad  Company  each  guilty,  but, 
by  direction  of  the  court,  it  returned  n 
verdict  of  not  guilty  as  to  the  Missouri 
Pacific  Railway  Company.  Judgment  was 
tendered  in  favor  of  the  United  States 
e  gainst  the  bridjie  company  for  12,600  on 
Poach    count    of   the* information.     A    like 


judgment  waa  nodored  againct  the  Wahaak 
Railroad  Company, 

The  assignmentB  of  amr  are  vary  numer* 
ous.  But  we  feel  constrained  to  aay  that 
no  one  of  them  causes  a  serious  doubt  as 
to  the  correctness  of  the  judgment  sought 
to  be  reviewed.  The  court  has  heretofore 
held,  upon  full  considsratlon,  that  Congress 
had  full  authority,  under  the  Constitution, 
to  enact  )  18  of  the  act  of  March  3d,  ISM, 
and  that  ths  delegation  to  the  Secretary 
of  War  of  the  authority  specified  in  that 
section  was  not  a  departure  from  the  estab- 
lished constitutional  rule  that  forbids  the 
delegation  of  strictly  legislative  or  judicial 
powers  to  an  exeontlve  officer  of  the  gov* 
omment.  All  that  the  act  did  waa  to  tia- 
poae  upon  ths  Secretary  the  duty  of  at- 
tending to  auch  details  as  were  necessary 
In  ordsr  to  c«rry  out  the  declared  polioj 
of  the  government  aa  to  the  free  and  un- 
obstructed navigation  of  those  waters  of 
ths  United  States  over  which  Congress,  in 
virtue  of  its  powor  to  regulate  commsree^ 
had  paramount  control.  It  la  also  firmly 
settled  that  snch  alterations  of  bridges  over 
the  navigable  waters  of  the  United  States 
as  tbs  Chief  of  Engineers  recommended, 
and  as  the  Secretary  of  War  required  to 
be  made  after  notice  and  hearing  the  par- 
ties Interested,  was  not  a  taking  of  the 
property  of  the  owners  of  such  bridgM^ 
within  the  meaning  of  the  Constitution- 
Union  Bridge  Co.  v.  United  States,  204  U. 
S.  364,  51  L..  ed.  E2S,  27  Sup.  Ct.  Rep.  3S7t 
Monongahela  Bridge  Co.  v.  United  States, 
2ia  U.  S.  177,  M  L.  ed.  436,  30  Sup.  Ct. 
Rep.  366;  Marshall  Field  &Co.  v.CIark,  143 
U.  a  04B,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
405;  Buttneld  v.  Stranahan,  1S2  U.  a  470, 
4B  L.  ed.  625.  24  Sup.  Ct.  Rep.  340. 

What  the  Secretary  did  in  relation  to 
the  bridge  here  In  question  seems  to  havs 
been  In  substantial,  if  not  in  exact,  aoeord- 
ance  with  the  statute.  He  was  offlelally 
informed  through  the  Engineer  Corps,  that 
ths  complaints  that  came  to  him  from 
many  sources  aa  to  the  Hannibal  bridge 
were  sufficient  to  require  such  action  on 
his  part  as  the  statute  authorized.  He 
ordered  a  hearing,  first  causing  notice  to^ 
be  given  to  the  parties  interested  of  the  § 
time  and'place  of  the  hearing.  We  cannot  * 
doubt  from  the  record  that  the  hearing 
adequate  and  was  fairly  conducted. 
The  result  of  the  hearing  was  a  reeom* 
mendation,  concurred  In  by  the  Chief  of 
Engineers,  that  certain  alterations  of  the 
bridge  were  demanded  by  the  public  inter- 
ests. Thers  waa  a  second  hearing,  with  a 
result.  Then  the  Secretary  acted,  and 
directed  the  making  of  such  alterations  ia 
the  bridge  as  had  been  found  to  be  neces- 
sary.   Of  the  character  and  ezt«nt  of  thoat 
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ftttenitlou  the  bridge  eompAnj  wu  notified 
bj  an  offieUI  eommimieatloii  fitim  the  War 
Department.  It  U  true  that  that 
munication  waa  (igned  hj  the  AaaUtant 
Secretary  of  War,  and  not  by  the  Secretary 
himeetf.  And  that  fact  ia  relied  upon  to 
Invalidate  tbe  entire  proceeding.  There 
BO  merit  in  this  objection.  The  eommui 
cation  algued  by  the  Aeaistant  Secretary 
■hovrg,  upon  its  face,  that  it  nas  from  tbe 
War  Department  and  from  the  Secretary 
of  War,  and  that  the  Secretary,  without 
abrogating  hie  authority  under  the  statute, 
only  used  the  hand  of  the  Assistant  Secre- 
tary in  order  to  give  the  owners  of  the 
bridge  notice  of  ivhat  was  required  of  them 
under  the  statute.  It  it  physically  impos- 
•ible  for  the  head  of  an  executive  depart- 
ment to  sign,  himaeif,  every  official  com- 
munication that  eroanatea  from  his  depart' 
ment. 

Equally  without  merit  ia  the  objection 
that  the  nature  and  character  of  the  re- 
quired  alterations  were  not  sufficiently  in- 
dicated. This  is  a  miilake.  The  communi- 
eation  from  the  War  Department  was  full 
and  adequate.  The  owners  of  the  bridge 
could  have  had  no  reasonable  doubt  as  to 
what  was  expected  and  required  of  them. 
Tbe  defendant!  also  insist  that  their 
bridge  was  constructed  under  the  authority 
of  a  special  act  of  Congress  of  July  25th, 
IBee  (14  Stat,  at  L  244,  chap.  246].  and 
that  its  maintenance,  as  constructed,  is  not 
affected  by  a  subsequent  general  appropria- 
^  tion  act,  like  the  one  of  which  the  above 
e  I  18  forma  a  part.  This  view  cannot  be 
P  sustained.  Thfact  of  July  25th,  1866,  ex- 
pressly reserves  the  right  to  alter  or  araenil 
ft  BO  as  to  prevent  or  remove  all  material 
obstructions  to  the  navigation  of  said  river 
by  the  construction  of  bridj;eH.  In  the 
Union  Bridge  Cnse,  above  cited,  it  appeared 
that  the  bridge  waa  required  by  the  Secre- 
tary of  War  to  be  altered,  at  the  expense 
of  the  owners.  The  point  was  made  that 
the  bridge  having  been  originally  erected 
under  the  authority  of  the  state  of  Penn- 
■ylvania,  and  without  objection  from  tbe 
general  government,  the  power  of  the  Sec- 
retary and  of  Congress  did  not  go  bo  far 
a«  the  government  claimed.  But  this  court 
said:  "Although  the  bridge,  when  erected 
under  the  authority  of  a  Pennsylvania 
charter,  may  have  a  lanful  structure,  and 
Although  it  may  not  have  been  an  unrea- 
•onable  obstructian  to  commerce  and  navi- 
gation <u  then  carried  on,  it  must  be  taken, 
under  the  cases  cited  and  upon  principle, 
not  only  that  the  company,  when  exerting  i 
the  power  conferred  upon  it  by  the  state,  | 
did  so  with  knowledge  of  the  paramount  i 
authoritv  of  Congress  to  regulate  commerce 
among  the  states,  but  that  it  erected  the  1 
•For  0lh«r  cas"i  im  Hme  topic  A  |  kukbkb  tn 


Inidfa  lubjeet  to  the  poailbtUty  that  Cbn- 
greaa  might,  at  some  future  time,  when  Ui> 
public  interest  demanded,  exert  Ita  power 
by  appropriate  legislation  to  protect  navi- 
gation against  unresHouable  obatructions. 
Even  if  the  bridge,  in  its  original  form, 
was  an  unreasonable  obstruction  to  naviga- 
tion, the  mere  failure  of  the  United  States, 
at  the  time,  to  intervene  by  ita  officers  or  by 
legialation  and  prevent  ita  erection,  could 
not  create  an  obligation  on  the  part  of  the 
government  to  make  compensation  to  the 
company,  if,  at  a  subsequent  time,  and  for 
public  reasons.  Congress  should  forbid  the 
maintenance  of  bridges  that  had  become 
unreasonable  obstructions  to  navigation. 
It  is  for  Congress  to  determine  when  it 
will  exert  its  power  to  regulate  interstate 
commerce.  Its  mere  ailence  or  inaction 
when  individuals  or  corporations,  under  tb*^ 
authority  of  a  state,  place  unreasonable  ob-  e 
atructions  in  the  water  wayB*of  the  United* 
States,  cannot  bave  the  effect  to  cast  upon 
the  government  ao  obligation  not  to  exert 
its  constitutional  power  to  regulate  inter- 
state commerce  except  aubject  to  the  con- 
dition that  compensation  be  made  or  se- 
cured to  the  individuals  or  corporation  who 
may  be  incidentally  affected  by  the  exer- 
cise of  sucb  power.  The  principle  for 
which  the  bridge  company  eontends  would 
seriously  impair  the  exercise  of  the  benefi- 
cent power  of  the  government  to  secure 
the  free  and  unobstructed  navigation  of  the 
water  ways  of  the  United  States." 

We  have  said  enough  to  dispose  of  every 
essential  question  made  in  the  cose,  or 
which  requires  notice. 

Judgment  affirmed. 


(tn  u.  s.  »s.) 
NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Albion  McDonald,  and  Agnee 
Auehard.  as  Administratrix  with  the 
Will  Annexed  of  David  Auehard,  De- 
ceased, Appts., 


JOHN  TRODICK. 


1.  Unsurveyed  public  land  within  the 
pleoe  limits  of  the  frrant  of  July  2,  1S64 
(13  Stat,  at  L.  305,  chap.  217),  to  the 
Northern  Pacific  Railroad  Company,  which, 
at  the  time  of  the  definite  location  of  the 
line,  was  actually  occupied  by  a  settler  In- 
tending in  good  faith  to  acquire  title  un- 
der the  homestead  laws  as  soon  aa  the  land 
should  be  surveyed,  waa  excepted  from  the 
operation  of  the  land  ^ant.  although  sneb 
occupancy  was  not  evidenced  by  a  record  of 
any  kind. 

rBrt,  Nnle  -For  other  caseg.  ■»  Pobllc  Londi. 
Cent.  Dig.  Ij  :h-M«:    Dec.  Dig.  !  TO.*] 

}«.  *  Am.  Dtgi.  liiu;  to  <in<«,  *  Rep'r  lodeia* 
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8.  A  delay  beyond  the  time  fixed  by  the 
Mt  of  M&y  14,  1880  (21  SUt.  a.t  I.  140, 
ehap.  Sg,  U.  B.  Comp.  Stat.  1901,  p.  1392), 
within  which  &  homesteader  must  file  bia 
mpplication  after  a  survey  of  the  land,  can- 
not inure  to  the  benefit  of  a  railway  com- 
pany elaiming  the  land  under  the  land 
grant  of  July  2,  1864,  on  the  theory  that 
It  bad  acquired  an  interest  therein  by  the 
mere  definite  location  of  ita  land  at  a  time 
when  the  land  was  in  the  actual  occupancy 
of  the  homesUad  settler. 

IBd.  Note.— For  other  caws,  SM  Public  I«aiK 
Cent.  Dig.  it  244-246:    Dec.  Dl|.  1  n.*l 

[No.  117.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  reriew  a  decree  which  reversed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Montana,  dismissing  the  bill  in  a  suit  to 
enforce  an  equitable  title  to  land  patented 
to  a  railway  company.     Affirmed. 

See  same  case  below,  90  C.  C.  A.  SE3,  104 
Fed.  913. 
The  facts  are  stated  in  the  opinion. 
Mesirs.  Charles  Donnelly  and  Charles 
W.  Bunn  for  appellants. 
Ueasrs.  Thomas  J.  Walsh,  and  Walsh 
J,  t,  Nolan  for  appellee. 

*    *  Mr.  Justice  Harlnn  deliTcred  the  opin- 
ion of  the  court: 

In  this  suit,  inTolving  the  title  to  the 
southeast  quarter  of  section  36,  tonnsbip 
IE  north,  range  4  west,  in  the  state  of 
Montana,  tlie  defendants  McDonald  and 
Auchard,  now  appellants,  claim  title  under 
a  patent  issued  by  the  United  States  to  the 
Northern  Pacific  Railway  Company,  supcca- 
_  sor  to  the  Northern  Pacific  Railroad  Compa- 
H  ny  to  which  a  grant  of  lands  was  made  by 
?  the  act  of  Congress  ol'July  2d,  18«4.  13  Stet. 
at  L.  365,  chap.  217.  The  plaintiff,  Trodick, 
seeks  to  obtain  a  decree  adjudging  that 
the  title,  under  the  patent,  be  held  in  trust 
for  him,  his  contention  being  that  be  is 
the  real,  equitable  owner  of  the  land  by 
Tirtue  of  the  homestead  laws  of  the  United 
Blalea,  and  that  no  patent  therefor  could 
rightfully  have  been  issued  to  the  railroad 
company.  The  circuit  court  of  the  United 
States  dismissed  the  bill,  with  costs  to 
defendants.  But  the  circuit  court  of  ap- 
peals reversed  the  decree,  with  directions 
to  give  judgment  for  the  plaintiff. 

The   facts   in   the  ease  are  few   and   are 
■uhstantiallv  undiaputed. 

By   the   3d   section   of   the   act   of   1864,1 
Congress  made  a  grant  of  public  lands  to  | 


the  Northern  Padflo  Bailroad  Company  ta 
these  word<  {lo  far  a*  it  is  neeeesarj  I* 
sUta  them):  'Tbat  there  be,  and  hereby 
is,  granted  to  the  'Northern  Pacific  Rail- 
road Company,'  its  successors  and  assigns, 
for  the  purpose  of  ^ding  in  the  construe- 
tion  of  said  railroad  and  telegraph  line  to 
the  Pacific  coast,  and  to  secure  the  safe 
and  speedy  transportation  of  the  mails, 
troops,  munitions  of  war,  and  public  stores, 
over  the  route  of  said  line  of  railway,  every 
alternate  section  of  public  land,  not  miner- 
al, designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  laid  railroad  line,  a* 
said  company  may  adopt,  through  the  ter- 
ritories of  the  United  States,  and  ten  alter- 
nate sections  of  land  per  mile  on  each  side 
of  said  railroad  whenever  it  passes  through 
any  state,  and  whenever  on  the  line  there- 
of, the  United  States  have  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption,  or  otker 
olaima  or  Tight4,  at  the  time  thJs  line  of 
said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  o£Bce  of  the  Commls> 
sioner  of  the  General  Land  Office;  and 
whenever,  prior  to  said  time  [of  definite 
location],  any  of  said  sections  or  parts  of 
sections  shall  have  been  granted,  sold,  re-^ 
served,  occupied  by  homestead  settlers,  orjj 
•pre-empted,  or  otherwise  disposed  of,  other* 
lands  shall  be  selected  by  said  company  in 
lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  llmite  of 
said  alternate  sections."  13  Stat  at  L.  36S, 
chap.  217. 

The  company  filed  ite  map  of  definite 
location  on  July  fltb,  1SS2,  but  one  Lemline 
was  then  in  the  actual  occupancy  of  the 
land  as  a  residence.  He  settled  upon  it  in 
1877,  and  thereafter  made  claim  to  it  as 
his  homestead,  intending  from  the  outset 
to  acquire  title  under  the  taws  of  the 
United  States  as  soon  as  the  land  was  sur> 
veyed.  He  continuously  resided  on  the 
land  until  his  death,  which  did  not  occur 
until  1889.  A  short  time  prior  te  his  death, 
Lemline  sold  the  improvements  he  made  on 
the  land  to  the  plaintiff,  Trodick.  This  he 
had  the  right  to  do,  although  he  did  not 
hold  the  title.  Catholic  Bishop  v.  Gibbon, 
168  U.  S.  155,  39  L.  ed.  931,  15  Sup.  CL 
Rep.  779.  The  latter  took  possession  of 
the  land  on  the  death  of  Lemline.  The 
lands  had  not  been  surveyed  when  Lemline 
died  or  when  Trodick  went  into  possession. 
They  were  not  surveyed  until  August  10th, 
1691.  Trodick  applied  on  January  10th, 
1896,  to  make  homestead  entry  of  the  land, 
but  his  application  was  rejected  "without 
prejudice  to  his  right  to  apply  for  a  hear- 
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ing  to  detennine  tlw  •tatiu  of  Uu  land, 
July  Otb,  isaz,  when  the  right  of  th«  eom- 
p&njr  became  effective."  In  the  letter  or 
opiuioD  of  the  OoouniBsioiier  of  the  Land 
Office,  ftddr«ue4  to  the  local  r^itUr  and 
receiver,  under  date  of  December  24th, 
18BB,  it  waa  laid:  •^e  [Trodiek]  applied 
for  a  hearing  August  10,  1896,  whereupon 
notice  iuued,  citing  the  parties  in  inteieit 
to  appear  at  your  ofBce  September  21,  18M. 
The  bearing  wai  continued  from  time  to 
time  until  April  16,  ISST,  when  both  parties 
were  represeated.  It  appears  from  the  evi- 
dence adduced  that  one  Martin  Lemliue  ei- 
„  tabliahed  hie  reaidence  on  the  land,  with 
jjhte  family,  in  1877,  continued  to  reside 
•  there  until  his*  death,  some  time  in  18B1, 
and  his  improvements  on  the  premises  were 
of  the  estimated  value  of  $1,000.  Mr, 
Trodiek  settled  on  the  land  in  1891,  and 
since  then  has  continuously  resided  there. 
The  material  question  for  determination  in 
this  caae  is  this:  Did  the  settlement  claim 
of  Mr.  Lemline  except  the  land  from  the 
operation  of  the  grant  to  the  company!  It 
is  undoubtedly  true  tliat  the  land  was  oo- 
cupiad  by  Mr.  Lemline  when  the  right  oi 
the  company  attached,  that  he  was  quali- 
fied to  make  entry  of  the  same,  and  settled 
there  with  the  intention  of  doing  so,  as  the 
drcumstances  indicate.  Had  he  lived  until 
the  plat  of  survey  iria  RIed  in  your  office, 
he  or  his  wife  would,  without  doubt,  have 
been  allowed  to  perfect  the  claim  by  them 
initiated  prior  to  July  Qth,  1982.  Since 
Mr.  Lemline  had  no  claim  of  record,  and 
the  claim  of  Trodiek  had  its  inception  sub- 
sequent to  the  definite  location  of  the  road, 
it  must  be  held  that  the  land  inured  to  the 
grant  Northern  P.  R.  Co.  v.  Colbum,  164 
U.  8.  383,  41  L.  ed.  470,  17  Sup.  Ct  Rep. 
98.  Your  action  is  therefore  approved  and 
the  application  of  Trodiek  is  accordingly 
rejected,  subject  to  the  usual  right  of  ap. 
peal  within  sixty  days." 

In  1890  the  railroad  company  contracted 
to  sell  the  land  to  Auchard,  and  in  18S9 
conveyed  to  him  by  warranty  deed.  Subse- 
quently, January  10th,  1903,  a  patent  was 
issued  to  the  railroad  company. 

The  former  decisions  o(  this  court  clearly 
sustain  the  decree  rendered  by  the  circuit 
court  of  appeals.  According  to  the  provi- 
sions of  the  act  of  1864,  the  railroad  com- 
pany could  not  acquire  any  rested  interest 
in  the  (panted  lands — even  such  as  were 
within  the  primary  or  place  limits — until 
It  made  a  definite  location  of  its  line,  evi- 
denced by  an  accepted  map  of  location ; 
nor  would  such  location  be  of  any  avail  as 
to  lands,  even  in  place  limits,  which,  at  the 
time  of  definite  location,  were  occupied  by 
a  homeetead  pettier  intending,  in  good 
f^th,  to  acquire  title  under  the  laws  of  the  | 
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United  States.  Lomlisa,  ws*hav«  seen,* 
was  in  the  aetual  ooetpaney  of  the  lands 
aa  a  homestead  settler  when  the  railroad 
oompany  definitely  located  its  line.  There- 
fore, the  lands  did  not  pa««  by  the  grant 
of  1864,  but  uere  ercepted  from  tie  opera- 
tion, and  no  right  of  the  railroad  altacAed 
to  the  lands  when  its  lin«  was  definitely 
located. 

In  St  Paul  4  P.  R.  Co.  t.  Northern  P. 
R.  Co.  139  U.  8.  1,  5,  36  L.  ed.  77,  79,  11 
Sup.  Ct.  Rep.  389,  a  case  arising  under 
the  Northern  Pacific  grant  of  1864,  it  was 
distinctly  held  that  "land  which,  previout- 
ly  to  definite  location,  had  been  reserved, 
sold,  granted,  or  otherwise  appropriated,  or 
upon  which  there  was  a  pre-emption  'or 
other  claim  or  right,'  did  not  pa»t  by  the 
grant  of  Congress."  In  United  States  ▼. 
Northern  P.  B.  Co.  162  U.  S.  284,  296,  38 
L.  ed.  443,  448,  14  Sup.  Ct  Rep.  SSS,  th« 
court,  referring  to  the  same  grant,  saidi 
"The  act  of  1864  granted  to  the  Northern 
Pacific  Railroad  Company  only  publio  land, 
.  .  .  free  from  pre-emption  or  otber 
claims  or  rights  at  the  time  its  line  of  road 
icaa  definitely  fixed  and  a  plat  thereof  Sled 
in  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office." 

In  Northern  P.  R.  Co.  v.  Sanders,  168  U. 
S.  620,  629.  41  L.  ed.  1139,  1142,  17  Sup. 
Ct.  Rep.  671,  it  was  said  that  the  act  of 
July  2d,  1864,  under  which  the  railroad 
company  claims  title,  eaeluded  from  the 
grant  "all  lands  that  were  not,  at  the  lime 
the  line  of  the  road  tool  definitely  fixed,  free 
from  preemption  or  other  claims  or  rights." 

In  United  States  v.  Oregon  ft  C  R.  Co. 
176  U.  S.  28,  60,  44  L.  ed.  358,  307,  20 
Sup.  Ct  Rep.  2S1,  the  court  held  tbat  the 
"Northern  Pacific  Railroad  Company  could 
take  no  lands  except  such  as  were  unap- 
propriated  at  the  time  its  line  was  definite- 

In  Xelfton  v.  Northern  P.  R.  Co.  188  U. 

S.  109,  121-124,  130,  47  L.  ed.  408,  412, 
413,  416,  23  Sup.  Ct  Rep.  302,  the  court 
again  construed  the  act  of  1884.  Tliat  was 
the  case  of  one  who  went  upon  and  occu- 
pied certain  lands  within  the  place  limits, 
before  the  definite  location  of  the  railroad 
line,  with  the  bona  flde  purpose  to  acquire 
title  under  the  laws  of  the  United  SUtes.  f 
This  court  said:  "It  results  that  the  rail- 3 
road  company  did  not'acquire  any  vested' 
interest  in  the  land  here  in  dispute  in  vir- 
tue ot  its  map  of  general  route  or  the  with- 
drawal order  based  on  such  map;  and  if 
such  land  was  not  'free  from  pre-emption 
or  other  claims  or  rifihts.'  or  was  'occu- 
pied hy  homestead  settlers'  at  the  date  of 
the  definite  location  on  December  8,  1884, 
it  did  not  pass  by  the  grant  of  1864.  Now, 
prior  to  that  date,  that  is,  in  1881,  Nelson, 
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who  !■  M)DCBd«d  to  h»Tb  b«eD  qualified  to 
■ntoT  public  land*  under  the  hom«atead  i«t 
(rf  lUf  20,  1862  [IE  SUt.  at  L.  3BZ,  chap. 
K,  U.  8.  Comp.  Stat.  IBOI,  p.  1383],  went 
npOQ  md  oooupied  IJiii  land,  and  has  can- 
tinuouBly  retided  thereon.  The  land  wu 
Dot  Burreyed  until  1S93,  but  as  soon  ai  it 
vu  surveyed,  be  attempted  to  enter  it  un- 
der the  homes tead  laws  of  the  United 
States,  but  his  application  was  rejected, 
•olely  because,  iu  the  judgment  of  tbe  local 
land  officers,  it  conQicted  with  the  grant  to 
tbe  Northern  Pacific  Eailroad  Companji. 
He  wat  not  a  mere  trespasser,  but  went 
upon  tbe  land  iu  good  faith,  and,  as  his 
conduct  plain!]'  showed,  with  a  view  to  resi- 
dence tbereon,  not  for  the  purposes '  of 
•peculation,  and  with  the  intentinn  of  tak- 
ing the  benefit  of  the  homestead  law  by  per- 
fecting bis  title  under  that  law,  whenever 
tbe  land  was  surveyed.  And  for  fourteen 
years  before  the  railroad  company,  by  an 
v»  fxtrU  proceeding,  and  without  notice  to 
him,  so  far  as  the  record  shows,  obtained 
from  tbe  l4ind  Office  a  recognition  of  its 
claim,  and  for  sixteen  years  before  this  ac- 
tion was  brought,  he  maintiitned  an  actual 
residence  on  this  land.  It  is  so  stipulated 
in  this  case.  As  tbe  railroad  had  not  ac- 
quired any  vested  interest  in  the  land  when 
Nelson  went  upon  it,  his  condnuous  octru- 
panoy  of  it,  with  a  riew,  in  gooif  faith, 
to  aeguire  it  tinder  the  homeitrad  laiea  a* 
loon  at  it  teas  mrvtyed,  eonstituteil,  in  our 
opinion,  a  claim  upon  the  land  within  the 
meaning  of  the  Northern  Pacific  act  of 
1884;  and  ae  that  claim  existed  tchen  the 
railrocd  company  definitely  located  iti  line, 
the  land  was,  by  the  express  words  of  that 
act,  exaluded  from  the  grant."  Again,  in 
H  tbe  same  case,  there  appear  these  pertinent 
•  obsen'ntions,*  applicable  in  the  dtacussion 
here:  "If  it  be  said  that  Nels')n's  claim 
<raa  that  of  mere  occupancy,  unattended  by 
formal  entrv  or  application  far  the  land, 
thA  nnairer'is  that  that  »bb  a  condition 
of  thinss  for  wbich  he  was  not  in  any- 
wist,  responsible,  and  his  rights,  in  law, 
were  not  lessened  by  reason  of  that  fact. 
The  land  icoj  not  eurrfj/eJ  vnlil  (ireite 
yearf  after  h«  took  up  kia  residence  on  <t, 
and  under  the  homosiead  law  he  could  not 
ittitittle  hU  right  ly  formal  entry  of  record 
until  such  euTv&j.  He  acted  with  as  much 
promptness  as  was  possible  under  the  cir- 
cumstances. .  .  .  So  far  we  hare  pro- 
ceeded on  the  ground  that,  as  the  act  of 
1864  granted  to  the  railroad  company  the 
alternate  sections  to  which,  at  the  time  of 
definite  location,  the  United  States  had  full 
title,  not  reserved,  sold,  granted,  or  appro- 
priated, and  which  were  free  from  pre- 
emption or  other  claims  or  rights  at  date  of 
definite  looatloo,  and  authorized  the  com- 


pany to  lelect  other  landa  in  lieu  of  thoM 
then  found  to  he  'occupied  by  homestead 
settlers,'  Congress  exohided  from  the  grant 
any  land  so  occupied  with  the  intention  to 
perfect  the  title  under  the  homestead  laws 
whenever  the  way  to  that  end  was  opened 
by  a  survey." 

To  the  same  effect  are  numerous  deci- 
sions in  the  Land  Department  by  dillerent 
Secretaries  of  the  Interior.  Those  dad- 
sions  are  cited  in  the  Nelson  Case,  1S8  U. 
S.  120  to  131. 

In  view  of  the  authorities  cited,  it  most 
be  taken  that,  by  reasons  of  Lemline's  ae- 
tusl  occupancy  of  them  as  a  bona  fide  home- 
stead settler,  at  the  time  of  the  dellnitB 
location  of  the  railroad  line,  these  lands 
were  excepted  from  the  grant,  and  the  rail- 
road company  did  not  acquire  and  could 
not  acquire  any  interest  in  them  6i/  reoton 
of  such  location.  So  that  the  issuing  of 
a  patent  to  it  in  1903,  based  on  such  loca- 
tion, was  wholly  without  authority  of  law. 
So  far  as  the  railroad  company  was  con- 
cerned, the  way  was  open  to  Trodick,  who 
bad  purchased  the  imprDTements  from  Lem- 
Une  snd  was  in  actual  possession  of  tha^ 
Isnda  as  a  residence,  to  carry  out  his  orlgi-  Jj 
nal  purpose  to  malie •application  to  enter* 
them  under  the  homestead  laws,  and  tlius 
acquire  full  technical  title  in  himself.  Be 
made  such  an  application  in  1S9S,  the  rail- 
road cottipany  not  having  at  that  time  anj 
claims  whatever  upon  the  land;  for  it  ac- 
quired nothing,  as  to  these  lands,  by  the 
definite  location  of  its  line.  He  was  ad- 
mittedlv  quDlifiei]  to  enter  lands  under  the 
laws  of  the  United  States,  but  his  applica- 
tion was  disregarded  solely  on  the  ground 
that,  when  the  railroad  line  was  definitely 
located,  I^mlJne  had  no  claim  "of  record," 
and  Trodick's  application  to  the  land  of- 
fice was  sfter  the  date  of  such  location. 
This  was  error  of  law,  as  the  authorities 
above  cited — particularly  the  Nelson  Case — 
show.  Lemline's  entry  and  occupancy  did 
not  need,  as  between  himself  and  the  rail- 
rosd  company,  to  be  evidenced  by  a  record 
of  any  kind,  for  the  reason.  If  there  wee 
no  other,  that  the  lands  which  he  settled 
upon  with  the  purpose  of  acquiring  title 
under  the  laws  of  the  United  States,  had 
not  at  that  time  been  surveyed.  He  was  not 
responsible  for  the  delay  in  surveying,  any 
more  than  waa  the  homesteader  in  the  Nel- 
son Cnsc.  for  the  neglect  to  survey.  He 
waa  entitled  under  the  circumstances,  hav- 
ing made  his  application  tn  proper  form, 
and  the  railroad  company  having  ni-quired 
no  interest  under  the  definite  location  of 
its  line,  to  wait  until  the  land  was  sur- 
veyed, and  in  the  meantime  to  stand  upon 
his  occupancy,  accompanied,  as  such  occu- 
pancy was,  with  a  twna  fide  intention  to 
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Acquire  titJ«  and  to  reddt  npon  fb»  Unds. 
His  claim  on  tha  laai  could  not  b«  post- 
poned or  defeated  bj  the  fsct  thkt  the  rail- 
road cotDpanj  had*  assumed,  without  right, 
at  a  prior  date,  to  assert  a  claim  to  the 
lands  aa  having  passed  b;r  the  grant  and  to 
have  become  its  proper^,  on  the  definite 
location  of  ita  line. 

Some  reliance  is  placed  on  the  delay  OC' 
vnrring  after  the  survey  of  the  lands  before 
Trodiek  made  his  homestead  application, — 
the  statute  of  May  14th,  ISSO,  chap.  89, 
^il  Stat,  at  L.  HO,  U.  S.  Comp.  Stat. 
■  IBOl,  p.  1382,  prescribing  a  certain  period 
"within  which  the* homesteader  should  act 
after  the  survey  of  the  lands.  But  that 
delay  was  imiDaterial  as  affecting  the  rights 
of  the  homestead  applicant,  because  no 
rights  of  others  had  intervened  inter- 
mediate the  Surrey  and  Trodick's  formal 
application.  A  similar  question  arose  In 
Whitney  t.  Taylor,  158  U.  S.  85,  67,  39 
Ii.ed.9M,  910,  IS  Sup.  Ct.  Rep.  796,  and 
It  was  thus  disposed  of:  "It  ii  true  that 
I  6  of  the  act  of  1653  (10  SUt  at  L.  246, 
ehap.  140)  provides  'that  where  unsurveyed 
lands  are  claimed  by  pre-emption,  the  usual 
notice  of  auch  claim  shall  be  filed  within 
three  months  after  the  return  of  the  plats 
of  surveys  to  the  land  offices.'  But  it  was 
held  in  Johnson  v.  Towsley,  13  Wall.  T2, 
87,  20  L.  ed.  483,  488,  that  a  failure  to 
Oh  within  the  prescribed  time  did  not 
vitiate  the  proceeding,  neither  could  the 
delay  be  taken  advantage  of  by  one  utho 
had  acquired  no  rightt  prior  to  the  filing. 
As  said  in  the  opinion  in  that  case  (p.  90} ; 
'If  no  other  party  has  made  a  settlement 
or  has  given  notice  of  such  Intention,  then 
no  one  has  been  injured  by  the  delay  be- 
yond three  months,  and  if,  at  any  time 
after  the  three  months,  while  the  party  is 
still  in  possession,  he  makes  his  declara- 
tion, and  this  Is  done  before  anyone  else 
hoe  initiated  a  right  of  pre-emption  by  srt- 
tlemant  or  doclorafton,  we  can  see  DO  pur- 
pose in  forbidding  him  to  make  bis  declara- 
tion, or  in  making  it  void  when  made. 
And  we  think  that  Congress  intended  to 
provide  for  the  protection  of  the  first  set- 
tler by  giving  him  three  months  to  make 
his  declaration,  and  for  all  other  settlers 
by  saying,  if  this  is  not  done  within  three 
months,  anyone  else  who  hag  settled  on  it 
within  that  time,  or  at  any  time  before 
the  first  settler  makes  his  declaration,  shall 
have  the  better  right'  See  also  Lansdale 
r.  Daniels,  100  U.  8.  113,  117,  25  L.  ed. 
687,  589,  where  it  is  said:  'Such  a  notice, 
if  given  before  the  time  allowed  by  law, 
is  a  uullityj  bnt  the  rule  is  otherwise  where 
it  it  filed  subsequent  to  the  period  pre- 


scribed liy  the  amendatory  act,  as.  Id  the 
latter  event,  it  is  held  to  be  operative  and 
sufficient  unless  some  other  person  had 
previously  conuneneed  a  aettleiDeiit  and « 
given  the  required  notice  of  claim.'  The  J 
delay  in  filing,  therefore,  had*oo  effect  upon 
the  validity  of  the  declaratory  statement." 

In  McNeal's  Case,  0  Land  Dec  653,  Seo- 
retary  Vilas  referred  to  the  act  of  May 
14th,  ]3S0  (21  SUt.  at.  L.  140,  ehap.  39, 
U.  S.  Comp.  Stat  1901,  p.  1392),  which 
related  to  settlers  on  pnblia  lands,  and 
provided  that  their  rights  should  relate 
back  to  the  date  of  settlement,  the  same  oa 
If  he  settled  under  the  pre-emption  laws. 
The  entry  in  that  case  vras  canceled  l:^  the 
Commissioner.  The  Secretary  said:  "Th«re 
heing  no  intervening  claim,  I  see  no  rea- 
son why  his  rights  may  net  relate  back 
to  the  time  of  his  settlement,  even  though 
he  did  not  file  for  the  land  within  three 
months  thereafter,  in  strict  acoordanca 
with  the  requirements  of  the  act  of  May 
14,  1880."  We  may  add  that  the  Commis- 
sioner of  the  General  Land  Office  made  do 
objection,  in  this  case,  to  Trodick's  appll- 
cation  on  the  ground  of  his  delay  in  male- 
ing  formal  application.  His  decision.  In 
effect  conceded  that  the  application  was 
not  objectionable,  and  was  not  to  be  denied, 
except  on  the  ground  that  Lemline,  wha 
preceded  Trodiek  in  interest,  had  no  claim 
"of  record,"  and  that  Trodick's  formal  ap- 
plication was  not  made  until  after  the  loca- 
tion of  the  railroad  line.  It  is  not  for  the 
railroad  company  to  which  was  wrongfully 
issued  a  patent  to  make  an  objection  to 
I^odick's  claim  which  the  I^nd  Office 
would  not  make.  The  authorities  cited 
show  that  the  ground  assigned  by  the  Com- 
missioner was  wholly  untenable,  as  mat- 
ter of  law,  in  that  he  assumed  that  tfaa  rail- 
road company  acquired  an  InteTest  in  the 
land  by  the  mere  location  of  ita  line  when 
Lemline  was,  at  the  time,  in  actual  occu- 
pancy as  a  homestead  settler. 

Attention  is  called  to  the  decision,  at  the 
present  term,  of  United  States  r.  Chicago, 
M.  &  St.  P.  R.  Co.  [218  U.  S.  233,  54  L. 
ed.  1015,  31  Sup.  Ct  Rep.  7].  That 
case,  it  ia  contended,  is  authority  for  the 
proposition  that  the  railroad  company,  upon 
the  defiutte  location  of  its  line,  under 
a  land -grant  act,  acquired  a  vested  inter- 
est in  the  lands  granted,  unless  there  was 
at  the  time  some  claim  on  the  laud  "of  g, 
record."  It  is  true  the  opinion  in  that  g 
case  referred  to  the  stipulation  *  between  * 
the  parties,  to  the  effect  that,  at  the  time 
of  the  definite  location  of  the  road,  "none 
of  the  lends  described  in  the  bill  of  com- 
plaint had  been  covered  by  any  homeatead 
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entiy,  pre-emption,  declantoiy  statement, 
or  warrant  location  or  other  ezUting  claima 
of  record  in  ttie  office  of  the  Commiaaioner 
of  the  General  Land  Office,"  and  then  pro- 
ceeded: "In  that  view,  and  if  this  were 
the  whole  case,  then,  bejond  ell  question, 
the  law  vould  be  in  favor  of  the  railway 
company;  for  the  grant  of  1864  wae  one 
>»  praeenti  for  the  purposes  therein  men- 
tioned, and  according  to  the  settled  doc- 
trines of  this  court,  the  heneflciaiy  of  the 
grant  was  entitled  to  the  lands  granted 
in  place  limits  which  had  not  been  appro- 
priated or  reserved  by  the  United  States 
for  any  purpose,  or  to  which  a  homestead 
or  pre-emption  right  had  not  attached 
prior  to  tht  defiTiitt  location  of  tht  road 
proposed  to  be  aided.  The  grant  plainly 
included  odd-numbered  sections,  witbin  10 
miles  on  each  side  of  the  road,  which  were 
part  of  the  public  domain,  not  previously 
appropriated  or  set  apart  for  some  specific 
purpose  at  the  time  of  the  definite  loca- 
tion." The  above  words  "of  record,"  it  is 
supposed,  show  that  the  court  intended  to 
modify  the  doctriuee  that  a  bona  fide  set- 
tlement upon  uoBUTvejed  lands,  within 
place  limits,  which  were  entered  upon  an'I 
occupied  in  good  faith  as  a  residence,  be- 
fore the  railway  company  located  its  line, 
with  the  intention  of  acquiring  title  after 
such  lands  shall  have  been  surveyed,  gave 
the  homesteader  a  "claim"  on  the  lands 
which  excepted  tbem  from  the  grant  to  the 
.ailroad  company.  But  this  is  an  error, 
fhe  words  referred  to  were  only  intende>l 
to  describe  one  class  of  the  claims,  the 
attaching  of  which  to  lands  specified  in  an 
act  of  Congress,  prior  to  definite  location, 
hod  the  effect  to  except  them  from  the 
granting  act.  Tbere  was  no  purpose  to 
modify  the  principles  of  the  Nelson  Case, 
g  It  will  serve  no  useful  purpose  to  extend 
N  this  discussion  of  the  cases  cited,  on  behalf 
•  of  the  company,  which,  it  is>aUeged,  dis- 
tinguish this  from  the  Netson  Case,  The 
facts  bring  the  present  case  witbin  the 
ruling  of  that  case,  and  we  adhere  to  the 
principles  there  announced. 

We  are  of  opinion,  that,  as  between  the 
railroad  company  and  the  appellee,  the  lat- 
ter has  the  better  right  to  the  land,  and 
that  the  Land  Office  incorrectly  held  that 
the  company  was  entitled  to  a  patent. 
That  was  an  error  of  law  which  was  prop- 
erly corrected  by  the  reversal  in  the  Cir- 
cuit Court  of  Appeals  of  the  decree  of  the 
Circuit  Court,  with  directions  to  render  u 
linal  decree  recognizing  Trodiek's  ownership 
of  the  lands  in  controversy,  and  adjudging 
that  the  title,  under  the  patent,  was  held 
in  trust  for  him.  The  judgment  of  the  Cir- 
cuit Court  of  Appeals  is  affirmed. 
•For  otber  cases  sm  same  topic  £  |  n 
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UNITED  STITES. 
RAiutoADB  (8  254*)  —  SafTTy  Applunck 
Act— Bjusorablb  Cabb. 

1.  A  carrier  using.  In  moviug  interstata 
traffic,  cars  whose  condition  does  not  satisfy 
the  requirements  of  the  safety  appliance 
acts  of  March  2,  ia03  (27  Stat,  at  L  631, 
chap,  106,  U,  S.  Comp.  Stat.  lOOl,  p.  31741, 
April  1,  1808  (29  Stat,  at  L.  85,  chap,  87, 
U.S.  Comp.  Stat  IBOl,  p.  3175),  andMarch 
2,  1903  (32  Stat,  at  L.  943,  chap.  97G,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1143),  cannot 
escape  the  penalty  therein  prescribed  by 
showing  that  it  exercised  reasonable  care 
in  equipping  its  cars  with  the  required 
safety  appliances,  and  used  due  diligence 
to  keep  them  in  repair  by  the  usual  inspec- 
tion, hut  the  statutes  impose  an  absolute 
duty  upon  the  carrier  which  is  not  dis- 
charged by  the  exercise  of  reasonable  care 
or  diligence. 

[Ed.  Not«.-For  other  awes,  see  Rallroada, 
Dee,  Dig.  I  2H.'] 

Penalties  (i  16*)— Acnon  fob— Civn,  OB 
Criminal— "Civil  Actiok." 

2.  An  action  by  the  United  States  to  re- 
cover from  a  carrier  the  penalty  prescribed 
for  violations  of  tlie  safety  appliance  acta 
of  March  2,  1803,  April  1,  180G,  and  March 
2,  1003,  is  a  civil,  and  not  a  criminal,  action, 

[E<J,  NolB.— For  other  cbs«l,  see  Penalties. 
Cent,  Dig.  tl  13,  15.  IS:    Dec.  Dig.  I  !«.• 

For  otber  deflnltlons.  see  Words  and  PbrwOT, 
vol.  I,  pp.  11S3-119S:    vol.  S,  p.  -mt-J 

[No.  329.] 

Argued  March  0,  1911.     Decided  May  IS, 

IDIL 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
afTirnied  judgments  of  the  District  Court 
tor  the  District  of  Nebrasica  in  favor  of 
the  United  States  in  suits  to  recover  penal- 
ties from  a  carrier  for  violations  of  tha 
safety  appliance   acts.     Affirmed. 

See  same  case  below,  06  C.  C.  A.  042, 
170  Fed.  550. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  J.  Oreeno  and  Ralph 
W.  Bteclcenridge  for  petitioner. 

Assistant  Attorney  General  Fowler  and 
Mr.  Barton  Corneau  for  respondent.  f 

*Mr.  Justice  Harlan  delivered   the  oplo*  • 
ion  of  the  court: 

Two  separate  actions  were  brought  by 
the  government  in  the  district  court  of  the 
United  States  for  the  district  of  Nebraska, 
against  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  an  Iowa  corporation  en- 
gaged as  a  common  carrier  in  interstate 
commerce.  The  object  of  each  action  was 
to  recover  certain  penalties  which,  the 
United  States  alleged,  had  been  incurred 
by  the  company   for  violations,   in  Kveral 
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■pedfled  InatancM,  of  the  ufetf  *ppllanee 
Mta  of  CoDgrefK.  27  Stat  at  L.  031,  ch&p. 
IH,  U.  S.  Comp.  SUt.  1901,  p.  S1T4;  2S 
Btat.  at  L.  85,  cbap.  87,  U.  8.  Comp.  SUt. 
1901.  p.  3176;  32  Stat,  at  L.  943,  chap.  OTS, 
U.  S.  Comp.  Stat.  Supp.  1000,  p.  1143.  By 
eonaent  of  tbe  partiei  and  hf  order  of 
eourt,  the  two  actions  were  eonsolidate'l 
ftnd  tried  together.  At  the  trial  the  court 
directed  a  verdict  of  guilty  as  to  eacTi 
cause  of  action,  and  a  judgment  for  $300 
was  rendered  for  the  government  in  one 
Mse  and  for  $100  in  the  other. 

By   the   original   act  of   March   2d,   1893 

(27  Stat,  at  L.  631,  chap.  196,  U.  8.  Comp. 

But.  1901,  p.  3174),  it  wai  provided  that 

from   and   after   the   l«t   day   of   January, 

gg  1898,  It   ihould   be  unlawful   for  any  com- 

*  mon  carrier  engaged  in  moving  interatatc 

*  traflic  by  railroad  to  use  on  ita  line  any 
locomotive  engine  not  equipped  with  a 
power  driving-wheel  brake  and  applianeea 
for  operating  the  train-brake  lystem,  or, 
after  that  date,  to  run  any  train  in  such 
traffic  that  bad  not  a  auHicient  number  of 
ears  in  it  ho  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  locomotive 
drawing  aucb  train  can  control  its  speed 
without  requiring  brakcmen  to  uae  the 
common  hand  brake  for  that  purpose. 

The  2d  section  provided  "that  on  and 
after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight,  it  shall  be  un- 
lawful for  any  such  common  carrier  to 
haul  or  permit  to  be  hauled  or  used  on 
Its  line  any  car  used  in  moving  interstate 
traflic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be 
uncoupled  without  tbe  necessity  of  men 
going  between  the  ends  of  the  cars."  The 
<th  section,  as  amended  April  let,  1896, 
provided  that  any  such  common  carrier 
using  a  locomotive  engine,  running  a  train, 
or  hauling  or  permitting  to  be  hauled  or 
used  on  its  line  any  ear  in  violation  of  any 
of  the  provisions  of  this  act  "shall  be  lia- 
ble to  a  penalty  of  one  hundred  dotlara  for 
each  and  every  such  violation,  to  be  re- 
covered in  a  Huit  or  suits  to  be  brought 
by  the  United  .States  district  attorney  in 
the  district  court  of  the  United  States  hav- 
ing jurisdiction  in  tha  locality  where  such 
violation  shnll  have  been  committed.  .  .  . 
Provided,  That  nothing  in  this  act  con- 
tained snail  apply  to  trains  composed  of 
four-whrel  cara,  or  to  trains  composed  of 
eight-wheel  standard  logging  care,  where 
tbe  height  of  such  car  from  top  of  rail 
to  center  of  coupling  does  not  exceed  twen- 
ty-five inches,  or  to  locomotives  used  in 
hauling  BUch  trains  when  such  cars  or  loco- 
motives are  exclusively  used  for  the  trans- 
portation of  logs." 

The8th  section  Is  In  these  words:    "That 


any  employee  of  any  such  common  oarrier 
who  may  be  I&jnred  by  any  locomotive, 
car,  or  train  In  ua«  contrary  to  the  pro- a 
vision  of  this  act  shall  not  be  deemed  2 
thereby  to  have  assumed  the  •risk  thereby* 
occasioned,  altbougb  continuing  in  the  em- 
ployment of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car,  or  train  bad 
been  brought  to  bia  knowledge." 

After  referring  to  various  cases  holding 
that  the  omission  of  Congress  to  make 
knowledge  and  diligence  on  the  part  -if 
the  carrier  ingredienta  of  the  act  con- 
demned, the  trial  court  said;  "Its  omis- 
sion was  intentional,  in  order  that  this 
statute  might  induce  such  a  high  degree  of 
care  and  diligence  on  the  part  of  the  rail- 
way company  as  to  necessitate  a  ehang* 
in  the  manner  of  inspecting  appliances,  and 
to  protect  ths  lives  and  the  safety  of  its 
employees,  provided  tbe  accident  occurs 
from  a  defective  appliance  such  as  is  des> 
ignated  in  this  act.  And  tor  these  reasons 
the  jury  will  be  peremptorily  instructed 
to  return  a  verdict  for  the  government  on 
each  count  of  the  petition."  flSS  Fed. 
182.]  In  tbe  circuit  court  of  appeals  that 
judgment  was  affirmed.  In  the  course  of 
its  opinion  the  latter  court  said:  "The 
cause  is  simplified  by  the  concession  of 
counsel  for  the  railway  company  that  there 
was  evidence  tending  to  prove  the  defective 
condition  of  each  of  the  four  cars  aa 
charged,  and  that  they  were  nil  being  used 
at  the  time  stated  in  the  several  counts 
in  hauling  interstate  commerce,  or  as  a 
part  of  a  train  containing  other  ears  nhicli  ' 
were  doing  so.  The  sole  contention  Is  that, 
notwithstanding  this  concession,  inasmuch 
as  it  appears  by  the  proof  that  defendant 
did  not  know  ita  cars  were  out  of  repair, 
and  had  no  actual  intention  at  the  time  to 
violate  the  law,  but,  on  the  contrary,  had 
exercised  reasonable  care  to  keep  them  lu 
repair  by  the  usual  inspections,  it  is  not 
liable  in  this  action.  Learned  counsel  con- 
cede, what  is  undoubtedly  true,  that  aus- 
tatning  their  contention  involves  a  reveraal 
of  the  doctrine  unanimously  declared  by 
this  court  in  United  States  v.  Atchison.  T. 
ft  S.  F.  R.  Co.  90  C.  C.  A.  327,  183  Fed.  ^ 
617,  and  United  States  v.  Denver  ft  R.  Q.  g 
R.  Co.  90  C.  C.  A.  329,  1B3  Fed.'SIO.  an.I  • 
a  disregard  of  what  they  call  the  dictum 
of  the  Supreme  Court  in  St.  Louis.  I.  M, 
ft  S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  62 
L.  ed.  lOOI,  28  Sup.  a.  Rep.  SIS,  and  they 
accordingly  invite  ua  to  enter  upon  a  recon- 
sideration of  the  questions  so  decided.  It 
was  held  by  us,  and  in  our  opinion  it  was 
necessarily  held  by  the  Supreme  Court  in 
the  Taylor  Case,  that  the  duty  of  railroads 
under  the  statute  in  question  is  en  absolut* 
duty,  and  not  one  which  is  discharged  by 
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tiia  axercise  of  reasonable  can  or  dlligenM. 
Since  those  euee  were  decided,  thie  eoutt, 
In  the  can  of  Chicago,  M.  ft  St.  P.  R.  Co. 
▼.  United  State*.  20  LJl.A.(N.S.)  473,  01 
CCA.  373,  lae  Fed.  423,  bat  agaio  ap- 
proved of  their  doctrine,  Mid  the  circuit 
court  of  appeaie  for  the  fourth  circuit  in 
the  UM  of  Atlantic  Coast  Line  R.  Co.  t. 
United  States  (decided  Maroh  I,  1900)  04 
a  C.  A.  3S,  168  Fed.  176,  in  considering 
thia  question,  made  a  review  of  pertinent 
authorities,  and  particularly  of  the  cases 
of  this  court  as  well  se  of  the  Taylor  Cose, 
and  in  an  exhaustive  opinion  reached  the 
same  eonclnsian  that  we  did.  .  .  .  The 
•et  made  it  unlawful  for  railroads  to  use 
cars  not  equipped  as  therein  provided,  and 
thereby  imposed  a  duty  upon  railroad  com- 
panies to  equip  cars  accordingly.  Thii  was, 
by  clear  and  unequivocal  language  of  the 
lawmaker,  made  an  absolute  duty,  not  de- 
|)endab1e  upon  the  exercise  of  diligence  or 
the  existence  of  any  wrong  intent  on  the 
part  of  the  railroad  companies.  Whether 
a  defendant  carrier  knew  its  cars  were  out 
of  order  or  not  is  immaterial.  Its  duty 
was  to  know  they  were  in  order  and  kept 
In  order  at  all  times.  Cases  supra.  A 
breach  of  this  duty,  like  the  breach  of 
most  civil  duties,  naturally  entailed  a  lia- 
bility, and  Congress  fixed  that  liability,  not 
as  a  punishment  for  a  criminal  offense,  but 
aa  a  civil  consequence,  so  tar  as  the  gov- 
ernment was  concerned,  of  a  failure  to  per- 
form the  duty  which,  in  the  opinion  of 
Congress,  the  public  weal  demanded  should 
l>e  performed  by  railroad  companies."  95 
C.  C.  A.  M2,  170  Fed.  558. 
>■  Does  the  act  of  Congress  in  question  im- 
?  pose  on  an*interatate  carrier  an  absolute 
duty  to  see  to  It  that  no  car  is  hauled  or 
permitted  to  be  hauled  or  used  on  its  line 
unless  it  be  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars!  Can 
the  carrier  engaged  in  moving  interstate 
traffic  escape  the  penalty  prescribed  for  a 
violation  of  the  act,  in  the  particulars  just 
mentioned,  by  showing  that  it  had  exer- 
elled  Teasanab}e  care  in  equipping  ita  cars 
with  the  required  coupler,  and  hud  used 
due  diligence  to  ascertain,  from  time  to 
time,  whether  sucb  cars  were  properly 
equipped  t 

The  court  below  held  that  an  explicit 
answer  to  the  above  questions  was  to  be 
found  in  St.  Louis,  1.  M.  ft  S.  R.  Co.  v. 
Taylor,  supra.  The  government  insists 
that  euch  was  the  effect  of  the  decision 
of  that  ease.  The  defendant  contends  that 
the  qnsatlons  here  presented  were 'not  nec- 
•■sai;  to  be  decided  in  the  Taylor  Case, 
and  that  an  examination  of  them  now  is 


not  precluded  by  anything  involved  In  that 
case. 

Under  the  circumstaneea  and  because  of 
the  Importance  of  the  questions  raised,  it 
•eems  appropriato.  If  not  necessary,  to 
state  the  origin  of  the  Taylor  Case  and 
the  grounds  upon  which  this  court  pro- 
ceeded. 

Neal,  as  administrator  of  the  estate  of 
Taylor,  brought  an  action  In  an  Arkansas 
court  against  the  St.  Louis,  Iron  Mountain, 
ft  Southern  Railway  Company  to  recover 
damages  for  the  death  of  Taylor,  one  of 
its  employees,  whose  death,  it  was  alleged, 
bad  been  caused  by  the  company's  failure 
to  provide  certain  lafety  appliances  re- 
quired by  the  act  of  Congress,  Pursuant 
to  the  direction  of  the  state  court,  a  ver- 
dict was  returned  for  the  railway  company. 
The  case  was  taken  to  the  supreme  court 
of  Arkansas,  and  that  court  decided  that 
the  act  of  Congress  departed  from  or  sup- 
planted that  general  rule  obtaining  between 
master  and  servant,  which  protected  the  n 
master,  when  charged  with  the  failure  to^ 
have  safe  machinery  for  the  Berv«nt,*If* 
it  appeared  that  the  master  used  reason* 
able  care  and  diligence  in  providing  suitable 
and  safe  appliances.  "But,"  that  court 
said,  "it  Is  different  where  the  injury  ts 
caused  by  a  violation  of  a  statutory  duty 
on  the  part  of  the  master.  The  statute 
upon  which  this  case  is  based  does  not  say 
that  the  company  shall  use  ordinary  care 
to  provide  its  cars  with  drawbars  of  a  cer- 
tain height,  but  it  imposes  as  a  positlvo 
duty  upon  railway  companies  that  they 
shall  do  so.  .  .  .  The  act  of  Congress 
requiring  railroad  companies  to  equip  their 
cars  with  drawbars  of  standard  and  uni- 
form heights  speciflcalty  provides  that  au 
employee  injured  by  the  failure  of  a  com- 
pany to  comply  with  the  act  shall  not  be 
deemed  to  have  aeaumed  the  risk  by  reason 
of  his  knowledge  that  the  company  had  not 
complied  with  the  statute,  and  there  is  no 
question  of  assumed  risk  presented."  The 
supreme  court  of  the  state  was  therefore 
of  opinion  that  the  trial  court  had  not  cor- 
rectly interpreted  the  act  of  Congress  in 
respect  of  the  nature  of  the  duty  Imposed 
by  the  statute  on  the  railroad  company, 
and  directed  the  case  to  be  sent  back  for 
a  new  trial.  Neal  v.  St.  Louis.  L  M.  ft  S. 
R.  Co.  71  Ark.  445.  4.50.  79  S.  W.  B20.  The 
second  trial  was  corducted  on  the  basis  of 
the  principles  announced  by  the  supremo 
court  of  Arkansas  in  that  case.  At  the 
second  trial  the  railway  company  asked 
the  court  to  instruct,  but  the  rnurt  refused 
to  instruct,  the  jury  as  fntlows;  "The 
court  tells  you  that  if  ymi  find  from  the 
evidence  in  this  case  the  dcfenitart  equipped 
all    its  cars   with   uniform    and    standard 
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hdglit  drftwbATi  wboi  raeh  oan  ara  flnt 
built  uid  turned  out  of  tbe  shops,  tben  tbe 
defendant  Is  onlj  bound  to  luB  ordinary 
oora  to  maintAln  such  drAwban  tt  tho  uni- 
form knd  stuidBrd  height  spoken  of  in  tbe 
testimony."  This  was  designated  as  In- 
■trnction  No.  S8,  asked  b;  th«  railway 
eompanf.  It  appears  at  page  180  of  the 
original  record,  on  file  in  tida  court,  of  the 
Taylor  Ckae.  At  tho  last  trial  there  was 
^  a  verdict  in  the  state  court  against  the 
»•  railway  oompanj.  The  oompany  appealed 
■  to  the  •npreme*  court  of  Arkansas,  where 
the  judgment  was  affirmed.  St.  Louis,  I. 
M.  ft  S.  R.  Co.  T.  Neal,  S3  Ark.  S9I,  EBB, 

M  8.  w.  ese. 

The  railway  company  prosecuted  a  writ 
of  error  to  this  court,  and  the  caae  is  re- 
ported «a  St.  Louis,  I.  M:  ft  8.  R.  Co.  t. 
Taylor,  210  U.  S.  281,  Iffi  L.  ed.  1061,  28 
Bnp.  Ot  Rap.  OlS.  It  was  assigned  by  the 
eompany  for  error,  and  Its  counsel  insisted 
that  the  trial  court  erred  in  refusing  tbe 
above  instruction.  No.  23,  and  that  the 
Bupreme  court  of  the  state  erred  in  not 
■o  ruling.  (Original  record,  p.  IM.)  The 
reason  assigned  in  support  of  that  view 
waa  that  "a  reasonable  constnetion  of  tbe 
aafety  appliance  act  Is  that  if  the  railroad 
eompany  equipped  all  its  cars  with  uni- 
form lind  etandard  height  drawbars  when 
neb  cars  were  first  built  and  turned  out 
of  the  shops,  then  that  th«rtaft«r  tbe  de- 
fendant is  only  bound  to  use  wMnary  oart 
to  maintain  such  drawbars  at  the  uniform 
and  standard  height  mentioned  In  the  tes- 
timony." Counsel  for  the  other  aide  con- 
tended in  the  case  In  210  U.  S.  that  "under 
the  safety  appliance  act  it  ia  Immaterial 
whether  the  defendant  had  notice  of  tbe 
defect,  or  bad  used  ordinary  care  to  pre- 
vent this  and  similar  defects  from  arising," 
and  that  "tbe  railroad  is  liable  under  tbe 
•et,  unconditionally,  for  any  violation  of 
Its  provisions," — citing  Southern  R.  Co.  v. 
Oareon,  194  U.  S.  138,  48  L.  ed.  007,  24  Sup. 
Ct.Rep.  609;  United  Stntes  v.  Atlantic  Coast 
Line  R.  Co.  163  Fed.  918;  United  States  v. 
Southern  R.  Co.  135  Fed.  122;  UniUd 
States  V.  Great  Northern  H.  Co.  150  Fed. 
229.  It  le  thus  seen  that  whether  tbe  act 
of  Congress  imposed  an  absolute  duty  upon 
tbe  carrier  in  the  matter  of  the  required 
aafety  appliances,  or  whether  knowledge  or 
diligence  on  its  part  was  an  ingredient  in 
the  act  condemned,  waa  a  question  distinct- 
Ij  presented  here  by  the  assignments  of 
error  and  by  counsel  on  both  sides.  This 
eourt  regarded  the  question  as  properly 
presented  on  the  record,  and  that  Its  duty 
was  to  meet  and  decide  it.  Speaking  by 
«  VLt.  Justice  Moody,  It  said:  "It  is  not, 
M  and  cannot  be,  disputed  that  the  questions 
*  raised  by  the  errors  aarigned^ware  season- 


ably and  properly  made  b  the  court  below, 
■o  as  to.  give  this  court  Jurisdiction  to 
consider  them;  so  no  time  need  be  spent 
on  that."  What,  then,  was  held  by  this 
court  in  the  Taylor  Case!  Among  other 
things,  the  court  said:  *0n  this  state  of 
the  evidence  the  defendant  was  refused  in- 
stmctions,  in  substance,  that  if  tbe  defend- 
ant furnished  cars  which  were  constructed 
with  drawbars  of  a  standard  height,  and 
furnished  shims  to  competent  inspectors 
and  train  men,  and  used  reasonable  oar* 
to  keep  the  drawbare  at  a  reasonable 
height,  it  had  complied  with  its  statutory 
duty,  and,  if  the  lowering  of  the  drawbar 
resulted  from  the  failun  to  use  the  sbims, 
that  was  the  negligence  of  a  fellow  serv- 
ant, for  which  the  defendant  was  not  re- 
sponsible. In  deciding  tbe  questions  thus 
raised,  upon  which  tbe  courts  have  differed 
(St.  Louis  ft  S.  F.  R.  Co.  v.  Delk,  M  C 
C.  A.  9S,  IfiS  Fed.  031,  14  A.  ft  E.  Ann.  Cas. 
233),  we  need  not  enter  into  the  wilderness 
of  eases  upon  the  common-law  duty  of  the 
employer  to  use  reasonable  care  to  fomleh 
his  employee  reasonably  safe  tools,  ma- 
chinery, and  appliances,  or  conBlder  wben 
and  how  far  that  duty  may  be  performed 
by  delegating  it  to  suitable  person*  for 
whose  default  the  employer  Is  not  reepov- 
slUe.  In  tbe  ease  before  us  tbe  liability 
of  the  defendant  does  not  grow  out  of  the 
common-law  duty  of  master  to  servant. 
The  CoDgreBs,  not  tatUfied  with  fh«  com- 
mtm-lavt  duty  and  i(«  rtaulting  liahiltty, 
has  prescribed  and  defined  the  dvtn  by  ttat- 
ute.  We  have  nothing  to  do  hut  to  ascer> 
tain  and  declare  tbe  meaning  of  a  few  aim* 
pie  words  in  which  the  duty  is  described. 
It  is  enacted  that  'no  ears,  either  loaded 
or  unloaded,  shall  be  need  in  Interstate 
traffic  which  do  not  comply  with  the  stand- 
ard.' There  is  no  escape  from  the  meaning 
of  these  words.  Explanation  cannot  clarify 
them,  and  ought  not  to  be  employed  to 
confuse  them  or  lessen  their  significance. 
The  obvious  purpose  of  the  legislature  was 
to  mtpplant  the  gvalified  duty  of  the  com- 
mon taio  ^eith  an  ahtolute  duty  deemed  by  ^ 
it  mora  fuit.  If  the  railroad  does,  in  point  ^ 
of  faet,*use  cars  which  do  not  comply  with  • 
the  standard,  it  violates  the  plain  prohibi- 
tions of  the  law,  and  there  arises  from 
that  violation  the  liability  to  make  com- 
pensation to  one  who  is  injured  by  It.  It 
is  urged  that  thia  is  a  harsh  construction. 
To  this  we  reply  that,  if  it  be  the  true 
construction.  Its  harshness  is  no  concern  of 
the  courts.  They  (kape  tw  re»pon»ihility  for 
the  futtiee  or  wiedom  of  le^ialafion,  and 
no  duty  eneept  to  enforce  ttit  lav>  at  it  t» 
un^Ctcn,  unlets  it  is  clearly  beyond  tht  etm- 
■tilutional  power  of  th«  lau>makin{f  body. 
...    It  is  quite  conceivable  that  Gob- 
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gTMi,  contemplating  the  inevitable  hard- 
ibip  of  aueh  injuries,  and  hoping  to  di- 
■niDieb  the  economic  loae  to  the  eommuDitj 
reaiilting  from  them,  should  deem  it  wise 
to  impose  their  burdens  upon  those  irho 
could  measurably  control  their  eauaes,  in- 
■tead  of  upon  those  who  are  in  the  main 
helpless  in  that  regard.  Such  a  polic]' 
would  he  intelligible,  and,  to  aaj  the  least, 
not  so  UDreasonuhle  aa  to  require  us  to 
doubt  that  it  was  intended,  and  to  seek 
tome  unnatural  interpretation  of  common 
words.  We  see  no  error  In  this  part  of 
the  case."  These  Tiews  were  not  new,  but 
were  in  accord  with  previous  judgments  in 
several  cases  in  the  Federal  courts.  In 
United  States  v.  Philadelphia  A  B.  R.  Co. 
lao  Fed.  096,  698;  United  States  t.  Louis- 
ville ft  N.  R.  Co.  162  Fed.  IBS,  186;  United 
SUtes  V.  Chicago  G.  W.  R.  Co,  162  Fed, 
775,  778. 

It  cannot  then  be  doubted  that  tliis  court 
in  the  Tajlor  Case  considered  the  scope 
and  effect  of  the  safety  appliance  act  of 
Congress  a*  directly  involved  in  the  ques- 
tions raised  in  that  case,  and  it  expressly 
decided  that  the  proviaion  in  the  Sd  section 
relating  to  automatic  couplers  imposed  an 
absolute  duty  on  each  corporation  in  every 
case  to  provide  the  required  couplers  on 
cars  used  in  interstate  traffic.  It  also  de- 
cided that  nonperformance  of  that  duty 
could  not  be  evaded  or  excused  by  proof 
^  that  the  corporation  had  used  ordinary  care 
g  in  the  selection  of  proper  couplera  or  rea- 
■  sonable  diligence  in  using  them  and'ascer- 
taining  their  condition  from  time  to  time. 
That  the  Taylor  Case,  as  decided  by  this 
court,  has  been  so  interpreted  and  acted 
upon  by  the  Federal  courts  generally,  is 
entirely  clear,  as  appears  from  the  cases 
cited  in  the  msrgin.t 

In  United  States  v,  Atchison,  T.  &,  S, 
P.  R  Co.  90  C.  C.  A,  327,  183  Fed.  617,  Mr. 
Justice  Van  Devanter,  then  circuit  judgp. 
speaking  for  the  circuit  court  of  appeals, 
referred  to  the  Taylor  Case  in  this  court, 
saying:  "It  is  now  authoritatively  settled 
that  the  duty  of  the  railway  company  in 
situations  where  the  congressional  law  is 
applicable  is  not  that  of  exercising  reason- 

fUnited  States  v.  Philadelphia  &  R.  E. 
Co.  162  Fed.  403;  United  States  v.  Lehigh 
Valley  R.  Co.  162  Fed.  410 :  United  States 
V.  Denver  &  R.  G.  R.  Co.  90  C.  C.  A.  329, 
163  Fed,  61 9-,  Chicago,  M,  &,  St.  P.  R,  Co, 
V.  United  States,  20  L.R.A.(N.S.)  4T3,  Ul 
C.  C.  A.  373,  IBS  Fed.  423;  Donepan  v. 
Baltimore  4  N.  Y.  R.  Co.  Bl  C.  C.  A.  555, 
166  Fed.  809;  United  States  v.  Erie  R.  Co. 
166  Fed.  352;  United  States  v.  Wheeling 
&.  L.  E.  R.  Co.  167  Fed.  198,  201 ;  Atlantic 
Coast  Line  R.  Co,  v.  United  StaUs,  94  C. 
a  A.  35,  168  Fed.  175,  184;  Chicago  Junc- 
tion R.  Co.  T.  King,  94  a  a  A.  852,  189 


able  ears  in  maJntalnlng  the  prescribed 
safety  appliance  in  operative  condition,  but 
is  absolute.  In  tbat  case  the  common-law 
rules  in  respect  of  tbe  ttzerciss  of  reason- 
able care  by  the  master,  and  of  tbs  non- 
liability of  the  master  for  the  negligence 
of  a  fellow  servant,  were  invoked  by  the 
railway  company,  and  were  held  by  tha 
court  to  be  superseded  by  the  statute; 
.  ,  .  While  the  defective  appliance  in 
that  case  was  a  drawbar,  and  not  a  coupler, 
and  the  action  was  one  to  recover  damages 
for  the  death  of  an  employee,  and  not  a 
penalty,  we  perceive  nothing  in  these  dif< 
ferences  which  distinguish  tbat  case  from  ,. 
this.  As  respects  the  nature  of  the  duty  g 
placed'upon  the  railway  company,  J  6,  re-  • 
lating  to  drawbars,  is  the  same  as  S  ^i 
relating  to  couplers;  and  g  6,  relating  to  - 
the  penalty,  is  expressed  in  terms  which 
embrace  every  violation  of  any  provision 
of  the  preceding  sections.  Indeed,  a  survey 
of  the  entire  statute  leaves  no  room  to 
doubt  tbat  tZ\  violations  thereof  are  put 
in  the  same  category,  and  that  whatever 
properly  would  be  deemed  a  violation  in 
an  action  to  recover  for  personal  injuries 
is  to  be  deemed  equally  a  violation  in  an 
action  to  recover  a  penalty." 

In  view  of  these  facts,  we  are  unwilling 
to  regard  the  question  aa  to  the  meaning 
and  scope  of  the  safety  appliance  act,  so 
far  aa  it  relates  to  automatic  couplers  on 
trains  moving  interstate  trallie,  as  open  to 
further  discussion  here.  If  the  court  was 
wrong  in  the  Taylor  Case,  the  way  is  open 
for  such  an  amendment  of  the  statute  as 
Congress  may,  in  its  discretion,  deem 
proper.  This  court  ought  not  now  disturb 
whet  baa  been  so  widely  accepted  and  acted 
upon  by  the  courts  aa  having  been  decided 
in  that  ease.  A  contrary  course  would 
cause  inflnite  uncertainty,  if  not  mis- 
chief, in  tbe  administration  of  the  law  in 
the  Federal  courts.  To  avoid  misapprehen- 
sion, it  is  appropriate  to  say  that  we  are 
not  to  be  understood  as  questioning  the 
soundness  of  the  interpretation  heretofore 
placed  by  this  court  upon  the  safety  ap- 
pliance act.  We  only  mean  to  say  that 
until   Congress,   by   on   amendment   of   the 

Fed,  372,  377;  United  States  v.  Southern 
P.  Co.  94  C,  C.  A,  629,  109  Fed.  407,  409; 
Watson  V.  St,  Louis  I.  M.  4  S.  R.  Co.  160 
Fed.  942;  Wnbnsh  H.  Co.  v.  United  SUtes, 
97  C.  C.  A.  284,  172  Fed.  864;  Atchison, 
T.  i  S.  F.  R,  Co,  T.  United  States,  96  C, 
C.  A,  604.  172  Fed.  1021 ;  Norfolk  t  W.  R. 
Co.  V.  United  States.  101  C.  C.  A.  24B,  J77 
Fed,  023;  United  Stiitea  v.  Illinois  C.  R. 
Co.  101  C,  C  A.  15,  177  Fed.  801 ;  Johnson 
V.  Great  Northern  R.  Co.  ]02  C.  0.  A.  &'■'. 
179  Fed,  646 1  Sielgel  v.  New  Vork  C.  ft  H. 
R.  R,  Co.  178  Fed.  873. 
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■Utnto,  diuifM  tlia  nila  •nnoonevd  in  tbe 
Taylor  Cue,  thU  court  will  aiUieTe  to  And 
Applj  tlut  role. 

The  Taylor  OtM  wu  a  strietl;  eiril  pro- 
ceeding, being  an  action  bj  in  individual 
to  recover  dunagea  for  a  personal  injury 
alleged  to  have  been  oaiued  by  the  negli- 
gence of  a  corporatioDi  vhereaa,  the  pree- 
•nt  action  ia  to  recover  a  penalty.  Thin 
difference,  it  is  auggeated,  will  juatify  a 
re-examination,  upon  principle,  of  the  rule 
announced  in  the  Taylor  Case.  In  effect, 
ggthe  contention  fa  that  the  present  action 
2  for  a  penalty  is  a  criminal  prosecution,  and 
■  that  the  defendant  cannot  bs  held  guilty  of 
a  crime  when  it  had  no  thought  or  purpose 
to  commit  a  crime,  and  endeavored  with 
due  diligence  to  obey  the  act  of  Congreas. 
This  contention  is  unsound,  because  tbe 
present  action  is  a  civil  one.  It  is  settled 
law  that  "a  certain  sum,  or  a  sum  which 
can  readily  be  reduced  to  a  certainty,  pre- 
eeribed  in  a  statute  as  a  penalty  for  the 
violation  of  law,  may  be  recovered  by  civil 
action,  even  if  it  may  slao  be  recovered  in 
a  proceeding  which  is  technically  criminal." 
It  was  so  decided,  upon  full  consideration, 
in  Hepner  v.  United  States,  213  U.  S.  103, 
lOB,  53  L.  ed.  720,  722,  27  LJl.A.{N.S.)  73ft. 
20  Sup.  Ct.  Rep.  474,  16  A.  &  E.  Ann.  Cas. 
900.  In  that  case  It  was  also  held  that 
it  was  competent  for  the  trial  court.  ( 
though  the  action  was  for  a  penalty, 
direct  a  verdict  for  the  government,  the 
court  saying  that  it  was  "fundamental  in 
tbe  conduct  of  civil  actions,  that  the  court 
may  withdraw  a  case  from  the  Jury,  and 
direct  a  verdict  according  to  the  law,  if  the 
evidence  is  iineontraiiicted  and  raiaes  only 
a  question  of  law."  Bo,  in  Oceanic  Stea:n 
NaT.  Co.  V.  Stranahon.  214  U.  S,  320.  337. 
S38,  63  L.  ed.  1013,  1021,  1022,  20  Sup.  Ct. 
Kep.  871;  "The  contention  that  because  the 
exaction  which  the  statute  authorizes  tlie 
Secretary  of  Commerce  and  Labor  to  im- 
poae  ia  a  penalty,  therefore  its  enforcement 
is  necessarily  governed  by  the  rules  con- 
trolling in  the  prosecution  of  criminal  of- 
fenses, is  clearly  without  merit,  and  is  not 
open  to  discussion,"  If  the  statute  upon 
which  the  present  action  Is  based  had  ex- 
pressly or  bj  implication  declared  that  the 
penalty  prescribed  may  only  be  recovered 
by  a  criminal  proceeding,  that  direction 
must  have  been  followed.  The  power  of 
the  legislnlure  to  declare  an  oflense,  and 
to  exclude  the  elements  of  knowledge  and 
due   diligence   from   any   inquiry   as   to   it* 

tloned.  Reg.  v.  Woodrow,  16  Mees,  4  W. 
404,  417,  2  New  Seas.  Cbb.  340,  10  L,  J. 
Mag.  Cas.  122;  People  v.  Snowberger,  113 
Mich  86.  67  Am.  Rt.  Rep.  449,  71  N.  W. 
407;  Com.  v.  Emmons.  03  Mass,  0,  8;  Peo- 


pl«  r.  Roby,  Si  Meh.  E77,  SO  Am.  Rep. 
270,  IB  N.  W.  366;  Edgar  v.  State,  37  Ark. « 
219,  223;  State  v.  Baltimore  k  8.  St«am  g 
Co.  13  Md.  181,*  187,  188.  In  Halated  v.* 
State,  41  N.  J.  L.  S62,  691,  32  Am.  Rep. 
247,  the  luggeation  was  made  that.  In  de- 
termining tbe  mind  of  the  legislature,  tha 
dietatea  of  natural  justice  should  be  the 
ground  of  decision,  and  not  simply  regarded 
ss  a  mere  circumstance  of  weight.  But 
that  court  said:  "As  there  Is  an  undoubted 
competency  in  the  lawmaker  to  declare  an 
act  criminal,  irrespective  of  the  knowledge 
or  motive  of  the  doer  of  such  act,  there 
can  be,  of  necessity,  no  judicial  authority 
having  tbe  power  to  require,  in  the  en- 
forcement of  the  law,  such  knowledge  or 
motive  to  be  shown.  In  such  instances  the 
entire  function  of  the  court  is  to  dnd  out 
the  intention  of  the  legislature,  and  to  en- 
force the  law  in  absolute  conformity  to 
such  intention."  So,  in  Greenleaf  on  Evi- 
dence; "Where  a  statute  commands  that 
an  act  he  done  or  omitted,  which,  in  tha 
absence  of  such  statute,  might  h.tve  been 
done  or  omitted  without  culpability,  ig- 
norance of  the  fact  or  state  of  things  con- 
templated by  the  statute,  it  aeema,  will 
not  excuse  its  violation.  Thus,  for  exam- 
ple, where  the  law  enacts  the  forfeiture  of 
a  ship  having  smuggled  goods  on  board,  and 
such  goods  are  secreted  on  board  by  some 
of  the  crew,  the  owner  and  ofUcers  being 
alike  innorentty  Ji^orant  of  the  fact,  yet 
the  forfeiture  is  incurred,  notwithstanding 
their  ignorance.  Such  Is  also  the  case  in 
regard  to  many  other  fiscal,  police,  and 
other  laws  and  regulations,  for  the  mere 
violation  of  which,  irrespective  of  the  mo- 
tives or  knowledge  of  the  party,  certain 
penalties  are  enacted;  for  the  law,  in  these 
coses,  seems  to  hind  the  party  to  know  the 
farts  and  to  obey  the  law  at  his  peril." 
3  flreenl.  IBth  ed.  g§  21,  26,  and  notes. 

We  need  Say  nothing  more.  The  caae  Is 
plainly  covered  by  the  act  Of  Congress. 
And  as  it  is  determined  by  the  rule  an- 
nounced in  the  Taylor  Case,  it  must  be 
held  that  no  error  of  law  was  committed 
to  the  prejudice  of  the  defendant,  and  tha 
judgment  must  be  aSirmed. 

It  is  so  ordered. 


inoV,  B.  ESI.) 

E.  M.  DELK.  Petitioner, 


CowuERCE  (J  27*)— Safbtt  Apfliakck  Act 
— Cabb  "Dseo  iit  Ihterbtatb  Couueboi.'' 

1.  A   freieht   car   loaded   with   intersteta 
freight,  and  placed  on  a  side  track  in  tha 
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Tuilway  j'ard  at  destination,  to  avait  sim- 
ple repairs  to  the  automatic  coupler,  U 
Deed  in  moving  InterstatB  commerce  witbtn 
the  meanins  of  the  safety  appliance  act  of 
March  2,  1803  (27  SUt.  at  L.  531,  chap. 
t96,  U.  S.  Comp.  Stat.  1901,  p.  3174),  when 
a  coupling  wjta  another  car  is  thereafter 
attempted  bj  the  carrier's  order,  during  the 
course  of  switching  operationa. 

TEd.  Nola.— For  othir  ewitm,  m«  Conunaree. 
Op-.  DI*.  I  n.' 

For  otbar  danalMons,  ■••  Word*  and  Phruaa. 
Tol.  8,  pp.  JSM-TMI:    vol.  S,  p.  7825.] 

Uastbb  ahd  Sebva\t  (J  111*)  — Saftti 
Appliarcb  AcT^RKAaoNABLB  Case. 
S.  Ad  absolute  dutj  to  provide  everj  car 
used  in  moving  interstate  traffic  with  auto- 
matic couplers,  and  to  maintain  theoi  In 
proper  condition  at  all  times  and  under  all 
circumstances,  is  imposed  upon  interstate 
Carrie ri  by  the  safety  appliance  act  of 
March  2,  1SB3,  which  was  not  discharged 
by  properly  equipping  the  car  with  auto- 
matic couplers,  and  using  due  diligence  to 
Iceep  tbem  in  good  working  order. 

IBM.  Note —For  oth-r  chcs,  eea  Haatar  an< 
-BarvaDl.  Dec.  Dlr  I  111.*] 

TaLAL  (I  139«)— DiRBCTiNo  Vbbdiot— Dm- 

CRBFANCT  in  TKRIMOHT. 

i  3.  The  trial  court  properly  refused  to 
ebarge  as  a  matter  of  law  that  the  evidence 
established  the  defense  of  contributory  neg- 
ligence, where  the  testimony  on  that  ques- 
tion was  Buch  as  to  leove  fair  ground  for 
difference  of  opinion. 

(Ed.  NMs.—For  otbar  cama.  aaa  Trial,  Cant 
nig.  n  »I-M1 ;    Dae,   Dig.  I  1J9.'] 

ConBTH  (I  383*)— DispoBinoiT  o»  Caosb. 


4.  A   I 


for   e 


construing  the  safety  appli 
llarch  2,  ISBS,  of  the  judgment  of  a  circuit 
court  of  appeals  reversing  a  judgment  of  a 
circuit  court  In  favor  of  an  employee  in  an 
action  against  a  carrier  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  its  negligence,  furnishes  no  rea- 
son for  disturbing  the  judgment  of  the  trial 
court,  where  no  error  of  law  appears  to 
have  been  committed  in  that  court  to  the 
prejudice  of  the  carrier. 

[Bd.  Note,— For  otber  casai.  ■••  Courts,  Dae. 
Dig.  g  8S3.'] 

[No.   88.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  to  review  a  judgment 
whieh  reversed  a  judgment  of  the  Circuit 
Court  for  the  Western  District  of  Tennes- 
see, in  favor  of  an  employee  in  an  action 
to  recover  damages  from  a  carrier  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  itfl  negligence.  Reversed,  and  judgment 
of  the  Orcuit  Court  affirmed. 

See  same  case  below,  B6  0,  C,  A.  95, 
I5S  Fed.  93],  U  A.  i.  E.  Ann.  Caa.  233. 

The  facte  are  stated  in  the  opinion. 

Messrs.  I.nther  M.  Walter,  W.  A. 
Percy,  and  T.  F.  Eelley  for  petitioner. 


Mssara.   Bdward   T.   Bllller   and  W.   F. 

Evana  for  respondent. 

Assistant  Attorney  General  Fowler  and 
Mr.  Rarton  Comeau  for  the  United  Statoa 


*  Hr.  Justice  Harlan  delivered  the  opin*  * 
ion  of  the  court: 

The  St.  Louis  ft  San  FrandKO  Railroad 
Companf,  a  Missouri  corporation  engaged 
In  commerce  aa  a  carrier  of  freight  and 
pasMngere  through  Tennessee  and  other 
states,  waa  sued  In  one  of  the  courts  of 
Tennessee  by  the  petitioner,  Delk,  tor  dam- 
ages alleged  to  have  been  sustained  by  him 
while  engaged  in  the  discharge  of  his  du- 
ties u  an  employee  of  the  company.  On 
the  petition  of  the  railroad  company  the 
case  waa  removed  to  the  circuit  court  of 
the  United  States  on  the  ground  of  di- 
versity of  citiienship. 

The  declaration  contained  several  counts, 
bot  the  basis  of  the  plaintifT*  claim  is  the 
alleged  failure  of  the  railroad  company  to 
provide  proper  automatic  couplers,  as  re- 
quired by  the  act  of  Congress  of  March  2d, 
1803,  known  at  the  original  safety  appli- 
ance act.  27  Stat,  at  L.  S31,  chap.  IH, 
U.  S.  Comp.  Stat.  1901,  p.  3174.  The  com- 
pany filed  a  plea,  putting  in  issue  the  ma- 
terial allegations  of  tbe  declaration.  It 
also  proceeded  on  the  ground  that  the  in- 
juries complained  of  were  caused  by  the 
plaintiff's  own  fault  in  not  observing  proper 
care  in  doing  the  work  in  which  he  was 
engaged  when  injured. 

Upon  a  trial  of  the  case  in  the  Federal 
court  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $7,500.     The  com-  ^ 
pany  moved  for  a  new  trial,  and  the  trial  ^ 
court* indicated   its   purpose  to  grant  that* 
motion   unless   the   plaintiff   by   remittitur 
reduced  the  verdict  and  judgment  to  $9,000. 
The  plaintiff  complied  with  that  condition, 
and  judgment  was  entered  against  the  com- 
pany for  the  sum  last  mentioned.     In  tbe 
circuit  court  of  appeals  the  judgment  was 
reversed  and  the  cnae  remanded  for  a  new 
trial.    86  C.  C.  A.  fl.l.  158  Fed.  931,  039,  940, 
14  A.  ft  E.  Ann.  Cas.  233.    Thereafter  this 
court  allowed  a  writ  of  certiorari. 

The  title  of  the  safety  appliance  stat- 
ute declared  it  to  be  "An  Act  to  Promote 
the  Safety  of  Employees  and  Travelers 
upon  Railroads  by  Compelling  Common 
Carriers  Engaged  in  Interstate  Commerce 
to  Equip  Their  Cars  with  Automatic  Coup- 
lers and  Continuous  Brakes,  and  Their 
Locomotives  with  Driving-wheel  Brakes, 
and  for  Other  Purposes."  27  Stat,  at  L, 
631,  chap.  196,  U.  S.  Comp.  Stat  1901,  p. 
3174. 

The  provisions  of  the  act,  so  far  ds  it  fa 
material   to   set   them   out.   appear   in   the 
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opinion  «f  Chicago,  B,  &  Q.  R.  Co.  v.  Unit- 
ed States,  juit  decided.  [220  U.  8.  S59.  06 
L.  ed.  — ,  31  Sup.  Ct.  Rep.  612.)  The  dr- 
eait  court  of  appeals  nell  said.  In  the  preKDt 
eaie,  that  wiiMe  the  general  purpose  of  the 
■tatute  was  to  promote  tlie  ssfetj  of  em- 
ployees and  travelers,  its  imincdiate  pur- 
pose was  to  provide  a  particular  mode  to 
•fTect  that  result;  namely,  the  equipping 
of  each  car  used  in  moving  interstate  traf- 
fic with  couplers,  coupling  autonjatically  by 
Impact,  and  vhich  can  be  uncoupled  with- 
out the  necessity  of  men  going  between  the 
•nds  of  the  cars. 

The  material  facts  out  of  which  the  suit 
■rises,  and  as  to  which  there  seems  to  be 
no  dispute,  are  these:  The  defendant 
company  received  lumber  to  be  carried 
from  Riles,  Arkansas,  to  Memphis,  Tennes- 
see. In  order  that  the  consifcnee  might  re- 
ceive the  lumber,  the  ear  containing  It  was 
delivered.  October  2d,  1006,  to  the  Union 
Railway  Company,  known  as  the  Belt  Line. 
But  it  was  promptly  returned  the  next  day 
to  the  present  defendant  because  of  a  de- 
^fect  in  the  coupling  and  uncoulplng  ap- 
*plianee  on  one  end  of  it.  The  car  In  ques- 
•  tion  was  in  a  new*yard  of  tiia  defendant 
company,  and  vras  in  a  "string"  of  nine 
cars  on  what  is  known  as  "the  dead  track'' 
In  that  yard.  This  track  was  called  a  team 
track,  because  it  was  so  arranged  that 
teams  might  be  loaded  and  unloaded  from 
alongside  it. 

On  the  morning  after  the  return  of  the 
car,  October  4th.  1900,  Dclk,  acting  under 
instructions  of  ihe  agent  of  the  defendant 
company,  undertook  to  switch  certain  cars 
out  of  the  string  of  nine  ears,  so  as  to  get 
two  empty  cars  and  three  coal  ears  for  re- 
moval to  some  other  part  of  the  company*! 
line.  The  remaining  facts  upon  which  the 
circuit  court  of  appeals  proceeded  cannot, 
that  court  said,  be  belter  stated  than  they 
are  in  the  brief  for  the  Interstate  Com- 
merce Commission,  in  whose  behalf  special 
counsel  appeared  in  that  court.  Those 
facts  are  set  out  in  the  opinion  of  the 
court  below  aa  follows:  "The  cars  were  on 
the  track,  extending  in  the  general  direc- 
tion of  east  and  west,  the  engine  being  on 
the  western  end  of  the  nine  can.  The  nine 
cars  were  drawn  olT  this  team  track  onto 
the  lead  track.  The  easternmost  two  can, 
being  empties,  were  left  on  the  lead  track. 
The  remaining  seven  cars  were  then  pushed 
back  on  the  team  track.  The  easternmost 
two  cars  of  the  seven  cars,  loaded  with 
brick,  were  left  on  the  team  track.  The 
remaining  five  cars  were  again  drawn  onto 
the  lead  track,  and  tliree  car*  loaded  with 
coal  were  left  thereon.  The  engine,  with 
tbe  remaining  two  cars,  again  went  upon 
the  team  track,  and  defendant  in  error  un- 


dertook to  couple  the  eastern  end  of  tbe 
two  cars  attached  to  the  engine  to  the  west' 
em  end  of  the  two  cars  just  left  on  the 
team  track,  but,  owing  to  a  defect  in  the 
coupler  on  the  eastern  end  of  tbe  two  cars> 
attached  to  the  engine,  the  coupling  coulif 
not  be  made  without  a  man  going  betwee'v 
the  ends  of  the  cars.  The  defect  on  car 
K.  C,  F,  S.  t  M.  No.  21.696.  was  this:  The 
chain  connecting  the  uncoupling  lever  to  ^• 
the  lock  pin  or  lock  block  waa  disconnected,  *; 
owing  to  a  break  in  the  lock'pin  or  lock* 
block.  The  drawbar  also  had  a  lateral  mo- 
tion of  4  inches.  Defendant  in  error  under- 
took  to  hold  the  drawbar  away  with  his* 
foot  from  the  side  upon  which  he  stood,  so 
that  the  two  couplers  could  couple  by  im- 
pact. In  so  doing,  his  foot  was  badly  in- 
jured. Plaintiff  in  error  had  what  ia 
known  as  a  car  inspector  or  light  repair 
man  in  tbe  new  yard.  It  was  his  duty  to 
make  repairs  of  the  kind  necessary  on  this 
car  whenever  found  by  him.  When  the 
car  was  returned  bj  the  Belt  Railway  on 
account  of  the  defect  In  the  coupler,  plain* 
tiff  in  error's  inspector  placed  a  red  card 
about  S  inches  by  S  inches  upon  the  ear, 
and  with  a  blue  pencil  wrote  on  said  card, 
'Out  of  Order.'  This  card  is  what  is  com- 
monly known  as  a  "bad  order"  card.  Tbe 
car  had  been  on  this  team  track  from  T:3(K 
A.  u.,  on  the  3d,untillO  or  II  o'clock  on  the 
4th,  when  the  accident  to  defendant  in  er- 
ror occurred.  There  was  evidence  tending 
to  show  that  the  inspection  waa  made  Ib 
the  latter  part  of  the  3d,  and  that  the  in- 
spector thereupon  ordered  an  employee  to 
go  to  the  repair  shops  which  were  same  2f 
miles  distant,  and  get  the  material  for  re- 
pairing  the  coupler,  but  that  the  employee- 
did  not  return  until  after  the  accident. 
The  trial  court  held  that  tbe  safety  ap- 
pliance act  applied  to  the  car  with  the  de- 
fective coupler,  and  that  liy  virtue  of  (  9 
of  said  act,  plaintiff  in  error  was  denied 
the  defense  of  assumption  of  risk  on  tbe 
part  of  defendant  in  error,  and  stated  the 
language  of  the  act  to  the  jury." 

The  majority  of  the  circuit  court  o(  ap> 
peals  (Judges  Severens  and  Richards)  held 
tliat  the  car,  with  the  defectiM  coupler, 
I,  at  the  time  of  the  injury  in  question, 
and  within  the  meaning  of  tbe  act,  en- 
gaged in  Interstate  commerce.  Judge  8eT- 
a  said;  "The  plaintiff  in  error  claim» 
that  it  was  not,  and  waa  taid  by  for  re- 
pairs. But  we  are  Inclined  to  think  other- 
wise. Its  cargo  bad  not  reached  its  destin-- 
ation,  and  waa  not  then  ready  for  the  de-  „ 
livery  to  the  consignee,  wherewith  the  com-  * 
marce  would  have  ended.  *Ita  stoppage  in* 
the  yard  was  an  incident  to  tbe  transporta' 
tlon.  The  Injury  to  the  coupler  was  one 
easily  repaired  withonl  being  takan  to  » 
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npaJr  aliap,  and  the  ear  was  being  bauled 
npon  the  track  nben  the  accident  occurred." 
—citing  JohnsoD  v.  Southern  P.  Co.  ISfl 
U.  S.  1,  4S  h.  ed.  3S3,  26  Sup.  Ct.  Rep.  ISS; 
Chicago,  M.  ft  St.  P.  R.  Co,  v.  Voelker,  70 
L.R.A.  204,  es  C.  C.  A.  220,  129  Fed.  622. 
Judge  Richards  said :  "The  car  which 
eauted  the  injury  had  a  defective  coupler. 
It  would  not  couple  automatics  11  j.  As  a 
result,  the  plnintllT  below,  under  orders, 
went  between  it  and  the  ear  it  was  to  be 
coupled  to,  and  tried  to  force  a  coupling 
by  using  his  foot.  In  consequence,  his  foot 
was  eatight  in  the  impact  of  the  care  and 
seriously  injured.  .  ,  .  After  the  coup- 
ler became  defective,  and  could  not  be 
coupled  without  going  between  the  ends  of 
the  cars,  it  became  unlawful  for  the  rail' 
road  company  to  haul  it,  or  permit  it  to  be 
hauled,  or  used,  on  its  line.  It  then  be- 
came the  duty  of  the  railroad  company  to 
withdraw  the  car  from  use,  and  have  it  re- 
paired to  conform  with  the  law  before 
using  it  further.  It  did  not  do  this,  but 
continued  to  use  the  car  in  its  defective 
condition.  It  could  only  do  this  under  tho 
penalty  of  the  law.  The  car  was  defect- 
ive, liable  at  any  time  to  cause  an  accident, 
and  it  could  not  be  kept  In  use  at  the  con- 
stant risk  of  a  serious  accident,  either  up- 
on the  excuse  that  it  would  be  inconvenient 
to  withdraw  it  from  the  service,  or  thnt 
the  company  had  sent  for  the  required  ap- 
pliance, and  would  repair  the  car  when  it 
should  be  received.  .  .  .  This  is  a  case 
peculiarly  within  the  provisions  of  the  act. 
A  car  loaded  and  being  used  in  moving  in- 
terstate tmfBc  was  found  with  a  defective 
coupler.  The  car  was  marked  'in  bad  or- 
der,' and  a  repair  piece  sent  for.  After 
thus  being  notifled  of  its  condition,  tbe  car 
should  have  been  withdrawn;  but  it  was 
not,  and  the  company  kept  on  moving  it 
about  in  connection  with  other  cars,  an'l 
finally  ordered  tbe  injured  employee  to 
«eouple  it  to  another  car.  This  he  tried  to 
gdo  with  the  natural  result,  end  he  has  been 
•  crippled*  for  lite.  Tbe  case  amply  justifies 
the  verdict,  and  tbe  judgment  should  be 
afErmed."  Judge  Lurton  enpreascd  the 
view  that  the  car  in  question  was  not  em- 
ployed in  interstate  traffic  at  the  time  the 
plaintiff  was  injured ;  and  he  was  also  of 
opinion  thnt  that  question  was,  under  the 
evidence,  for  the  jury.  We  concur  with 
the  majority  of  tho  court  below  that  the 
car  in  question  was  being  used  in  inter- 
state traffic  when  the  plaintiff  was  injured 
Not  were  the  judges  of  the  circuit  court 
of  appeals  in  accord  as  to  the  meaning  anti 
scope  of  the  safety  appliance  act,— Judge" 
Lurton  and  Severens  holding  that  the  stat- 
nts,  reasonably  construed,  did  not  impose 
«ii  the  CMTier  an  absolute  duty  to  provide 


automatic  couplers  of  the  kind  specified  by 
Congress,  and  did  not  subject  the  carrier 
to  the  penalties  prescribed.  If  it  appeared 
that  due  care  and  diligence  were  exercised 
ID  meeting  the  requirements  of  the  act. 
Judge  Richards  was  of  opinion  that  the 
statute  did  not  make  care  and  diligence  on 
the  part  of  the  carrier  ingredients  in  the 
act  condemned,  and  that,  independently  of 
any  inquiry  aa  to  its  care  or  diligence,  the 
carrier  was  liable  to  the  penalty,  if  the 
coupler  used  was  not,  in  fact,  such  a  one 
as  the  statute  required.  The  circuit  court 
of  appeals,  in  its  opinion,  said  that  the 
trial  court  gave  the  law  to  the  jury  by 
stating  the  language  of  tbe  statute,  but  in 
tuch  a  trmy  aa  to  lead  the  jury  to  suppose 
that  the  gtaliile  imposed  an  alaolute  duty 
on  the  carrier  to  keep  itt  cart  in  good  or- 
der at  all  timet.  An  order  was  therefore 
made  reversing  the  judgment  of  the  cir- 
cuit court,  and  directing-  the  case  to  be 
tent  back  for  a  new  trial.  But  this  court 
granted  a  writ  of  certiorari,  and  the  case 
IB  here  primarily  for  the  review  of  tbe 
Judgment   of   tbe   circuit  court   of   appeals. 

The  construction  of  the  statute,  adopted 
by  a  majority  of  tbe  circuit  court  of  ap- 
peals, to  the  effect  that  the  act  did  not  im- 
pose upon  the  carrier  an  absolute  duty  to 
provide  and  keep  proper  couplers  at  all  |, 
times  and  under  all  circumstaneeB,  but  wasg 
bound  only  to  the  extent  of  its'best  cn-» 
deavor  to  meet  the  requirements  of  the 
statute,  has  been  rejected  by  this  court  in 
ChicaRo,  B.  ft  Q,  R.  Co.  v.  United  States, 
just  decided,  and  on  the  authority  of  that 
case,  we  bold  that  the  circuit  court  of  ap- 
peals  erred  in   the  particular  mentioned. 

One  other  matter  requires  notice,  partic- 
ularly in  view  of  the  decision  to-day  in 
Schlemmer  v.  Buffalo,  R.  4,  P.  R.  Co.  220 
U.  S.  ],  ante.  591,  31  Sup.  Ct.  Rep.  581,  in 
which  it  is  held  that  under  the  original 
safety  appliance  act,  and  until  that  act 
was  amended  by  that  of  April  22d,  190B 
(35  Stat,  at  L.  6.\  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1171],  contributory 
negligence  on  the  part  of  the  party  injured, 
where  such  negligence  was  the  proiimate 
cause  of  the  injury,  was  a  valid  defense  for 
the  interstate  carrier.  It  was  contended 
at  the  trial  of  this  case  that  the  court 
erred  in  not  instructing  the  jury,  aa  mat- 
ter of  law,  in  accordance  with  tbe  defend- 
ant's request,  that  the  plaintiff  was  guilty 
of  contributory  negligence  of  such  a  char- 
acter as  to  bar  him  from  relief.  The  rule 
upon  that  subject  is  well  settled  by  tbe  au- 
thorities.  It  is  that  "when  the  evidence 
given  at  the  trial,  with  all  inferences  that 
the  jury  could  justifiably  draw  from  it,  is 
insufHeient  to  support  a  verdict  for  the 
plaintiff,  so  that  such  a  verdict,  11  returned. 
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moat  be  Mt  uide,  the  court  ie  not  bound 
to  aubmit  the  cue  to  the  jury,  but  idbj  di- 
rect a  verdict  for  the  derendant."  Pleae- 
anU  T.  F»nt,  22  W«U.  116,  122,  22  L.  od. 
TSO,  7S3;  Randall  t.  Baltimore  &  0.  R.  Co. 
lOB  U.  8.  478,  482,  27  L.  ed.  1003,  1005,  3 
Sup.  Ct.  Rep.  322;  PhceDix  Mut.  L.  Ins. 
Co.  r.  Doater,  106  U.  S,  30,  32,  27  L.  ed. 
66,  66,  1  Sup.  Ct  Rep.  18;  Connecticut 
Mut.  L.  lui.  Co.  V.  Lftthrop,  111  U.  S.  612, 
616,  28  L.  ed.  636,  637,  4  Sup.  Ct.  Rep.  633. 
In  the  Doster  Case,  it  was  said  th*t  where 
a  cause  fairlj  depends  upon  the  weight 
effect  of  the  testimony,  it  is  one  for  the 
eonsiderstion  and  determination  of  tbe  jnry 
under  proper  instructiona  as  to  the  prin- 
ciples of  law  involved.  These  rules  be- 
ing applied  in  the  present  case,  we  are 
clear  that  the  court  would  have  erred  if  it 
had  taken  the  case  from  tbe  jury  and  di- 
rected a  verdict  for  the  company.  The  evi- 
„  dence  in  this  case  was  by  no  means  all  one 

*  way.     There  was  fair  ground  for  difference 

•  of  opinion,  and*  the  court's  refusal  to 
struct  tbe  jury,  ct  matter  of  low,  that  the 
evidence  estabiiahed  the  defense  of  con- 
tributory negligence,  was  right.  We  here 
give  the  charge  of  the  trial  court  on 
issue  of  contributory  negligence:  "If  you 
conclude  that  he  did  that  as  a  reasonably 
prudent  man,  with  his  experience  and  hia 
observation  and  tbe  facts  and  circum- 
stances in  the  case  sb  I  have  detailed  or 
undertook  to  state  them  here,  and  if  yon 
believe  that  that  was  done  as  a  reason- 
ably prudent  niiin  would  have  done  it,  then 
be  would  not  be  barred  in  this  action;  but 
if  you  believe  that  hia  conduct  in  the  man- 
ner in  which  be  attempted  to  couple  that 
car  was  aucb  that  a  reasonably  prudent 
man,  situated  as  he  was  under  all  the  facts 
and  circumstances  that  surrounded  Dim 
there,  would  not  have  attempted  to  do  it, 
and  that  it  was  a  negligent  way  to  attempt 
to  do  it,  and  such  a  negligent  way  as  a 
reasonably  prudent  man  with  his  exper- 
ience and  observation  would  not  have  at- 
tempted, then  he  would  be  guilty  of  neg- 
ligence; and  that  nef^lipence,  if  you  be- 
lieve it  was  the  proximate  cause  of  the  in- 
jury, would  be  such  as  to  bar  him  in  this 
action;  and  that  question  I  leave  to  jou 
entirely  without  intimating  any  opinion 
about  it."  It  thus  appears  that  the  ques- 
tion of  contributory  negligence  was  fairly 
Bubmitted  to  the  jury,  and  it  waa  decided 
agninst  tie  carrier.  Upon  the  effect  of  the 
evidence  relnting  to  contributory  negli- 
gence by  the  plaintiff,  the  circuit  court  of 
appeals  declined  to  express  any  opinion, 
saying,  "as  the  caae  must  be  remanded  for 
a  new  trial,  we  need  not  express  our  opin- 
ion upon  the  evidence,  which  may  not  as- 
sume the  same  aspect  upon  the  new  trial." 


In  tbia  stat*  of  the  record,  what  must 
be  done  with  the  caaeT  As  the  case  iu  here 
upon  certiorari  to  review  the  judgment  of 
the  circuit  court  of  appeals,  this  court  has 
the  entire  record  before  it,  with  the  power 
to  review  tbe  action  of  that  court,  as  well 
as  direct  such  disposition  of  the  caae  as 
that  court  might  have  done  when  bearing  g, 
the  writ  of  error  sued  out  for  tbe  review* 
of  the  action  of  tht^circuit  c.iurt.  Lutcher* 
&  M.  Lumber  Co.  t.  Knight,  217  U.  S.  257, 
267,  64  L.  ed.  767,  761,  30  Sup.  Ct.  Rep. 
505.  In  thia  view,  the  judgment  of  the  cir- 
cuit court  of  appeals  must  be  reversed,  be- 
cause, for  the  reasons  above  stated,  it 
erred  in  not  holding  that  the  a  to  tut  e  un- 
der which  the  case  arose  imposed  on  the 
carrier  an  absolute  duty  to  provide  its 
cars,  when  moving  interstate  traffic,  with 
the  required  couplers,  and  keep  them  in 
proper  condition,  and  that,  too,  without 
any  reference  to  the  care  or  diligence  which 
might  have  been  exercised  in  performing 
its  statutory  duty.  But,  on  looking 
further  into  the  record  from  the  cir- 
cuit court,  we  Bnd  that  no  error  of 
law  was  committed  by  that  court;  for 
it  proceeded  on  the  construction  of  tbe 
statute  which  this  court  has  approved  in 
Chicago,  B.  ft  Q.  R.  Co.  r.  United  States, 
just  decided.  Nor  did  the  circuit  court 
Jiit  any  error  in  respect  to  any  issue  of 
contributory  negligence.  It  properly  sub- 
mitted that  question  to  the  jury.  There- 
fore, the  reversal  of  the  judgment  of  tbP 
circuit  court  of  appeals,  on  the  ground  w 
have  above  atated,  constitutes  no  reason 
why  the  judgment  of  tbe  trial  court  should 
be  disturbed. 

For  tbe  reason  stated,  the  judgment  of 
the  Circuit  Court  of  Appeals  must  be  re- 
versed ;  but  as  we  do  not  perceive  that  any 
error  of  law  was  committed  in  the  Circuit 
Court,  to  the  prejudice  of  the  carrier,  the 
judgment  of  the  tatter  court  must  be  af- 
firmed. 

It  fs  BO  ordered. 

Mr.  Justice  Iiurton  did  not  participate 
in  the  decision  by  this  court  in  this  caae. 


(J21  u.  8.  tvu 
BALTI&IORE  ft  OHIO  RAILROAD  COM- 
PANY, Appt.. 

INTERSTATE  COMMERCE  COMMISSION. 
CoMiiERcK  (5  27")  —  Fedebai.  Control  — 

HouBS    OR    Railway    ■'Ejipi.ovecs"  — 

"Railboad." 

1.  Intrastate  railroads  and  employees 
wholly  enoajied  in  local  business  were  not 
affected  bv  the  provisions  of  the  act  of 
March  4.  1007  (34  Stat,  at  L.  1416,  chap. 
2939,  U.  S.  Corap.  Stat.  Supp.  1309,  p.  1170), 
g  2,  making  it  "unlawful  for  any  common 
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cmrriw,  It«  officers  or  a^nts,  lubject  to  this 
kct,  to  require  or  permit  any  employee  sub- 
ieet  to  thU  act  to  be  or  remain  on  duty" 
for  a  longer  period  than  that  prescribed, 
lince  fluch  carriera  and  employees  are  do- 
fined  in  I  1  aa  those  who  are  engaged  in 
the  transportation  of  paseen^ri  or  prop- 
erty by  railroad  in  the  District  of  Colum- 
bia or  the  territories,  or  in  interstate  or 
foreign  commerce,  although  that  section  fur- 
ther defines  "rsilrosd"  as  indulging  all 
brid^  and  ferries  used  or  operated  in  con- 
nection with  any  railroad,  and  also  all  the 
toad  in  use  by  any  carrier  operating  a  rail- 
road by  contract,  agreement,  or  lease,  and 
"employees"  as  meaning  persons  actually 
engaged  in,  or  connected  with,  the  move- 
ment of  any  train. 

[Bd.    Note.— For   other   cbks.    n«    Commerce, 
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GoMiiEBCE  (I  S8*}  —  Fkdesu.  OoimoL  — 
HoDVa  OF  Labob. 

2.  The  restrictions  upon  the  hours  of 
labor  of  railway  employees  connected  with 
the  movement  of  trains  in  interstate  trans- 

Krtation,  made  by  the  act  of  March  4, 
97,  are  not  unconstitutional  because  many 
of  such  employees  are,  by  virtue  of  prac- 
tical necessity,  also  employed  in  intrastate 
transportation. 

[Sd.   Koto.— For  otbar  somo,   ase   Oomioarce, 
Dm.  D%.  f  U.*] 
COHMBBCK    a    S8*)-  FXDmUI,   CORTBOL  — 

HouBS  or  Labob. 

5.  Congress,  in  the  exercise  of  its  power 
over  commerce,  could  enact  the  provisions 
of  the  act  of  March  4,  1907,  restrii-ting  the 
hours  of  labor  of  railway  employees  who 
are  connected  with  the  movement  ol  traioii 
in  interstate  or  foreign 

[Ed.    Note— For   othar 
Dee.  Dig.  t  6S.*] 
STATtJTBS  {(  47*)— VAUDITT— DNCKBTilKTT 

— BKa[n.ATiNa  Hourb  or  Labor. 

4.  The  words  "except  in  case  of  emergen- 
cy," in  the  proviso  in  the  act  of  March  4, 
1907,  S  2,  malcing  it  unlawful  for  railway 
carriers  engaged  in  transoortation  in  the 
District  of  Columbia  or  trie  territories,  or 
in  interstate  or  foreign  commerce,  to  re- 
quire or  permit  employees  engaged  in  such 
transportation  to  be  or  remain  on  duty  for 
a  longer  period  than  that  prescribed,  do  not 
make  the  apptii^ation  of  the  act  so  uncertain 
as  to  destroy  its  validity,  even  tliough  the 
proviso  in  g  3,  limiting  the  elTect  of  the 
entire  act,  can  be  said  to  inclucie  everything 
which  may  be  embraced  wittiin  the  term 
■'emereeney." 

tBd.  Note.-.,.  — - 

Dlf.  I  « ;   Deo.  Dig.  )  «.•) 

CouuERCE  (I  85*)  — Rbpobts 
RiBRS— Hours  of  Labor. 

6.  Authority  to  require  the  secretary  or 
similar  officer  of  the  carriers  subject  to  the 
act  of  March  4,  1807,  regulating  the  hours 
of  labor  of  employeei,  to  make  monthly 
reports  under  oath,  showing  thi  '  • 
where  employees  subject  to  ths 
rendered    excess    service. 


Cab- 


cause  and  eiplanator;  tacts.  If  any,  or, 
where  there  has  been  no  excess  serrice,  to 
make  a  separate  oath  to  that  effect  in  lien 
of  the  form  to  be  used  in  detailing  excess 

ice,  was  conferred  upon  the  Interstate 
Commerce  Commission  by  the  provision  of 
,  I,  empowering  it  to  call  to  its  aid  in  the 
enforcement  of  the  act  "all  powers  granted 
to  it,"  when  read  in  connection  with  the 
act  of  June  18,  1010  (38  Stat,  at  L,  550, 
chap.  309),  S  14,  authorising  the  Cominii- 
sion  to  require  the  carriers  to  file  periodical 
or  special  reports  under  oath  concerning  any 
matter  almut  which  it  is  hr  law  authorized 
or  required  to  keep  itself  informed,  or 
which  it  is  required  to  enforce. 

[Bd.  Nota.~For  ether  cases,  see  Cammarce, 
Dec.  Dig.  I  8S.'J 

Skarcbeb  ahd  Seizuees  (S  "•)— Reporto 
rsou  Cabbibbs— HouBs  or  LUbob. 
8.  The  constitutional  protection  against 
unreasonable  searches  and  seizures  is  not 
denied  by  an  order  of  the  Interstate  Com- 
merce Commiaaion  requiring  the  secretary 
or  other  similar  oflicer  of  the  carriers  sub- 
ject to  the  act  of  March  4,  1D07,  regulatiny 
the  hours  of  labor  of  employees,  to  make 
monthly  reports  under  oath,  showing  the 
Instances  where  employees  subject  to  the 
act  have  rendered  excess  service,  and  giving 
the  cause  and  explanatory  facts,  if  any,  or, 
where  there  has  been  no  excess  service,  to 
moke  a  separate  oath  to  ttiat  effect,  in  lieu 
of  the  form  to  be  used  in  dstaitlng  excesa. 
aervice. 

[Bd.  Note.— For  other  caaas.  see  Searches  and 
Selium,  Csnl.  Dlf.  I  E;    Dec.  Dig.  I  T.*) 

WrTNESSEB  (J   202')  —  SEU-CBIMlMATlOIt— 

COBFOBATioit  Cannot  Clau  Pbivilbob. 

7.  Carriers  suhject  to  the  act  of  March 
4,  1907,  regulatiua  hours  of  labor  of  em- 
ployees, cannot  claim  a  privilege  against 
■elf -crimination  to  justify  the  refusal  to. 
comply  with  an  omer  of  the  Interstatft 
Commerce  Commiaaion,  requiring  the  secre- 
tary or  similar  officer  to  raaiie  monthly  re- 
ports under  oath,  showing  the  instances 
where  employees  subject  to  the  act  have 
rendered  excess  service,  and  giving  th» 
sause  and  explanatory  facts,  if  any,  or, 
where  there  had  been  no  excess  service,  to 
make  s  separate  oatli  to  that  elfect,  in  liea 
of  the  form  to  be  used  in  detailing  excess. 

[Bd.  Note.— For  other  Cssaa,  sea  Wltowna, 
Ont.  Dig.  I  lOOe;    Dsc  Dig.  |  2».*] 

WiTNEBsea   (i  2I)2*)-SELF-CRiMii»Anoir— 
Pbivilkqk  of  Cobpobatb  OririoBB, 

B.  The  secretary  or  similar  oOlcer  of  a. 
carrier  subject  to  the  act  of  March  4,  1007, 
regulating  hours  of  labor  of  employeea,  can- 
not claim  a  personal  privilege  against  self- 
crimination  to  justify  a  refusal  to  comply 
with  an  order  of  the  Interstate  Commerce 
Commission,  requiring  such  oSlcial  to  niakn^ 
monthly  reports  under  oath,  showing  th* 
instancea  where  employees  subject  to  tlio 
act  have  rendered  excess  service,  and  giving 
tlie  cause  and  explanatory  facts,  if  any,  or, 
where  there  has  been  no  excess  scrviic.  to- 
make  a  separate  oath  to  that  effect,  in  lieu. 
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of  the  form  to  b«  used  in  detailing  excwa 

IBd.    NaU.— For    otbar    cbms.    Ma    WItneuBi. 
Dm.  Die  I  »!.*] 


Argued  Dconnber  17  and  20,  100S.  Ordered 
for  rurguiDcnt  May  IS,  1910.  Reargued 
April  IT  ud  18,  1011.  Decided  Ua;  £9, 
1011. 

APPEAL  from  the  Circuit  Court  of  the 
United  SUtea  for  tbe  Diitrict  of  Mary- 
land to  reriev  a  decree  euetaining  a  de- 
murrer to  a  bill  aeeklDg  relief  in  equity 
against  an  order  of  the  Interstate  Com- 
meree  CommiMJon,  requiring  monthly  re- 
porta  under  oath  from  earriera  aubject  to 
the  houra-of-eerviee  act.     Affirmed. 

The  faota  are  etated  in  the  opinion. 

Meaara.  Frederic  D.  HeKenne;,  Jobn 
a.  Johnson,  and  Hugh  L.  Bond,  Jr.,  for 
appellant  on  original  argument. 

Solicitor  General  Bowers  for  appellee. 

Meiars.  Frederic  D.  HoKcnney,  John 
a,  Johnson,  and  Hu^h  L.  Bond,  Jr.,  for 
appellant  on  reergument. 
M     Solicitor  General  Lelimann  for  appellee. 

f  *  Mr.  Justice  Hnghes  delivered  the  opin- 
ion of  the  court: 

Thia  ia  a  bill  In  equity  to  annul  an  order 
made  by  the  Interstate  Commerce  Commia- 
aion  on  March  3,  1S0B,  and  for  Injunction. 
The  order  required  the  carriers  within  the 
prorisiona  of  the  act  of  Congress  of  March 
4,  1»07,  chapter  2939,  S4  Stat,  at  L.  141S, 
U.  8.  Comp.  Stat.  Supp.  1909,  p.  IITO,  to 
make  monthly  reports,  under  oath,  show- 
Isg  the  instances  where  employees  aubject 
to  that  act  had  been  on  duty  for  a  longer 
period  than  that  allowed.  The  statute, 
entitled  "An  Act  to  Promote  the  Safety  of 
Employees  and  Travelers  upon  Raltroadn 
by  Limiting  the  Hours  of  Service  of  Em- 
ployees Thereon,"  is  set  forth  in  the  mar- 
Hn.t 


■  By  stipulation  there  weiie  Introduced  Into* 
record  additional  Instruetions  issued  by  the 
Commiaaion  under  date  of  August  IS,  1908. 
These  prescribed  new  forms,  and  also  a 
separate  form  of  oath  for  use  in  case  there 
had  been  no  excessive  aervice;  and  it  wsi 
further  directed  that  reports  of  hours  of 
service  of  the  employees  described  should 
be  made  by  the  secretary  or  similar  officer 
of  the  carrier. 

It  waa  agreed  that  a  number  of  like 
suits  brought  by  other  carriers  should  abide 
the  flnal  disposition  of  this  cause,  and  that 
meanwhile  the  reports  should  not  be  re- 
quired. ^ 

The  bill  alleged  that  the  purpose  of  tbsf* 
Commission   in'making   the   order   waa   to? 
secure  from  carriers  evidence  of  infractions 
of  the  law  in  order  that  aults  might  be 
brought  to  recover  penalties;   that,  even  If 
this  were  not  the  purpose,  the  result  of  the 
requirement  would  be  the  same,  because  of 
the  provision  that  the  Commission  should 
lodge  with  the  proper  district  attorneys  in- 
formation of  the  violations  coming  to  Its 
knowledge;  and  that  this  compulsory  dis- 
closure, both  as  to  the  corporation  Itself 
and  as  to  the  officers  concerned  In  such 
violations,  waa  repugnant  to  the  4th  and  ^ 
Bth  Amendments  of  the  Constitution  of  the  " 
United   States.     It   was   also   alleged*  that  • 
the  Commission  was  without  authority  to 
make  the  order,  either  under  the  provialons 
of  the  act  or  otherwise. 

A  demurrer  for  want  of  Equity  was  sus* 
tained,  and  the  complainant  appeals. 

First.  Although  the  question  waa  not 
specifically  raised  by  the  bill,  it  Is  now 
contended  that  the  statute  Is  unconstitu- 
tional in  its  entirety,  and  therefore  no  ae- 
tion  of  the  Commission  can  be  based  upon 
it.  It  Is  said  that  it  goes  beyond  the  power 
which  Congress  may  exercise  in  the  tpbu's- 
tion  of  interafste  commerce;  that  while 
addressed  to  common  carriers  engaged  in 
interstate  transportation  by  railroad  to 
any  extent  whatever,  its   prohibitions  and 


tBe  it  enacted  hj/  the  Senate  and  Houte 
of  Repreeeittalicet  of  the  United  Slate*  of 
America  in  Con^reeg  aatemhled,  that  the 
provisions  of  this  act  shall  apply  to  any 
oomnon  carrier  or  carriers,  their  officers, 
agents,  and  employees,  engaged  in  the 
transportation  of  paHsengers  or  property  by 
railroad  in  the  District  of  Columbia  or  any 
territory  of  the  United  States,  or  from 
one  state  or  territory  of  the  United  States 
or  the  District  of  Columbia  to  any  other 
State  or  territory  of  the  United  States  or 
the  District  of  Colnmbia,  or  from  any  place 
In  the  United  States  to  an  adjacent  forelf^i 
eoontry,  or  from  any  place  in  the  United 
States  through  a  foreign  rouiitry  to  any 
other  place  in  the  United  States.  The 
terra  "railroad,"  as  used  In  this  act,  shall 
iBslods    all    bridges    and    ferries    used    or 


operated  in  connection  with  any  railroad, 
and  also  all  the  road  in  use  by  any  com- 
mon carrier  operatinn  a  railroad,  whether 
owned  or  operated  under  a  contract,  agree- 
ment, or  tense;  and  the  term  "employees," 
as  used  in  this  act,  ahall  be  held  to  mean 
persons  actually  engaged  In  or  connected 
with  the  movement  of  any  train. 

See.  2.  That  it  shall  be  unlawful  for  any 
common  carrier,  its  ofltcers  or  agents,  sub- 
ject to  this  act,  to  require  or  permit  any 
employee  suhjpct  to  this  act  to  be  or  re- 
main on  dutv  for  a  longer  period  than  six- 
teen consecntive  hours,  and  whenever  any 
such  employee  of  such  common  carrier  ahall 
have  been  continuously  on  duty  for  six- 
teen hours,  he  shall  be  relieved  and  not 
required  or  permitted  airain  to  fro  on  duty 
nntil  ha  has  had  at  least  ten  eosiaaentlTC 
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penalties  »n  not  limited  to  inUrsUite 
oommerce,  but  apply  to  Intrutate  railroadu 
and  to  employeea  engaged  in  local  buiineat. 
Tbe  prohibitioiiB  of  tbe  act  are  found 
Id  S  2.  Thia  provtdM  tb&t  it  ahall  be  "un- 
lawful for  any  common  carrier,  ita  olUcen 
or  agents,  lubject  to  thia  act,  to  require  or 
permit  anj'  employee  aubject  to  thia  act 
to  be  or  remain  on  duty"  tor  b  longer 
period  than  that  prescribed.  Tbe  carriers 
and  employees  subject  to  tbe  act  are  de- 
fined in  9  1  as  follows: 

"That  the  provisions  of  tbii  set  shall 
apply  to  any  common  carrier  or  carriers, 
their  officers,  agents,  and  employees,  en- 
gaged in  the  transportation  of  paaseogeTs 
or  property  by  railroad  in  the  District  of 
Columbia  or  any  territory  of  the  United 
States,  or  from  one  state  or  territory  of 
the  United  States  or  the  District  ot  Colum- 
bia to  any  other  atate  or  territory  of  tho 
United  States  or  the  Diatrict  of  Columbia, 
or  from  any  place  in  the  United  Ststes  to 
an  adjacent  foreign  country,  or  from  any 
place  !n  the  United  States  through  a  for- 
eign country  to  any  other  place  in  the 
United  States.  The  term  'railroad,'  as  uaeJ 
in  this  act,  ahall  include  all  bridf^es  and 
.  ferries  used  or  operated  in  connection  with 
H  any  railroad,  and  also  all  the  road  In  use 
t  by   any   common   carrier   operating  a>rail< 


road,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  tbe  term 
'employees,'  as  used  in  tbia  act,  sbnll  b« 
held  to  mean  persons  actually  engaged  in  or 
connected  with  the  movement  of  any 
train." 

No  difficulty  arise*  In  the  construction  ol 
this  language.  Tbe  first  sentence  states 
tbe  application  to  carriers  and  employees 
who  are  "engaged  in  the  transportation  of 
paaaengers  or  property  by  railroad"  in  the 
Diatrict  of  Columbia  or  the  territories,  or 
in  interstate  or  foreign  commerce.  The 
dellnition  in  the  second  sentence,  of  what 
tbe  terms  "railroad"  and  "employees"  shall 
include,  qualify  these  words  as  previously 
used,  but  do  not  remove  the  limitation  as 
to  the  nature  of  the  transportation  iu 
which  the  employees  must  be  engaged  in 
order  to  come  within  the  provisions  of  the 
statute.  If  the  definition  in  tbe  last  part 
of  the  sentence,  of  the  worda  used  in  tbe 
first  part,  be  read  in  connection  with  the 
latter,  tbe  meaning  of  the  whole  becomea 
obvious.  The  section,  in  effect,  thus  pro- 
'ides-.  'This  act  shall  apply  to  any  com- 
non  carrier  or  carriers,  their  officers, 
.•;ents,  and  employees  (meaning  by  'em- 
ployees' persons  actually  engaged  in  or  con- 
nected with  the  movement  of  any  train), 
engaged  in  the  transportation  of  paaaengers 


hours  off  duty;  and  no  such  employee  who 
has  been  on  duty  aixteen  houra  in  the  ag- 

rgate  in  any  *wenty-four-hour  period  shall 
required  or  permitted  to  continue  or 
again  i;o  on  duty  without  bavins  had  at 
least  eipJit  consecutive  hours  off  duty:  Pro- 
vided, that  no  operator,  train  dcspatcher, 
or  other  employee  who,  by  the  use  of  the 
telegraph  or  telephone.  dc<ipatcheB.  reports, 
transmits,  receives,  or  delivers  orders  per- 
taining to  or  nffectins  train  movements, 
shall  he  required  or  permitted  to  be  or 
remain  on  duty  for  a  longer  period  tlian 
nine  hours  in  any  twenty-four-hour  period 
In  all  towers,  ofiices,  places,  and  etations 
continuously  operated  night  and  day,  nor 
for  a  longer  period  than  thirteen  hours  in 
all  towers,  offices,  places,  and  stations  op- 
erated only  during  the  daytime,  except  In 
case  of  emergency,  when  the  employees 
named  In  this  proviso  may  be  permitted 
to  be  and  remain  on  duty  for  four  addi- 
tional hours  in  a  twenty-four-hour  period 
on  not  exceeding  three  days  in  any  week; 
Provided  further,  the  Interatate  Commerce 
]3  Commission  may,  after  full  hearing  in  a 
«  partioulnr  case,  and  for  good  caii^e  shown. 
*  extend  the  period  witbiii'which  a  common 
enrrier  shall  comply  with  the  provisions  of 
this  proviso  as  to  aueh  case. 

Sec.  3.  That  any  such  common  carrier, 
or  any  officer  or  ogent  thereof,  requiring 
or  permitting  any  employee  to  go,  be,  or 
remain  on  duty  In  violation  of  the  second 
■ection  hereof,  shall  be  liable  to  a  penalty 
of  not  to  exceed  five  hundred  dollars  for 
«ach  and  every  violation,  to  be  recovered 


in  a  suit  or  suits  to  be  brnuglit  by  the 
United  States  di<^trict  attorney  in  the  dis- 
trict court  of  the  United  Slates  having 
jurisdiction  in  tlie  locality  where  such  vio- 
lation shall  have  been  committed;  and  it 
shall  bo  the  duty  of  such  district  attorney 
to  bring  such  suit*  upon  satisfactory  in- 
formation being  loihed  with  him  i  but  no 
such  suit  shall  be  brought  after  the  expi- 
ration of  one  year  from  the  date  of  such 
violation;  and  it  shall  also  be  the  duty  of 
the  Interstate  Commerce  Commission  to 
lodge  with  the  proper  diatrict  attorneys 
information  of  any  such  violations  as  may 
come  to  its  knou'cdge.  In  all  prosecu- 
tions under  this  act  the  common  carrier 
shall  be  deemed  to  have  had  knowledge  of 
all  acts  of  all  its  officers  and  agents:  Pro- 
vided, that  the  provisions  of  this  act  shall 
not  spply  in  any  case  of  ensunltv  or  un- 
avoidable accident  or  the  act  of  God;  nor 
where  the  delay  was  tbe  result  of  a  cause 
not  known  to  the  carrier  or  its  officer  or 
agent  in  charge  of  such  employee  at  the 
time  said  employee  left  a  terminal,  and 
which  could  not  have  been  fireaeen ;  Pro- 
vided further,  that  the  provisions  of  this 
act  shall  not  npplv  to  the  crews  of  wreck- 
ing or  relief  trains. 

Sec.  4.  It  shall  be  tbe  duty  of  tbe  Inter- 
state Commerce  Commission  to  execute  and 
enforce  the  provisions  of  this  act,  and  all 
powers  granted  to  the  interstate  Commerce 
Commieeion  are  hereby  extended  to  it  in 
the  execution  of  thia   act. 

Sec.  5.  That  this  act  shall  take  effect 
and  be  in  force  one  year  after  its 
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or  propert;  by  rftilrokd  (mwning  ij  "rkil' 
road'  to  include  kH  bridge*  and  ferriea  used 
or  operated  in  connectioQ  with  Mtj  rail- 
road) Id  the  District  of  Columbia  or  any 
territory  ...  or  from  one  state  .  .  . 
to  tny  other  etate,"  etc.  In  ihort,  the  em- 
ployeea  to  which  the  act  refers,  embracing 
the  persons  described  in  the  laat  sentence 
of  the  section,  are  those  engaged  in  the 
trans  portatioD  of  paasengen  or  property  by 
railroad  in  the  district,  terTitorial,  inter- 
state, or  foreign  commerce  defined;  and  the 
railroad,  including  bridges  and  ferries,  is 
the  railroad  by  means  of  which  the  defined 
commerce  ia  conducted. 
The  statute,  therefore,  in  its  scope,  is 
S  materially  dilTerent  from  the  act  of  June 
;  11,  1900,  chapter  3073,  34*Stat.  at  L.  232, 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  114S,  which 
was  before  this  court  in  the  Employers' 
Liability  Cases  (Howard  t.  Illinois  C.  R. 
Co.)  207  U.  S.  463.  6Z  L.  ed.  2B7,  28  Sup. 
Ct.  Rep.  141.  There,  white  the  carrierH 
described  were  those  engiiged  in  the  com. 
merce  subject  to  the  regulating  power  of 
Congress,  it  appeared  that  If  a  carrier  was 
■o  engaged,  the  act  governed  its  relation 
to  every  employee,  although  the  employ- 
ment of  the  latter  might  have  nothing 
whatever  to  do  with  interstate  commerce. 
In  the  present  statute,  the  limiting  words 
govern  the  employees  as  well  as  the  carriers. 
But  the  argument,  undoubtedly,  Involves 
the  consideration  that  the  interstate  and 
intrastate  operations  of  interstate  carriers 
are  so  interwoven  that  it  is  utterly  imprac- 
ticable for  them  to  divide  their  employees 
in  Buch  manner  that  the  duties  of  those 
who  are  engaged  in  connection  with  Inter- 
stale  commerce  shall  be  confined  to  that 
commerce  exclusively.  And  thus,  many 
employees  who  have  to  do  with  the  move- 
ment of  trains  in  interstate  transportation 
are,  by  virtue  of  practical  necessity,  also 
employed   in   intrastate  transportation. 

This  consideration,  however,  lends  no 
support  to  tlie  contention  that  the  Btntute 
Is  invalid.  For  there  cannot  be  denied  to 
Congress  the  effective  exercise  of  its  con- 
stitutional authority.  By  virtue  of  its 
power  to  rej^iilate  interstate  and  forei^ 
commerce,  Congress  may  enact  laws  for  the 
safeguarding  of  the  persons  and  property 
that  are  transported  in  that  commerce,  and 
of  those  who  are  employed  in  transportins 
them.  Johnson  v.  Southern  P.  Co.  106  U. 
S.  1.  49  L.  ed.  303,  25  Sup.  Ct.  Rep.  16S: 
Adair  V.  United  States,  209  U,  8.  pp.  177, 
178,  62  L.  eil.  443,  444,  28  Sup.  Ct.  Rep. 
217.  13  A.  4  E.  Ann.  Cas.  TIM;  St.  Louis  L 
M.  &  S.  R.  Co.  V.  Taylor.  210  U.  S.  281,  52 
L.  cd,  lOfll,  28  Sup.  Ct.  Rep,  (116:  Chicago, 
fi.  &  Q.  R.  Co.  T.  United  States,  decided 
May  15. 1911.  [220  U.  S.  SSS.  53  L.  ed.  — . 
81  S.  C— «t 


31  Snp.Ct.Rep.  GIZ].  The  fundamental  qaeo- 
tion  here  is  whether  a  restriction  upon  the 
hoora  of  labor  of  employees  who  are  coii< 
nected  with  the  movement  of  trains  in  in- 
terstate transportation  is  comprehended  ^ 
within  this  sphere  of  authorized  legisla*  j 
tion.  This  question  admits  of  but  one'an-  * 
swer.  The  length  of  hours  of  service  has 
direct  relation  to  the  efficiency  of  the  hu- 
man agencies  upon  which  protection  to  life 
and  property  necessarily  depends.  This  ha* 
been  repeatedly  emphasiEed  in  official  re> 
ports  of  the  Interstate  Commerce  Commis- 
sion, and  is  a  matter  so  plain  as  to  require 
no  eloboration.  In  its  power  suitably  to 
provide  for  the  eafety  of  employees  and 
travelers,  Congress  was  not  limited  to  the 
enactment  of  laws  relating  to  mechanical 
appliances,  but  it  waa  also  competent  to 
consider,  and  to  endeavor  to  reduce,  the 
dangers  incident  to  the  strain  of  excessive 
hours  of  duty  on  the  part  of  engineers, 
conductors,  train  despatcbers,  telegraphers, 
and  other  persons  embraced  within  the 
class  defined  by  the  act.  And  in  imposing 
restrictions  having  reasoneble  relation  to 
this  end  there  is  no  interference  with  lib- 
erty of  contract  as  guaranteed  by  the  Con- 
stitution.   Chicago,  B.  A  Q.  R.  Co.  v,  Mc- 

Guire,  2IH  U.  S.  G49,  a5  L.  eel.  ,  31  Sup 

Ct  Rep.  209. 

If,  then,  it  be  assumed,  as  it  must  be, 
that,  in  the  furtherance  of  its  purpose. 
Congress  can  limit  the  hours  of  labor  of 
employees  engaged  In  interstate  transporta- 
tion, it  follows  that  this  power  cannot  be 
defeated  either  by  prolonging  the  period  of 
service  through  other  requirements  of  the 
carriers,  or  by  the  commanding  of  duties  re- 
lating to  interstate  and  intrastate  opera- 
Second.  It  Is  also  urged  that  the  statute 
is  void  for  uncertainty.  Tliis  objection  is 
based  on  the  wording  of  the  first  proviso 
in  S  2  of  the  act,  which  is  as  follows: 

"Provided,  that  no  operator,  train  de- 
spstcher,  .  .  .  shall  be  required  or  per- 
mitted to  be  or  remain  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty-four- 
hour  period  in  all  towers,  offices,  places,  and 
stations  continuously  operated  night  and 
day,  nor  for  a  longer  period  than  thirteen 
hours  in  all  towers,  oBIces,  places,  and  sta- 
tions operated  only  during  the  daytime,  ex-^ 
cept  in  case  of  eraerpency,  when  the  etb-  g 
ployees  named  in  thisiproviso  may  be  per-* 
mittH  to  be  and  remain  on  duty  for  four 
additional  hours  in  a  twenty- four  hour 
period,  on  not  exceeding  three  days  in  any 

It  is  said  that  the  words,  "except  in  cose 
of  emergency,"  make  the  application  of 
the  act  so  uncertain  as  to  destroy  its  valid- 
ity.   But  this  argument  in  substanc«  denlM 
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to  the  legialature  the  power  to  use  a  gen- 
•rio  deacription,  and.  If  preued  to  Its  log- 
ical concliuion,  would  practically  nulUf; 
the  legiitative  Buthority  bjr  making  tt  ea- 
■entlal  tbat  legislation  should  define,  with- 
out the  use  of  generic  terms,  all  the  specif- 
lo  fnatances  to  be  brought  within  it  In  a 
legal  sense  there  ia  no  uncertainty.  Con- 
greea,  hy  an  appropriate  description  of  an 
exceptional  class,  has  eatablished  a  stand- 
ard with  respect  to  which  caaes  that  arise 
must  be  adjudged. 

Nor  does  the  contention  gather  strength 
fr03i  the  broad  scope  of  the  proriao  in  S  3, 
for  If  the  latter,  in  limiting  the  effect  of 
the  entire  act,  could  be  said  to  Include 
everything  that  may  be  embraced  withio 
the  term  "emergency,"  aa  uaed  in  %  t,  thie 
would  be  merely  a  duplication  which  would 
not  invalidate  the  act. 

Third.  Finding  that  the  objections  to  the 
Talldit;  of  the  statute  are  not  nell  taken, 
we  are  brought  to  the  question  whether  the 
Interstate  Commerce  Commission  has  au- 
thority to  require  the  reports  called  for  by 
its  order. 

Section  4  of  the  act  providea: 

"Sec  4.  It  shall  be  the  duty  of  the  In- 
terstate Commerce  Commies  ion  to  execute 
and  enforce  the  provisions  of  this  act,  and 
all  powers  granted  to  the  Interstate  Com- 
merce Commisaion  are  hereby  extended  to 
it  in  the  execution  of  this  act." 

The  commisaion,  then,  may  call  to  ita  aid 
the  enforcement  of  the  act  "all  powers 
granted"  to  it.  And  although  there  might 
^  have  been  doubt  as  to  the  adequacy  of  the 
9  authority  of  the  Commission,  under  the  law 
■  aa  it  formerly*  stood,  to  require  theae  re- 
porta,  there  can  be  none  now,  in  view  of 
the  amendment  of  §  20  of  the  act  to  regu- 
late commercei  by  the  act  of  June  18,  ISIO, 
chapter  309,  3fl  Stat,  at  L.  566.  Aa  so 
amended,  thie  aection  contains  the  follow- 
ing provision: 

"The  Commission  shall  also  have  author- 
ity by  general  or  special  orders  to  require 
said  carriers,  or  any  of  them,  to  file  month- 
ly reports  of  earnings  and  expenses,  and 
to  file  periodicals  or  special,  or  both  periodi- 
cal and  special,  reports  concerning  any 
matters  about  which  the  Commission  is 
authorised  or  required  by  this  or  any  other 
law  to  inquire  or  to  keep  itself  informed, 
Or  which  it  is  required  to  enforce;  and  such 
periodical  or  apecial  reports  shall  be  under 
oath  whenever  the  Commission  so  requires.' 

This  clearly  embraces  the  power  which 
the  CommiBHion  here  asserts,  and  it  is  cer- 
tainly now  entitled  to  promulgate  an  or- 
der requiring  reports  to  he  made.  It  fol- 
lows that  as,  under  the  stipulation  of  rec- 
ord here,  the  requirement  of  the  Commis- 
sion ia  to  operate  wholly  in  the  future,  and 

>  a.  8.  Comp.  St.  1901.  p.  tia. 


it  has  been  niapcnded  awaiting  the  final 
determination  of  this  causa,  the  question 
of  the  authority  of  the  Commission  at  the 
time  the  order  was  made  has  become  a 
moot  one.  Were  there  no  other  question 
before  us,  the  appeal  would  accordingly  be 
dismiaaed;  and  to  justify  a  reversal  of  the 
judgment  and  the  snataining  of  the  com- 
plainant's bill,  other  grounds  must  appear. 

Nor  can  it  be  said,  so  far  as  the  scope 
of  the  requirement  of  the  order  b  eon* 
cemed,  that  it  goes  beyond  the  authority 
which  haa  been  conferred  upon  the  Com* 
missioD,  The  order  relates  to  the  em- 
ployees who  are  "subject  to  said  act."  The 
bill  alleges  that,  in  the  original  forma  pre- 
scribed, the  carrier  waa  required  to  show 
the  employees  who  were  "either  on  duty 
for  a  period  of  time  in  excess  of  that  con- 
templated by  the  act,  or  who  had  not 
been  off  duty  after  any  period  of  service, 
for  the  length  of  time  prescribed  by  the 
act,  and  in  the  caae  of  every  auch  employee 
•the  carrier  waa  required  to  state  the  causo 
of,  and  the  facta,  if  any,  explanatory  of, 
the  excess  service  thus  rendered  by  the  em- 
ployee." By  the  amended  instructions  set 
forth  in  the  stipulation,  it  appears  that 
"in  caae  no  employee  has  been  employed  in 
excess  of  the  time  named  in  eaid  act,  and 
in  case  no  employee  haa  gone  on  duty  with 
less  then  the  statutory  period  off  duty,"  a 
eepamte  form  of  oath  to  that  effect  will 
be  accepted  in  lieu  of  the  forma  which  are 
to  be  used  in  detailing  excess  service.  And, 
as  already  noted,  the  reports  are  to  be 
made  by  the  secretary  or  similar  officer. 

To  enable  the  Commission  properly  to 
perform  its  duty  to  enforce  the  law,  it  is 
necessary  that  it  should  have  full  infor- 
mation as  to  the  hours  of  service  exacted  of 
the  employees  who  are  eubject  to  the  pro- 
visions of  the  statute,  and  the  require- 
ments to  which  we  have  referred  are  ap. 
propriate  for  that  purpose,  and  are  com- 
prehended within  the  power  of  the  Commia- 

Fourth.  There  is  the  final  objection  that 
to  compel  the  disclosure  by  these  reports 
of  violations  Of  the  law  is  contrary  to  the 
4th  and  Stii  Amendments  of  the  Constitu- 
tion of  the  United  SUtea. 

The  order  of  the  Commiasion  ia  auitably 
speciiic  and  reasonable,  and  there  ia  not 
tlie  faintest  semblance  of  an  unreasonable 
search  and  aeizure.  The  4th  Amendment 
has  no  application. 

Nor  can  the  corporation  plead  a  privilege 
against  self- crimination  under  the  Sth 
Amendment.  Hale  v.  Henkel,  201  U.  8. 
pp.  74.  75,  86-1,  flB6,  28  Sup.  Ct.  Rep.  370; 
dnmmond  Packing  Co.  v.  Arkansas.  212 
U.  S.  pp.  3tS,  34B,  63  L.  ed.  5*3,  514.  iS 
Sup.  Ct  Rep.  870;  WiUon  v.  United  bwies. 
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decided  Mar  U,  ISll.  [221  V.  S.  361.  99  L. 
ed.  — ,  31  Snp.  Ct  E«p,  688.]  With  twpect 
to  [ts  officen,  It  wodM  b«  sufBdcnt  to  aa? 
that  the  i^Tilage  giiu'ADt«ed  to  then  by 
tfaii  amendment  U  a  personal  one,  which 
eannot  be  aaierted  on  their  behalf  hj  the 
eorporation.  Bat  the  transactioni  to  which 
^  the  required  reports  relate  are  corporate 
K  tranHBctiona,  gubject  to  the  regulating  pow- 
>  er  of'Congress.  And,  with  regard  to  the 
keeping  of  aaitsble  records  of  corporate 
•dminiitration,  and  the  making  of  reports 
of  corporate  action,  where  these  are  or- 
dered iy  the  CommiisioD  under  the  author- 
ity of  CongresH,  the  officers  of  the  corpora- 
tion, hj  virtue  of  the  aasumption  of  their 
duties  as  inch,  are  bovnd  bj  the  corporate 
obligation,  and  eannot  claim  a  personal 
privilege  in  hoatility  to  the  requirement. 
Wilson  T.  United  States,  supra. 
The  decree  of  the  Circuit  Court  is  af- 


0.  A.  JOHNSON. 
DxcooisTs  a  5*)  — MiaBRAnDina  — Cdxa- 

TIVB  AND    KEUEDIAL   EFFStTrS. 

False  and  misleading  statements  in  the 
labels  on  a  proprietarj'  medicine  as  to  its 
curatire  or  remedial  effects,  but  which  do 
not  import  auy  statement  concerning  iden- 
tity, are  not  "misbranding,"  within  -the 
meaning  of  the  food  and  drugi  act  of  June 
SO,  IMS  (34  Stat,  at  L.  768,  chap-  3915, 
U.  8.  Comp.  Stat.  Supp.  ISOO,  p.  1187),  S  8, 
which  defines  that  term  as  applicable  to  all 
drugs  or  articles  of  food,  tne  package  or 
label  of  which  shall  bear  any  statement, 
design,  or  device  regarding  such  article  or 
the  ingredients  or  Bubstanccs  contained 
therein  nfaich  shall  be  false  or  misleading 
In  any  particular. 

[Ed.  Note.— For  other  casai,  —a  Drutglsta, 
Dm.  Dis.  I  t.>] 


[No.  «3.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Missouri  to  review  a  jud^ent  quashing 
an  indictment  for  misbranding  drugs  In 
violation  of  the  food  and  drugs  act.  Af- 
firmed. 

See  same  case  below.  177  Fed.  313. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Lehmann,  Messrs. 
mnfred  T,  Denison,  George  P.  McCabe, 
and  Loring  C.  Christie  for  plaintiff  in  error. 

Messrs.  James  H.  Harbtesa,  Clifford 
HIated,  and  Charles  S.  Cryaler  tor  delend- 


•Ifc.  Juatice  Holme*  delivered  tbe  opin-7 
ion  of  the  court: 

This  Is  an  indictment  for  delivering  for 
shipment  from  Missouri  to  Washington,  Dis- 
trict of  Columbia,  packages  and  bottles  of 
medicine  bearing  labels  that  stated  or  im- 
plied that  the  contents  were  effective  in  cur- 
ing cancer,  the  defendant  well  knowing  that 
such  representations  were  false.  On  motion 
of  the  defendant,  the  district  judge  ijunslied 
the  indictment  (177  Fed.  313),  and  the 
United  States  brought  this  writ  of  error  un- 
der the  act  of  March  2,  IBOT,  chap.  2je4,  34 
SUt.  at  L.  1246-1 

The  qnestlon  is  whether  the  articles  were 
misbranded  within  the  meaning  of  g  2  of 
the  food  and  drugs  act  of  June  30,  1006, 
chap.  3S1B,  34  SUt.  at  L.  709,  U.  S.  Comp. 
StaL  Supp.  leOB,  p.  1187,  making  the  deliv- 
ery of  misbranded  drugs  for  shipment  to 
any  other  state  or  territory  or  the  District, 
of  Columbia  a  punishable  ofTense.  Bv  9  0 
tbe  term  "drug"  iDcludee  any  substance  or 
mixture  intended  to  be  used  for  the  cure,  « 
mitigation,  or  prevention  of  disease.  By  § 
i  8  the*term  "misbranded"  "shall  apply  to  * 
all  drugs  Or  artlelea  of  food,  .  .  .  the 
package  or  label  of  which  shall  bear  any 
statement,  design,  or  device  regarding  such 
ajticls,  or  the  ingredients  or  substances 
contained  therein,  which  shall  be  false  or 
misleading  in  any  particular,  and  to  any 
food  or  drug  product  which  is  falsely  brand- 
ed ss  to  the  state,  territory,  or  country  in 
which  it  Is  manufactured  or  produced.  .  .  . 
An  article  shall  also  be  deemed  to  be  mis- 
branded: In  case  of  drugs:  First.  If  it  be 
an  imitation  of,  or  offered  for  sale  under  the 
nams  of,  another  article.  Second.  [In  case 
of  a  substitution  of  contents]  .  ,  .  or  if 
the  paclcage  fail  to  bear  a  statement  on  the 
label  of  the  quantity  or  proportion  of  any 
alcohol,  morphine,  opium,  cocaine,  heroin, 
alpha  or  beta  eucaine,  chloroform,  cannabis 
indica,  chloral  hydrate,  or  acetanilld,  or  any 
derivative  or  preparation  of  any  audi  sub- 
stances contained  therein." 

It  is  a  postulate,  as  the  case  comes  be- 
fore us,  thnt  in  a  certain  Heme  the  state- 
ment on  the  label  was  false,  or,  at  least, 
misleading.  What  we  have  to  decide  is 
whetlier  such  misleading  stntemcnts  are 
aimed  at  and  hit  by  the  words  of  the  act 
It  seems  to  us  that  the  words  used  con- 
vey to  an  ear  trained  to  the  us.aRcs  of  Eng- 
lish speech  a  different  aim;  and  although 
the  meaning  of  a  sentence  is  to  be  felt 
rather  than  to  be  proved,  generally,  and 
here,  the  impression  may  be  strengthened 
by  argument,  as  we  shall  try  to  show. 

We  lay  on  one  side  as  quite  unfounded  the 
argument  that  the  words  "atntement  which 
ahall  be  misleading  in  any  particular,"  st 
used  in  tbe  statute,  do  not  apply  to  drugs 
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at  ftll, — that  th«  etatementa  referred  to  art 
thoae  "regarding  such  article,"  and  that 
"article"  means  article  of  food,  mentioned 
hj  the  aide  of  drugs  at  the  beginning 
the  section.  It  i«  enough  to  Bay  that  th« 
beginning  of  the  sentence  makes  such  a 
reading  impossible,  and  that  "article"  ex- 
^  presslj  includes  "drugs,"  a  few  lines  further 
*  on  in  what  we  have  quoted,  not  to  speak  of 
■  the  reason  of  the*  thing.  But  we  are  of 
opinion  that  the  phrase  is  aimed  not  at  alt 
possible  false  statements,  but  only  at  sucli 
as  determine  the  identity  of  the  article,  pos- 
sibly including  its  strength,  quality,  and 
puri^,  dealt  within  S  7.  In  support  of  our 
interpretation  the  first  thing  to  be  noticed  is 
the  second  branch  of  the  sentence:  ''Or  the 
ingredients  or  substances  contained  there- 
in." One  raey  say  with  some  confidence 
that  in  idiomatic  English  this  half,  at 
least,  is  confined  to  identity,  and  means  a 
Hilse  statement  as  to  what  the  ingredients 
are.  Logically  It  might  mean  more,  but 
Idiomatically  it  does  not.  But  if  the  false 
statement  referred  to  is  a  mistatcment  of 
identity  as  applied  to  a  part  of  its  objects, 
idiom  and  logic  unite  in  giving  it  the  same 
limit  when  applied  to  the  other  branch,  the 
article,  whether  simple  or  one  that  the  in- 
gredients compose.  Again,  It  is  to  be  no- 
ticed that  the  cases  of  misbranding,  specific- 
ally mentioned,  and  following  the  general 
words  that  we  have  construed,  are  all  case* 
analogous  to  the  statement  of  identity,  and 
not  at  all  to  inflated  or  false  commend ntiou 
of  wares.  The  Srst  is  a  false  statement  as 
to  the  country  where  the  article  is  manu- 
factured or  produced, — a  matter  quite  un- 
necessary to  specify  if  the  preceding  words 
had  a  universal  scope,  yet  added  as  not  be- 
ing witbin  them.  The  next  ease  is  that 
of  imitation  and  taking  the  name  of  an- 
f>ther  article,  of  which  the  same  may  be  said, 
and  so  of  the  next,  a  substitution  of  con- 
tents. The  last  is  breach  of  an  aSlrmntive 
requirement  to  disclose  the  proportion  of 
alcohol  and  certain  other  notions  ingredi- 
ents in  the  package, — again  a  matter  of 
plain  past  history  concerning  the  nature  and 
amount  of  the  poisons  employed,  not  an 
estimate  or  prophecy  concerning  their  efTect 
In  further  confirmation,  it  should  be  noticed 
that  although  the  indictment  alleges  a  wil- 
ful fraud,  the  shipment  la  punished  by  the 
statute  if  the  article  is  misbranded,  and  that 
«  the  article  may  be  misbranded  without  any 

*  conscious    fraud    at   all.      It   was    natural 

•  enough  to  throw  this  risk  on*shippers  with 
regard  to  the  identity  of  their  wares,  but  a 
very  different  and  unlikely  step  to  make 
them  answerable  for  mistaken  praise.  It 
should  be  noticed  still  further  that  by  S  4. 
the  determinaton  whether  an  article  is  mls- 
brandad  Is  left  to  the  Bureau  of  Chemistry 


of  the  Department  of  Agriculture,  which  it 
most  natural  if  the  question  conoerns  in- 
gredients and  kind,  but  hardly  so  as  to 
medical  effects. 

To  avoid  misunderstanding,  we  should 
add  that,  for  the  purposes  of  this  case,  at 
least,  ne  assume  that  a  label  might  be  of 
such  a  nature  as  to  import  a  statement 
concerning  idenUty,  witbin  the  statute,  al- 
though in  form  only  a  commendation  of  the 
supposed  drug.  It  may  be  that  a  label  Id 
such  form  would  exclude  certain  substances 
BO  plainly  to  all  common  understanding  as 
to  amount  to  an  implied  statement  of  what 
the  contents  of  the  package  were  not;  and 
it  may  be  that  such  a  negation  might  fall 
within  the  prohibitions  of  the  act  It  may 
be  (we  express  no  opinion  upon  that  mat- 
ter} that  if  the  present  indictment  had  al- 
leged that  the  contents  ot  the  bottles  were 
water,  the  label  so  distinctly  implied  that 
they  were  other  than  water,  as  to  be  a  false 
statement  of  fact  concerning  their  nature 
and  kind.  But  such  a  statement  as  to  eon- 
tents,  undescribed  and  unknown,  is  shown 
to  be  false  only  in  its  commendatory  and 
prophetic  aspect,  and  as  such  is  not  witliin 
the  act. 

In  view  of  what  we  have  said  by  way  of 
simple  interpretation  we  think  it  unnec- 
essary to  go  into  considerations  of  wider 
scope.  We  shall  say  nothing  as  to  the  lim- 
its of  constitutional  power,  and  but  a  word 
as  to  what  Congress  was  likely  to  attempt. 
It  was  much  more  likely  to  regulate  com- 
merce In  food  and  drugs  with  reference  to 
plain  matter  of  fact,  so  that  food  and  drugs 
should  be  what  they  professed  to  be,  when 
the  kind  was  stated,  than  to  distort  the 
uses  of  its  constitutional  power  to  eatab-  _ 
lishing  criteria  in  regions  where  opinions  ft 
are  far  apart.  See  American  School*v.  Me-  • 
Annuity,  187  U.  S.  S4,  47  L.  ed.  90,  23  Sup. 
Ct.  Bep.  33.  As  we  have  said  above,  the 
reference  of  the  question  of  misbranding  to 
the  Bureau  ot  Chemistry  for  determination 
confirms  what  would  have  been  our  expec- 
tation and  what  is  our  understanding  of  the 
words  immediately  In  point. 

Judgment  affirmed. 

Mr.  Justice  Hughes,  dissenting; 

I  am  unable  to  concur  in  the  judgment  In 
this  case,  for  the  following  reasons: 

The  defendant  was  charged  with  delivering 
for  shipment  in  interstate  commerce  certain 
packages  and  bottles  of  drugs  alleged  to 
have  been  misbranded  In  violation  of  the 
food  and  drugs  aet  of  June  30.  1008,  chap- 
ter 3916,  34  Stat,  at  L.  768,  U.  S.  Comp. 
Btat.  Supp.  390S,  p.  1J87. 

The  articles  were  labeled  respectively 
'Cancerine  tablets,"  "Antiseptic  tablets." 
'Blood  purifier,"  "Special  No.  4,"  "Cancer- 
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Itw  No.  17,"  uid  "Csnceilne  No.  1,"— the 
whole  conBtitutlng  what  wu  termed  in  sub- 
■tance  "Dr.  Johnun'!  Mild  Combination 
Treaboent  for  Cancer."  There  were  aereral 
eounta  in  tha  Indicbaent  with  reapeet  to 
the  different  articlee.  The  laijele  eoutkined 
the  words,  "Guaraoteed  under  tbe  Pure 
Food  and  Drugs  Act,  June  30,  ]0O6i"  and 
eome  of  the  further  gtatementa  were  as  fol- 

"Blood  Purifier.  Thit  la  an  effeetlTe 
tonio  and  altematiTe.  It  entera  tbe  circu- 
lation at  once,  utterly  deetrojing  and  re- 
moving impurities  from  the  blood  and  en- 
tire ayatem.  Acta  on  the  bowela,  kidneys, 
and  skin,  eliminating  poisons  from  the  sys- 
tem, and  when  taken  in  connection  with 
the  Mild  Combination  Treatment,  give* 
splendid  results  in  the  treatment  of  cancer 
and  other  malignant  diseases.  I  always  ad- 
vise that  the  Blood  Purifier  be  continued 
a  some  little  time  after  the  cancer  has  been 
g  killed  and  removed  and  the  sore  healed. 
•  •  "Special  No.  4.  ...  It  has  a  strong 
stimulative  and  absorptive  power;  will  re- 
move swelling,  arrest  development,  restore 
circulation,  and  remove  pain.  Is  indicated 
in  all  cases  of  mali;(nancy  where  there  ia  a 
tendency  of  the  dlseaie  to  spread,  and 
where  there  la  considerable  hardnees  anr- 
rounding  the  sore.  Applied  thoroughly  to 
a  lump  or  to  an  enlarged  gland  will  cause  it 
to  soften,  become  smaller,  and  be  absorbed. 

"Cancerine  No.  1.  ■  .  .  Tendency  Is 
to  convert  the  sore  from  an  unhealthy  to  a 
healthy  condition  and  promote  healing.  Al- 
to it  destroys  and  removes  dead  and  un- 
healthy tissue." 

In  each  case  tbe  Indictment  a1Iej>ed  that 
the  article  was  "wholly  worthless,"  as  the 
defendant  well  knew. 

In  quashing  the  indictment,  the  district 
eourt  construed  the  statute.  The  substance 
of  the  dcfision  is  found  in  the  following 
words  of  the  opinion:  "Having  regard  to 
the  intendment  of  the  whole  act,  which  is 
to  protect  the  public  health  against  sdnlter- 
ated.  poisonous,  and  deleterious  food,  drugs, 
etc.,  the  lahclini;  or  branding  of  the  bottle 
or  container,  as  to  the  quantity  or  compo- 
sition of  'the  ingredients  or  substances  con- 
tained therein,  which  shall  be  false  or  mis- 
leading,' by  no  possible  construction  can  be 
extended  tn  an  inniiiry  as  to  whether  or  not 
the  prescription  be  efficacious  or  worthless 
to  effect  the  remedy  claimed  for  it."  [177 
Fed.  Sn.J  And  the  question  on  this  writ 
of  error  is  whether  or  not  this  construction 
Is  correct.  United  States  v,  Keitel,  211  U.  S. 
S70.   S3  L.   ed.  230.  29   Sup.  Ct.   Rep.   123. 

What,  then,  is  the  true  meaning  of  the 
statute T 

Section  8  provides: 

"Sec  8.  That  the  term  'mtsbranded,'  as 


used  herein,  shall  apply  to  all  drugs,  or 
articles  of  food,  or  articles  which  enter  In- 
to ths  composition  ot  food,  the  package  or 
label  of  which   shall   bear   any   statement, 
design,  or  device  regarding  such  article,  or 
the    ingredients    or    substances    contained  ^ 
therein,  which  shall  be  false  or  misleading  § 
in  any  (particular;  and  to  any  food  or  drug  * 
product  which  is  falsely  branded  aa  to  the 
state,  territory,  or  country  in  which  it  is 
manufactured  or  produced." 

The  words  "such  article"  in  this  section, 
as  is  shown  by  the  immediate  context,  refer 
to  "drugs"  as  well  as  to  "food." 

"Drugs"  are  thus  defined  In  |  S: 

"Sec.  6.  That  the  term  'drug,'  as  used  in 
thia  act,  shall  include  all  medicines  and 
preparations  recognized  in  the  United  States 
Pharmacopoeia  or  National  Formulary  for 
internal  or  external  use,  antt  onjf  tutttanee 
or  miteture  of  »vbilancea  intended  to  h« 
used  for  the  cure,  mitigation,  or  prevention 
of  disease  of  either  man  or  other  animals." 

Articles,  then,  intended  to  t>e  used  for 
curative  purposes,  such  as  those  described 
In  the  indictment,  are  within  the  statute, 
though  tbcy  are  not  recognised  in  the  Unit- 
ed States  Pharmacopoeia  or  the  National 
Formulary.  And  tbe  olTense  of  misbrand- 
ing is  committed  if  the  package  or  label  of 
euch  an  article  bears  any  statement  regard- 
ing it  "which  shall  be  false  or  misleading 
in   any  particular." 

But  it  Is  said  that  these  words  refer 
only  to  false  statements  which  At  the  iden- 
tity of  the  article.  According  to  the  con- 
struction placed  upon  the  statute  by  the 
oonrt  below  in  quashing  the  indictment,  If 
one  puts  upon  the  market,  in  interstate 
commerce,  tablets  of  inert  matter  or  a 
liquid  wholly  worthless  for  any  curative 
purpose,  as  he  well  knows,  with  the  label 
"Cancer  Cure"  or  "Remedy  for  Epilepsy," 
he  Is  not  guilty  of  an  oflense.  for,  in  the 
sense  attributed  by  that  conrtniction  to 
the  words  of  the  statute,  he  has  not  made  a 
statement  regarding  tbe  article  which  Is 
false  or  misleading  in  any  particular. 

I  fail  to  find  a  sufficient  warrant  for  this 
limitation,   and,  on  the  contrary,  it  seems 
to  roe  to  be  opposed  to  the  intent  of  Con- 
gress, and  to  deprive  the  act  of  a  very  sain-  ^ 
tary  effect.  g 

•It  Is  strongly  stated  that  the  clause  in  • 
S  8 — "or  the  Ingredients  or  aubetances  con- 
tained therein" — has  reference  to  Identity, 
and  that  this  controls  the  interpretation  of 
the  entire  provision.  This,  tn  my  judgment, 
is  to  ascribe  an  altogether  undue  weight  to 
the  wording  of  the  clause  and  to  overlook 
the  context.  The  clause,  it  will  be  observed, 
is  disjunctive.  If  Congress  had  intended  to 
restrict  the  offense  to  misstatements  aa  to 
identity,  ft  could  easily  have  said  so.    But 
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It  did  not  lay  M.  To  k  draftraiui  wiUi 
■ucb  A  pnrpoM,  the  Uaguage  uaed  would 
not  tutnraUy  occur.  Indeed,  as  will  pre»- 
«ntlf  b«  ihown,  CkingroH  refused,  with  the 
queation  vp,  mo  to  limit  the  itatute. 

Let  DB  look  at  the  oontest.  In  the  very 
next  scnUnce,  the  section  provides  {reler- 
ring  to  drugs)  that  an  article  absll  "aI«o" 
be  deemed  to  be  misbranded  if  it  be  "an 
Imitation  of,  or  offered  for  sale  under  the 
name  of,  another  article;"  or  in  case  of  sub- 
»titution  of  contents,  or  of  failure  to  dis- 
close the  quantity  or  proportion  of  certain 
specified  ingrcdientB,  if  present,  such  as 
alcohol,   morphine,   opium,  cocaine,   etc. 

It  la  a  matter  of  common  Icnowledge 
that  the  "substances"  or  "mixtures  of  sub- 
stances" which  are  embraced  in  the  act,  al- 
though not  recognized  by  the  United  States 
PharmacopiEia  or  National  Formulary,  are 
sold  under  trade  names  without  any  dis- 
clOBure  of  constituents  save  to  the  extent 
necessary  to  meet  the  specific  requirements 
ot  the  statute.  Are  the  provisions  of  the 
section  to  which  we  have  referred,  intro- 
duced by  the  word  "alto,"  and  the  one  re- 
lating to  the  place  of  mannfncture,  the  on- 
ly provisions  as  to  descriptive  statements 
which  are  intended  to  apply  to  these  medic- 
inal preparations!  Was  it  supposed  that, 
with  respect  to  this  large  class  of  composi- 
tions, nothing  being  said  as  to  ingredients 
1^  except  as  speciflcally  required,  there  could 
g  be,  within  the  meaning  of  the  act,  no  false 
>  or  misleading  statement  inaany  particular! 
If  false  and  misleading  statements  regard- 
ing such  articles  were  put  upon  their  labels, 
was  it  not  the  intent  of  Congress  to  reach 
them?  And  was  it  not  tor  this  very  pur- 
pose that  the  general  language  of  S  8  *■>* 
nsedt 

The  legislative  history  of  the  section  would 
■eem  to  negative  the  contention  that  Con- 
gress Intended  to  limit  the  provision  to 
atatemente  as  to  identity.  The  provision  in 
question  as  to  misbranding,  aa  it  stood  in 
the  original  bill  in  the  Senate  (then  g  9], 
wee  as  follows: 

"If  the  package  containing  It,  or  its  label, 
shall  bear  any  statement  regarding  the  in- 
gredients or  the  Kubtances  contained  there- 
in, which  statement  shall  be  false  or  mis- 
leading in  any  particular." 

The  queation  arose  upon  this  language 
whether  or  not  it  should  be  tnken  as  limited 
strictly  to  Btntements  vi'iih  respect  to  iden- 
tity. It  was  inBtsted  tliat  the  words  hnd  a 
broader  range,  and  the  effort  was  made  to 
procure  an  amendment  which  should  be  ep 
specific  as  to  afford  no  basis  for  the  conclu- 
sion that  anything  but  false  statemeiits  as 
to  identity  or  eonstitntents  wan  intended. 
An  amendment  was  then  adopted  in  the 
Senate,   malting   the   provision   readt 


'  "Any  statement  as  to  the  oon«tituent  in- 
gredients, or  the  substances  contained 
therein,  which  statements  Eball  be  false  or 
misleading  in  any  partictilnr." 

With  this  amendment  tlie  bill  M'as  pnsaed 
by  the  Senate  and  went  to  the  House. 
There  tha  provision  was  changed  by  strik- 
ing out  the  word  "constituent,"  snd  insert- 
ing the  word  "regarding,"  so  tbat  it  should 

"Any  Btstement  regarding  the  ingredients 
or  substances  contained  in  such  article, 
which  statement  shall  be  false  or  mislead- 
ing in  any  particular." 

Finally,  It  appears,  that  in  conleieiiee  the 
bill  was  amended  by  inserting  Die  word  ^ 
"detign,   or   device,"    and    also    the    words  g 
"mch  artialt,  or;"  and  thus  the  section*be>  • 
came  a  part  of  the  law  in  ita  present  form 
— containing  the  words; 
"Any  statement,  design,  or  device  regarding 
sueh    article,    or    the    ingredients    or    sub- 
stances contained  therein,  which  shall  be 
false  or  misleading  in  any  particular." 

"It  ia  diflicult  to  support  tbat,  the  ques- 
tion distinctly  raised.  Congress  would  have 
rejected  the  provision  of  the  Senste  bill, 
and  broadened  the  language  in  the  manner 
stated,  it  it  had  been  intended  to  confine  tha 
prohibition  to  false  statementB  as  to  iden- 
tity. Reading  the  act  with  the  sole  purpose 
of  giving  effect  to  the  intent  of  Congress, 
I  cannot  escape  the  conclusion  that  it  was 
designed  to  cover  false  and  miateading 
statements  of  fact  on  the  packages  or  labels 
of  articles  intended  for  curative  purposes, 
although  the  statements  relate  to  curative 
properties. 

It  is,  of  course,  true,  that  when  Congress 
used  the  words  "false  or  misleading  state- 
ment," it  referred  to  a  well  deBned  category 
in  the  law,  and  must  be  taken  to  have  in- 
tended statements  of  fact,  and  not  mere  ex- 
pressions of  opinion. 

The  argument  is  that  the  curative  proper- 
ties of  articles  purveyed  as  medicinal  prepa- 
rations are  matters  of  opinion,  and  the 
contrariety  of  views  among  medical  practi- 
tioners, and  the  conRict  between  the  schoola 
of  medicine,  are  impressively  described. 
But,  granting  the  wide  domain  of  opinion, 
and  allowing  the  broadest  range  to  the  con- 
flict of  medical  views,  there  still  remains  a 
field  in  which  statements  as  to  curative 
properties  are  downright  falieboocis  and  In 
no  Bcnse  expressions  of  judgment.  This 
fleld   I  believe  this  stntute  covers. 

The  construction  whioli  V-e  district  court 
has  placed  upon  this  stnlntp  is  thnt  it  cnn- 
not  be  extetided  to  Bnr  casp  where  the  sub- 
stance labeled  as  n  cure,  with  n  description 
of  curative  properties,  la  "wholly  worthless" 
and  is  known  by  tlie  defendHnt  to  be  such. 
That  is  the  charge  of  the  indictment. 
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The  question,  then,  la  nhetber.  If  u  Arti- 
cle is  shipped  in  interstate  eommerce,  bear- 
ing on  its  label  a  Tepreaentatioii  that  it  is  a 
cure  for  a  given  disease,  when,  on  a  showing 
of  the  facts,  there  would  be  a  unanimous 
agreement  that  it  was  absolutely  worthless 
and  an  out-and-out  ebeat,  the  act  of  Con- 
gress can  be  said  to  appljr  to  it.  To  my 
mind  tlte  answer  appears  clear.  One  or  two 
hypothetical  illustrationa  have  been  given 
above.  Others  may  readily  bs  suggested. 
The  records  of  actual  prosecutions,  to  which 
I  am  about  to  refer,  show  the  operation  the 
•tatute  has  had,  and  I  know  of  no  reason 
why  this  should  be  denied  to  it  In  the  fu- 
ture. 

Our  attention  baa  been  called  to  the  eon- 
-ttruction  whicb  was  immediately  placed  up- 
■€m  the  enactment  by  the  officers  charged 
-with  its  enforcement  in  the  Department  of 
Justice  and  the  Department  of  Agriculture. 
It  is  true  that  the  statute  is  a  recent  one, 
and,  of  course,  the  question  is  one  for  Ju- 
dicial decision.  But  it  is  not  amiss  to  note 
that  the  natural  meaning  or  the  words  used 
in  the  statute,  reflected  in  the  refusal  of  Con- 
greea  to  adopt  a  narrower  provision,  wait 
the  meaning  promptly  attributed  to  it  In  the 
yrocsedJnKS  that  ware  taken  to  enforce  the 
law.  And  this  appears  to  have  been  acqui- 
esced in  by  the  defendants  in  many  prosecu- 
tiona  in  which  the  defendants  pleaded  guilty. 
Ve  have  been  referred  to  the  records  of  the 
Department  of  Agriculture,  showing  nearly 
thirty  cases  in  which  either  goods  had  been 
seized  and  no  defense  made,  or  pleas  of 
guilty  had  k)een  entered.  Among  theae  are 
found  such  cases  as  the  following: 

"No.  ZS.  Hancock's  Liquid  Sulphur,  false- 
ly represented,  among  other  things,  to  be 
"nsture's    greatest    germicide.     .     .     .     The 
great  cure  for     .     .     ,     diphtheria.'    Inves- 
tigation begun  November  22,  1007.     Plea 
rf  guilty." 
«      "No.  ISO.  Gowan's       Pneumonia       Cure, 
§  falsely    represented,    among    other    things, 
*  that  it  'supplies  an  easily*absorbed  food  for 
the  lungs  that  quickly  efTecta  a  permanent 
cure,'      Investigation   begun   November    ZZ, 
1007.     Criminal  information.     Plea  of  guil- 
ty." 

"No.  IBl.  'Evelin,'  falsely  represented, 
among  other  things,  that  it  'repairs  and  re- 
juvenates the  eye  and  si);ht.'  Investigation 
begun  February  13,  190B.     Plea  of  guilty." 

"No.  20].  'Sure  Thing  Tonic.' falsely  rep- 
resented, smnng  other  things,  to  be  'sure 
thing  tonic.  .  .  .  ReatnreB  nerve  ener- 
gy. Senews  vital  force.'  Investigation  be- 
gun June  8,  1000.     Pleaded  fiitiity." 

"No.  424.  Tuckahoe  Lithia  Water,'  false- 
ly represented,  among  other  things,  to  be  'a 
•ore  aoWant  for  calculi,  either  of  the  tcid- 
mtja  or  Hver,  especially  faidieated  In  tJi 
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due  to  uric  diathesis,  such  aa  gout, 
rheumatism,  gravel  stone,  incipient  dia- 
betes, Bright'a  Disease,  inflamed  bladder, 
eczema,  stomach,  nervous,  and  malarial  dis< 
orders.'  Investigation  begun  July  0,  190S. 
Plea  of  guilty." 

"No.  427.  'Cancerine,'  falsely  represented, 
among  other  things,  to  be  'a  remarkably 
curative  extract,  which,  if  faithfully  adhered 
to,  will  entirely  eradicate  cancerous  poison 
from  the  system.  ...  A  speciflc  cure 
for  cancer  in  all  its  forma.*  Investigatiuu 
begun  about  April  12,  1909.  Criminal  iu- 
formatJon,     Plea  of  guilty." 

I  And  nothing  In  the  language  of  the  stat* 
ute  which  requirea  the  conclusion  that  these 
persons  who  have  confessed  their  guilt  in 
making  false  and  misleading  statements  on 
their  labels  should  be  privileged  to  conduct 
their  inteTstate  traffic  in  their  so-called  med- 
icines, admittedly  worthless,  because  Con- 
gress did  not  intend   to  reach   them. 

Nor  does  it  seem  to  me  that  any  eerioua 
question  arises  in  this  case  as  to  the  power 
of  Ccngreea.  I  take  it  to  be  conceded  that 
misbranding  may  cover  statements  as  to 
strength,  quality,  and  purity.  But  so  long  ^ 
aa  the  statement  Is  not  as  to  matter  of  g 
opinion,  but  consists  of  a  false* rep resenta-  ■ 
iion  of  fact, — iu  labeling  the  article  aa  a 
cure  when  it  is  nothing  of  the  sort  from 
any  point  of  view,  but  wholly  worthlesa, — 
there  would  appear  to  be  no  basis  for  a  con- 
stitutional distinction.  It  is  none  the  less 
descriptive —  and  falsely  descriptive — of  the 
article.  Why  should  not  worthless  stuff, 
purveyed  under  false  label  a  as  cures,  be 
made  contraband  of  interstate  commerce, 
as  well  as  lottery  tickets  I  Lottery  Gate 
(Champion  v.  Ames)  188  U.  8.  331,  47 
L.  ed.  407,  2S  Sup.  Ct  Rep.  321,  13  Am. 
Crim.  Rep.  SOI. 

I  entirely  agree  that  in  any  case  brought 
under  the  set  for  misbranding, — by  a  falsa 
or  misleading  statement  as  to  curative  prop- 
erties of  an  article, — it  would  be  the  duty 
of  the  court  to  direct  an  acquittal  when  it 
appeared  that  the  statement  concerned  a 
matter  of  opinion.  Conviction  would  stand 
only  where  It  had  been  shown  that,  apart 
from  any  question  of  opinion,  the  eo-cnlled 
remedy  was  absolutely  worthless,  and  hence 
the  label  demonstrably  false;  but  in  such 
case  it  seems  to  me  to  be  fully  authorized 
by  the  statute. 

Accordingly,  I  reach  the  conclusion  that 
the  court  below  erred  in  the  conatnictiou 
that  It  gave  the  statute,  and  hence  in  quash- 
ing the  indictment,  and  that  the  judgment 
should   be   reversed. 

I  am  authorized  to  say  that  Mr.  Justice 
Harlan  and  Mr.  Jnaties  Day  eoncnr  in 
this  disnnt. 
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MoKOPOLiM  a  12«>-DirDER  Atitf-Trust 
Act— Rnui  of  E»a»oii— "Uesthaint  or 
Tradb." 

1.  The  wordi  "rMtrmint  of  trade"  in  the 
anti-tnut  ut  of  Jul;  2,  3890  {20  SUt.  at 
L  208,  eluip.  M7,  U.  S.  Conip.  Stat.  IWl, 
p.  3200),  eondamning  combinations  in  re- 
■traint  of  interstate  or  foreign  trade  or 
commerce,  or  the  monopolijjttian  or  at- 
tempts to  monopolize  any  part  thereof, 
aboiild  be  given  a  meaning  Tbicli  will  not 
deatrojr  the  individual  right  to  contract,  »nd 
render  difficult,  if  not  impossible,  any  move- 
ment of  trade  in  the  channels  of  commerce, 
the  free  movement  of  which  it  wm  the  pur- 
pose of  the  statute  to  protect. 


IBd.    Ni 


vol.  1 


otb«i 


.—•FOT   .    . 

10;    Dpc.  Dig,  I  1 

deflnltlaas,  lee  V, 

nS£-GISG.l 


HONopoLiEa  a  1 2* )— Restraints  of  Tba 

OB  COIIMERCB— RBASON    AS  {JkITERIOK, 

2.  The  standard  of  reason  which  bad 
theretofore  been  applied  at  the  common 
law  and  in  the  United  States  in  dealing 
with  aubjeets  ot  the  character  embraced  liy 
the  prohibitions  of  the  act  of  July  2,  18m,  ^ 
SS  I,  2,  against  combinations  in  restraint  of 
interstate  or  foreign  trade  or  commerce,  or 
monopolization  or  attempts  to  monopolize 
anj  part  thereof,  was  intended  to  be  the 
measure  used  for  the  purpose  of  determin- 
ing whether,  in  a  given  caae,  a  particular 
act  had  or  had  not  brought  about  the 
wrong  against  which  the  statute  provided. 

lEfl.    Note.— For    ntbcr    CBiee.    >h   Monopollei, 
Cent.  DlB.  i  10;    Dec  Dig.  )  i2.«] 
MosoroLiEB   a    12')— KnuEH   ANTt-Titoer 


any  part  thereof,  cover*  every  «ini>eiTabl* 
act  wUd  can  possibly  come  within  tbo 
spirit  or  purpose  of  the  condemnation  of 
the  law,  without  regard  to  the  garb  In 
which  such  acts  are  clothed. 

(Bd.  NDtB.-~Por  other  caoea.  ■■•  UoMWollea, 
Ceau  mg.  I  10:    Dot.  Dig.  I  U.*] 

HoHOPOLtts  <|  20*)— Uifon  Amr-TBuvr 
Act  —  Illioal  CoHBiRAnaD  —  Tobacco 
.  TensT, 

S.  Th«  acquisition  of  dominion  and  wn- 
trol  over  the  tobacco  trade  by  a  principal 
and  accessory  or  subsidiary  corporations  a* 
the  result  of  purchasing  numerous  competi- 
tors, in  many  cases  closing  out  the  business 
when  acquired,  and  of  obtaining  stoclc  con- 
trol of  other  competitors,  as  well  as  of  con- 
cerns manufacturing  the  elements  essential 
to  the  successful  manufacture  of  tobacco 
products,  brought  about  in  many  cases  aft«r 
a  ruinous  trade  war,  the  parties  in  interest 
uniformly  covenantiag  not  to  engage  in  th» 
tobacco  business,  and  the  former  businesa 
often  continuing  ostensibly  as  an  independ- 
ent concern,  violates  the  prohibitions  of  the 
act  of  July  2,  !8B0,  5S  1.  2,  against  com- 
binations in  restraint  of  trade  or  comraeree^ 
or  monopolization  or  attempts  to  monopo- 
liie  any  part  thereof,  whether  loolced  at 
from  the  point  of  view  of  stoclc  ownership, 
or  from  the  standpoint  of  the  principal  and 
accessory  or  subsidiary  corporations,  viewed 
independently,  including  certain  foreign  eor- 

E orations   in  so  far  as,  by  contracts  mad* 
y  them,  they  became  co-operaton  in  th« 
combination. 
rnd.  Nots.- 
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— ■■Restbaint  or  Trade." 
3.  Only  acts,  contracts,  agreements,  or 
combinations  which  operate  to  the  prejudice 
of  the  public  interests  by  unduly  restrictini,' 
competition,  or  unduly  obstructing  the  due 
course  of  trade,  or  which,  cither  because  of 
their  inherent  nature  or  effect,  or  because 
of  their  evident  purpose,  injuriously  re- 
atrain  trade,  fall  within  the  condemnation 
of  the  act  of  July  2,  1800,  of  combinations 
in  restraint  of  interstate  or  foreign  trade 
ar  eommerce,  or  monopolisation  or  attempts 
to   monopolize   any   part  of  such   trade  or 


6.  The  relief  to  be  panted  where  a 
binntion  has  been  found  to  violate  the  pro- 
hibitions of  the  act  of  July  2,  1800,  against 
combinations  in  restraint  of  interstate  or 
foreign  trade  or  commerce,  and  monopolixa-. 
tion  or  attempts  to  monopolize  any  part 
thereof,  should  be  dictated  by  the  duty  of 
giving  complete  and  efGcacious  effect  to 
such  prohibitions,  the  aceompliahment  of 
this  result  with  as  little  injury  as  possible 
to  tbo  interests  of  the  general  public,  and 
a  proper  regard  for  the  vast  interests  of 
private  property  which  may  have  becomo 
vestoi!  in  many  persons  as  the  result  of  the 
acqniiition  of  Block  or  securities  of  tho 
eomblnntian  without  any  guilty  knowledge 

,  see   HonDpoIlM. 
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MoTTOPOUBi  (I  12*)  — Under  ANTi-Tanm  all  thi 

Act— DiBouisi  or  Sdbtebtoge. 

4.  The  generic  character  of  the  prohibi- 
tion* of  the  act  of  July  2,  1800,  gg  1,  t, 
against  combinations  in  reatraint  of  inter- 
B^te  or  foreign  trade  or  commerce,  and 
tnonopoliiation  or  attempt*  to  monopollr^ 
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[Bd.    Note.— Tor   nthrv   ca 

Ma.  sM  UoaopoUi^ 

D^  Dll.  1  H.*1 

1.  Dlia.  190''  to  Oais.  *  Rep'r 


DNHBD  STATES  t.  AMERICAN  TOBACCO  Ca 


ISIO. 

HOHOPOLIES  (i  24*)— RKcKivn— OccABTo:f 

roB  Appointubnt. 

8.  A  raoeirer  wUl  oot,  tn  the  flrat  m- 
•UnM,  b«  appointed  to  tike  cluTge  of  tbe 
UMtt  and  proMrty  of  %  oombiDatiaa  con- 
trolling the  tobacco  Indiutr^,  in  violation 
•(  the  antitrust  wt  of  July  2,  1890,  for 
the  purpose  of  preventinK  *■  continued  vio- 
latioQ  of  the  law,  and  thus  worlting  out, 
bj  a  sale  of  the  property  of  the  combina- 
tion or  otherwise,  a  condition  which  will 
not  be  repugnant  to  the  prohibitiona  of  tbs 
act,  since  the  extensive  power  which  would 
result  from  at  Qnce  resorting  to  a  receiver- 
ahip  might  not  only  do  grievous  injury  to 
the  public,  but  also  cause  widespread  and 
perhaps  irreparable  loss  to  many  innocent 
persona. 

[Bd.    Note.— For   othar   cssas,   sm   UoBD[nII«. 

Dm.  D1i.  i  «.•] 

HoNOPOLiKB    (I    26*)  —  REiiANDina    ron 

PunTHEB    Heabiho  —  DiasoLDTioK    or 

HOMopaLT. 

ft.  To  give  effectire  force  to  a  decree  of 
tha  Federol  Supreme  Court  adjudging  that 
a  combination  controlling  the  tobacco  in- 
dustry offends  against  the  anti-trust  act  of 
July  2,  1890,  the  court  below  will  be  di- 
ncted  to  hear  the  parties,  by  evidence  oi 
otherwise,  an  it  ma^  deem  proper,  for  tbt 
purpose  of  ascertaining  and  determining 
upon  some  plan  or  method  of  disaolving  tha 
OombinatiOD,  and  of  recreating,  out  of  tbe 
•lements  composing  it,  a  new  condition 
which  shall  not  be  repugnant  to  the  law. 
^[Bd^  Note^FoT  otber  case*,  ee*  Hoaopolli 


Dec  Dig.  t  21*] 

UonopoLiEs    (t    26*)  —  DissoLunoH   or 
MonopoLT— TniK  ros  CoupLiiucB. 

10.  Six  months,  with  a  poasible  ertenai 
of  sixty  days,  should  be  given  in  which  to 
work  out  a  plan  for  diasolving  a  combina- 
tlMi  found  to  control  the  tobacco  industry 
i»  fi„i=.i«„  „*  the  anti-truet  act  of  July  i, 
■  L^  out   of   the  _  eleraentB 


violation 
1890,   and   r 

composing  it  a  condition  which  will 
repugnant  to  the  prohibitions  of  tbe  act. 

[Sa.    No(».— For   oihtr   csms.   w    HodopoIIm. 
Due.  Dl«.  1  «.•] 
MONOPOI-IEa    <|    24*)-aRjuifonoil— PuB- 

THXB  ILLEQAL  Acts. 

II.  Pending  the  working  ont  of  a  plan 
for  dissolving  a  combination  found  to  con- 
trol the  tobacco  industry  in  violation  of  tbe 
anti-trust  act  of  July  2,  1890,  and  for 
recreatinj;  out  of  the  elements  composing 
it  a  condition  which  wilt  not  be  repugnant 
to  the  prohibition*  of  the  act,  each  and  all 
«f  such  elements  should  be  restrained  from 
doing  any  act  which  might  further  extend 
or  enlarge  the  power  of  the  eombination 
by  any  means  or  device  whatsoerer. 

[Bd.  Note.— For  other  easra,  SM  HcDopollsii. 
Dee.  Dig.  1  ».*] 

[Noa.  118  and  110.] 

Argued  January  3,  4,  9,  and  16,  1010.  Or- 
dered for  reargument  April  11,  1010. 
Reargued  January  8,  B,  30,  11,  and  12, 
IBll.     Decided  May  29,  1911, 

CROSS  APPEAT^  from  the  Circuit  Court 
of  the  United  States  for  tbe  Southern 
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Distriot  of  New  York  to  review  a  deoiM 
for  the  dissolution  of  a  oombination  found 
to  control  the  tobaooo  industry  in  riola- 
tion  of  the  anti-trust  act.  Reveraed  and 
remanded  for  further  proceed  Inga. 

See  same  case  below,  1S4  Fed.  700. 

The  facte  are  stated  in  the  opinion. 

Mr.  J.  O.  HoBer&oIde  and  Attorney 
General  Wlckersham  for  the  United 
States  on  original  argument. 

Mesa  re.  DeLancey  NIcolI,  John  G. 
Johnson,  William  J,  Wallace,  W.  W.  Pul- 
ler, Junius  Parker,  and  Mr.  W.  Bourke 
Cockran  (by  special  leave)  for  the  Ameri* 
can  Tobacco  Company. 

Messrs.  Williain  B.  Homblower,  John 
Pickrell,  William  W.  Miller,  and  Morgan 
M.  Maun  for  the  Imperial  Tobacco  Com- 
pany. 

Messrs.  Sol.  H.  Strooch.  and  Stroock  ft 
Stroock  for  tbe  United  Cigar  Stores  Com- 
pany. 

Messrs.  Charles  R.  Carruth,  Charles  J. 
McDermott,  C.  R  Watson,  James  T.  More- 
head,  and  A.  J.  Burton  for  R.  P.  Richard- 
son, Jr.,  ft  Company. 

Messrs.  J.  Parker  Kirlin  and  Thomas 
Thacher  (by  special  lea*e)  for  defendants 
in  Thomsen  t.  Union  Caatle  B.  S.  Com- 
pany. 

Mr.  J.  O.  HcReynolds  and  Attorney 
General  Wlckcrebam  for  the  United 
States  on  reargument. 

Messrs.  DeLancey  Nicoll,  John  O. 
Johnson,  Junius  Parker,  William  J, 
Wallace,  W.  W.  Fuller,  and  William  M. 
Ivins  for  the  American  Tobacco  Company, 

Messrs.  Wllll&m  B.  Homblower,  John 
Pickrell.  William  W.  Miller,  and  Morgan 
M.  Mann  for  the  Imperial  Tobacco  Com- 
pany. 

Mr.  Sol.  H.  Stroock  for  the  United 
Cigar  Stores  Company. 

Mr.  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

This   suit   was   commenced   on   July    19, 
1007.  by  the  United  SUUs,  to  prevent  the 
continuance  of  alleged  violations  of  the  1st 
and    2d   sections   of   the   anti-trust   act   o( 
July   a,   1890.      [26   Stat,   at   L.   200,  chap. 
647,  U.  S.  Comp.  SUt  1001,  p.  3200.]   The 
defendants    were    twenty-nine    individuals,  ^ 
in   the  margin, t   sixty-flve  American  J 
■corporations,  roost  of  them  created  In  the  • 
state  of  New  Jersey,  and  two  Enplish  cor- 
porations.     For   convenience    of    ststeinent 
"fy   the   corporate   defendants,   ex- 
clusive of  the  two  foreign  ones,  which   we 
shall   hereafter  separately  refer  tn,  na   fol- 
The  American  Tobacco  Company,  a 


t'Tames  B.  Duke,  Caleb  C,  Dula.  Peroival 
S.  Hill,  George  Arents,  Paul  Brown,  Robert 


*  I  nruMa  In  D«.  A  Am.  Dts*.  am  to  dale.  A  Rep'i 


;'t;T)ogic 


SI  SUPREME  COUBT  BSFOBTER. 


Oct.  Tebu,,, 


Hnr  JwwBj  oorporktion,  beotiaa  of  it>  dom- 
iBKiit  lalfttioD  to  tha  mbj«at-m»ttar  of  ttw 
eontroveny,  as  tho  priiiMrf  defendant;  flv* 
other  New  Jersey  oorporations  {via^  Ameri- 
CMi  SnuB  Gimpau;,  American  Cigaf  Com- 
fmaj,  AmericMi  Stogie  Company,  MacAn- 
drewa  A  Forbes  Company,  and  Ctoilej  Foil 
Oompai^},  bocauM  of  their  relation  to  the 
oontroveny  m  the  aeceuoiy,  and  the  fiftj- 
nine  other  American  oorporatioos  M  the 
rabeidlary  dofendanta. 

Hie  ground  of  complaint  against  the 
American  Tobaeco  Ccunpanj  rested  not 
alone  upon  tlie  nature  and  character  of  that 
eorporation  and  the  power  which  it  exerted 
direetl;  over  the  flra  aoceasot;  corporaUona 
and  some  of  the  eabsidiary  oorporatians  bjr 
stock  owneraliip  in  soob  corporations,  but 
also  upon  the  control  which  it  exercised 
OTcr  the  subsidiary  oompaniea  by  virtue  of 
stock  held  in  said  companies  by  the  ae- 
Msaory  companies  by  stock  ownenhip  in 
whieh  the  American  Tobacco  Company  ex- 
nted  its  power  of  controL  The  accessory 
companies  were  Impleaded  either  because 
of  their  nature  and  eharacter,  or  because 
of  the  power  ezertod  over  them  through 
stock  ownership  by  the  American  ToImcco 
Company,  and  also  because  of  the  power 
which  Uiey  in  turn  exerted  by  stock  own- 
ership over  the  subsidiary  corporations ; 
and  Anally  the  subHidiary  corporations  were 
impleaded  either  because  of  their  nature, 
or  beeauee  of  the  control  to  which  they  were 
«  tabjected  in  and  by  virtue  of  the  stock  own- 
3  ership  above  stated.  We  append  In  the 
■  margin  a  statement  Bhowing*the  etoek  con- 
trol exercised  by  tbe  principal  defendant, 
the  American  Tobacco  Company,  over  the 
five  accessory  corporations,  and  also  the  au- 
thority whieh  it  directly  exercised  over 
eertaln  of  the  subsidiary  corporations,  and 
a  list  showing  the  control  exercised  over  the 
subsidiary  corporations  as  a  result  of  ths 
stock  ownership  in  tbe  accessory  corpora- 
tions, they  being  In  turn  controlled,  as  we 
have  said,  by  the  principal  defendant,  the 
American  Tobacco  Company,! 


*The  two  foreign  corporations  were  im-> 
pleaded  either  because  of  their  nature  and 
character  and  the  operation  and  eSect  of 
contracts  or  agreemants  with  the  American  ^ 
•Tobaoco  Company,  or  the  power  whieh  it  ? 
•xerted  over  their  affairs  by  stock  owner* 
ship.  t. 

Am  we  shall  have  occasion  hereafter  in  J 
referring  to'mattera  beyond  dispute  to  set  ■ 
forth  the  main  facts  relied  upon  by  the 
United  States  as  giving  rise  to  the  cause  ut^ 
action  alleged  against  all  .of  the  defend-  -f 
ants,  it  sufGcea  at  thit'moment  to  say  that* 
the  bill  averred  the  origin  and  nature  of 
the  American  Tobacco  Company  and  the 
origin  and  nature  of  all  the  other  defend- 
ant corporations,  whether  accessory  or  sub- 
sidiary, and  the  connection  of  the  individual 
defendants  with  such  corporations.  Id  ef- 
fect the  hilt  charged  that  the  individual 
defendants  and  the  defendant  corporations 
were  engaged  in  a  conspiracy  in  restraint 
of  interstate  and  foreign  trade  in  tobacco 
and  the  products  of  tobacco,  and  constituted 
a  combination  in  restraint  of  such  trade, 
in  violation  of  the  Ist  section  of  the  act, 
and  also  were  attempting  to  monopolico 
and  were  actually  a  monapolieatioQ  of  such 
trade,  in  violation  of  the  £d  section.  In 
support  of  these  charges,  general  aver- 
ments were  made  in  the  bill  ae  to  the 
wrongful  purpose  and  intent  with  which 
acts  were  committed  which  it  was  alleged 
brought  about  the  alleged  wrongful  result. 

The  prayer  of  the  bill   was   as  follows: 

Wherefore  petitioner  prays:  « 

•"1.  That  the  contracts,  combinations,  and  T 
conspiracies  in  restraint  of  trade  and  com- 
merce among  the  states  and  with  foreign 
nations,  together  with  tbe  attempts  to  mo- 
nopolise and  the  monopolies  of  the  same 
hereinbefore  described,  be  declared  illegal 
and  in  violation  ol  the  act  of  CongreBS 
passed  July  2,  1890,  and  subaequent  acts, 
and  that  they  be  prevented  and  restrained 
by  proper  orders  of  the  court 

"2.  That  the  agreements,  contracts,  com- 
binations, and  conspiracies  entered  into  by 


B.  Dula,  George  A.  Eelme,  Robert  D.  Lewia, 
Thomas  J.  MtUoney,  Oliver  H.  Payne,  Thom- 
as F.  Ryan,  Robert  K.  Smith,  Qeorge  W. 
M  Watta,    Georfre    O.    Allen,    John    B.    Cobb, 
2  Wlliam  R.  Harris,  William  H.  MeAlister, 
*  Anthony  N.  Brady,  Benjamin  N.  Duke,*E. 
M.  Hanna,  Herbert  D.  Kingsbury,  Pierre 
Lorillard,   Rufus   L   Patterson,    Frank   H. 
Ray,   Qrant   B.  Schley,   Charles   N.   Strotz, 
Peter  A.  B.  Widener,  Welford  C.  Heed  (now 
deceased),  and  Williamson  W.  Fuller. 

tBxtent  of  control  of  American  Tobacco 
Company  over  the  accessory  corporations: 
American  Snuff  Company — of  120,000  shares 
of    preferred    atoek,    owns    lS,fiIT    abares 


directly  end  ]],2T4  shares  by  reason  of 
Stock  control  of  P.  Lorillard  Co.;  in  all, 
23,764  shares:  of  110.017  shares  of  com- 
mon stock,  owns  41,214  directly  and  34,- 
6S4  by  reason  of  stock  control  of  P.  Loril- 
lard Co.;  in  all,  TS.90S  shares. 
American  Cigar  Company — of  100,00(^ 
shares  of  preferred  stock  owns  89,700 
shares  directly  and  5,000  shares  throuRh 
control  of  American  Snuff  Co.;  in  all, 
04,700  shares;  of  100,000  shares  of  com* 
stock,   owns  directly  77,461   shares. 


oofGooglc 


in«. 


UNITEP  STATES  t.  AMERICAS  TOBACCO  CO. 


or  kbont  Btptambar  27, 
IMS,  and  tberuitar,  and  aridcooed  amotig 
otbar  things  by  the  two  written  iigrMmuiti 
of  Uut  dtite.  Exhibit!  1  uid  2  hereto,  bo 
declared  illegal,  and  that  injunctiooB  iame 
reatraJning  End  prohibiting  dofendanta  from 
doing  anjthlng  In  pursuance  of  or  in  for- 
thoraoce  of  the  same  nltbin  the  juriediction 
of  the  United  SUtei. 

"3.  That  the  Imperial  Tobacco  Companj', 
ita  offieera,  agents,  and  aervanta,  be  enjoined 
from  engaging  in  tntentate  or  foreign  trade 
and  commerce  within  the  jurisdiction  of 
the  United  States  until  it  shall  ceaae  to 
obserre  or  act  in  puriuanoe  of  taid  agree- 
ment*, contraeta,  eombtnationi,  and  wm- 
apiraciea  entered   into  by   It  and  other  de- 


fendant* on  or  about  Baptembor  27,  IMtf 
and  thereafter,  and  erldenced,  among  othar 
thing*,  by  the  eontraeta  of  that  dat*^  Sz- 
Ubtta  1  and  2  hereto. 

"4.  That  the  British -Amerioan  Tobaoao 
Company  be  adjudged  an  unlawful  initru- 
mentality,  created  aolely  for  carrying  into 
effect  the  objecta  and  purpose*  of  said  con- 
tract,  oombination,  and  oonspiraey  entered 
into  on  or  about  September  27,  1B02,  and 
thereafter,  and  that  It  be  enjoined  from 
engaging  In  Interstate  or  foreign  trade  and 
commerce  within  the  jnriBdietioD  of  the 
United  States. 

"S.  That  the  eourt  adjudge  the  Amerfeaa 
Tobacco  Company,  the  Amerioan  Snuff 
Company,    the    American    Cigar    Company, 


ie  Company  own*  all  of  the  stode — 18,- 
000— «l  the  Union  American  Cigar  Com- 
pany— cigar*  and  stoDies. 

UaaAndrewB  t  Forbes  Company —  of  S7,683 
ahare*  of  preferred  atock  (no  Totlng  pow- 
er) own*  7,S0O  *haree;  of  30,000  ahare* 
of  common  stock,  owns  21,180  sharea  di- 
rectly and  983  ahare*  through  stock  con- 
trol of  the  R.  J.  Reynold*  Co.;  in  aU, 
22.112  Hharei. 

Hi*  Conley  Foil  Company — of  S.iSO  aharea 
of  Btoek,  directly  own*  4,SC0  shares. 

n*  American  Tobacco  Company — by  etoek 
ownership  is  the  owner  outright  of  the 
fallowing  defendant  companies: 

B.  Anargyroa  [The  S.  Anargyro*  Company 
own*  all  the  capital  atodc  (10  aharea) 
of  the  London  Cigarette  Co.] ;  F.  F.  Ad- 
ams Tobacco  Co.;  Blackwell'*  Durham 
Tobaeeo  Co.;  Crescent  Cigar  k  Tobacco 
Co.j  Day  and  Night  Tobacco  CJo:;  Lnbr- 
mao  &  Wilbem  Tobacco  Co.;  Nail  ft  Wil- 
liam* Tbbaeoo  Co.;  Nashville  Tobacco 
Worka;  R.  A.  Patterson  Tobaeeo  Co.; 
Uonopol  Tobacco  Worka;  Spalding  & 
»    Uarrick. 

*  *Tb*  American  Tobaeeo  Co.  also  has  the 

•toe^  interest  indicBted  in  the  following  de- 
fendant corporations: 

British-American  Tobacco  Co.— own*  1,200,- 
000  ihares  of  1,500.000  shares  of  pre- 
ferred atock,  and  2,230,012  *harM  of  8,- 
720,021    shares   of   common    stock. 

n*  Imperial  Tobacco  Co.,  etc. — own*  721,- 
407  pound*  *terting  of  18,000,000  pounds 
sterling  of  atock. 

The  John  Bollmao  Co. — of  2,000  sharea  of 
stock,  own*  1.020  *hares. 

W.  B.  Penn  Tobacco  Co.— of  M08  shares  of 
ttoek,  own*  1,002  sharea  (through  Black- 
well'*    Durham   Tobaeoo   Co.] 

K.  P.  Richardson,  Jr.,  k  Co.,  Ins.— own*  600 
out  of  1,000  share*  of  stock,  and  9120,000 
of  9200,000  iaaue  of  bond*. 

K.  J.  Reynold*  Tobacco  Co.— own*  60,000 
ont  of  Tfi,2G0  aharei  of  stock. 

Ptnkerton  Tobacco  Oo.— own*  778  out  of 
1,000  share*  of  stock. 

Rnnold*  Tobacco  Co.  (of  Brlatol,  Temaa- 
aea) — awM    IM^   aharaa   ont   of    2,500 


Cigar 
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J.  W.  Carroll  Tobaeoo  Co.— owns  2,000  ont 
of  3,000  share*. 

P.  Lorillard  Co.— owns  16,813  out  of  20,000 
sharea  of  preferred  and  all  the  common 
stock    (30,000  shares). 

Kentucky  Tobacco  Product  Co. — owns  14  of 
1,S00  shares  preferred,  and  owns  direct- 
ly 6,264,  and,  through  the  American 
Cigar  Co.,  300  out  of  8,100  share*  6f 
common  stock.  [The  Kentucky  Tobaeoo 
Product  Co.  owns  all  the  capital  stock 
(100  shares)  of  ths  Kentucky  Tobacco 
Extract  Co.] 

Porto  Ri  can- American  Tobacco  Co. — owns  di- 
rectly 6,673,  and,  through  the  Amerioan 
"*  Co.,  6,070  of  16,984  sharea  of  stock. 
Porto  Rican -American  Tobacco  Co. 
190  of  the  330  shares  of  preferred, 
■iiu  300  of  tha  460  share*  of  eommon 
stock  of  Ind.  Co.  of  Porto  Rico;  also  own* 
2^160  of  the  0,000  ahares  of  capital  stock 
of  the  Porto  Eioo  Leaf  Tobacco  Co.] 


Interested,  as  indicated,  in  tha  following  de- 
fendants, supply  or  machinery  companiesT 
Golden    Belt    Manufacturing    Co.     (cotton 

bags)— own*  6,621  of  7,000  shares. 
Hengel   Box  (>i.    (wooden  boxes) — British- 
American  Tobacco  Co.  owns  3.C37  of  0,- 
OOO  share*  of  stock.  ^ 

[The  Mengel  Company  own*  all  of  the  oapl-  V 
tal  stock  of  tba  Cohimbia'Box  Company  • 
and  of  ths  T^ler  Boi  Company, — respeo- 
tively,  1,500  and  250  sharea.] 
Amsterdam   Suppb     Co. —  (agen^   to   pur- 
ehaae  *upplie*)'-own*  majori^  of  atock, 
and    control*    lirge    part    of    remainder 
through  subsidiary  eompanies. 
Thomas  Cuaack  Co.— (bill   posting)— owna 

1,000  oni  of  1,600  shares. 
Manhattan    Briar    Pipe    Co.— owns    all    of 

stock    3,000  *hare*. 
Intemi.tional  Cigar  Machinery  Co. — of  100,- 
000   shares,   owns    33,S37   shares   direetlr 
and   29,902  share*  through  American  Cf- 
gai    Co.— in  all  63,639  sharea. 


American    llaehlna    4    Foundry    Co.— <nnm 


on.GOOgIC 
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tU   .Ameriemn    Btt^a    Compuij,    tbe   Mas- 

g  ABdram  &  Forbei  Compuiy,  and  tha  Coq' 

a  Iff  Foil  Company  iB  each  a  oombination  Id 

>  reBtraiiiit  of  intantata   and*  toreign  trade 

and  oommsroa;  and  that  efteh  bas  attempt' 

•d  uid  li  ftttempting  to  monopolJze,  ia  in 


oombination  and  eomplm^  wttli  other  per- 
WHia  and  corporatioiK  to  monopoliia,  anA 
bas  monopollted,  part  of  the  trade  and  oom- 
merea  among  the  aevaral  itatea  and  with 
foreign  n«tionai  and  order  and  dMrae  thai 
each  one  of  tbem  be  reatrained  from  engag- 


610  eharea  directly  and  remainder  (490) 

through   American   Cigar   Co. 
New  Jeraey  Machine  Co.— otriia  SIO  aliarea 

directly    and    remainder    (490)     through 

American  Cif^ir  Co. 
Standard  Tobacco  Stemmer  Co.— of  17.300 

•harea,  ooma  16,895  aharea. 
Garson  Vending  Maetiina  Co. — of  SOO  sharaa, 

oirna  2fi0  abarea. 

Tbe  American  Snuff  Company,  in  addi- 
tion to  stock,  etc.,  intereaU  in  the  Ameri- 
can Tobacco  Co.,  American  tTigar  Company, 
and  tbe  Amsterdam  Supply  Company,  baa 
Btock  intereata  in  tbe  folloiring  defendants: 
E.    Bolander— owDB    all    of    ttoek,    1,350 

Do  Voe  Snuff  Co. — owna  all  of  atook,  SOO 
•hares.  [Tbe  De  Voe  Enuff  Co.  owns  all 
the  capiUl  stock,  400  shares  of  Skinner 
&  Co.,  snuff.] 

Standard  Snuff  Co.— owns  all  of  stock, 
2,810  shares. 

Tbe  American  Cigar  Co.,  in  addition  to 
stock  intereata  in  tbe  Amsterdam  Supply 
Co.,  American  Stogie  Co.,  Porto  Rican 
American  Tobacco  Co.,  Kentackr  Tobacco 
Product  Co.,  and  International  Cigar  Ma- 
chinery Co.,  baa  the  stock  interest  indlcaUd 
In  the  following  defendants: 
B.  D.  Burnett  Cigar  Co. — owns  77  out  of 

150   shares; 
M.  Blaskower  Co.— owns  1,875  out  of  2,500 
>.        shares  pref.  and  1,8T0  out  of  2,600  shares 


of 
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Cuban  Land  k  Leaf  Tobacco  Co. 

of  stock,  1,000  aharea.  [Tbe  Cuban  Land. 
etc.,  Co.,  owns  1,320  of  tbe  1,890  shares  of 
stock  of  the  Vuelta  Ahajo  B.  S.  Co.] 

Cliff  Weil  Cigar  Co.— owns  2S6  out  of  600 

Dusel,  Goodloe,  t  Co.— owns  010  out  of  T80 

Federal    Cigar   Real   Estate   Co. — owns   all 

stock,  8,000  shares. 
J.  J.  Ooodmm  Tobacco  Co.— owns  477  out 

of  eOD  shares. 
Ha  van  a- American   Co. — owns  all   stock,   2,- 

GOO   shares. 
Havana  Tobacco  Co.— owns  700  shares  out 

of  47,038  preferred,  168,800  out  of  2BT.- 

012    common    stock,    and    «3,SOO,O0O    of 

$7,600,000  bonds. 
Jordan  Oibson  k  Banm  Co.,  In& — owns  all 

preferred  and  common  stock,  260  shares 

Louisiana  Tobacco  Co.,  limited — owns  376 
ont  of  600  shares. 

The  J.  B.  Moos  Company — owns  all  of  stock, 
2,000  shares. 

J.  k  B.  Mooa  Company — owns  all  of  com- 
mon stock,  1,000  shares. 

Porto  Blcen  leaf  Tobacco  Co^— owns  2,500 
ont  of  6,000  shares. 


S40  of  GOO  shares  preferred. 

Havana  Tobacco  Co.  has  a  stuck  interest 
in  tbe  following  corporatiooa: 
H.  de  Cabanis  y  Oarbajal— all  of  stock,  16,- 

000  shares. 
Hy.  CUy  and  Bock  &  (>>.,  Um.— owdb  9,74ft 

out  of  18,960  shares  preferred  and  IV 

887  out  of  16,090  sharea  common. 

[The  Hy.  Clay,  etc,  Co.,  is  owner  of  18,- 
6BT  shares  of  the  ordinary  capital  stock  <rf 
tbe  HaTana  Cigar  k  Tobacco  Factorieo, 
Limited;  and  also  owna  64  sharea  of  tba 
1,890  ahares  of  the  capital  stock  of  tba 
VuelU  Abajo  S.  S.  Co.] 
Ci^ian  Tobacco  Co. — owns  all  of  atock,  60 

Havana   Commercial   Co. — owns  55,662  out 

of  60,UOO  sbarea  preferred  and  124,718  ont 

of  186,00  shares  common. 
[The  Havana  Commercial  Co.  owns  all  of 

the  capital  stock— 100  aharea— of  the  M. 

Valley  Co, — cigars.] 
Havana  Cigar  k  Tobacco  Factories,  Lim. — 

owns  6,774  out  of  25,000  shares  ordinary 

J.  S.  Huriasy  Co.— owns  all  of  atock— 7,600 

Blackwell'a  Durham  Tobacco  Co. — in  addi-J 
tion  to  a  atock  interest  in  the'Amaterdam  ■ 
Supply   Co.,  has  the  stock   interest  indl* 
catcd,   in  the  following  defendant  oorpo- 

F.  F.  Peno  Tobacco  Co.— owna  l/)02  oat 
of   1,60.1  shares. 

Scotten-Dillon  Co.— owns  $10,000  out  of 
$60n.01H)   of   etock. 

Wells  Whitehead  Tobacco  Co.— owns  all  of 
stock— 1,600  shares. 

Con  ley  Foil  Company — owns  all  of  the 
capital  stock  (3,000  shares)  of  the  John- 
son Tin  Foil  k  Metal   Co. 

P.  Lorillard  Company — has  a  stock  inter- 
est in  the  American  Snuff  Company  and 
the  Amsterdam  Suply  Co. 

R.  J,  Reynolds  Tobacco  Co. — in  addition  to 
a  stock  interest  In  the  Amsterdam  Bnp- 

fly  Company  and  the  Mac  Andrews  t 
orbes  Company,  owns  one  third  of  the 
6,000  shares  of  stock  of  tbe  Upfert 
Scales  Co. 
The  British. American  Tobacco  Co. — In  ad- 
dition to  a  small  interest  in  tbe  Amster- 
dam Supply  Company,  bas  the  following 
stock  interest  in  certain  defendants; 
David  Dunlop—plug — owns   3,000   of  4,600 

W.  S.  Mathews  k  Sons — smoking — owns 
3,637  out  of  6,000  aharea  of  stock. 

T,  C.  Williams  Company — plug-^iwns  al 
of  stock,  4/>00  sharea. 
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iBg  In  inlarsUta  or  foreign  Mnmuree,  or, 
it  th«  eonrt  Bhonld  be  of  opinion  tli>t  the 
publie  intereate  will  Im  better  lubHrved 
thereby,  that  reoeiwe  be  appolntsd  to  t«ke 
poBseMion  of  »11  proper^,  uaete,  biulneu, 
uid  UtuTw  of  laid  defeuduita  and  wind  up 
the  eeme,  and  otherwiie  take  auch  course 
In  regard  thereto  aa  will  bring  at>ont  eon- 
ditiona  in  trade  and  commeroe  among  the 
atatea  and  with  foraign  luttiona  in  hajiuoii)r 

"6.  That  the  holding  of  atoclc  by  one  of 
the  defendant  corporationa  in  another, 
under  the  circumataiicea  ahown,  be  declared 
ill^al,  and  that  each  of  them  be  enjoined 
from  eontinuing  to  bold  or  own  auch  aharea 
In  another,  and  from  exereiaing  aoj  right 
in  eonnection  therewitlL 

"7.  That  defandanta,  each  and  all,  be 
enjoined  from  eontiooing  to  earrj  out  the 
purpoaea  of  the  aboTe-deaoribed  contracts, 
eombinatione,  oonapiraciea,  and  attempts 
to  mtmopolize  b;  the  means  herein  described, 
or  b;  aoj  other,  and  be  required  to  desist 
and  withdraw  from  all  oonnection  with  tha 

"8.  That  each  of  the  defeodanta  be  en- 
joined from  purchaaing  leaf  tobaoco  or  from 
aelling  and  distributing  its  manufaotured 
output  as  a  part  of  interstate  and  foreign 
trade  and  commerce  in  oonjunetion  or  oom- 
bi nation  with  any  other  defendant,  and 
from  taking  part  or  being  interested  in 
ao;  agreement  or  combination  intended  to 
destroy  oom  petition  among  them  in  ref- 
erence to  auch  purchases  or  aales. 

"D.  That  petitioner  have  such  other,  fur- 
^  ther,  and  general  relief  ss  may  be  proper." 
M  As  to  tha  answere,  it  sufflcss  to  say  that 
•  all  tbe  individual  *  and  oorporaU  defend- 
anta  other  than  the  foreign  oorpocations 
denied  the  charges  of  wrongdoing  and  illegal 
•ombination,  and  the  corporate  defendaiite 
In  particular  in  addition  averred  their  right 
nnder  stete  charters  by  virtue  of  which 
they  existed  to  own  and  possess  tbe  prop- 
erty which  they  held,  and  further  averred 
that  they  were  engaged  in  manufacturing, 
and  that  any  oombination  amongst  them  re- 
lated only  to  that  subject,  and  therefore 
was  not  within  tbe  anti-trust  acL  The 
two  foreign  corporations  asserted  tha  va- 
lid!^ of  their  corporate  organization  and  of 
tbe  assailed  agreements,  end  denied  any 
participation  in  the  alleged  wrongful  com- 
bination. 

After  the  taking  of  much  testimony  be- 
fore a  special  examiner,  the  eaae  was  beard 
before  a  court  Mneistlng  of  four  judges, 
eonaUtuted  nnder  the  expediting  act  of 
rabniUT  11,  1903.  [32  SUt.  at  L.  823, 
•hap.  SM,  D.  8.  Comp.  SUt.  Supp.  p.  1211.] 
Ib  deciding  tbe  oaae  in  favor  of  the  gorem- 
■•■It  esah  of  the  lour  Jndgea  delivered  an 


opinion.  164  Fed.  700.  A  Snal  decree  waa 
entered  on  December  16,  1008.  The  petition 
was  dismissed  as  to  the  English  corpora- 
tions, three  of  the  subsidiary  corporationa, 
the  United  Cigar  Storea  Company,  and  all 
the  individual  defendanta.  It  was  decreed 
that  tha  detendante  other  than  those  against 
whom  tbe  petition  was  dismissed  bad  there- 
tofore entered  into  and  were  parties  to  com- 
binations in  restraint  of  trade,  ete.,  in  vio- 
lation of  the  anti-trust  act,  and  aaid  de- 
fendante  and  each  of  them,  their  ofScers, 
agents,  etc,  were  restrained  and  enjoined 
'from  directing  or  indirectly  doing  any  act 
)r  thing  whataoever  in  furtherance  of  the 
objecte  and  purposes  of  said  combinations, 
and  from  continuing  aa  parties  thereto." 
It  speciGcaliy  found  that  each  of  the  d*- 
fendants,  "the  American  Tobacco  Company, 
American  Suuff  Company,  Amerieao  Cigar 
Company,  American  Stogie  Company,  and 
MacAudrens  A  Forbee  Company,  constitute* 
and  is  itself  a  combination  in  violation  of 
the  said  aot  of  Congress."  The  corporations  ^ 
thus  named,  their  officers,  etc,  nere  next  ■ 
restrained*  and  enjoined  "from  further  di- • 
rectly  or  indirectly  engaging  in  interstate 
or  foreign  trade  and  commerce  in  le&f  to- 
bacco or  the  products  manufactured  there- 
from, or  articles  QeMsaory  or  useful  in  con- 
nection therewith.  But  if  any  of  said 
last-named  detendante  can  hereafter  afflrm- 
atively  abow  tbe  restoration  of  reasonably 
oompetitive  conditions,  such  defendant  may 
apply  to  tliia  court  for  a  modification,  sus- 
pension, or  dissolution  of  the  injunction 
herein  granted  against  it."  Tlie  decree  then 
enumerated  the  various  corporations  which 
it  was  found  held  or  claimed  to  own  som« 
or  all  of  the  capital  stock  of  other  corporop 
tions,  and  particularly  specified  such  other 
corporations,  and  then  made  the  following 
restraining  provisionsi 

"Wherefore  each  and  all  of  defendoafa^ 
the  American  Tobacco  Company,  tbe  Ameri- 
can SnuS  Company,  the  American  Cigar 
Company,  P.  Lorillard  Company,  R.  J, 
Reynolds  Tobacco  Company,  Black  well's 
Durham  Tobacco  Company,  and  Conley  Foil 
Company,  their  offleers,  directera,  agents, 
servants,  and  employees,  are  hereby  re- 
strained and  enjoined  from  acquiring,  by 
conveyance  or  otherwise,  tbe  plant  or  busi- 
ness of  any  such  corporstion  wherein  any 
one  of  them  now  holds  or  owns  stock;  and 
each  and  all  of  said  defendant  corporations 
so  holding  stock  in  other  corporations,  as 
above  specified,  their  officers,  direeters, 
agente,  servants,  and  employees,  ore  further 
enjoined  from  voting  or  attempting  to  vote 
said  stock  at  any  meeting  of  the  stock- 
holders of  the  corporstion  issuing  the  some* 
and  from  exercising  or  attempting  to  exer- 
cise  any  control,   direction,  auperviaion,  or 
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inflnetiM  whatsMver  over  th*  wta  and  do- 
tngi  of  nich  oorporatloiL  Aad  It  U  fur- 
thar  orderad  uid  decreed  that  «aeh  and 
•T«i7  of  the  defendant  eorporatione  the 
•toek  of  which  li  held  bf  any  other  de- 
fendant eorporatioD,  aa  hsTeinbcfora  ihown, 
their  offleen,  direeton,  aervants,  and  agenia, 
be  and  the;  are  hereby  ntpectively  and  col- 
^  leetively  reatrained  and  enjoined  from  per- 
M  mitting  the  stock  ao  hald  to  be  roted  by 
>  any  other  *  defendant  holding  or  dalmlng 
to  own  the  same,  or  by  Ita  attorney!  or 
agenta  at  any  corporate  election  for  direct- 
oia  or  officer!,  and  from  permitting  or 
•uffering  any  other  defendant  corpoTation 
claiming  t«  own  or  hold  stock  therein,  or 
Its  officers  or  egents,  to  exercise  any  eootrol 
whatsoever  oyer  ita  corporate  acts." 

Judgment  for  ooata  waa  given  In  favor 
<rf  the  petitioner  and  agaJnet  the  defendants 
aa  to  whom  the  petition  had  not  been  die- 
mieced,  except  the  B.  P.  Richardson,  Jr., 
A  Company,  a  corporation  which  had  con- 
sented to  the  decree.  The  decree  also  con- 
tained a  provision  that  the  defendants  or 
any  of  than  should  not  be  prevented  "from 
the  inatitntjon,  prosecution,  or  defense  of 
any  auit,  action,  or  proceeding  to  prevent 
or  restrain  the  infringement  of  a  trsde- 
mark  used  in  interstate  commerce,  or  other- 
wise assert  or  defend  a  claim  to  any  prop- 
arty  or  rights."  In  the  event  of  a  taking 
«f  an  appeal  to  this  eourt,  the  decree  pro- 
vided that  the  injunction  which  It  directed 
"shall  he  suspended  during  the  pendency  of 
•nch  appeal." 

The  United  SUtes  appealed,  aa  did  also 
the  variona  defendants  against  whom  the 
'decree  was  entered.  For  the  goverament  It 
Is  contended:  1.  That  the  petition  should 
not  have  been  dismissed  as  to  the  individual 
defendants.  2.  That  it  should  not  have  been 
dismissed  as  to  the  two  foreign  corpora- 
tions,— the  Imperial  Tobacco  Company  and 
the  Br itiab- American  Tobacco  Company,  and 
the  domestic  corporations  controlled  by  the 
latter,  and  that,  on  the  contrary,  the  decree 
should  have  commanded  the  observance  of 
the  anti-trust  act  by  the  foreign  corpora- 
tions so  far  aa  their  dealings  in  the  United 
States  were  concerned,  and  should  have 
restrained  those  companies  from  doing  any 
act  in  the  United  States  in  violation  of  the 
anti-trust  act,  whether  or  not  the  right  to 
do  said  acts  was  asserted  to  have  arisen 
pursuant  to  the  contracts  made  outside  of 
,  or  within  the  United  SUtea.  3.  The  pe- 
*  tition  should  not  have  been  diamisaed  ss  to 
■  the  United  Cigar  Stores  (Company.  4.  The 
flnaJ  decree  should  have  adjud^d  defend- 
ants parUes  to  unlawful  contracts  and  con- 
■piraciea  S.  The  final  decree  should  have 
adjudged  that  defendants  were  attempting 
la  noaopolice  and  had  monopoUied  parts  of 


eommerce.  Uora  particularly,  tt  is  urged, 
it  should  have  adjudged  that  the  Americas 
Tobacco  Company,  Amerioan  Snuff  Com- 
pany, American  Cigar  Company,  Americaa 
Stogie  Company,  MaoAndrews  ft  Porbea 
Company,  the  Conley  Foil  Company,  and  the 
Britlah -American  Tobacco  Company  were 
severally  attempting  to  monopolize  and  had 
monopolized  parts  of  eommerce,  and  that 
appropriate  remedies  should  have  been  ap- 
plied, fl.  The  decree  was  not  sufBciently 
specific,  since  it  should  havs  described  wilJi 
more  particularity  the  methods  which  the 
defendants  had  followed  in  forming  and 
carrying  out  their  unlawful  purpose,  and 
should  have  prohibited  the  resort  to  sim- 
ilar methods.  7.  The  decree  shnuld  have 
specified  the  shares  in  oorporations  dia- 
cloeed  by  the  evidence  to  he  owned  by  tha 
parties  to  tha  eonspiracy,  and  should  hava 
enjoined  those  parties  from  exercising  any 
control  over  the  corporations  in  which  such 
stock  was  held,  and  the  latter,  If  made  de- 
fendant, from  permitting  such  control,  and 
ihould  have  also  enjoined  the  collecting  of 
any  dividends  npon  the  stock,  i.  Tbs  decree 
improperly  provided  that  nothing  therein 
should  prevent  defendants  from  prosecuting 
□r  defending  suite;  also  improperly  sus- 
pended tbe   injunction  pending  appeal. 

The  defendants,  by  their  assignments  of 
error,  complain  because  the  petition  waa 
not  dismissed  as  to  all,  and  more  specifle- 
ally,  (a)  because  they  were  adjudge]  par- 
ties to  a  combination  in  Testraint  of  inter* 
state  and  foreign  commerce,  and  enjoined 
accordingly;  (b]  because  certain  defend- 
ant corpoTstions  holding  shares  in  other* 
were  Mijoined  from  voting  them  or  exercis- 
ing control  over  the  issuing  company,  and 
the  latter  from  permitting  this;  and  (e)  ^ 
because  the  American  Tobacco  Company,  3 
American*Snuff  Company,  American  Cigar* 
Company,  American  St<^e  Cmnpany,  and 
the  Mac  Andrews  k  Forbes  Company  wera 
adjudged  unlawful  combinations,  and  re- 
strained from  engaging  in  interstate  and 
foreign  commerce. 

The  elaborate  arguments  made  by  both 
sides  at  bar  present  in  many  forms  of  state- 
ment the  conflicting  contentions  resulting 
from  the  nature  and  character  of  the  suit 
and  the  defense  thereto,  the  decree  of  the 
lower  court,  and  the  propositions  aasigned 
as  error  to  which  we  have  just  referred. 
In  so  far  ss  all  or  any  of  these  contentions, 
as  many  of  them  in  fact  do,  involve  a  con- 
flict aa  to  the  application  and  effect  of  || 
1  and  2  of  the  anti-trust  act,  their  con- 
sideration has  been  greatly  simplified  by  tha 
analysis  and  review  of  that  act  and  the  con- 
atruction  afflxed  to  the  sections  In  queSUon 
in  tbe  case  of  Standard  Oil  Co.  v.  United 
SUtM,  qnita  raeaotljr  decide^.  [2Z1  p.  B. 
u,nh...o,C_iOOgrC 
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UNITED  STATES  v.  AUSEICAN  TOBACCO  CO. 


L  65  L.  cd.  — .  81  Snp.  Ct  B«p.  903.]  In 
■0  far  M  tlia  oontentlona  ralftta  to  Um  di»- 
ptit«d  propoaltioiM  of  fkct,  wa  think  from 
tlM  Tiew  which  m  taJce  of  tha  o*m  they  need 
Dot  be  referred  to,  Binae,  In  our  opinion,  the 
eaee  e»a  be  disposed  of  bj  ooniidsrliig  only 
those  fscts  wbieb  ftre  indisputftble,  «nd  by 
applying  to  tbe  inferences  properly  dedu- 
cible  from  such  facts  the  meaning  and  eSect 
of  the  law  as  expounded  in  accordance  with 
tbe  prevtoui  decisions  of  this  court. 

We  shall  divide  our  inveHtlgation  of  the 
ceae  into  three  subjecta:  First,  the  un- 
disputed facts;  second,  the  meaning  d[  the 
anti-trust  law,  and  its  application,  as  cor- 
rectly construed,  to  the  ultimate  conclusions 
of  fact  dedueible  from  the  proof;  third,  the 
remedies  to  be  applied. 

Firtt.  Dndiiputeii  facta. 

The  matters  to  b*  considered  under  this 
hesding  we  think  oan  best  be  made  clear 
by  stating  the  merest  outline  of  tha  con- 
ditioQ  of  the  tol>acco  industry  prior  to 
what  is  aasertad  to  have  been  the  initial 
movement  in  the  oombination  which  the 
^  suit  assails,  and  in  the  light  so  afforded  to 
■>  briefly  reeite  the  history  of  the  assailed 
•  acta  and'eontraota.  We  shall  divide  the 
subject  Into  two  periods:  (a)  the  one  from 
tha  time  of  the  organication  of  the  Srst  or 
old  American  Tobacco  Company,  in  1890, 
to  tha  organization  of  the  Continental  To- 
bacco Company;  and  (b)  from  tbe  date  of 
such  organixation  to  the  Sling  of  the  bill 
In  this  eaae. 

Sumroariiing  in  the  broadest  way  the 
oonditions  which  obtained  prior  to  ]890, 
as  to  the  production,  manufacture,  and  dis- 
tribution of  tobacco,  the  following  general 
facts  are  adequate  to  portray  the  situation. 

Tobacco  was  grown  in  many  sections  of 
the  country  having  diversity  of  soil  and 
alimatc,  and  therefore  was  subject  to 
varioai  viciasitudes  resulting  from  tbe 
places  of  production,  and  consequently  va- 
ried in  quality.  The  great  diversity  of  use 
to  which  tobacco  waa  applied  tn  manufao- 
turing  caused  it  to  be  that  there  was  a 
demand  for  all  the  varioua  qualities.  The 
demand  for  all  qualities  waa  not  local,  but 
widespread,  extending  as  wall  to  domestic 
aa  to  foreign  trade;  and,  therefore  all  the 
products  were  marketed  under  competitive 
conditions  of  a  peculiarly  advantageoua  na- 
ture. The  manufacture  of  the  product  in 
this  country  in  various  forma  waa  sueoeaa- 
fnlly  carried  on  by  many  individuals  or  con- 
cerns scattered  throughout  the  country,  a 
larger  number,  perhaps,  of  tbe  manufac- 
turers  being  in  the  vicinage  of  production, 
and  others  being  advantageously  aituated  in 
or  near  the  principal  markets  of  distribu- 
tion. 

Bafora  January,   1800,   fln   diatlnet  eon- 


eama— Alkii  ft  Glnter,  with  teetor;  at 
Richmond,  Virginia;  W.  Duke,  Sons  ft  Com- 
pany, with  factories  at  Durham,  North 
Carolina,  and  New  York  city;  Kinney  To- 
bacco Company,  with  factory  at  New  York 
dty;  W.  S.  Kimball  ft  Company,  with  fac- 
tory at  Rochester,  New  York;  Goodwin  ft 
Company,  with  factory  at  Brooklyn,  New 
York — manufactured,  distributed,  and  sold 
in  the  United  States  and  abroad  06  per  cent ,. 
of  all  tha  dMuestic  cigarette  and  less  than  ■■ 
8  per  cent'of  the  smoking  tobacco  produced  ■ 
in  the  United  SUtes.  There  is  no  doubt 
that  these  factories  were  oompetitors  in  the 
purchase  of  tlie  raw  product  which  they 
manufactured,  and  in  tba  distribution  and 
sale  of  the  manufactured  products.  Indeed, 
it  is  sliown  that  prior  to  1S90  not  only  bad 
normal  and  ordinary  competition  existed 
between  tbe  factories  in  question,  but  that 
the  competition  bad  been  fierce  and  abnor- 
mal. In  January,  18S0,  having  agreed  upon 
a  capiUI  stock  of  «25,000,000,  all  to  ba 
divided  amongst  them,  and  who  should  bo 
directors,  tbe  concerns  referred  to  organized 
the  American  Tobacco  Company  in  New  Jer- 
sey, "for  trading  and  manufacturing,"  with 
broad  powers,  and  conveyed  to  it  the  assets 
and  businesses  including  good  will  and 
right  to  use  the  namea  of  ttie  old  concerns; 
and  thereafter  this  corporation  carried  on 
tbe  business  of  all.  The  (25,000,000  of 
stock  of  tha  tobacco  company  was  allotted 
to  the  charter  members  as  follows:  Allm 
ft  Qinter,  13,000,000  preferred,  »4,S0O,OO0 
common;  W.  Duke,  Sons  ft  Company,  «3,- 
000,000  preferred,  (4,G00,000  common ;  Kin- 
ney Tobacco  Company,  (2, 000,000  preferred, 
«3,00D,OOO,  common;  W.  S.  Kimball  &  Com- 
pany, —(1,000,000  preferred,  $1,500,000  com- 
mon; and  Goodwin  ft  Company,  $1,000,000 
preferred,  $1,500,000  common. 

There  is  a  charge  that  the  valuation  at 
which  tbe  respective  properties  were  capita- 
lised in  the  new  corporation  was  enormously 
in  excess  of  their  sctual  value.  Wa,  how- 
ever, put  that  subject  aside,  since  we  pro- 
pose only  to  deal  with  tacts  which  are  not 
in  controversy. 

Shortly  after   tbe  formation   of   the  new 
corporation,  the  Qoodwln  ft  Company  fac- 
tory waa  closed,  and  tbe  directors  ordered 
"that  the  manufacture  of  all  tobacco  cigar- 
ettes be  concentrated  at   Richmond."     Tha 
new  corporation  in   1800,  the  first  year  of 
its  operation,  manufactured  about  two  and 
one   half  billion   cigarettes,   that  ia,   about 
06  or  ST  per  cent  of  the  total  domestic  out-|) 
put,  and  about  Ave  and  one-half  million  J* 
pounds  of  smoking  tobaceo'out  of  a  total* 
domestic  product  of  nearly  seventy  million 
poimds. 

In  a  little  over  a  year  after  the  organln* 
tioD  of  the  oompany,  it  inoreaaed  ita  capital 
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■tnek  bjr  110,000,000.  The  purpon  of  this  i 
inoreaM  i*  uiferai>la  from  tha  coiuidBrstioiu 
Which  w«  nov  Aa-ba. 

There  wm  a  ftrm  Icnown  «•  Pflngat,  Doer' 
boefer,  &  Compan;,  oanaisting  of  *  number 
of  partneri,  who  had  been  long  and  flttcceet- 
fuUy  carrying  on  the  buaineaa  of  monufao- 
taring  plug  tobaooo  in  Louisville,  Ken- 
tucky, and  diatributing  It  through  the  ohan- 
Dels  of  interatate  eonuncToe.  In  Jannary, 
18D1,  this  Arm  waa  converted  into  a  oor- 
poratJOD  known  aa  tha  National  Tobacco 
Works,  having  a  capital  atoek  of  $400,000, 
all  of  which  WBB  issued  to  the  partners. 
Almost  immediately  theraafUr,  in  the 
month  of  February,  the  American  Tobacco 
Company  became  the  purchaser  of  all  the 
capital  stock  of  the  new  corporation,  pay- 
ing 1600,000  cash  and  $1,200,000  in  atock 
of  tbe  American  Tobacco  Company.  The 
membera  of  the  previously  existing  Arm 
bound  themseivea  by  contract  with  the 
American  Tobacco  Company  to  enter  ita 
aervice  and  manage  the  business  and  prop- 
er^ sold,  and  each  further  agreed  that  for 
ten  years  be  would  not  engage  in  carrying 
on,  directly  or  indirectly,  or  permit  or  suf- 
fer the  use  of  his  name  In  oonnectiou  with 
the  carrying  on,  of  the  tobacco  buaineaa  in 
any  form. 

In  April  following,  the  American  Tobacco 
Company  bought  out  the  busincsa  of  Philip 
Whitloek,  of  Richmond,  Virginia,  who  was 
engaged  in  the  manufacture  of  cheroots  and 
cigars,  and  with  the  exclusive  right  to  use 
the  name  of  Whitloek.  The  conaidaratioD 
for  this  purchase  was  $300,000,  and  Whit- 
loek agreed  to  become  an  employee  of  the 
American  Tobacco  Company  for  a  number 
of  years,  and  not  to  engage  for  twen^ 
years  in  tha  tobacco  business. 

In  tha  month  of  April  the  American  To- 
bacco Company  also  acquired  tfaa  business 
Q  of    Marburg   Brothers,    a   well-known    Arm 
^  located    at    Baltimore,    Maryland,    and   au- 
*  £3^^* '"  ^''^  manufacture  and  distribution 
of  tobacco,   principally   smoking  and  enuff. 
The  consideration  was   a  cash   payment  of 
C1S4,S37.05    and    stock    to    tbe   amount   of 
$3,075,000.     The  members  of  the  firm  also 
conveyed  tha  right  to  the  use  of  the  firm 
name,  and  agreed  not  to  engage  in  the  to- 
bacco business  for  a  lengthy  period. 

Again,  in  the  same  month,  the  American 
lobacco  Company  bought  out  a  tobacco  firm 
of  old  standing,  also  located  in  Baltimore, 
as  Q.  W.  Gail  4  Ax,  engaged  principally  in 
manufacturing  and  selling  smoking  tobacco, 
buying  with  the  business  tbe  exclusive  right 
to  use  the  name  of  the  firm  or  the  partners, 
and  the  members  of  the  firm  agreed  not  to 
engage  Id  the  tobacco  business  for  a  speei- 
fled  period.  The  consideration  for  thla  pur- 
«haa«  was  $77,683.66  Id  cash  and  stock  to 


the  amonnt  of  $1,760,000.  Tha  plant  mi 
abandoned  aoon  ^tcr. 

Iha  raault  of  these  purehaaea  waa  mani- 
fested at  ono«  in  the  product  of  tha  eont- 
pany  for  the  year  ISOl,  as  will  appear  front 
a  note  in  the  margin.f  It  will  be  seen  that 
aa  to  eheroota,  smoking  tobacco,  flna  eut 
tobacco,  snuff  and  plug  tobacco,  the  com- 
pany had  become  a  factor  In  all  branchea 
of  the  tobacco  industry.  ^ 

Referring  to  tha  oecurrancea  of  the  year  * 

1891,  aa  in  all*respects  typical  of  the  oo- • 
currences  which  took  place  in  all  the  other 
years  of  the  first  period,  that  is,  during 
tbe  yeara  1662,  1S93,  1894,  1896,  1890,  ]8a7, 
and  I8BS,  we  content  ourselvea  with  saying 
that  it  Is  undisputed  that  between  Febru- 
ary, ISQl,  and  October,  1S9S,  including  the 
purchases  which  ws  have  specifically  referred 
to,  the  American  Tobacco  Company  acquired 
fifteen  going  tobacco  concerns  doing  buai- 
nesa  in  the  statca  of  Kentucky,  Louisiana, 
Maryland,  Michigan,  Missouri,  New  York, 
North  Carolina,  and  Virginia.  For  ten  of 
the  plants  an  all-caah  consideration  of 
$6,410,236.20  waa  paid,  while  the  payments 
for  tbe  remaining  five  aggregated  in  cash 
$1,115,100.96  and  in  stock  $4,123,000.  It  Is 
worth  noting  that  tha  loat  purchase,  in 
October,  1898,  was  of  the  Drummond  To- 
bacco Company,  a  Missouri  corporation 
dealing  principally  In  plug,  for  which  a 
cash   consideration  waa  paid  of  $3,467,600. 

Tha  corporations  which  were  combined 
for  the  purpose  of  forming  tha  American 
Tobacco  Company  produced  a  very  amall 
portion  of  plug  tobacco.  That  an  increase 
in  thia  direction  waa  contemplated  is  mani- 
fested by  the  almoat  immediate  increase  of 
tbe  stock  and  ita  use  for  the  purpose  of  ae- 
quiring,  as  we  have  indicated,  in  1S9I  and 

1892,  the  ownership  and  control  of  oon- 
cerns  manufscturing  plug  tobacco  and  the 
consequent  increase  in  tliat  branch  of  pro- 
duction. There  is  no  dispute  that  aa  early 
as  1803  tha  president  of  the  American  To- 
bacco Company,  by  authority  of  the  cor- 
poration, approached  leading  manufaeturera 

tXbe  output  of  the  American  Tobaceo 
Company  fur  1801  was — 

Number.  Pounds. 

Cigarettes    2,788,778,000  

Cheroots   and   lit- 
tle cipnrs 40,003,000  

Smoking    13,813,369 

Fine  cut 600,035 

Snuff    383,162 

Plug 4,442,774 

ToUl    output    for    the    United    SUtea, 

:80i— 

CigArettea    3,13T,318,6BC  

Smoking    78,708,800 

Fine  cut   16,088,870 

Pluil  and  twiat 16e,177,9]S 

Snnff 10,874,241 
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of  plug  tobsMO  uid  ■ought  to  bring  abont 
k  eombiiiktion  of  tha  plug  tob*eoo  inter- 
Mt^  sBd  upon  the  failnre  to  Koeompliib 
thii,  miDon*  competition,  bj  lowering  the 
prica  of  plug  below  iti  ooat,  ensued.  Ai 
a  result  of  thii  warfare,  wbieh  eontitiiied 
until  18S8,  the  American  Tobacco  Com- 
pany suatainad  Mvere  loaaea  aggregating 
^  more  than  four  milllona  of  dollars.     The 

•  warfare   produced   ita   natural   result,  not 

•  only  because  the  company  acquired* during 
the  last  two  years  of  tbe  campaign,  aa  we 
hare  stated,  control  of  important  plug  to- 
bacco coDcerQs,  but  others  engaged  in  that 
Industry  eama  to  terms.  We  say  this  be- 
eause  In  IS98,  in  eonneetion  with  several 
leading  plug  manufacturers,  the  American 
Tobacco  Company  organized  a  New  Jersey 
corporation  styled  the  Continental  Tobacco 
Company,  for  "trading  and  manufacturing," 
with  a  capital  of  976,000,000,  afterwords 
increased  to  tlOO,000,000.  The  new  company 
Issued  its  stock  and  toolc  transfers  to  the 
plants,  assets,  and  businesses  of  five  large 
and    successful    competing    plug    manutac- 

The  American  Tobacco  Company  also  con- 
veyad  to  this  corporation,  at  large  Talua- 
tioDS,  the  assets,  brands,  real  estate,  and 
good  will  pertaining  to  its  plug  tobacro 
business,  including  the  Xational  Tobacco 
Works,  tha  Jamas  O.  Butler  Tobacco  Com- 
pany, Drummond  Tobacco  Company,  and 
Brown  Tobacco  Company,  receiving  as  con- 
sideration (30,274,200  of  stock  (one  half 
common  and  one  half  preferred),  (.100,000 
cash,  and  an  additional  sum  for  tosses  sus- 
tained in  the  plug  business  during  1808, 
(840,035.  Mr.  Duke,  tbe  president  of  tha 
American  Tobacco  Company,  also  became 
president  of  the  Continental  Company. 
U  Under  the  preliminary  agreement  which 
B  was  made,  looking  to  the  formation  of  the 

•  Continental  Tobacco*Company,  that  company 


tP.  J.  Sorg  Co.,  having  factory  at  Mld- 
dletowD,  Ohio,  who  received  prefprred  stock 
(4,360,000.  common  stock  $4,525,000,  and 
cash  (224.376. 

John  Finzer  &  Brothers,  having  factory 
at  Louisville.  Kentucky,  who  received  pre- 
ferred stock  $2,250,000,  common  stock  (3,- 
0110,000,  and  cash  S5.^0,000. 

Daniel  Scotten  t  Co.,  having  factory  at 
Detroit,  MiehiRnn,  who  received  preferred 
stock  (1,011,100,  and  common  stock  (3,012,- 
500. 

P.  H.  Mayo  A  Bros.,  having  factory  at 
Richmond,  Vs.,  who  receiv^  preferred 
stock  (1,250,000.  common  stock  (1,020,000, 
and  cash  (60,126. 

John  Wright  Co.,  having  factory  at  Rich- 
mond, Va.,  who  received  preferred  stock 
(4&S,000,  common  stock  (406,000,  and  cash 
94,110.87. 

«  a  a— «. 


acquired  from  tha  holdtfs  all  tba  (3,iM0,0Ott 
of  tbe  common  stock  of  tha  P.  Lorillard 
Company  in  exchange  for  (0,000,000  of  Its 
stock,  and  (1,581,300  of  tha  (2,000,000  pre- 
ferred in  exchange  for  note*  aggregating  a 
sum  considerably  larger.  Tha  liorillard 
Company,  however,  although  it  thus  passed 
practically  under  the  oontrol  of  tha  Ameri- 
can Tobacoo  Company  by  virtus  of  lie 
ownership  of  stock  in  tbe  Continental  Com- 
pany, was  not  liquidated,  but  ita  business 
continued  to  be  conducted  as  a  distinct  cor- 
poration, ita  goods  being  marked  and  put 
upon  the  market  just  as  If  thay  were  tba 
manufacture  of   an   Independent  concern. 

Following  tbe  organization  of  tha  ConU- 
nental  Tobacco  Company,  the  American  To- 
bacco Company  increased  its  capital  etuck 
from  thirty-flva  millions  of  dollars  to 
seventy  millions  of  dollars,  and  declared  a 
stock  dividend  of  100  per  cent  on  its  com- 
mon stock;  that  ia,  a  stock  dividend  of 
(21,000,000. 

As  the  facts  just  stated  bring  us  to  (ha 
end  of  tha  first  period  which,  at  the  outset, 
we  stated  it  was  our  purpose  to  review,  it 
ia  well  briefiy  to  point  out  the  increase  in 
the  power  and  control  of  the  American  To- 
bacco Company  and  tha  extension  of  itf 
activities  to  all  forma  of  tobacco  products 
which  had  been  accomplished  Juat  prior 
to  tba  organization  of  tbe  Continental  To- 
bacco Company.  Nothing  could  ahow  it 
more  clearly  than  the  fallowing:  At  tha 
id  of  that  time,  the  company  was  manu- 
facturing 80  per  cent  or  thereabouts  of  all 
tbe  cigarettes  produced  in  tbe  United 
States,  above  2S  per  cent  of  all  tbe  smok- 
ing tobacco,  more  than  22  per  cent  of  all 
plug  tobacco,  SI  per  cent  of  all  little  cigars, 
0  per  cent  each  of  all  snuff  and  flne  cut 
tobacco,   and  over  2   per  cent  of  all  cigars 

A  brief  reference  to  tha  occurrences  of  the 
second  period,  that  is,  from  and  after  tbe 
organization    of    tbe    Continental    Tobacco  ^ 
Company  up  to  the  time  of  the  bringing  of  * 
suit,  will  serve  to  make  evident  that  ■ 
the   transactions   in    their   essence   had   all 
the    characteristics    of   the   occurrences    of 
the  first  period. 

In  the  vear  1800  and  thereafter,  either 
tbe  American  or  Continental  Companies,  for 
or  stock,  at  an  aggregate  coat  of  ftfty 
on8  of  dollara  ((50,000,000),  bought 
closed  up  some  thirty  competing  cor- 
porations and  partnerships  theretofore  en- 
ed  in  interstate  and  foreign  commarca 
manufacturers,  sellers,  and  diatributers 
of  tobacco  and  related  commodities,  tha 
interested  parties  covenanting  uot  to  engage 
'  the  business.  Likewise  the  two  corpora- 
tiona  aequirad  for  cash,  by  issuing  stock. 
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Ud  otharwise,  oontrol  of  tatnj  aompetlng 
■orpoiatioiu,  now  going  concemi,  with 
yUnta  is  Tariou*  lUtea,  Cub*,  and  Porto 
Rioo,  which  manufftctured,  bought,  (old,  uid 
diatributad  tobacoo  products  or  relatad  ar- 
ticle! throughout  the  United  Statei  uid 
foreign  eountriea,  and  took  from  the  par' 
tie*  in  int«reat  covenant!  not  to  engage  in 
the  tobacco  buaineas. 

The  plant*  thua  acquired  were  operated 
ontiL  the  mergcT  in  1S04,  to  which  we  shall 
hereafter  refer,  as  a  part  of  the  general 
■Tstem  of  the  American  and  Contineatal 
eompanio.  The  power  reaulting  from  and 
the  purpose  eantem plated  in  making  these 
acquisitions  by  tbe  companies  just  referred 
to,  however,  may  not  be  measured  b;  con- 
ridering  alone  the  business  of  the  company 
directly  acquired,  since  some  of  those  com- 
pasiea  were  made  the  vehicles  as  represent- 
ing the  American  or  Continental  Company 
for  acquiring  and  holding  tbe  stock  of  other 
and  competing  companies,  thus  amplifying 
the  power  reaulting  from  the  acquisitions 
directly  made  by  the  American  or  Continen- 
tal Ccunpany,  without  ostensibly  doing  so. 
It  la  besides  undisputed  that  in  many  in- 
stances tbe  acquired  corporations,  with  the 
subsidiary  companies  over  which  they  had 
_  eontrol  through  stock  ownership,  were  car- 
V  ried  on  ostensibly  as  independent  concerns, 
•  disconnected*  from  either  the  American  or 
tbe  Continental  Company,  aUbough  they 
were  controlled  and  owned  by  one  or  the 
other  of  these  companies.  Without  going 
into  details  on  these  subjects,  for  tbe  sale? 
of  brevity,  we  append  in  the  margin  a 
•tatement  of  the  corporation*  thus  acquired, 
with  the  mention  of  the  competing  con- 
eerna  which  sucb  corporations  acquired.! 

tMonopol  Tobacco  Works  (New  York,  N. 
T.)— Capital  C4 0,000— cigarettes  and  smok- 
ing tobacco.  In  1B09  the  American  Tobac- 
co Co.  acquired  all  the  iharea  for  $'250,000, 
and  it  is  now  a  selling  agency. 

Luhrman  A  Wilbern  Tobacro  Company 
(Middletown,  Ohio  J— Capital  $900,000— 
acrap  tobacco.  This  business  was  formerly 
carried  on  by  a  partnership. 

Mengei  Box  Company  (LouiaTille,  Ky.]  — 
Capital  $2,000,000 — boxes  for  packing  to- 
bacco. Thi*  company  ha*  acquired  the  stock 
($150,000)  of  Columbia  Box  Company  and 
of  Tyler  Box  Company  ($25,000),  both  at 
St.  Loui*. 

The  Porto  Rican-American  Tobacco  Com- 
pany (Porto  Rioo)— Capital  {1,799,000.  In 
1890  the  American  Company  caused  tbe 
organization  of  the  Porto  Rican-American 
Tohacoo  Company,  which  took  over  the  part- 
nership business  Rucabado  y  Portela,— 
manufacturer  of  cigar*  and  eigarcttea, — 
with  covenants  not  to  compete.  The  Amer- 
ican Tobaooo  Company  and  American  Cigar 
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•It  ia  of  tba  utmost  iic{)ortaiiee  to  obMira  • 
that  tbe  acquisition*  made  by  the  mb- 
sidiary  corporations  in  khd*  cases  llkewia* 
show  the  remarkable  fast  stated  above ; 
tliat  i*,  the  disbursement  of  enormous  • 
amount*  of  monsy  t^'acquire  plant*,  which,  • 
on  being  purchased,  were  not  utilized,  but 
were  immediately  cloaed.  It  I*  alto  to  be 
remarked,  that  the  facta  stated  in  tbe  mem- 
orandum in  tbe  margin  abow  on  their  fan* 
■  singular  identity  between  the  conceptions 
which  governed  the  transactions  of  this 
latter  period  with  those  which  evidently 
existed  at  the  very  birth  of  the  original 
organization  of  the  American  Tobacco  Com- 
pany, aa  exemplified  by  the  transactions  in 
the  drst  period,  A  statement  of  particular 
tranaactiona  outside  of  those  previously  re- 
ferred to  a*  having  occurred  during  the 
period  in  question  will  serve  additionally 
to  make  the  aituHtion  clear.  And  to  ac- 
complish thi*  purpose  we  shall,  aa  brieHy 
as  may  be  consistent  with  clari^,  aepara-  ^ 
tely  refer  to  the  facts  concerning  the  or-  * 
ganiiation  during  the*second  period  of  tha  * 
five  corporation*  which  were  named  aa  de- 
fendant* in  the  bill,  as  heretofors  stated, 
and  wliich,  for  tbe  purpose  of  designation, 
we  have  hitherto  classified  a*  accessory  de- 
fendants, such  corporations  being  th* 
American  Snuff  Company,  American  Cigar 
Company,  American  Stogie  Company,  Uae- 
Andrewi  t  Forbea  Company  (licorice),  and 
Conley  Foil  Company. 

(1)  The  American  Snuff  Company. 
As  we  have  seen,  the  American  Tobacco 
Company,  at  the  commencement  of  the  first 
period,  produced  a  very  smajl  quantity  of 
dnuff.  Its  capacity,  however,  in  that  regard 
was  augmented,  owing  particularly  to  th* 

Company  ench  hold  $5SS.300  of  the  stock; 
the  balance  is  in  the  hands  of  individuals. 

Kentucky  Tobacco  Product  Company 
(Louisville,  Ky.)— Capital  $1,000,000.  In 
1899  the  Continental  Company  acquired 
control  of  the  Louisville  Spirit-Cured  To- 
bacco Co.,  engaged  in  curing  and  treating  to- 
bacco and  utilizing  the  stems  for  fertilizers. 
By  agreement,  the  Kcntuoky  Tobacco  Prod- 
uct Company  nos  organized  in  New  Jer- 
sey, with  $1,000,000  capital,  $450,000  issued 
to  the  old  stockholders,  and  $550,000  to  Con- 
tinental Company  as  consideration  for 
agreement  to   supply   stems. 

Golden  Belt  Manufacturing  Company 
(North  Carolina) — Capital,  $TOO,Ooa~eot- 
ton  bags  and  containers.  In  1S99  ths  Amer- 
ican Tobacco  Company  acquired  the  hnsi* 
nees  of  this  corporation,  which  was  formed 
to  take  over  a  going  buainesa. 

The  Conley  Foil  Company  (New  York)  — 
Tinfoil  combination — Capital,  $326,000.  In 
December.  1809,  the  American  Tobaeo» 
Company  secured  eontrol  of  the  buaineaa  of 
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Iwination  of  tba  ContinMitAl  Tofawwo  Oom- 
faj  and  tha  M^niaition  of  tb«  Lorillud 
Company,  by  which  it  cam*  to  b«  a  aariona 
factor  aa  a  ■nuB  produesr.  Then  ahortlf 
anauad  an  aggreaaiva  competition  ia  tha  bdhS 
Iwirinaaa  between  the  American  Tobtcoo 
Company,  with  th«  foree  acquired  from  tha 
raotaga  ground  reaulting  from  the  domin' 
ancy  of  ita  expanded  organization,  and 
others  in  the  trade  operating  independently 
of  that  organization.  The  reault  waa  identi- 
eal  with  that  which  bod  prerioiuly  ariian 
from  like  conditions  In  the  past. 

In  March,  1000,  there  waa  organized  in 
Ifew  Jeraey  a  corporation  known  aa  the 
American  Snuff  Company,  with  a  capital  of 
$25,000,000,  one  half  preferred  and  one  half 
common,  which  took  over  the  Snuff  buaineu 
of  the  F.   Lorillard  Company,   Continental 

a  John   Conley  &  Son    (Partnership),   Kew 
%  York,  N.   Y.,   manufacturera  of   tinfoil, 
'  aaaential  for*pacIciog  tobacco  producta, 
agreement   the   Conley   Foil    Company   i 
meorporated   in   New   Jeraey    "for   trading 
and    manufacturing,"    etc.,    with    1250,000 
capital  (afterwards  9376,000  and  (825,000) 
— which  took  over  tbe  flrm'a  businesa  and 
asKts,    etc,     and    the    American    Tobacco 
Company   became    owner    of    tbe    majority 
iharea.     Tbe  Conley  Foil  Company  bag  ac- 

2uired  all  the  atock  of  the  JohnBon  Tinfoil 
.  Metal  Company — a  defendant— of  St. 
Louis,  a  leadine  competitor,  and  they  sup- 
ply, under  Bseo  contracts,  the  tinfoil  naed 
by  defendants. 

R.  J.  Reynolds  Tobacco  Company  (Wins- 
ton-Balem,  North  Carolina).  In  leSS  the 
Continental  Tobacoo  Company  acquired  con- 
trol of  the  R.  J.  Reynolda  Tobacco  Com- 
pany, one  of  the  largest  tnanutnctr.rers  of 
plug— output  in  1888,  6,000.000  pounda.  By 
agreement^  a  new  corporation  (with  aame 
name)  waa  organized  in  New  Jersey  and 
eapitallzed  at  $5,000,000  (atterwarda  97,- 
(125,000) ,  which  took  over  the  busineas  and 
asaeta  of  the  old  one.  The  Continental  Com- 
pany immediately  acquired  tbe  majority 
aharea,  and  the  American  Company  now 
holds  $5,000,000  of  stock.  The  aeparate  or- 
ganization has  been  preserved. 

There  waa  acquirea  in  the  name  of  the 
Daw  Reynolds  Company,  with  covenants 
against  competition,  the  following  plants: 

In  1900.  T.  L.  Vaughn  A  Company,  part- 
nership, of  Winston,  N.  C.;  consideration, 
$90,608 ;  Brown  Brothers  Company,  a 
North  Carolina  corporation,  Winston,  N. 
C;  conaideration,  $67,016;  and  P.  H.  Hanes 
&  Company  and  B.  F.  Hanea  A  Company, 
Winston,  N.  C.,  partnership;  consideration, 
$•71,060. 

In  190S,  Sucker  A  Witten  Tobacco  Com- 
Martinaville,     Va.;      consideration, 
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In  1006,  D.  H.  Spencer  k  Company,  Mar- 
tinsville, Vs.;   consideration,  $314,296. 

(All  of  the  foregoing  plenta  were  closed 
■•  soon  as  purchased.) 

A  majority  of  the  $400,000  capital  stock 


Company,  and  the  American  Tobaooo  Com- 
pany, with  that  of  a  large  competitor,  via.: 
the  Atlantic  Snuff  Company.  The  atoek  of 
the  new  company  waa  thus  apportioned: 
Atlantic  Snuff  Company,  preferred,  $7,600,- 
000,  common,  $26,000,000;  P.  Lorillard 
Company,  preferred,  $1,124,700,  aomman, 
$3,468,400;  the  American  Tobacco  Company, 
preferred,  $1,177,800,  common,  $3,227,600; 
Continental  Tobacco  Company,  preferred, 
$197,500,  common,  $813,100.  The  stock  is-  „ 
sued  to  Continental  Tobacco  Company  and  * 
the 'defendants  P.  Lorillard  Company  and* 
the  American  Tobacco  Company  is  still  held 
by  the  latter,  and  they  have  at  all  time* 
bad  a  controlling  interest  in  the  snuff  com- 
pany. All  tbe  companies,  together  with 
their  officers  and  directors,  oovenantad  that 
tbey  would  not  thereafter  engage  as  corn- 
in  tbe  Li pfert- Scales  Company,  of  Winston, 
N.  C,  a  corporation  largely  engaged  in  the 
manufacture  of  plug  tobacoo  and  interitato 
and  foreign  commerce  in  leaf  tobacco  and 
its  products,  waa  acquired  by  the  Reynolds 
Company.  Tbe  separate  organization  of  the 
Lipfert-Scalea  Company  is  preserved  and  tbe 
business    carried    on    under    its    corporate 

The  R,  J.  Reynolds  Tobacco  Company  also  * 
botds    $98,300    stock    of 'the    MacAndrews* 
t  Forbes  Company  and  $9,600  of  the  Ams- 
terdam Supply  Company. 

Blackwell's  Durham  Tobaoco  Company 
(Durham,  N.  C.}— capital,  $1,000,000.  In 
1899  the  American  Tobacco  Company  pro- 
cured for  $1,000,000  all  tbe  stock  of  Black- 
well'a  Durham  Tobacoo  Company  at  Dur- 
ham, N.  C,  manufscturer  and  distributer 
of  tobacco  producta.  Thereupon  the  Black- 
well'a  Durham  Tobacco  Oimpany,  of  New 
Jersey,  capital,  $1,000,000  all  owned  by  the 
American,  was  organized  and  took  over  tha 
asMts  of  tbe  old  company,  then  under  re- 
ceiverabip.  Its  separato  organization  has 
been  preserved. 

Tbe  Durham  Company  has  acquired  con- 
trol of  the  following  eompetitora — Rey- 
nold's Tobacco  Company;  P.  R.  Penn  To- 
bacoo Company;  and  Well  a- Whitehead  To- 
bscco  Company. 

The  following  companies  came  also  under 
the  control  of  the  American  Tobacco  C«m- 


cigarettes.  In  1890  the  American  Tobacco 
Company  procured  tbe  organization  of  cor- 
poration of  S.  AnargyroB,  which  took  over 
that  individual's  going  business  and  has 
since  controlled  it  Through  this  company 
the  business  in  Turkish  cigarettes  is  largely 
conducted. 

The  John  Botlman  Company  (San  Fran- 
ciaco)— capital.  $200,000 — cigarettes.  In 
1900  the  American  Tobacco  Company  pro- 
cured organization  of  the  John  Bollman 
Company,  which  took  over  the  businesa  of 
the  former  conoem  in  exchange  for  stock. 
Ita  separata  organization  baa  been  pre- 
served. 
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petitoim  in  tb*  tobMOO  bn^iuM  or  tlw 
tnumfsctnre,  MlOt  or  distribution  of  muff. 
Among  the  usata  bmnnfflrrad  b;  the  At- 
Inntia  BmiB  Company  to  Americui  Bnuff 
Compnny  won  til  tba  ihuM  ((000,000)  of 
W.  S.  Ourett  it  Sons,  Ins.,  then  and  now 
one  of  the  oldest  and  Tuy  largett  prodncera 
of  BnufF,  for  ■  long  time  and  atill  engaged 
at  Yorkland,  Delaware,  in  intentate  and 
foraign  eommerae  in  tobaeoo  and  its  prod- 
nota,  and  which  controlled  throngb  stock 
ownerahip  the  Sonthern  Snuff  Companj, 
Hempbia,  Tennessee,  Dental  Snuff  Companj, 
Ljuobburg,  Virginia,  and  Stewart-Ralph 
Snuff  Companj,  Clarkarill^  Tenneasea.  The 
icparate  axlBtenco  of  W.  E.  Garrett  & 
Sons,  Inc.,  has  been  preBerred  and  its  busi- 
ness conducted  under  the  corporate  name. 
In  Uaroh,  1900,  the  American  Snuff  Com- 
panj acquired  all  the  aharea  of  George  W. 
Helme  Companj,  one  of  the  oldest  and 
largeit  producers  of  snuff  and  aetivelj  en- 
gaged at  Helmetta,  New  Jeriej,  in  inter- 
atata  and  foreign  conunerea  in  competition 
with  defendants,  by  issuing  in  exchange 
therefore  (2,000,000  preferred  stook  and 
(1,000,000  common;  and  it  thereafter  took  a 
eonvejance  of  all  aaaeta  of  the  acquired 
eompanj,  and  now  operatea  the  plant  under 
Ita  own  name. 

As  a  result  of  the  transaetioo  jtut  stated. 
It  came  to  paas  that  the  American  Tobacco 
Company,  which  had,  at  the  end  of  the  first 
period,  only  a  very  small  percentage  of  the 
anuff  manufacturing  business,  came  virtual- 
ly to  hare  the  dominant  conbol  as  a  maiiu- 
faoturer  of  that  product. 

E.  Oonley  Foil  Oompany — matiufaoturert 
of  tinfoU,  OH  etienttal  for  packing  tobacco 
products, 
g,  In  December,  1869,  the  American  Tobac- 
9  eo  Company  secured  control  of  the  business 
•  of  John  Conley  k  Sons,  a*  partnership  of 
New  York  city.  By  agreement,  the  Conley 
Toil  Company  was  incorporated  in  New 
Vork  "for  trading  and  manufacturing,"  etc., 
with  $250,000  capital,  ultimately  increased 
to  9S26,000.  The  corporation  took  over  the 
boriness  and  asaets  of  the  firm,  and  the 
American  Tobacco  Company  became  owner 
of  a  majority  of  the  shares  of  stock.  The 
Conley  Foil  Companj  has  acquired  all  the 
aharea  of  stock  of  the  Johnson  Tinfoil  t 
Uetal  Company,  of  St.  Louis,  a  leading 
eompetitoT,  and  they  supply  under  fixed 
eonto'acta  at  remunerative  prices  the  tin- 
foil used  by  the  defendants,  which  con- 
stitutes the  major  part  of  the  total  produc- 
tion in  the  United  States. 
3.  American  Cigar  Compony. 
Prior  to  1901  the  American  and  Contlnen. 
tal  Tobacco  Companies  manufactured,  sold, 
and  diatributed  cigars,  stogies,  and  cheroots. 
In    Um   jmr   stated   tha   oompanief    datar- 


mined  to  engage  in  tiis  bnsIneM  upon  a 
largnr  scale.  Under  agreement  with  Powell, 
Smitb,  i  Company,  lajge  manufacturer* 
and  dealers  in  cigars,  they  eansed  the  in- 
corporation in  New  Jersey  of  the  Ameriean 
Cigar  Company  "for  tradin-  n.id  manufao- 
turing,"  etc,  to  which  all  LLree  eooveyed 
their  asid  business,  and  it  has  since  carried 
on  the  same.  The  American  and  Continental 
companies  each  acquired  46}  per  cunt  of 
the  shares,  and  Powell,  Smith,  &,  Company 
7  per  cent;  the  original  capitolieatiou  was 
«10,000,000  (afterwards  SZ0,OOO,OO0),  and 
more  than  three  fourths  is  owned  by  the 
fonner.  The  cigar  companj  acquired  manj 
competitors  (partnerships  and  corpora- 
tions) engaged  in  interitata  and  foreign 
commerce,  taking  the  parties  eovcDants 
against  engaging  in  the  tobacco  business; 
and  it  has  also  procured  the  organiration 
of  controlled  corporationa  which  have  ac- 
quired competing  manufacturers,  jobbers, 
and  distributers  in  the  United  States,  (^ba, 
and  Porto  Rico.  It  manufacturers,  sella, 
and  distributes  a  conBiderable  percentage 
of  domestic  cigars;  is  the  dominating  factor  i- 
the  tobacco  business,*  foreign  and  domes- 7 
,  in  Cuba  and  Porto  Rico,  and  is  there 
engaged  in  tobacco  planting.  It  also  oon- 
trols  corporate  jobbers  in  California,  Ala- 
bama, Virginia,  Pennsylvania,  Geoi^a, 
Louisiana,  New  Jersey,  and  Tennessee. 
4.  The  UacAndretoa  i  Forhat  Company 
-nuinu/acturers  □/  Hcoricv. 
There  is  no  question  that  licorice  pant* 
an  essential  ingredient  in  the  manafa»' 
ture  of  plug  tobacco,  and  that  one  who  Is 
debarred  from  obtaining  such  paste  would 
therefore  be  unable  to  engage  in  or  carry 
tbe  manufacture  of  such  product.  The 
control  over  this  article  was  thus  secured: 
In  Uay,  1602,  the  Continental  Company  se- 
cured control  of  MacAndrewa  and  Forbes 
Company  of  Newark,  New  Jersey,  and  or- 
ganized "for  trading  and  manufacturing" 
a  corporation  known  as  the  MacAndrews 
k  Forbes  Company,  with  a  capital  of 
$7,000,000,  $4,000,000  preferred  and  $3,000,- 
Eomman,  which  took  over  the  business 
of  MacAndrews  and  Forbes  and  another 
large  competitor.  The  Continental  Company 
acquired  two  thirds  of  the  common  stock 
by  agreeing  to  purchase  its  supply  of  paata 
from  the  new  company.  The  American  To- 
bacco Companj,  at  the  time  of  the  flting 
the  bill,  was  the  owner  of  SZ.llE.OOO  of  tba 
comm<»i  stock  and  $TEO,000  preferred.  By 
various  purchases  and  agreements  the  Mao- 
AnarewB  k  Forbes  Ckimpany  acquired,  sub- 
stantially, the  business  of  all  oonipetitArs. 
Thus,  in  June,  1002,  it  purchased  the  busi- 
ness of  the  Stamford  Mfg.  Companj,  of 
Stamford,  Connecticut,  and  inoorporatad  tha 
National  Uaoriea  Companj,  whlnh  aequirad 
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tbe  hiiiinnw  of  Yoniig  A  SmjUa  and  F.  B. 

A  V.  P.   Scudder,   uid   the  National   Com- 

pMfj  agreed  with  MaoAndrevr  A  Forbes  not 

to  produce  licorica  lor  tobacco  manufactu- 

tvn.     In   1000   all  the   atock   in   the  J.   S. 

Youug  Company,    (tl,SO0,OOO),  which  had 

been   organized   to   take   over   the  businesa 

of  the  J.  S.  Young  Companj  of  Baltimore, 

^  Maryland,  woa  acquired  by  tbe  MacAndraws 

>•  A   Forbet    Company.      Tb*   UaeAndrewa   & 

■  Forbea  Company  um  in  eseeaa*of  SS  per 

eent  of   the   lioorice  root  eonaunied  in  the 

United  States. 

G.  American  StopU  Company. 
In  May,  1003,  the  American  Cigar  Com- 
pany and  tbe  American  and  Continental  To- 
bacco Companies  caused  the  American 
Stogie  Company  to  be  incorporated  in  New 
Jeney,  with  fll,97S,000  capital,  whieb  im- 
mediately took  over  tbe  atogie  and  tobie 
buaineai  of  the  eompanies  named  in  ex- 
change for  $S,S06,Z7S  stock,  and  then,  in  tbe 
usual  ways,  acquired  the  busineita  of  otbera 
In  the  manufacture,  sale,  and  distribution 
of  such  producta,  with  ooveuante  not  to 
compete.  It  acquired  in  exchange  for  $3,- 
MT,T2S  stock  all  iharea  of  United  States 
<Sgar  Company  (which  bad  previously  ac- 
quired and  owned  tbe  busineas  of  important 
competitors),  and  subsequently  took  the 
conveyance  of  the  plant  and  aaeete.  The 
majority  shares  always  have  been  held  by 
defendant,  the  American  Cigar  Company. 

As  we  think  the  legitimate  inferences  de- 
ducjble  Ircxu  the  undisputed  facts  which 
wc  have  thus  stated  will  b«  auiScient  to 
dispose  of  the  ooDtroversy,  we  do  not  deem 
It  neceeeary  to  expand  thia  statement  eo 
aa  to  cause  it  to  embrace  a  recital  of  the 
nudieputed  facts  emceming  the  entry  of 
tbe  American  Tobacco  Company  into  the 
retail  tobacco  trade  through  tbe  aequisition 
of  a  controlling  interest  in  the  stock  of 
what  is  known  aa  the  United  Cigar  Stores 
Company,  as  well  a«  to  some  other  sub- 
jects which,  for  the  sake  of  brevity,  we  like- 
wise pass  over,  in  order  to  come  at  once 
to  a  statement  concerning  the  foreign  com- 

The  Engtith  companies. 

In  September,  1901,  the  American  To- 
bacco Company  purchased  for  (5,347,000  a 
Liverpool  (England)  corporation,  known  as 
Ogden's  Limited,  there  engaged  in  manu- 
facturing and  distributing  tobacoo  products. 
A  trade  conflict  which  at  once  ensued  caused 
nfacturers  to  eom- 
I   the 

•*  Imperial  Tobaceo  Company  of  Qreat  Britain 
A  Ireland,  capital  15,000,000,  afterwards 
tnereased  to  1S,000,000,  pounds  sterling. 
The  trade  war  was  continued  between  this 
•orporatiou  and  the  American  Tobacco  Com- 
p«07i  with  •  reanlt  mbstantially  IdeuUeal 


with  that  which  had  hitbarto,  as  w«  have 
seen,  arisen  from  such  a  situation. 

In  September,  1B02,  the  Imperial  and  tha 
American  companies  entered  into  contracts 
[executed  iu  England)  stipulating  that  the 
former  should  limit  its  buEinesa  to  the 
United  Kingdom,  except  purcbaaing  leaf  in 
the  United  States  ( it  buya  61,000,000 
pounda  annually)  ;  that  the  American  com- 
panies should  limit  their  business  to  ths 
United  States,  its  dependencies  and  Cuba; 
and  that  tbe  British-American  Tobacco 
Company,  with  capital  of  6,000,000  pounds 
sterling  apportioned  between  tbem,  ehould 
be  organized,  take  over  the  export  business 
of  both,  and  operate  in  other  countries,  etc. 
This  arrangement  was  immediately  put  into 
effect,  and  has  been  observed. 

The  Imperial  Company  boldi  one  third 
and  the  American  Company  two  thirds  of 
tbe  capital  stock  of  the  British  American 
Tobacco  Company,  Limited.  The  latter 
company  maintains  a  branch  office  in  New 
York  city,  and  the  vice  president  of  ths 
American  Tobacco  Company  is  a  principal 
of&cer.  This  oompany  uses  large  quantities 
of  domestic  leaf,  partly  exported  to  various 
plants  abroad,  and  about  half  manufactured 
here  and  then  exported.  By  agreement,  all 
this  ie  purchased  through  the  American  To- 
bacco Company.  In  addition  to  many 
plants  abroad,  it  has  warehouses  in  various 
states  and  planta  at  Peteraburg,  Virginia, 
and  Durham,  North  Carolina,  where  tobacco 
is  manufactured  and  then  exported. 

The  purchase  of  necessary  leaf  tobacoo  in 
the  United  States  by  the  Imperial  Com- 
pany is  now  made  through  a  resident  gen- 
eral agent,  and  is  exported  as  a  part  of 
foreign  commerce.  ^ 

Not  to  break  the  continuity  of  the  narra-  )• 
tive  of  facts,  we*have  omitted  in  tlie  proper  ■ 
chronological  order  to  state   the   facts  rel- 
ative to  what  was  known  as  the  Consolidat- 
ed Tobacco  Company.     We  now  particularly 
refer  to  that  subject. 

VAe  ContoUdaled  Tobacco  Companj/. 

In  June,  IQOl,  parties  largely  interested 
In  the  American  and  Continental  eompanies 
caused  the  incorporation  ic  New  Jersey  of 
the  Consolidated  Tobacco  Company,  capital 
$30,000,000  (afterwards  «40,000,000),  with 
broad  powers  and  perpetual  existence;  to 
do  buaineas  throughout  the  world,  and  to 
guarantee  securities  of  otlipr  oompaniea, 
etc.  A  majority  of  sharea  was  taken  by  a 
few  individuals  connected  with  the  old  con- 
cerns: A.  N.  Brady,  J.  B.  Duke,  A.  H. 
Payne,  Thomas  Ryan,  W.  C,  Whitney,  and 
P.  A.  B.  Widener.  J.  B.  Duke,  president  of 
both  the  old  companies,  became  president  of 
the  Consolidated.  Largely  in  exchange  for 
bonds,  the  new  company  acquired  eubstan- 
tially  bU  the  shares  of  common  stock  of  th* 
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eld  OEM,  It*  buaineu,  of  lioldiiig  and 
flnanain^  was  continued  mitil  1001,  when, 
with  the  Ameriean  and  ContinentaJ  Com- 
paniea,  it  waa  merged  into  the  present 
Amarioan  Tobacco  Compiny. 

Bj  proeeedinga  in  Ken  Jereej,  October, 
1904,  th*  (old)  American  Tobacco  Cam- 
panj,  Continantal  Tobaeeo  Company,  and 
Con»olidat«d  Tobaeeo  Company  were  merged 
Into  one  corporation,  under  the  name  of  the 
American  Tobacco  Company,  the  principal 
defendant  here.  The  merged  company,  with 
perpetual  existence,  waa  capitalized  at 
9180,000,000  ($80,000,000  preferred,  ordi- 
narily without  power  to  Tote). 

The  powers  conferred  by  the  charter  are 

t-  stated  in  the  margin.t 

»  Prior  to  the  merger  the  ConioIidated'To- 
baeoo  Company,  a  majori^  of  whose  S40,- 
000,000  abare  capital  waa  held  by  J.  B. 
Duke,  Tbomaa  F.  Ryan,  William  C.  Whit- 
ney, Anthony  N.  Brady,  Peter  A.  B.  Wide- 
ner,  and  Oliver  H.  Payne,  bad  acquired,  aa 
Already  stated,  nearly  all  common  Bbares 
•f  both  eld  American  and  Continental  Com- 
panies, and  thereby  controL  The  preferred 
iharea,  however,  were  held  by  many  indiviil- 
oala.  Through  the  method  of  distribution 
of  the  ttock  of  the  new  company  in  ei- 
ahanga  for  shares  in  the  old  American  and 
in  the  Continental  Company,  it  resulted 
tiiat  the  same  six  men  In  control  of  the 
eombioatloD  through  the  Consolidated  To- 
ttaeoo  Company  continued  that  control  by 
ownership  of  stock  in  the  merged  or  new 
American  Tobacco  Company.  The  assets, 
property,  ete.,  of  the  old  CompsDiea,  passed 
to  the  American  Tobacco  Q>mpany 
(merged),  whleh  has  ^ee  carried  on  the 

I  tmsiness. 


•  "tTo  buy,  manufacture,  sell,  and  other- 
wise deal  in  tobacco  and  the  products  of 
tobaeeo  in  any  and  sll  forms;  ...  to 
guarantee  dividends  on  any  share*  of  the 
capital  stock  of  any  corporation  in  which 
said  merged  corporation  has  on  interest 
as  stockholder;  ...  to  carry  on  any 
business  operations  deemed  by  such  merged 
corporation  to  be  necessary  or  advisahle 
in  connection  with  any  of  the  objects  of 
its  incorporation,  or  in  (urtberanee  of  any 
thereof,  or  tending  to  increase  the  value 
of  its  property  or  stock;  ...  to  con- 
duct business  in  all  other  states,  territories, 
poseessions,  and  dependencies  of  the  United 
States  of  America,  and  in  all  foreign  coun- 
tries; ...  to  purchase  or  otlierwise 
aoquirs  and  hold,  sell,  sssign,  transfer, 
mortgage,  pledge,  or  otherwise  dispose  of 
the  shares  of  the  capital  stock  or  of  any 
bonds,  securities,  or  other  evidences  of  in- 
debtedneas  created  bj-  any  other  corpora- 
tion or  corporations  of  this  or  any  other 
state  or  government,  and  to  issue  Its  own 
obligations  in  payment  or  exchange  there- 
for.    ..     . 


The  record  indlspntsbly  discloses  that 
after  this  merger  the  ssme  methods  which 
were  used  from  the  beginning  continued  to 
be  employed.  Thus,  It  is  beyond  dispute; 
First,  that  since  the  organiiatioa  of  the 
new  American  Tobacco  Cwnpany  that  som- 
pany  has  acquired  four  lajge  tobaeeo  eon- 
oerns,  that  restrictive  covenants  against  en- 
gaging in  the  tobaoeo  business  were  taken  ^ 
from  the  sellers,  and  that  the  plants  were  J; 
not  continued  in  operation,  but*were  at  ones  ■ 
abandoned.  Second,  that  the  new  company 
has  besides  acquired  eontrol  of  eight  ad- 
ditional concerns,  the  business  of  such  con- 
cerns being  now  carried  on  by  four  separate 
corporations,  all  absolutely  oontroUed  by 
ths  American  Tobacco  Company,  although 
the  connection  as  to  two  of  these  companies 
with  that  corporation  was  long  and  per- 
sistently denied. 

Thus,  reaching  ths  end  of  the  second 
period,  and  coming  to  the  time  of  ths  bring- 
ing of  the  suit,  brevity  prevents  us  from 
stopping  to  portray  the  differenee  between 
the  condition  in  1890  when  ths  (old) 
American  Tobacco  Company  was  organised 
by  the  consolidation  of  five  competing  cigar- 
ette ooncerna  and  that  which  existed  at 
the  commencement  of  the  suit  That  situ^ 
tion  and  the  vast  power  which  the  principal 
and  acceasory  corporate  defendants  and  tbs 
small  number  of  individuals  who  own  a 
majority  of  the  common  stock  of  the  new 
American  Tobacco  Company  exert  over  ths 
marketing  of  tobacco  as  a  raw  product,  its 
manufacture,  its  marketing  when  msnufs» 
tured,  and  its  consequent  movement  in  the 
channels  of  Interstate  commerce,  indeed, 
relatively,  over  foreign  commerce,  and  the 
commerce  of  the  whole  world.  In  the  raw 
and  manufactured  products,  stand  out  in 
such  bold  relief  from  the  undisputed  laets 
ch  have  been  stated  as  to  lead  us  to 
s  at  once  to  ttie  second  fundamental 
proposition  which  ws  are  required  to  eon- 
si  der.  That  is,  the  construction  of  ths 
anti-trust  act,  and  the  application  of  ths 
set,  as  rightly  construed,  to  the  situation 
aa  proven  in  consequence  of  having  deter- 
mined the  ultimate  and  final  inferences 
properly  dedueible  from  ths  undisputed 
facts  whioh  ws  have  stated. 

The  oonstruottofi  and  applioatuM  of  (As 

If  the  anti-trust  law  U  applieabis  to  tbs 
itire  situation  here  presented,  and  is  ade- 
quate to  afford  complste  relief  for  the  evtis 
which  the  United  States  insists  that  titatr  _ 
presents,  it  can  only  be  because  that  *- 
will  be  given  s'more  comprehensive  ap-  • 
flicatlon  than  has  been  alGxed  to  it  in  any 
ious   decision.     This   will    be   the   east 
because   tbs   undisputed   facts   as  ws  has* 
stated   thsm   involvs   questions   as  to  tte 
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■ywiUwi  of  tiM  anti-toiut  Uw  not  hithar- 
to  prMmtad  In  anjr  eaat.  Thn^  mwa  U 
thft  owaerihtp  of  rtook  by  th*  Amniean 
ToliMao  Compuiy  in  the  MtMMory  Uid  mb- 
tidikrj  compauiM,  and  tht  ownermhip  of 
atoek  fn  any  of  thow  eompanlw  among 
thonuelTcs,  wen  held,  a*  was  decided  in 
the  Standaid  Oil  Companj  Caie,  to  be 
a  violation  of  the  act,  and  all  relations 
raeulting  from  such  stock  ownership  were 
tberefore  set  aside,  the  question  would  yet 
ranain  whether  the  prinoipal  defendant,  the 
Amertean  Tobaeco  Compuiy,  and  the  flva 
aonMSory  defondantfl,  eren  whan  devertad 
of  their  stock  owuerehip  in  other  eorpors- 
taoDB,  by  Tirtue  of  the  power  which  they 
would  oontinue  to  possess,  sren  although 
thus  stripped,  would  amount  to  a  viola- 
tion of  both  the  lit  and  2d  section*  of  the 
aet.  Again,  if  It  werw  held  that  the  cor- 
poratloa,  the  sxistwiee  whereof  was  due  to 
a  oombinatlon  between  such  eompanies  and 
other  eompanies,  was  a  Ttolation  of  the 
Srct,  the  question  would  remain  whether 
such  of  the  oompaDies  as  did  not  owe  their 
existence  and  power  to  eombinations,  but 
whose  power  alone  arose  from  the  azerclse 
of  the  right  to  acquire  and  own  property, 
would  be  amenable  to  the  prohibition*  of 
the  act.  Yet  further:  Even  if  this  proposi- 
tion was  held  in  the  afBrmitiTS,  the  ques- 
Uoa  would  remain  whether  the  principal 
defendant,  the  American  Tobacco  Company, 
when  stripped  of  It*  stock  ownership,  would 
be,  in  and  of  itself,  within  the  prohlbiUons 
of  the  act,  although  tliat  eompany  was  or- 
ganised and  took  being  before  the  anti- 
trust act  was  passed.  Still  further,  the 
qnastiim  would  yet  remain  whether  partlan. 
lar  corporations  which,  when  bereft  of  the 
power  which  they  poasessed  as  resulting 
from  stock  ownership,  although  they  were 
^  not  Inherently  possessed  of  a  sufDeient  re- 
^  slduum  of  power  to  cause  them  to  Im,  in 
•  and  of  tbemselTcs,  either  a  restrsjnt  of 
trade  or  a  monopoliEation  or  an  attempt  to 
monopolize,  should  ne*eTthe1esa  be  re- 
strained because  of  their  Intimate  eonnec- 
tion  and  association  with  other  eorpora- 
titms  found  to  be  within  the  prohibitions 
of  the  act.  The  necessity  of  relief  ai  to 
all  these  aspects,  we  think,  seemed  to  the 
gOTemment  so  essential,  end  the  difficulty 
of  giving  to  the  act  luob  a  oomprehenslre 
and  coherent  construction  aa  would  be  ade- 
quate to  enable  it  to  meet  the  entire  aitua- 
ti(Hi,  led  to  what  appears  to  us  to  be  in 
their  essence  a  resort  to  methods  of  con- 
struction not  compatible  one  with  the  other. 
And  the  same  apparent  conflict  Is  presented 
by  the  views  of  the  set  taken  by  the  de- 
fendants when  their  contentions  are  acsu- 
rately  t«L>ted.  Thus,  the  ROTsmment,  for 
the  purpose  of  nxing  the  illegal  character 
ttf  tin  orltrinal  combinations  which  organised 
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the  old  Amerlaan  Tobteeo  Company,  as- 
serts tliat  the  Ill^al  ebaraeter  of  the  eanv- 
hination  is  plainly  shown  because  the  «om- 
binatiofl  was  brought  about  to  stay  tbs 
progress  of  a  Ssgrant  and  nUaoui  trade 
war.  In  other  words,  the  eontention  is 
that,  as  the  sot  forbids  nery  contract  and 
combination,  it  henoe  prohibits  a  reasonable 
and  just  agreement  made  for  the  purpose 
of  ending  a  trade  war.  But,  as  thus 
construing  the  act  by  the  nile  of  the  letter 
which  kills  would  necessarily  operate  to 
take  out  of  the  reaeh  of  the  act  some  of  the 
acceasory  and  many  subsidiary  corporation^ 
the  axlstenee  of  which  depends  not  at  all 
npcHi  eomblnsilon  or  agresnent  or  contract, 
but  upon  mere  purchasers  of  property,  it 
is  insisted  in  many  forms  of  argument  that 
the  rule  of  construction  to  be  applied  mnat 
bs  the  spirit  and  intont  of  the  sot,  and 
therefore  its  prohibitions  must  be  held  t« 
extend  to  acts  even  if  not  within  the  literal 
terms  of  the  statuts,  if  they  are  within  Iti 
spirit,  because  done  with  an  intent  to  bring 
about  the  harmful  results  which  it  was  the 
purpose  of  the  atatnte  to  prohibit.  Ek)  as 
to  the  defendants.  While  it  is  argued  ^ 
on  the  one  hand  that  the  forms  by  which  >; 
various  properties  *  were  acquired,  in  view* 
of  the  letter  of  the  aet,  exclude  many  of  the 
assailed  transactions  from  oondemnation,  It 
is  yet  urged  that,  glTing  to  the  act  the 
broad  oonstruction  which  it  should  right- 
fully receive,  whatever  may  be  the  form, 
no  oondemnation  should  follow,  becauss^ 
looking  at  the  ease  as  a  whole,  every  aet 
assailed  is  shown  to  have  been  but  a  legiti- 
mate and  lawful  result  of  the  exertion  of 
honest  buainesa  methods,  brought  into  play 
for  the  purpose  of  advancing  trade,  instead 
of  with  the  object  of  obstructing  and  re- 
straining the  same.  But  the  difficulties 
which  arise  from  the  complexity  of  the  par- 
tienlar  dealings  which  are  here  involved 
and  the  situation  which  they  produce,  we 
think  grows  oat  of  a  plain  misconception  of 
both  the  letter  and  spirit  of  the  anti-trust 
act  We  say  of  the  letter,  because,  while 
seeking  by  a  narrow  rule  of  the  letter  to 
include  things  which  it  is  deemed  would 
otherwise  be  excluded,  the  contention  real- 
ly destroys  the  great  pnrpose  of  the  aot, 
since  it  renders  it  impossible  to  apply  the 
law  to  a  multitude  of  wrongful  acts  which 
would  come  within  the  scope  of  its  reme- 
dial purposes  by  resort  to  a  reasonable  con- 
struction, although  they  would  not  be  within 
its  reach  by  a  too  narrow  and  unreasonable 
adherence  to  the  strict  letter.  This  must  be 
the  case,  unless  it  be  possible  in  reason 
to  say  that,  for  the  purpose  of  including 
one  class  of  acts  which  would  not  other- 
wise be  embraced,  a  literal  eonitrnctloR, 
although  in  conflict  with  reason,  must  be 
applied,  and  for  the  pnrpose  of  .Inelndli 
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«tli«r  icta  whleh  woald  not  otherwlae  tw 
•Bbnwad,  «  rosonable  ecnwtrnetlon  moat 
h»  rtaartod  to.  That  !■  to  uj,  two  eon- 
fliotfng  rulea  of  MnstmetloD  mart  »t  ona 
uid  tba  uiD*  tlm*  be  applied  and  uiliered 
to. 

^M  obwnirltf  BDd  renltlng  nneertainty, 

howerer,  are  now  but  an  abBtractian,  be- 

fsuM  It  bia  been  remoTed  bj  tb«  coniid- 

eration  whicb  we  have  giTeu  quite  recentlj 

a  to  the  eonetmetion  of  the  anti-trust  act  in 

^  the  Standard  Oil  Case.    In  that  caso  it  vae 

■  held,  without  departing  fromtany  previoiui 
decision  of  the  court,  that  aa  the  statute 
had  not  de&ned  the  words  "restraint  of 
trade,"  it  became  necessary  to  construe 
tiioae  worda, — a  dutj  which  coutd  out;  be 
discharged  hj  t,  resort  to  reason.  We  say 
tbe  doctrine  thus  stated  was  in  accord  with 
all  tbe  previous  decisions  of  this  court,  de- 
spite the  fsct  that  the  contrary  vietr  was 
sometimes  erroneously  attributed  to  some 
of  the  espressious  used  in  two  prior  deci- 
sions {the  Trans-Missouri  Freight  Asso. 
and  Joint  Traffic  Coses,  ISB  U.  S.  290,  41 
L.  ed.  1007,  17  Sup.  Ct.  Hep.  640,  and  171 
U.  a  SOS,  4S  L.  ed.  259,  19  Sup.  Ct.  Rep. 
£(!).  That  sneh  Tiew  was  a  mistaken  one 
wsa  fully  pointed  out  in  the  Standard  Oil 
Case,  and  is  additionally  shown  by  a  pas- 
sage in  the  opinion  in  the  Joint  TrafTic 
Case,  as  foUowe  {171  U.  S.  668);  "Thd 
act  of  Congress  must  have  a  reasonable 
construction,  or  else  there  would  scarcely 
be  on  agreement  or  contract  among  busi- 
neas  men  that  could  not  be  said  to  have, 
indirectly  or  remotely,  some  besring  upon 
Interstate  commerce,  and  possibly  to  re- 
strain it."  Applying  the  rule  of  reason  to 
the  construction  of  the  statute,  it  was  held 
in  the  Standard  Oil  Case  that,  as  the  irorda 
"rastraint  of  trade"  at  common  law  and  In 
the  law  of  this  country  at  the  time  of  the 
adoption  of  the  anti-trust  act  only  em- 
braced acts  or  coutmcts  or  agreements  or 
eomblnations  which  operated  to  the  preju- 
dice of  the  public  Interests  by  unduly  re- 
stricting competition,  or  unduly  obstructing 
tbe  due  course  of  trsde,  or  which,  either 
because  of  their  inherent  nature  or  pffect, 
or  because  of  the  evident  purpose  of  the 
acta,  etc.,  injuriously  restrained  trade,  that 
tbe  worda  as  used  in  the  statute  were  de- 
signed to  have  and  did  have  but  a  like 
algniBcMice.  It  was  therefore  pointed  out 
that  the  statute  did  not  forbid  or  restrain 
the  power  to  make  normal  and  usual  con- 
tracts to  further  trade  by  resorting  to  sll 
normal  methods,  whether  by  agreement  or 
otherwise,  to  accomptish  such  purpose.  In 
•ther   words,   it    was    beld   not   that   acts 

-  whlelt  the   statute   prohibited   could   be  re- 
ts moved  from  the  control  of  its  prohibitions 

■  by   a   finding 'that    thej   ware    reaaonable, 
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bat  that  the  dvty  to  interpret,  whSeh  tn- 
eritably  aroM  from  tbs  general  eharseter 
of  the  term  "restraint  of  trade,"  reqnlred 
that  the  words  'Restraint  of  trade"  should 
be  given  a  meaning  which  would  not  de- 
stroy tbe  Individual  right  to  contraot,  and 
render  difficult,  if  not  impossible,  any 
movement  of  trade  in  the  channela  of  in- 
terstate commerce, — the  free  movement  ol 
which  it  was  the  purpose  of  tbe  statute 
to  protect.  The  soundness  of  the  rule  that 
the  statute  should  receive  a  reasonable 
construction,  after  further  mature  delibera- 
tion, we  see  no  reason  to  doubt.  Indeed, 
the  necessity  for  not  departing  in  this  case 
from  the  standard  of  the  rule  of  reason 
which  is  universal  in  its  application  is  so 
plainly  required  in  order  to  give  effect  to 
the  remedial  purposes  which  the  act  under 
consideration  contemplates,  and  to  prevent 
that  act  from  destroying  all  liberty  of  con- 
tract and  all  substantial  right  to  trade, 
and  thus  causing  the  act  t«  be  at  war 
with  itself  by  annihilating  the  fundaments 
right  of  freedom  to  trade  which,  on  tbe 
very  face  of  the  act,  it  was  enacted  to 
preserve,  is  illustrated  by  tbe  record  be- 
fore us.  In  truth,  the  plain  demonstration 
which  this  record  gives  of  the  Injury  which 
would  arise  from,  and  the  promotion  of  tbe 
wrongs  which  the  statute  was  intended  to 
guard  against  which  would  result  from, 
giving  to  the  statute  a  narrow,  unreason- 
ing, and  unheard-of  construction,  as  iSos- 
trated  by  tbe  record  before  us,  if  poaalbla 
servea  to  strengthen  onr  conviction  as  to 
the  correctness  of  the  rule  of  construction 
—the  rule  of  reason — which  was  applied  In 
the  Standard  Oil  Case,  the  application  of 
which  rule  to  the  statute  we  now,  in  the 
most  unequivocal  terms,  re-express  and  re- 
Coming,  then,  to  apply  to  the  case  before 
ui  the  act  as  interpreted  in  the  Standard 
Oil  and  previous  cases,  all  the  difficulties 
suggested  by  the  mere  form  in  which  the 
assailed  transactions  are  clothed  become  of  ^ 
no  moment.  Tbis  follows  because,  althongh  * 
it  was  held  in  ths  Standard'Oil  Case  that,  ? 
giving  to  the  statute  a  reasonable  construe- 
tion,  the  words  "restraint  of  trade"  did 
not  embrace  all  those  normal  and  usual 
contracts  essential  to  individnal  freedom, 
and  the  right  to  make  which  was  necessary 
in  order  that  the  course  of  trade  might 
be  free,  yet,  aa  a  result  of  the  reasonable 
construction  which  was  affixed  to  the  stat- 
ute, it  was  pointed  out  that  the  generic 
designation  of  the  1st  end  2d  sections  of 
the  law,  when  taken  together,  embraced 
every  conceivable  act  which  could  possibly 
come  within  the  spirit  or  purpose  of  the 
prohibitions  of  tbs  law,  without  regard  to 
the  g*i1>  In  which  such  sets  ware  clothed 
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Tlutt  to  te  M7,  It  wu  Iwld  Oui,  in  riaw 
of  Um  g«n«r»l  Uiigiikg«  of  tk«  ■Utnte  kiiil 
tha  publia  policy  which  it  manifested,  there 
WBS  no  poufbiUtf  of  fnutnting  that  pol- 
ley  hj  FMortlng  to  *bj  dieguiie  or  lubter- 
fug*  of  form,  since  resort  to  reuon  ren- 
dered it  impossible  to  escape,  by  enj  indi- 
raetlon,  the  prohibitions  of  the  strntute. 

Considering,  then,  the  undisputed  factii 
which  we  have  previously  steted,  it  rsmtini 
only  to  determine  whether  they  establish 
tb»t  the  acta,  contract*,  agreements,  com- 
binations, etc.,  which  were  assailed,  were 
of  such  an  unusual  and  wTongful  character 
as  to  bring  them  within  the  prohibitions 
of  the  law.  That  they  were,  in  our  opin- 
ion so  overwhelmingly  results  from  the  un- 
disputed facts  that  it  seems  only  necessary 
to  refer  to  the  facte  as  we  iiave  stated 
them  to  demonstrate  the  correctness  of  this 
oonclusion.  Indeed,  the  history  of  the  com- 
bination is  so  replete  with  the  doing  of 
acts  which  it  was  the  obvious  purpose  of 
the  statute  to  forbid,  so  demonstrative  of 
the  existence  from  the  beginning  of  a  pur- 
pose to  acquire  dominion  and  control  of 
the  tobacco  trade,  not  by  the  mere  exertion 
of  the  ordinary  right  to  contract  and  to 
trade,  but  by  methods  devised  in  order  to 
monopolize  the  trade  by  driving  competi- 
^  ton  out  of  business,  which  were  ruthlessly 
M  earned  out  upon  the  assumption  tliat  to 
>  work  upon'the  fears  or  play  upon  thu 
cupidity  of  competitors  would  make  suc- 
cess possible.  We  say  these  conclusions 
are  inevitable,  not  because  of  the  vast 
amount  of  property  aggregated  by  the 
combination,  not  because,  alone,  of  the 
many  corporations  which  the  proof  shows 
were  united  by  resort  to  one  device  or  an- 
other. Again,  not  alone  because  of  the 
dominion  and  control  over  the  tobacco  trade 
which  actually  exists,  but  because  we  thinic 
the  conclusion  of  wrongful  purpose  and  il- 
legal combination  is  overwhelmingly  estab- 
lished by  the  following  considerations: 
(a)  By  the  fact  that  the  very  first  organ- 
ization or  combination  was  impelled  by  a 
previously  existing  fierce  trade  war,  evi- 
dently inspired  by  one  or  more  of  the 
minds  which  brought  about  and  became 
parties  to  that  combination,  (b)  Because, 
immediately  after  that  combination  and  the 
increase  of  capital  which  followed,  the  acts 
which  eztsued  justify  the  inference  that  the 
Intention  existed  to  use  the  power  of  the 
eombination  as  a  vantage  ground  to  fur- 
ther monopolize  the  trade  In  tobacco  by 
means  of  trade  conflicta  designed  to  injure 
uthers,  either  by  driring  competitors  out 
«(  the  business  or  compelling  them  to  be- 
eome  parties  to  a  combination, — a  purpose 
whoee  execution  was  illustrated  by  the 
plug  war  whioh  ensued  and  It*  results,  by 


the  snnff  war  wUch  followed  and  its  re- 
sults, and  by  the  conflict  which  immediate- 
ly followed  tha  entry  of  the  combination 
in  England,  and  tha  division  of  the  world's 
business  by  the  two  foreign  contracts  which 
ensued,  (e)  By  the  ever-present  maoife*- 
tation  which  is  exhibited  of  a  consciona 
wrongdoing  by  the  fom  in  which  the  varl> 
ous  transaction*  were  embodied  from  tha 
beginning,  ever  changing,  but  ever  in  sab- 
stance  the  same.  Now  the  organization  of 
a  new  company,  now  the  control  exerted 
by  the  taking  of  stock  in  one  or  another 
or  in  several,  so  as  to  obscure  the  result 
actually  attained,  nevertheless  uniform,  in 
their  manifestations  of  the  purpose  to  re-  ^ 
strain  others  and  to  monopolize  and  retain  <S 
power  in  the  hands  of  the 'few  who,  it* 
would  seem,  from  the  beginning,  contem- 
plated the  mastery  of  the  trade  which 
practically  followed,  (d)  By  the  gradual 
absorption  of  control  over  all  the  elements 
essential  to  the  successful  manufacture  of 
tobacco  products,  and  placing  such  control 
in  the  hands  of  seemingly  independent  cor- 
porations serving  as  perpetual  barriers  to 
the  entry  of  others  into  the  tobacco  trade, 
(e)  By  persiatent  expenditure  of  millions 
upon  millions  of  dollars  in  buying  out 
plants,  not  for  the  purpose  o(  utilizing 
them,  but  in  order  to  close  them  up 
and  render  thero  useless  for  the  pur- 
poses of  trade,  (f)  By  the  constantly 
recurring  stipulations,  whose  legality,  iso- 
latedly  viewed,  we  are  not  oonsidering,  by 
which  numbers  of  persons,  whether  mann- 
faeturers,  stockholders,  or  employees,  were 
required  to  bind  themselves,  generally  for 
long  periods,  not  to  compete  in  the  futnrt. 
Indeed,  when  the  results  of  the  undisputed 
proof  which  we  have  stated  are  fully  ap- 
prehended, and  the  wrongful  acts  which 
they  exhibit  are  considered,  there  cornea 
inevitably  to  the  mind  the  conviction  that 
it  was  the  danger  which  it  was  deemed 
would  arise  to  individual  liberty  and  the 
publia  well-being  from  acts  like  tboso 
which  this  record  exhibits,  which  led  the 
legislative  mind  to  conceive  and  to  enact 
the  anti- trust  act, — considerations  which 
also  serve  so  clearly  to  demonstrate  that 
the  combination  here  assailed  is  within  the 
law  as  to  leave  no  doubt  that  it  is  our 
plain  duty  to  apply  its  prohibition*. 

In  stating  summarily,  as  we  have  done, 
the  conclusions  which,  in  our  opinion,  an* 
plainly  deducible  from  the  undisputed  facta, 
we  have  not  paused  to  give  the  reasons 
why  we  consider,  after  great  consideration, 
that  the  elaborate  arguments  advanced  to 
aflix  a  different  oomplexion  to  the  ease  ar« 
wholly  devoid  of  merit.  We  do  not,  for  the 
sake  of  brevity,  moreover,  stop  to  examine 
and  discuas  the  various  propositions  urged 
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•  In  th*  ft^[um«nt  at  bar  for  the  pnrpoM 
*!  of  demoiiBtniting  thkt  th«  subject-matter 

•  of  the'combliution  which  we  find  to  ezist, 
and  tho  combination  itself,  are  not  within 
the  scope  of  the  anti-truit  Isw,  beokOM, 
when  rlghtlf  eouBidered,  they  are  nierelr 
tnatten  of  intraitata  oommeree,  and  there- 
fore subject  slon*  to  state  control.  We 
hare  done  this  because  the  want  of  merit 
1b  all  the  arguments  adTsnced  on  such  sub- 
jects is  so  completely  established  "bj  the 
prior  decisions  of  this  court,  ■>  pointed  out 
in  ths  Standard  Oil  Ou«,  as  not  to  require 
restatement 

Leading  as  this  doea  to  the  conclusion 
that  the  assailed  combination  in  all  its 
Aspects — that  if  to  say,  whether  it  be 
looked  at  from  the  point  of  view  of  stock 
«wnarship  or  from  ths  standpoint  of  the 
principal  corporation  and  the  accessor;  or 
■ubsidiary  corporations,  viewed  Independ- 
«Dtl7,  including  the  foreign  corporations  in 
M  far  as  hj  the  contracts  made  bj  them 
the;  became  co-operators  in  the  combina- 
tion— comes  within  the  prohibitions  of  the 
1st  and  2d  sections  of  the  anti-trust  act, 
it  remains  only  finally  to  consider  the 
remedy  which  it  is  our  duty  to  apply  to 
the  situation  thus  found  to  exist. 

The  remedy. 

Our  conclusion  being  that  the  combina- 
tion as  a  whole,  inTolving  all  its  eo-operat- 
ing  or  associated  parts,  in  whatever  form 
clothed,  constitutes  a  restraint  of  trade 
within  the  let  section,  and  an  attempt  to 
monopolise  or  a  monopolication  within  the 
Xd  section  of  the  anti-trust  act,  it  follows 
that  the  relief  which  we  are  to  afford  must 
be  wider  than  that  awarded  by  the  lower 
courts,  since  that  court  merely  decided  that 
eertain  of  the  corporate  defendants  consti- 
tuted eombinstions  in  violation  of  the  1st 
section  of  the  act,  because  of  the  fact  that 
they  were  formed  by  the  union  of  previous- 
ly competing  concerns,  and  that  the  other 
defendants  not  dismissed  from  the  action 
were  parties  to  such  combinations,  or  pro- 
moted their  purposes.  We,  hence,  in  de' 
tarmining  the  relief  proper  to  be  given, 
^  may  not  model  our  action  upon  that  grant- 
■  •d  by  the  court  below,  but,  in  order  to 

•  enable  us  to'award  relief  coterminous  with 
the  ultimate  redress  of  the  wrongs  which 
we  find  to  exist,  we  must  approach  the 
subject  of  relief  from  an  orig^inal  point  of 
Tiew.  Such  subject  necessarily  takes  a 
two-fold  aspect, — the  character  of  the  pet' 
manent  relief  required,  and  the  nature  of 
the  temporary  relief  essential  to  be  applied 
pending  the  worlcin^  out  of  permanent  re- 
lief In  the  event  that  it  be  found  that 
it  Is  impossible,  under  the  situation  as  it 
now  exists,  to  at  once  rectify  such  existina 
wrongful  condition.    In  considering  the  sub- 


ject from  both  of  these  aspects  three  domi- 
nant influences  must  guide  our  action:  L 
The  duty  of  giving  complete  and  efficacious 
effect  to  the  prohibitions  of  the  statute; 
E,  the  accomplishing  of  this  result  with  as 
little  injury  as  possible  to  the  intareet  of 
the  genera]  public;  and,  3,  a  proper  regard 
for  th*  vast  interests  of  private  property 
which  may  have  become  vested  in  many 
persons  as  a  result  of  ths  acquisition, 
either  by  way  «f  stock  ownership  ur  other- 
wise, of  interests  in  the  stock  or  securities 
of  the  combination  without  any  guilty 
knowledge  or  Intent  in  any  way  to  become  , 
actors  or  participants  in  the  wrongs  which 
we  find  to  have  Inspired  and  dominated 
the  combination  from  the  Iwginnlng.  K^nd- 
ful  of  these  considerations,  and  to  clear  the 
way  for  their  application,  we  say  at  the 
outset,  without  stopping  to  amplify  the 
reasons  which  lead  us  to  that  eoncludon, 
we  think  that  the  court  below  clearly  erred 
In  dismissing  the  individual  defendants,  the 
United  Cigar  Stores  Company,  and  the  for- 
eign corporations  and  their  eubsidiary  cor- 
porations. 

Looking  at  the  situation  as  we  have 
hitherto  pointed  it  out.  It  involves  diffi- 
culties in  the  application  of  remedies 
greater  than  have  been  presented  by  any 
case  involving  the  anti-trust  law  which  haa 
been  hitherto  considered  by  this  court: 
First,  Because  in  this  case  it  is  obviona 
that  a  mere  decree  forbidding  stock  owner- 
ship by  one  part  of  the  combination  In 
another  part  or  entity  thereof  would  afford  « 
no  adequate  measure  of  relief,  since  differ-  * 
en t  •ingredients  of  the  combination  would  • 
remain  unaffected,  and  by  the  very  nature 
and  character  of  their  organization  would 
be  able  to  continue  the  wrongful  situation 
which  it  is  our  duty  to  destroy.  Second. 
Because  the  methods  of  apparent  owner- 
ship by  which  the  wrongful  intent  was,  in 
part,  carried  out,  and  the  subtle  devicea 
which,  aa  we  have  seen,  were  resorted  to 
for  the  purpose  of  aesompliahlng  the  wrong 
contemplated,  by  way  of  ownership  or 
otherwise,  are  of  such  a  character  that  It 
is  difficult,  if  not  Impossible,  to  formulate 
a  remedy  which  could  restore  in  their  en- 
tirety the  prior  lawful  conditions.  Third. 
Because  the  methods  devised  by  which  tha 
various  essential  elements  to  the  successful 
operation  of  the  tobacco  business  from  any 
particular  aspect  have  been  so  separated 
under  various  subordinate  combinations, 
yet,  ao  unified  by  way  of  the  coatral 
worked  out  by  the  scheme  here  condemnad, 
are  so  Involved  that  any  specific  form  of 
relief  which  ws  migiiht  now  order  in  sub- 
stance and  effect  miLrht  operate  renlly  to 
injure  the  public,  and.  it  may  be.  to  per- 
petuate the  wrong.    Doubtless  it^waa  th*   , 
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tliM«  difficulties  which  muiad 
tha  Uiiit«d  StAtea,  In  iU  pra^r  for  relief, 
to  tentatively  auggcst,  n.th«T  than  to  apw* 
eiflcBlt;  deiDind,  deflnito  and  preciH  rem«- 
di«i.  We  might  at  once  raaort  to  one  or 
the  other  of  two  general  remediea, — (a) 
the  allowance  of  a  permanent  injunetioii 
restraining  the  combination  ai  a  uniTsraali- 
\.y,  and  all  the  individual*  and  corporationa 
which  form  a  part  of  or  co-operate  in  it 
In  an  J  manner  or  form  from  continuing 
to  engage  in  interstate  commfrce  until  the 
illegal  situation  be  cured, — a  measure  of 
relief  which  would  accord  in  aubatantial 
effect  with  that  swarded  below  to  the  ex- 
tent that  the  court  found  illegal  combina- 
tiona  to  exist;  or  (b)  to  direct  the  appoint- 
ment of  a  receiver  to  take  charge  of  the 
aiaets  and  property  in  this  country  of  the 
«ombinatioQ  in  all  it*  ramiScation*,  for  the 
p  purpoae  of  preventing  a  continued  violation 
J  of  the  law,  and  thus  working  out,  by  a 
>  aale  of  theaproperty  of  the  combination  or 
Other wiie,  a  condition  of  thing*  which 
would  not  be  repugnant  to  the  prohibition)) 
of  the  act.  But,  having  regard  to  the  prin- 
ciples which  we  have  said  must  control 
OUT  action,  we  do  not  think  we  can  now 
direct  the  immediate  application  of  either 
of  these  remedies.  We  so  consider  ai  to 
the  first  because,  in  view  of  the  extent  of 
the  combination,  the  vast  Held  which  it 
eovera,  the  all-embracing  character  of  its 
activities  concerning  tobacco  and  its  prod- 
ucts, to  at  once  stay  the  movement  in  in- 
terstate commerce  of  the  products  which 
the  combination  or  its  co-operating  forces 
produce  or  control  might  inflict  infinite  in- 
Jur;  upon  the  public  by  leading  to  a  stop- 
page of  supply  and  a  great  enhancement 
of  pricea.  The  second,  because  the  exten- 
sive power  which  would  result  from  at 
once  resorting  to  a  receivership  might  not 
only  do  grievous  injury  to  the  public,  but 
also  cause  widespread  and  perhaps  Irrepa- 
rable toe*  to  many  innocent  people.  Under 
th«M  eircumetancei,  talcing  bto  roind  the 
oomplexity  of  the  aituation  in  all  of  Its 
aspects,  and  giving  weight  to  the  many- 
aided  considerations  which  must  control 
our  judgment,  we  thinic,  so  far  as  the  per- 
manent relief  to  be  awarded  is  concerned, 
we  should  decree  as  follows:  1st.  That 
the  combination,  in  and  of  itself,  as  well 
aa  each  and  all  of  the  elements  composing 
It,  whether  corporate  or  individual,  wheth- 
er considered  collectively  or  separately,  be 
decreed  to  be  in  restrnint  of  trade  and  an 
attempt  to  monopolize  and  a  monopoliKa- 
tlon  within  the  Ist  and  2d  ser'tions  of  the 
anti-trust  act.  2d.  That  the  court  below. 
In  order  to  give  effective  force  to  our  de- 
«■••  in  this  re^rd,  be  directed  to  hear  the 
fartUit  by  eridenca  or  otherwisa,  ■•  U  may 


be  deemed  proper,  for  tha  purpose  of  ascer- 
taining and  determining  upon  some  plan 
or  method  of  dissolving  the  combination 
and  of  recrenting,  out  of  the  dements  now 
composing  it,  a  nsw  condition  which  shall 
b«  honestly  in  harmony  with  and  not  rs- 
pugnant  to  the  law.  3d.  That  for  the  n 
•accomplishment  of  these  purposes,  taking  •- 
into  view  the  difficulty  of  the  situation,  a- 
period  of  six  months  is  allowed  from  thv 
receipt  of  our  mandate,  with  leave,  how- 
svsr,  in  the  event,  in  the  judgment  of  thS' 
court  below,  the  necessities  of  the  situatiotr 
require,  to  sxtend  such  period  to  a  fnrtber 
time  not  to  exceed  sixty  days.  4th.  That- 
in  the  event,  before  the  expiration  of  ths 
period  thus  Sxed,  a  condition  of  disintegra- 
tion in  harmony  with  the  law  is  not 
brought  about,  either  as  the  consequence  of 
the  action  of  the  court  in  del.-  mining  an 
issue  on  the  subject,  or  in  accepting  a  pvan 
agreed  upon,  it  shall  be  the  duty  of  the 
court,  either  by  way  of  an  injunction  re- 
straining the  movement  of  the  products  of 
the  oombination  in  the  channel*  of  inter- 
state or  foreign  commerce,  or  by  the  ap- 
pointment of  a  receiver,  to  give  effect  to 
the  requirements  of  the  statute. 

Fending  the  bringing  about  of  the  result 
just  stated,  each  and  aU  of  the  defendant*, 
individuals  as  well  as  oorporations,  should 
he  restrained  from  doing  any  act  which 
might  further  extend  or  enlarge  the  power 
of  the  combination,  by  any  means  or  derioo 
whatsoever.  In  view  of  the  consideration* 
we  have  stated,  we  leave  the  matter  to  th» 
court  below  to  work  oat  a  compliance  witb 
the  law  without  unnecessary  injury  to  tho 
public  or  the  right*  of  private  property. 

While  in  many  Bubstantial  respects  our 
conclusion  is  in  accord  with  that  reached 
by  the  court  below,  and  while  *b»  the  re- 
lief which  we  think  should  be  awarded  in 
some  respects  is  coincident  with  that  which 
the  oourt  granted,  in  order  to  prevent  any 
complication,  and  to  clearly  define  the  situ- 
ation, wa  think,  instead  of  affirming  and 
modifying,  our  decree,  in  view  of  the  broad 
nature  of  our  conclusions,  should  bo  one 
of  rsversal  and  remanding,  with  directions 
to  the  court  below  to  enter  a  decree  in 
conformity  with  this  opinion,  nfld  to  tak* 
such  further  step*  oa  may  be  necessary  t» 
fully  carry  out  the  directioos  whioh  w« 
have  given. 

And  it  is  so  ordered.  ^ 

n 
*Hr.  Justice  Harlsn  concurred  in  part  • 
and  dissented  in  part: 

I  concur  with  many  things  esid  in  the 
opinion  just  delivered  for  the  court,  but  it 
contains  some  observations  from  which  I 
am  compelled  to  withhold  my  assent. 

I  afraa  moat  tbOTongUj  with  tha  oasirt 
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in  fcoldhig  tbftt  til*  principal  dsfenduit,  tlie 
Americftn  Tobacco  Compknj,  uid  ita  acces- 
■017  and  lubiidiary  corponitiona  and  eom- 
panlM,  Indnding  the  defendant  English  cor- 
porationa,  eonatitute  a  combination  which, 
'in  and  of  Itaelf,  aa  well  aa  each  and  all 
•f  th«  elementa  eompoaing  it,  whether  cor- 
porate or  individual,  whether  conaidered 
oollectivel;  or  aeparately,"  ts  illegal  under 
the  anti-tnut  act  of  IflOO  [26  Stat,  at  L. 
809,  chap.  M7,  U.  S.  Comp.  SUt.  1001, 
p.  3200],  and  should  be  decreed  to  be  in 
restraint  of  inleratate  trade  and  an  at- 
tempt to  moDopoliZB  and  a  monopolization 
of  part  Of  such  trade. 

The  evidence  in  the  record  is,  I  think, 
abundant  to  enable  the  court  to  render  a 
decree  containing  all  necessarr  details  for 
the  auppreaijon  of  the  evils  of  the  combina- 
tion in  question.  But  the  case  is  sent  back, 
with  direction*  further  te  hear  the  parties, 
by  evidence  or  otherwise,  "for  the  ourpose 
of  ascertaining  and  determining  upon  some 
plan  or  method  of  dissolving  the  combina- 
tion, and  of  rgoreating  out  of  the  elements 
now  composing  It,  a  new  condition"  which 
shall  not  be  repugnant  to  law.  The  court, 
in  its  opinion,  eajs  of  the  present  combina- 
tion that  Its  Illegal  purposes  are  over- 
whelmingly established  by  many  tacts; 
among  others,  "by  the  ever-present  mani- 
festation which  is  exhibited  of  a  conaciout 
wrongdoing  by  the  form  in  which  the  vari- 
ous transactions  were  embodied  from  the 
beginning,  ever  changing,  but  ever  in  sub- 
stance the  same.  Now  the  organization  of 
a  new  company,  now  the  control  exerted 
by  the  taking  of  stock  in  one  or  another, 
or  in  several,  so  as  to  obscure  the  result 
0  actually  attained,  nevertheleas  uniform  in 
■  their  manifestations  of  the  purpose  to  ra- 
*  itrainaotbers,  and  to  monopolize  and  retain 
power  in  the  hands  of  the  few,  who,  it 
would  seem,  from  the  beginning  contem- 
plated the  mastery  of  the  trade  which  prac- 
tically followed.  By  the  gradual  absorp- 
tion of  control  over  all  the  elements  essen- 
tial to  the  suecessrul  manufacture  of  to- 
bacco products,  and  placing  such  control  in 
the  hands  of  seemingly  independent  cor- 
porations, serving  as  perpetual  barriers  to 
the  entry  of  others  into  the  tobacco  trade." 
The  court  further  says  of  this  combination 
and  monopoly:  "The  history  of  the  com- 
bination is  so  replete  with  the  doing  of 
acts  which  It  was  the  obvious  purpose  of 
the  statute  to  forbid,  so  demonstrative  of 
the  existence,  from  the  beginning,  of  a  pur- 
pose to  acquire  dominion  and  control  of 
the  tobacco  trade,  not  by  the  mere  exer- 
tion of  the  ordinary  right  to  contract  and 
to  trade,  but  by  methods  devised  in  order 
to  monopolize  the  trade,  by  driving  com- 
patHon  ont  of  buainaaa,  wUA  wera  mth- 


laaaly  carried  o>nt,  ttpon  Hm  aasumpUoa 
that  t«  work  upon  the  fears  or  play  upon 
the  cupidity  of  competitora  would  make 
success  possible." 

But  it  seems  that  the  course  I  have  sug- 
gested Is  not  to  be  pursued.  The  case  Is 
to  go  back  to  the  circuit  court  in  order 
that,  out  of  the  elements  of  the  old  com- 
bination, a  new  condition  may  be  "re-cre- 
ated" that  will  not  be  in  violation  of  the 
law.  I  confess  my  inability  to  Ond,  in  the 
history  of  this  combination,  anything  to 
Justify  the  wish  that  a  new  condition 
should  be  "re-created"  out  of  the  mis- 
chievous elements  that  compose  the  present 
combination,  which,  together  with  its  com- 
ponent parts,  have,  without  ceasing,  pur- 
sued the  vicious  methods  pointed  ont  by 
the  court.  If  the  proof  before  us — aa  H 
undoubtedly  does — warrants  the  characteri- 
zation which  the  court  has  made  of  this 
monster  combination,  why  cannot  all  neces- 
sary directions  be  now  given  as  to  ths 
terms  of  the  decreet  In  my  judgment, 
there  Is  enough  in  the  record  to  enable 
this  court  to  formulate  specific  directions  ^ 
as  to  what  the  decree  should  contain.  Such  a 
directions  would*not  only  end  this  litiga-  • 
tion,  but  would  serve  to  protect  the  public 
against  any  more  conscious  wrongdoing  by 
those  who  have  persistently  and  "ruthless- 
ly," to  use  this  court's  language,  pursued 
illegal  methods  to  defeat  the  act  of  Con- 
gress, 

I  will  not  say  what,  in  my  opinion, 
should  be  the  form  of  the  decree,  nor 
speculate  as  to  what  the  details  ought  to 
be.  It  will  be  time  enough  to  speak  on 
that  subject  when  we  have  the  decree  be- 
fore us.  I  will,  however,  eay  now  that, 
in  my  opinion,  the  decree  below  should  ba 
affirmed  as  to  the  tobacco  company  and  Ita 
accessory  and  subsidiary  companies,  and  re- 
versed on  the  cross  appeal  of  the  govern- 
But  my  objections  have  also  reference  to 
those  parts  of  the  court's  opinion  reaffirm- 
ing what  it  said  recently  in  the  Standard 
Oil  Csae,  [220  U.  3.  1,  65  L.  ed.  — ,  81  Sop. 
Ct.  Rep.  602],  about  the  former  decisions 
of  thia  court  touching  the  anti-trust  act. 
We  are  again  reminded,  aa  we  were  in  the 
Standard  Oil  Cose,  of  the  necessity  of  ap- 
plying the  "rule  of  reason"  in  the  construe- 
tion  of  this  act  of  Congress, — an  act  ex- 
pressed, as  T  think,  in  language  eo  clear 
and  simple  that  there  is  no  room  whatever 
for  construction. 

Congress,  witb  full  and  exclusive  power 
over  the  whole  subject,  has  signifled  ita 
purpose  to  forbid  every  restraint  of  inter- 
state trade,  in  whatever  form,  or  to  what- 
ever extent;  but  the  court  has  assumed 
to  Insert  In  the  aet,  l>j  eonatroetioa  mtt^ 
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I7,  wordj  whidi  mad*  CongreM  My  th«t 
it  means  only  to  prohibit  the  'Sindus"  re- 
■tralat  of  trade. 

If  I  do  not  misapprehend  the  opiniou 
jnat  delivered,  the  court  ineietj  that  what 
waa  said  in  the  opinion  in  the  Standard 
Oil  Case  was  in  accordance  with  our  pre- 
rioas  decisions  in  the  Trans- Miaaouri  and 
Joint  Traffic  Cases,  IM  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  CL  Rep.  640,  171  U.  S.  fiD6, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25,  if  we 
resort  to  retuiOR.  This  statement  surprisei 
me  quite  as  much  as  would  a  atatement 
R  that  blaclc  was  white  or  white  was  black. 
S  It  is  ■ca.rcelj'  just  to  the  majoritf  in  those 
*  two  cases  for  the*  court  at  this  late  day 
to  Bay  or  to  intimate  that  they  interpreteil 
the  act  of  Congresa  without  regard  to  the 
"rule  of  reason,"  or  to  assume,  as  the  court 
now  does,  that  the  act  vaa,  for  the  first 
time,  In  the  Standard  Oil  Case,  interpreted 
in  the  '^ight  of  reason."  One  thing  is  cer- 
tain, "rule  of  reason,"  to  which  the  court 
refers,  does  not  justify  the  perreraion  of 
the  plain  words  of  an  aet  in  order  to  defeat 
the  will  of  Congress. 

By  ererj  conceivable  form  of  expression, 
the  majority,  in  the  Trans-Missouri  and 
Joint  Traffic  Cases,  adjudged  that  the  aot 
of  Congress  did  not  allow  restraint  of  in- 
teratats  trade  to  any  extent  or  in  any 
form,  and  three  times  It  expressly  rejected 
the  theory,  which  had  been  persistently 
adTanced,  tlwt  the  act  should  be  construed 
as  if  It  had  in  it  the  word  'Unreasonable" 
or  "undue."  But  now  the  court,  in  accord- 
•noa  with  what  it  denominates  the  "rule 
of  reaaon,"  in  efleet  inserts  in  the  act  the 
word  "undue,"  which  means  the  same  as 
'^mreasonable,"  and  thereby  makes  Con- 
gress say  what  it  did  not  say;  what,  as  1 
think,  it  plainly  did  not  intend  to  say; 
and  what,  since  the  passage  of  the  act.  It 
has  explicitly  refused  to  say.  It  has 
steadily  refused  to  amend  the  aet  so  as  to 
tolerate  a  restraint  of  Interstate  commerce 
OTsn  where  such  restraint  could  be  said  to 
ba  "reasonable"  or  "due."  In  short,  the 
oonrt  now,  by  Judicial  legislation,  in  effect 
amends  an  aet  of  Congress  relating  to  a 
aubjeet  over  which  that  department  of  the 
gOTemment  has  exclusively  c^nicance.  1 
b^  to  say  that,  in  my  judgment,  the  ma- 
jority, in  the  former  cases,  were  guided  by 
tiie  "rule  of  reason;"  for  it  may  be  as- 
•aB«d  that  the;  kn»w  ^t*  ••  well  as 


others  what  the  rules  of  reason  require 
when  a  ooart  seeks  to  ascertain  the  will 
of  Congress  as  expressed  in  a  statute.  It 
is  obvious  from  the  opinions  in  the  former 
cases,  that  the  majority  did  not  grope 
about  in  darkness,  hut  in  discharging  the 
solemn  duty   put  on   them  they  stood  out 

the  full  glare  of  the  "light  of  reason,"  a 
and  felt  and  said,  time  and  again,  that  • 
the  court  could  not,  consistently  with  the 
Constitution,  and  would  not,  usurp  the 
functions  of  CongresB  by  indulging  in  judi- 
cial legislation.  They  said  in  express 
words,  in  the  former  cases,  in  response  to 
the  earnest  contentions  of  counsel,  that  to 
insert  by  construction  the  word  "unreason- 
able" or  "undue"  in  the  act  of  Congress 
n-ould  be  judicial  legutatton.  Let  me  aay, 
also,  that  as  we  all  agree  that  the  com- 
bination in  question  was  illegal  under  ang 
construction  of  the  an ti- trust  act,  there 
waa  not  the  slightest  necessity  to  enter 
upon  an  extended  argument  to  show  that 
the  act  of  Congress  waa  to  be  read  as  if  it 
contained  the  word  "unreasonable"  or  "un- 
due." All  that  is  said  in  the  court's  opin- 
in  in  support  of  that  view  is,  I  say  with 
ispect,  obiler  dicta,  pure  and  simple. 
These  views  are  fully  discussed  in  the 
issenting  opinion  delivered  by  me  in  the 
Standard  Oil  Case.  I  n-tU  not  repeat  what 
is  therein  stated,  but  it  may  be  well  to 
cite  an  additional  authority.  In  the  Trade- 
Mark  Cases,  100  U.  S.  82,  2S  L.  ed.  650, 
the  court  was  asked  to  sustain  the  consti- 
tutionality of  the  statute  there  involved. 
But  the  statute  could  not  have  been  sus- 
tained except  by  inserting  in  it  words  not 
put  there  by  Congress.  Mr.  Justice  Miller, 
delivering  the  unanimous  judgment  of  the 
oourt,  said:  "If  we  should,  in  the  case 
before  us,  undertake  to  make  by  fvdioial 
aontlrvction  a  law  which  Congress  did  not 
make,  it  is  quite  prolwble  we  should  do 
what,  if  the  matter  were  now  before  that 
body,  it  would  be  unwilling  to  do."  This 
language  was  cited  with  approval  in  Em- 
ployer's Liability  Cases  (Howard  v.  Illinois 
C.  R.  Co.)  207  U.  8.  463,  502,  62  L.  ed. 
267,  310,  28  Sup.  Ct.  Rep.  141.  I  refer  to 
my  dissenting  opinion  in  the  Standard  Oil 
Case  as  containing  a  full  statement  of  my 
views  of  this  particular  question. 

For  the  reasons  stated,  I  concur  In  part 
with  the  court's  opinion  and  dissent  bi 
part. 
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Oou«3n  aho  DmvxBSinH  (|  10*)— Statk 
CoLLcaa  — luuuxnT  rsoii  Suit— Tobt 

OF  PVBUO  COBPOKATIOX. 
1.  A  publio  corporation  aiich  t*  m  mgri- 
•Dlturml  college  recei*ing  atate  aid  and  in- 
TMted  with  municipal  powers  cannot  avail 
fUelf  ol  th«  atate'a  eonatitutional  immunity 
from  suit  in  •  proceeding  against  it  for  con- 
structing, under  atate  authority,  but  for  ita 
own  corporate  purpoaea  and  advantagea,  a 
^Ice  upon  land  omied  by  ttio  state,  but  in 
the  UM,  possession,  and  enjoyment  of  the 
college,  so  aa  to  damage  or  ttlu  privata 
property  without  due  process  of  law. 

[Bd.  NoU.— For  otlier  eaiea,  see  Collagn  and 
UDlvenlUea,  Cent  Dig.  |  M;   Dec  DK.  I  10.>] 
COLLIOBS    AND     DNlTEUrnia     (f     10*)   — 

States— IiiMDN  ITT  fbok  Suit— Tobt  of 

Pdbuo  Cobfobatioih. 

8.  The  poMibility  that  the  Judgment  can- 
not be  enforced  by  levy  and  sale  under  exe- 
cution errordn  no  reason  why  a  court  sliould 
deellD*  JnrUdietlon  of  a  itiit  against  a  atate 
college  lor  talcing  private  property  tor  ita 
cnrpmte  purposes  without  due  process  of 
l&W. 


BiunaitT  Domain  (|  28S*>-Tobt  of  Pdb- 
uo COBPOBATIOH, 

S.  The  prayer  for  the  removal  of  a  dyke 
constructed  by  a  state  college  under  state 
authority  on  state  land  may  be  stricken 
from  the  bill  without  affecting  the  juris- 
diction of  the  court  to  hear  and  detennina 
the  question  whether  the  college,  by  building 
such  dyke  for  ita  own  proprietary  and  cor- 
porate purposes,  is  liable  to  an  opposite  ri- 
parian owner  for  damaging  or  taking  his 
land  without  due  process  of  law. 

IBd.  Note,— For  other  easM,  see  EmlneBt  Do- 
main, Doc.  Dl|.  I  ISl.*] 

[No.  70.] 

Submitted  December  7,  1910.  Restored  to 
docket  January  30,  1911.  Resubmitted 
March  IS,  1911.    Decidwl  May  29,  IBll. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Oconee  County 
In  that  state,  dismissing  a  complaint  which 
asks  for  damages  for  the  conetmction  of  a 
dyke  by  an  agricultural  college  on  the  op- 
posite bank,  and  praye  for  the  abatement 
and  removal  of  such  dyke.  Reversed  and 
remanded  for  further  proceedings. 

Bee  same  case  below,  77  S.  &  12,  B7  a  E. 
»1. 


n  his  complaint  the  plaintirf  alle^ied  that 
te  owned  a  valuable  body  of  fertile  t)ottom 
lands,  on  the  west  aide  of  Seneca  river,  on 


Oct.  Tnif, 

wUeh  he  bsJ  r^sed  large  eropa  from  tba 
time  of  purchasing  the  farm.  In  1S80,  until 
13SS,  when  the  defendant,  by  its  trustees, 
erected  and  maintained  a  high  embankment 
on  the  eastern  side  of  the  river.  This  dyke 
was  to  protect  the  lauds  of  the  college  from 
oversow,  but  its  eonstruction  so  narrowed 
the  channel  of  the  river  that  It  caused  the 
rapid  current  of  the  stream  in  time  of  high 
water  to  Sow  across  the  lands  of  plaintiff, 
whereby  the  natural  bank  had  been  de- 
stroyed, the  rich  soil  had  been  washed  away, 
aud  his  property  practically  ruined  tor  ag- 
ricultural purposes,  and  "during  the  peri- 
od aforeeaid  said  injury  has  been  and  still 
is  continuous  from  day  to  day  and  year  to 
year."  He  prayed  for  judgment  for  (B,000; 
that  the  defendant  be  required  to  abate  and 
remove  the  dyke  aud  restore  the  condition 
prevailing  prior  to  its  construetlon,  and  for 
general  relief. 

The  defendant  denied  all  the  alltgstions  ot 
the  complaint,  and  alleged  that  the  college 
had  no  title  to  the  land,  or  any  other  prop- 
erty In  connection  with  the  establislunent 
and  maintenance  of  the  institution;  that 
the  construction  ot  the  dyke  was  authorised 
by  the  state,  and  had  been  built  by  the  col- 
lege, as  a  publle  agent,  on  land  the  title  and 
poBsseston  of  which  was  In  the  state.  It 
therefore  prayed  that  the  complaint  be  dis- 
missed. 

By  stipulation  the  case  was  heard  solely  » 
on  the  question  of  jurisdiction.  Evidence  S 
was  Introduced  showing  that'by  his  will,  * 
probated  April  SO,  ISeS,  Thomas  O.  Clem- 
son  left  personal  property  and  the  Tort 
Hill"  place,  eonilsting  ot  814  acres,  pro- 
viding that  whenever  the  state  of  South 
Carolina  should  accept  the  property  for  tbe 
purpose  of  founding  an  agricultural  college, 
hie  executor  should  convey  it  to  tbe  state,  to 
be  held  so  long  as  It  In  good  faith  devoted 
the  property  to  the  purposes  of  the  dona< 
tlon, — such  college  to  be  governed  by  a 
board  of  trustees,  which  should  never  be  In- 
creased to  more  than  thirteen.  Seven  trus- 
tees named  by  the  testator,  and  their  sue- 
eessors,  were  to  have  the  right  to  All  vs. 
eancies  In  their  number,  but  the  legtslatui* 
might  elect  six  other  trustees. 

On  November  27,  1889,  the  state  accepted 
the  Clemson  bequFvt,  subject  to  tbe  terms 
set  forth  in  the  will,  and  enacted  that  upon 
the  transfer  of  the  property  to  the  state  hr 
the  executor,  a.  college  should  be  stab- 
lished  in  connection  with  the  devise,  to  be 
styled  the  Clemson  Agricultural  College  of 
South  Carolina,  to  be  situated  at  Fort  Hill, 
on  the  plantation  so  devised,  in  whieb 
should  be  taught  all  brancbps  of  etudy  re- 
lating to  agriculture,  the  collet  to  be  un- 
der the  management  of  a  board  of  thirteen 
trustees,  composed  of  the  seven  noniinateil 
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hj  the  will,  and  tb«Ir  nieeeaaan,  »Bd  dx 
nembera  eleolcd  by  the  leglilatnra. 
See.  4  of  the  chATteT  provided: 
"ThAt  the  eald  bourd  of  tnisti 
hereby  declared  to  be  •  body  politie 
and  corporate,  under  the  uttne  uid  atyle 
of  the  Clemton  Agricultural  College  of 
South  Caraliok.  They  ehall  have  a  eorpo' 
rate  eeal,  which  they  m&y  eh&nge  et  their 
diecretion;  and  in  their  corporate  aanie 
they  may  eoutract  for,  purchase,  and  hold 
property,  for  the  purpose  of  thie  act,  and 
may  take  any  property  or  money  conveyed 
by  deed,  deviM,  or  bequeet  to  laid  collie, 
and  may  hold  the  eame  for  his  me  and  bene- 
.  lit;  Provided  that  the  eonditiona  of  such 
N  gift  or  eonvefanee  ehall  in  no  case  lie  ineon- 
■  datent  with  the  purposea  of  thie  act*  and 
ehall  iocuT  no  obligation  on  the  part  of  the 
■tate.  Thev  ahall  eeourely  ioveit  all  funde 
and  keep  all  property  which  may  come  Into 
their  poeiesaion,  and  may  eel  I  any  of  the 
personal  property  not  aubjeet  to  trust,  and 
reioTeat  the  same  in  euch  way  as  they  may 
deem  best  for  the  interest  of  said  college. 
They  may  sue  and  be  sued,  plead  and  be  im- 
pleaded, In  their  corporate  name,  and  may 
do  all  things  necessary  to  carry  out  the  pro- 
vliions  of  this  act,  and  may  make  by-laws 
for  this  purpose  If  they  deem  it  necessary." 
By  the  act  of  January  4,  1S04,  it  was  de- 
clared that  flfty  eonvicts  might  be  employed 
by  tke  (nwteet  of  Clemton  OoUegt  in  djfk- 
ing  Beneoa  riv»r, adjoining  the  eoUegefarw, 
4nd  Mieft  other  viork  a»  the  tnttUee  deem 
^MtftU,  /or  twsltie  monthi. 

In  April,  1S94,  a  resolution  was  passed  by 
the  board  of  trustees  eonoeming  the  work 
-ttf  "building  the  dykes  ceceaary  to  protect 
ths  bottom  lands  of  Clemaon  College." 
It  does  not  appear  wheo  this  work  began 
«r  was  Hnlshed,  hut  various  extracts  from 
the  minutes  or  the  tmsteeH,  from  April, 
1804,  to  July,  190S,  were  introduced  in  evi- 
dence from  which  it  appeared  that  the  dyke 
was  constructed  according  to  plans  and 
speoifleatione  approved  by  the  board,  nnder 
tlie  direction  ot  engineers  selected  by  the 
board,  and  that  payments  were  made  by  it 
on  account  of  work  thereon.  The  embank- 
ment was  either  wholly  or  partially  washed 
away,  and,  in  1003,  a  resolution  was  adopt- 
ed by  the  board  "to  have  a  survey  made  of 
the  dyke  for  the  purpose  of  aubmitting  es- 
timates of  the  work  necessary  to  \>e  done 
to  afford  protection  to  the  bottom  lands  on 
the  college  property,— the  cost  of  the  e«tl- 
mate  to  be  based  on  the  recent  flood." 

Evidence  was  introduced  as  to  ths  proper- 
ty owned  by  the  college  and  the  sources  of 
its  ineome,  from  which  it  appeared  that  a 
B  tract  of   land,   partially   paid   for  by   the 
»  state,  had  been  conveyed  to  the  eollt^  in 
fee  simple,  and*other  land  had  been  eon* 


vctysd  for  eollegt  pnrpoMa.  tW  state  ap- 
propriated mora  than  9100,000  per  annum, 
whieh,  with  ths  intereit  on  the  securities 
passing  under  the  residuary  clause  of  Dr. 
Clem  son's  will,  constituted  ths  main  source 
of  Income,  though  the  college  did  receive 
about  $6,500  per  annum  from  tuition,  rent, 
sale  ol  dairy  products,  and  the  proceeds 
derived  from  the  eleetrto  plant  and  teztils 
department. 

There  la  copied  In  the  reeord  the  act  of 
1694  to  incorporate  Clemson  College  for 
the  purpose  of  police  r^ulation  over  tht 
territory  within  B  miles  of  the  collie  build- 
ing. 

The  trial  court  found  that  the  enrrent  ex- 
penees  were  paid  out  of  interest  on  tht 
donation  and  from  the  annual  approprbtp 
tlons  by  the  state;  that  the  coll^^  hod  b» 
property  whieh  could  ba  sold  under  azaen- 
tioD ;  snd  that  title  to  the  land  on  which 
the  dyke  was  erected  was  In  ths  state.  Ite- 
ferrlng  also  to  the  act  of  1894,  conferring 
municipal  powers  on  Clemson  College,  the 
court  held  that  the  defendant  was  a  public 
agent  which  could  not  be  sued  without  the 
consent  of  the  state;  that  such  consent  waa 
not  given  by  the  provlslca  of  the  charter 
that  the  trustees  "^Ight  sue  and  be  sued, 
plead  and  be  impleaded,  in  their  corporata 
capacity,"  Inasmuch  as  that  related  to  con- 
tracts made  for  college  purposes,  and  did 
not  warrant  suits  againet  a  public  agent 
f<fr  a  tort.  Holding  that  the  state  was  an 
indispensable  party,  and  had  not  given  Urn 
consent  to  he  sued,  the  eourt  dismissed  tht 
complaint. 

On  the  appeal,  the  plaintiff,  in  his  as- 
signments of  error,  contended  that  the  title 
to  the  land  was  in  the  state  only  as  trustee; 
that  the  college  was  not  a  public  eorpora* 
tion,  but  a  private  educational  institution, 
without  governmental  powers;  that  it  had 
not  been  established  or  endowed  by  the 
state,  and  was  not  governed  by  the  state,  or 
solely  by  trustees  appointed  by  the  state 
(Dartmouth  Collie  v.  Woodward,  4  Wheat. 
634, 4  L.  ed.  6S8)  ;  that  in  addition  to  the  « 
equitable  ownership  of  the  Fort'Hill  pUee,  • 
It  owned  certain  lands  In  fee  simple,  which 
were  subject  to  levy  and  sale,  and  that  the 
aorporation  was  liable  for  its  own  torts. 

The  23d  assignment  of  error  waa  aa  fol- 

"Because  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  provides: 
'Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.'  The  all^i^tlons  of  the  complaint 
show  that  plaintiff  has  been  deprived  of  his 
property  for  all  practical  purposes  as  agri- 
cultural landa  as  eflleetually  as  If  there  bod 
been  a  physical  taking  thereof;  that  plain- 
tiff has  thus  been  deprived  of  his  property 
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hf  th«  defendant  «atporatloii,  aeting  by  and 
through  ita  boaTd  of  tmatew,  and  thU  aoB- 
•titutional  gu&ranty  ha*  boen  vioUtad  bj 
such  action,  whether  taken  purniant  to  an 
act  of  the  legislature  or  otharwiM,  and  hla 
Honor  erred  in  not  ao  holding." 

The  nipreme  court  of  the  etate  adopted 
Um  opinion  of  the  trial  judge,  and  on  the 
gmnnd  that  the  itate  waa  a  neoeaear;  party 
and  had  not  eoniented  to  be  mied,  diamiued 
tbe  bill  of  eomplaint  TT  S.  C.  12,  B7  a  £. 
sol.  ITiereupon  the  plaintiff  aued  out  a 
writ  of  error  to  thia  court. 

Meaara.  R.  T,  Jarnes  and  Joaeph  A. 
McCaUongh  for  plaintiff  in  error. 
Mr.  Jamoa  F.  Oarey  for  defendant  in 


Hr.  Jiutlw  Iiamar,  after  urnking  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plaintiff  sued  the  Gemson  Agricul- 
tnral  College  of  South  Carolina,  for  dam- 
ages to  hia  farm,  reaulting  from  the  college 
g,  having  built  a  dvke  which  forced  the  waters 
J  of  the  Beneca  river  acroas  bis  land,  where- 
•  by  the  BoII  had*been  waahed  away  and  the 
land  ruined  for  agricultural  purposea.  There 
waa  no  demurrer,  but  the  defendant  filed 
what  waa  treated  aa  a  plea  to  the  juria- 
diction,  in  which  it  averred  that  it  owned 
no  property,  and  had  constructed  the  dyke 
as  a  public  agent  only,  by  authority  of  the 
state,  on  land  belonging  to  the  atate.  By 
stipulation  the  bearing  was  eonflned  solely 
to  the  question  of  juriadiction,  and  after 
considering  the  evidence,  the  complaint  was 
di  ami  seed. 

That  ruling  and  the  assignaients  of  error 
thereon  raise  the  queation  as  to  whether  a 
publie  corporation  can  avail  itaelf  of  the 
state's  Immuni^  from  suit,  in  a  proceeding 
againat  it  for  to  managing  the  land  of  the 
state  as  to  damage  or  take  private  property 
without  due  process  of  law. 

With  the  exception  named  in  the  Consti- 
tution, every  state  has  abaolute  immunity 
from  Buit.  Without  its  consent  It  cannot  be 
sued  in  any  court,  by  any  person,  for  any 
cauae  of  action  whatever.  And,  looking 
through  form  to  substance,  the  llth  Amend- 
ment has  been  held  to  apply,  not  only  where 
the  atate  ia  actually  named  as  a  party  de- 
fendant on  the  record,  but  where  the  pro- 
ceeding, though  nominally  against  an  offi- 
cer, is  really  againat  the  atate,  or  Is  one  to 
which  it  ia  en  indiapenaable  party.  Ko  suit, 
therefore,  can  be  maintained  against  a  pub- 
lic officer,  which  seeks  to  compel  him  to 
exercise  the  state's  power  of  taxation,  or  to 
pay  out  its  money  In  bis  possession  on  the 
atate'a  obligatlona,  or  to  execute  a  con- 
tract, or  to  do  any  affirmative  act  which 


•fftati  Om  Btata'a  poUtiaal  ar  pn^erfy 
rights.  <^witwfri>*wi  T.  Maeon  A  B,  K,  Ool 
108  0.  &  440,  27  Lb  ed.  992,  8  Buf.  Ct. 
Kep.  292,  000;  North  Carolina  v.  Tem- 
pl^  184  n.  8.  22,  SS  li.  ed.  840,  10  Bup.  Ct 
Rep.  SOO;  Louisiana  ex  reL  New  York 
Guaranty  ft  L  C&  Y.  Steele,  lU  U.  &  230, 
33  L.  ed.  B91,  10  Sap.  CL  Rep.  SIlj  Lonia- 
lana  v.  Jumel,  107  U.  8.  Til,  27  L.  ad. 
448,  2  Sup.  CL  Rep.  128;  Pennoyer  v.  He- 
Connaugby,  140  U.  S.  1,  35  L.  ed.  303,  11 
Sup.  Ct  Rep.  099;  Re  Ayera,  lES  U.  8. 
443,  21  L.  ed.  SIO,  8  Sup.  Ct  Rep.  104; 
Hana  v.  Louiaiana,  134  U.  S.  1,  33  L.  ed. 
842,  10  Sup.  Ct  Rep.  S04;  Harkrader  v. 
Wadley,  I7Z  U.  8.  148,  43  L.  ed.  300,  19 
Sup.  Ct  Rep.  110;  Hagood  r.  Southern,  117 
U.  B.  62,  70,  20  L.  ed.  805,  811,  8  Sup.  Ct 
Rep.  60S.  n 

But  immunity  from  suit  Is  a  high  at-  JJ 
tribute  of  *  sovereignty, — a  prerogative  of* 
the  state  itself, — which  eannot  be  availed  of 
by  public  agenta  when  sued  for  their  own 
torts.  The  llth  Amendment  was  not  in- 
tended to  afford  them  freedom  from  Ha' 
bility  in  any  case  where,  under  color  of 
their  office,  they  have  Injured  one  of  the 
atate'a  eitiaens.  To  grant  them  such  im- 
munity would  be  to  ereate  a  prlvil^ed 
class,  free  from  liability  for  wrongs  inflicted 
or  Injuries  threatened.  Public  agenta  mnaf 
be  liable  to  the  law,  unless  they  are  to  be 
put  above  the  law.  For  how  "can  theae  priu- 
ciplea  of  individual  liberty  and  right  be 
maintained  if,  when  violated,  the  judidal 
tribunals  are  forbidden  to  viait  penalties 
upon  individual  offenders  .  .  .  when- 
ever they  interpose  the  ahield  of  the  atate  I 
.  .  .  The  whole  frame  and  scheme  of  the 
political  institutions  of  this  country,  atate 
and  Federal  protest"  against  extending  to 
any  agent  the  sovereign's  exemption  from 
legal  process.  Poindeiter  v.  Greenbow,  114 
V.  S.  870,  291,  29  L.  ed.  185,  103,  C  Sup. 
Ot  Rep.  003,  BflZ. 

The  many  claime  of  Inunnnily  from  snit 
have  therefore  been  uniformly  denied,  where 
the  action  was  brought  for  iujuriea  dona 
or  threatened  by  public  officers.  If  thsy 
were  indeed  agents,  acting  for  the  state, 
they — though  not  exempt  from  auit— "could 
ancceaafully  defend  by  exhibiting  the  valid 
power  of  attorney  or  lawful  authority  under 
which  they  acted.  Cunningham  v.  Macon  A 
B.  R.  Co.  109  U.  S.  446,  452,  27  L.  ed,  092, 
004,  S  Bup.  Ct  Rep.  202,  600.  But  if  it  ap- 
peared that  they  proceeded  under  an  nneou- 
stitutional  statute,  their  JuatiBcation  failed, 
and  their  claim  of  inunnnity  disappeared  on 
the  prodnetion  of  the  void  statute.  Besidea, 
nrither  a  state  nor  an  individual  ean  confer 
upon  an  agent  authority  to  commit  a  tort, 
eo  as  to  excuse  the  perpetrator.  In  aneh 
eases  the  law  of  agency  has  no  ap plica tios,— 
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tlw  wrongdoer  b  traated  as  a  principal, 
aad  IndiTldUklly  ll&ble  for  th«  damagea  in- 
flicted, and  lubjcot  to  iBJtmcUoD  againit  tha 
eommlaaion  of  acta  eaoaing  Irreparable  in- 
j  jury. 

S  Conaeqnentlj  there  have  been  reeoTerlea 
*  In  ejectment*  where  the  public  agent  in  poe- 
■•Mion  defended  under  a  Toid  title  of  the 
government.  United  Btatee  t.  Lee,  106  U. 
S.  190,  87  L.  ed.  171,  1  Sup.  Ct  Kep.  240; 
l^dal  T.  Weiler,  107  U.  8.  204,  42  L.  ed. 
137, 17  Bup.  Ct  Rep.  770.  A  euit  against  a 
bank  waa  siutalned,  eren  though  the  itate 
held  part  of  tha  itook.  Bank  of  United 
Btatee  v.  Flantera'  Bank,  9  Wheat.  004, 
S  L,  ed.  244.  A  tax  collector  waa  enjoined, 
where,  under  an  nnconatitutional  law,  he 
was  about  to  lell  tha  property  of  the  tax- 
payer. Potudexter  t.  Qreenbow,  114  U.  S. 
270,  20  L.  ed.  1S5,  B  Sup.  Ct.  Rep.  903,  0S2. 
An  attorney  general  waa  reetraiued  from 
■uing  to  recover  penaltiet  imposed  by  an 
nnoonetitutiooal  statute.  Bx  parte  Young, 
eoe  U.  8.  123,  52  L.  ed.  714,  IS  L.R.A. 
(N.S.)  932,  Sa  Sup.  CL  Rep.  441,  14  A.  ft 
E.  Ann.  Caa.  764.  Commtssione  have  been 
enjoined  from  enforcing  confiscatory  rate*. 
Reagan  v.  Farmers'  Loan  A:  T.  Co.  1S4  U. 
a  802,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
S60,  14  Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames, 
160  U.  8.  406,  42  L.  ed.  810,  18  Bup.  Ct. 
Rep.  41S;  Prout  t.  Starr,  188  U.  8.  S37, 
47  L.  ed.  684,  23  Sup.  Ct  Rep.  3SB.  A 
state  land  commissioner  waa  enjoined  from 
proceeding,  under  an  nnconstitutional  act, 
to  cause  irreparable  damage  to  defendant's 
property  rights.  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  SS  L.  ed.  363,  11  Sup.  Ct  Rep. 
690.  Commissions  have  been  restrained 
from  enforcing  a  statute  which  iUogally 
burdened  interstate  commerce.  McNeill  t. 
Bouthem  R.  Co.  202  U.  S.  543,  60  L.  ed. 
1142,  26  Sup.  Ct.  Rep.  722;  Missiiaippl  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
835,  61  L.  ed.  SOS,  27  Sup.  Ct  Rep.  SO. 

Other  cases  might  be  cited  wfaieb  deny 
poblio  boards,  agents,  and  officers  immunity 
from  suit  But  the  principle  underlying 
the  decisions  is  tha  same,  Alt  recognize  that 
the  state,  as  a  sovereign,  is  not  subject  to 
suit;  that  the  state  cannot  be  enjoined; 
and  that  the  state's  oflicere,  when  sued,  can- 
not be  restrained  from  enforcing  the  state's 
laws,  or  be  held  liable  for  the  eonsequencee 
flowing  from  obedience  to  the  state's  com- 

But  a  void  act  is  neither  a  law  nor  a 
command.  It  it  a  nullity.  It  confers  no 
authority.  It  affords  no  protection.  Who- 
ever seeks  to  enforce  unconstitutional  stat- 
utes, or  to  justify  under  them,  or  to  ob- 
tain immunity  through  them,  fails  in  his 
defense  and  In  his  elaim  of  ezempUon  from 
•Bit 

ai  a  a— 41. 


It  la  aaid,  however,  that,  in  tba  caaea  ra-  « 
farred  to,  the'ifBcers  were  held  liable  to  antt  ■ 
because.  In  the  transaction  complained  of, 
the  statute  being  unconetitutional,  tbej 
eould  not  be  treated  aa  agenta  of  tba  state. 
And  it  Is  argued  that  these  authoritiea  have 
no  application  to  suiU  against  thoas  publia 
eorporationa  which  exist,  and  can  act.  In  no 
other  capaci^  than  ae  governmental  agen- 
cies, or  political  aui>diviaions  of  the  state 
itself.  But  neither  public  corporations  nor 
political  snbdlTisions  are  clothed  with  that 
immunity  from  suit  wbich  belongs  to  tba 
state  alone  by  virtue  of  ita  sovereignty.  In 
Lincoln  County  *.  Luning,  183  U.  S.  S29, 
33  L.  ed.  760,  10  Sup.  Ct  Rep.  363,  the 
oonrt  aald  that  "while  the  county  is  terri- 
torially a  part  of  the  state,  yet  politically 
it  is  also  a  corporation,  created  by  and  witii 
such  powers  sa  are  given  to  it  by  the  state. 
In  this  respect  it  ia  a  part  of  the  state 
only  in  that  remote  sense  in  which  any 
city,  town,  or  other  municipal  corporation 
may  be  said  to  be  a  part"  The  court  there 
held  that  the  11th  Amendment  was  limited 
,  to  tboae  cases  In  which  the  state  is  the  real 
party,  or  party  on  the  record,  but  tiiat  coun- 
ties were  corporations  which  might  be  sued. 
Dunn  v.  University  of  Oregon,  0  Or.  367, 
362;  Herr  v.  Central  Kentucky  Lunatie 
Asylum,  97  Ky.  463,  28  L.R.A.  304,  B3  Am. 
St  Rep.  414,  30  S.  W.  07L 

Corporate  agenU  or  individual  ofBeera 
of  the  state  stand  In  no  better  position  than 
officers  of  the  general  government,  and  as  to 
them  it  has  often  been  held  that  "the  ex- 
emption of  the  United  Statee  from  judicial 
process  does  not  protect  their  officers  and 
agente,  civil  or  military,  in  Ume  of  peace, 
from  being  personally  liable  to  an  action  of 
tort  by  a  private  person  whoee  rights  of 
property  they  have  wrongfully  invaded  or 
injured,  even  by  authority  of  the  United 
States."  Belknap  v.  Echild,  161  U.  S.  18, 
40  L.  ed.  601,  16  Sup.  Ct  Rep.  443. 

Undoubtedly  counties,  cities,   townships^ 
snd  similar  bodies  politic  often  have  a  da> 
(ense  which   relieves   them   from  responsi- 
bility where  a  private  corporation  would  b*  ^ 
liable.    But  they  muat  at  least  make  that  S 
defense.    Thej*cannot  rely  on  freedom  from  • 
accountability  as  could  a  state. 

In  this  case  there  is  no  question  of  ear- 
porate  existence  and  no  elaim  that  buildiuf 
the  dyke  was  ultra  otres.  PlslntifT  waa  d^ 
nied  ■  hearing,  not  on  the  ground  that  bis 
complaint  did  not  set  out  «  cause  of  action, 
but  solely  for  the  reason  that  even  if  tbo 
college  did  destroy  his  farm,  the  court  had 
no  jurisdiction  over  a  public  agent 

If  the  state  had  in  so  many  words  grant* 
ed  tbe  college  authority  to  t«ke  or  damsfo 
the  plaintiff's  property  for  ita  oorporato  sd* 
Tsntaga  without  omnpensation,  tha  Conall* 


on.GOOgIC 


31  8UFRBMB  COURT  RSPORTSB. 


Oct.  Xkbu, 


tation  «on1d  tuve  aubititutod  llabllit;  tor 
the  attempted  exemption.  But  the  atate  ot 
South  Carolina  puaed  no  auck  act,  and  at- 
tempted to  grant  no  auch  immuni^  from 
■uit  as  »  claimed  hj  tho  oollega.  On  tha 
contrary,  the  statute  created  ao  entity,  a 
corporation,  a  juristic  person,  whose  right 
to  hold  and  use  property  waa  coupled  with 
the  proTiaion  that  it  night  aue  and  be 
sued,  plead  and  be  impleaded.  In  its  corpo- 
rate nam*. 

Reference  is  made,  howsver,  to  State  ex 
ret.  Little  t.  University  of  Kansas,  and  the 
note  in  20  LJLA.  378,  where  state  colleges, 
prison  boards,  lunatic  uylums,  and  other 
public  Institutions  have  been  held  to  be 
agents  of  the  state,  not  liable  to  suit  un- 
less expressly  made  so  by  statute. 

But  an  examination  of  the  cases  cited.  In 
anjr  respect  similar  to  this,  will  show  that 
they  involve  questions  of  liability  in  a  suit, 
rather  than  Immunity  from  suit  Most 
of  them  were  actions  for  torts  eommltted, 
not  by  the  public  corporation  itaelt,  but  by 
offlcera  of  tbe  law.  These  public  eorpora- 
tlons  were  held  free  from  liability  In  the  suit, 
on  the  aame  ground  that  munlcipaJitiea  are 
held  not  to  be  responsible  for  the  n^ligence 
of  policemen,  jailers,  prison  guards,  flremen, 
and  other  agents  performliiR  governmental 
duties.  Workman  t.  New  York,  178  U.  B. 
t.  CGS,  45  L.  ed.  318,  El  Sup.  CL  Bop.  S12. 
3  That  general  rule  is  of  force  in  South  Caro- 
*  Una.  BB'appears  from  Gibbes  v.  Beaufert, 
SO  S.  C.  SIS,  sited  in  the  opinion  of  the 
court  below,  where  it  waa  aaid  that  "a  mu- 
nicipal corporation,  Instituted  tor  the  pur- 
pose of  aaaiating  the  atete  in  tbe  conduct 
of  local  civil  government,  is  not  liable  te  be 
sued  in  an  action  of  tort  for  nonfeasance 
or  miafeasanee  of  ite  officers  in  regard 
to  their  public  duties,  unleaa  expreasly 
made  ao  liable  by  atatute."  But  the 
plaintiff  Is  not  seeking  here  to  hold 
tbe  college  liable  for  the  nonfeasance 
tr  misfeaaance  either  of  its  own  officers 
or  officers  of  the  public.  This  Is  a 
■uit  against  the  colle;^  Itself  for  ite  own 
eorporate  act  in  building  a  dylce^  whereby 
the  channel  had  been  narrowed,  the  swift 
current  bad  been  diverted  from  the  nsnal 
course  across  the  plaintiff's  farm,  and,  as 
It  is  alle^d,  destroying  the  banks,  washing 
away  tbe  aoil,  and  for  all  practical  purposes 
as  effectually  depriving  him  of  his  property 
as  if  there  had  been  a  physical  taking. 
Compare  Lewis,  Em.  Dom.  2d  ed.  |  67; 
Pumpelly  T.  Oreen  Bay  A  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  S57;  United  States  v. 
Lynah,  18B  U.  8.  446,  47  L.  ed.  639,  23  Sup. 
Ct  Rep.  349;  United  Statea  ».  Welch.  217 
V.  B.  333,  M  I*  ed.  787,  28  L.R.A.(N.S.) 
•86,  SO  Snp.  Ct.  Rep.  627 ;  Chicago,  B.  A  Q. 
B.  Co.  T.  Chicago,  160  D.  S.  226,  41  L.  ed. 


070,  17  Sup.  Ct  Sep.  SSI ;  Fanham,  Wa- 
ters, I  191;  Conniff  v.  San  Franeisoo,  67 
CaL  46,  60,  T  Pac;  41. 

Again,  and  still  treating  the  question  as 
though  involved  in  the  plea  to  the  Jurisdic- 
tion, that  is  not  an  action  against  the  col- 
lege for  a  tort  committed  in  the  prosecution 
of  any  governmental  function.  The  fee 
waa  in  the  state,  hut  the  corporation,  as 
equitable  owner,  was  In  the  poaaession,  use, 
and  enjoyment  ot  the  property.  For  pro- 
tecting the  bottom  land,  the  college,  for  ite 
own  corporate  purposes  and  advantegss, 
conatructed  the  dyke.  In  so  doing  it  waa 
not  acting  In  any  governmental  capael^. 
The  embankment  was  in  law  similar  to  ooe 
which  might  have  been  built  for  private 
purposes  by  the  plaintiff  on  tbe  other  side 
of  Uie  river.  It  be  had  there  constructed  a 
dyke  to  protect  his  farm,  and  in  so  doing 
bad  taken  or  damaged  the  land  of  the  ' 
college,  be  could  have  been  sued*  and  held  S 
liable.  In  the  same  way,  and  on  similar 
principles  of  justice  and  legal  liability,  the 
college  is  responsible  to  him  If,  tor  ite  own 
benefit  and  for  protecting  land  which  it 
held  and  used,  it  built  a  dyke  which  result- 
ed in  teking  or  damaging  tbe  plaintiff's 
farm.  2  Dill.  Uun.  Corp.  4tb  ed.  |  968, 
p.  1180. 

As  a  part  of  ita  plea  to  the  JnrlsdicUon, 
the  college  also  claimed  that  "it  never  had 
any  Interest  or  title  in  the  land  described  In 
the  oomplaint,  or  in  any  other  property  con- 
nected with  the  eatebliahment  and  mainte- 
nance of  Clemson  Agrieultural  College  of 
South  Carolina,  all  ot  It  being  the  property 
of  the  sUte  of  South  Carolina."  And  It  is 
argued  that  the  court  could  teke  no  Juriedlo- 
tion  of  a  ease  against  a  public  corporation 
which,  at  moat,  could  only  reault  in  a  judg- 
ment unenforceable  by  levy  and  sale  un- 
der execution. 

Aa  a  matter  of  fact,  the  record  indicates 
that  besides  the  state's  annual  appropria- 
tion and  the  intereit  on  securities  held  un- 
der the  residuary  clause  of  Dr.  Clemaon's 
will,  the  college  haa  other  sources  ot  income. 
It  sppeara  to  own  some  land  In  fee  simple. 
The  charter  authoriies  it  to  receive  be- 
queete.  So  that  if  the  Fort  Hill  place  is 
not  subject  to  levy  and  sale,  it  does  not 
follow  that  the  institution  may  not  now  or 
hereafter  own  property  out  of  which  a  judg- 
ment in  plaintiff's  favor  could  be  aatiafled. 
Besidee,  ws  have  no  right  to  proceed  on  the 
theory  that  If,  at  the  end  of  the  litigation, 
plaintiff  cstahliahcs  his  right  to  damages, 
the  judgment  would  not  be  paid.  These  sug- 
gestions, though  made  in  a  plea  to  the  juri^- 
diction,  afford  no  reason  why  the  eollege 
should  be  granted  immunity  from  suit  wheo 
it  is  elaimed  that  in  violation  of  tha  CcmsU- 
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tutlon.  It  bM  tjUc«n  privste  propertj  for  fti 
corporate  purpoia*  without  oompcnaatlon. 
Th«  plaintiff  prayed  not  aaij  for  damaget, 
but  that  the  embankmeDt  ahould  be  re- 
g,  mored.  The  title  to  tho  laud  and  everything 
2  annexed  to  the  •oil  is  in  tlie  state,  subject 
*  to  the  conditions  named  in  the  will.  The 
state,  therefore,  may  be  a  necessary  party 
to  any  proceeding  which  seeks  to  aflect  the 
land  itself,  or  to  remoTe  any  atrueture 
therson  wbleh  has  become  a  part  of  the 
tand.  It  so,  and  tmlesi  it  eoneenta  lo  be 
sued,  ths  court  cannot  decree  the  remoral 
of  the  embankment  which  fomis  a  part  of 
the  state's  property.  Cunningham  t.  Macon 
ft  B.  K.  Co.  109  U.  B.  446.  27  L.  ed.  992, 
S  Sap.  Ct  Rep.  292,  609.  But  the  ^rsyei 
for  that  part  of  the  relief  can  be  stricken 
ont  withont  depriving  the  court  of  jurisdic- 
tioB  to  hear  and  determine  the  question 
whether  CI  em  son  A^icultnral  Colle^  of 
South  Carolina  Is  liable  to  the  plaintiff  for 
Its  own  corporate  act  in  building  for  its 
own  proprietary  and  corporate  purposes  a 
dyke  whlsh  it  is  alleged  damaged  or  took 
tlM  pUintiS*s  farm.  Columbia  Water  Pow- 
er Co.  v.  Columbia  Electric  Street  R.  Light 
A  P.  Co.  43  S.  C.  ]SS,  ( 1 ) ,  laT.  ISO.  20  S.  E 
1002.  And,  if  the  facta  hereafter  warrant  it. 
the  college  may  he  enjoined  against  further 
acts  looking  to  the  maintenance  or  recon- 
struction of  the  dyke.  Ths  judgment  is  re- 
used and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 
Bsrarsod. 

Mr,  JnsUea  HarUn  dissents. 


(la  u.  a.  HU 
ALEXANDER  E.  FABER  and  Rudolph  C. 
Faber,  Doing  Business  under  the  Name 
and  Style  ofQ.  W.  Fabcr,  Appts., 

UNITED  STATES. 

Cvarom  DtmES  (|  10*)  —  Oi*  Imports 
noil  Cuba— PRKvxKKimai.  BATsa— "An- 

VrBMk  OOORTBT." 

n*  Philippine  IslsndB  are  not  "another 
country"  witnin  the  meaning  of  the  pro- 
vision of  the  commercial  convention  with 
Cnba  of  December  17,  1Q03  (33  Sut.  at  L. 
2136),  art  8,  that  the  rates  of  duty  grantwi 
to  Cuba  by  that  treaty,  being  a  reduction  of 
SO  per  cent  from  the  ratei  preacribed  by  the 
tariff  act  of  July  24.  1B97  (30  Stat,  at  L. 
161,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1626),  or  any  tariff  lawa  iubsequantly 
enacted,  shall  continue  preferential  in  n- 
■pect  to  all  like  importe  from  other  oonn- 
trioa.  ^ 

[Bd.  Note.— F^r  othar  eaiM,  He  OnitDmi  IM- 

rit  ^er  daanitloas,  MS  Worda  and  PbraSM. 
VOL  1,  PL  ««■] 

[No.   134-1 


APPEAL  from  the  Circuit  Court  of  the 
United  BUtea  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
which  affirmed  a  ruling  of  tlis  Board  of  Gen- 
eral Appraisers,  overruling  a  protest  against 
the  aasesiment  of  duties  on  imports  from 
Cuba-     AfRrmed. 

See  same  case  below,  157  Fed.  140. 

e 

Statement  by  Ur.  Justice  Lftmnr;  j 

*  This  case  raises  the  question  as  to  whetli*  ■ 
er  Cuban  imports  are  entitled  to  a  reduction 
of  20  per  cent  upon  the  rates  charged  on 
goode  coming  from  the  Philippine  Islands, 
or  only  20  per  cent  upon  the  regular  tariff 
rates  on  goods  imported  from  foreign  coun- 
trlea. 

The  tariff  act  of  July  24,  1S97  [30  Stat. 
at  L.  ISl,  chap.  11,  U-  B.  Comp.  Stat.  1901, 
p.  1S26),  lays  a  duty  on  cigars  of  $4,50  per 
pound  and  26  per  cent  ad  valorem. 

The  act  of  March  8,  1B02,  to  raise  reve- 
nue tor  the  Philippine  lalands,  provides 
that  there  shall  be  "levied,  collected,  and 
paid  upon  all  articles  coming  into  the 
United  States  from  the  Philippine  Archi- 
pelago the  rates  of  duty  which  are  required 
to  be  collected  and  paid  upon  like  articles  ^ 
imported  from  foreign  countries;  provided  g 
that  upon  all  articles  the  growth  and*prod-  ■ 
uet  of  the  Philippine  Archipelago,  coming 
into  the  United  States  from  (A«  Philippiaa 
imhipelago,  theri  sAall  be  Itvied,  collected, 
and  paid  only  toventy-flot  per  centum  of 
the  rates  of  duty  aforamd.  -  -  -  All 
duties  and  taxes  collected  in  the  United 
States  upon  articles  coming  from  ths  Philip- 
pine Archipelago  .  .  .  shall  not  be  cov- 
ered into  the  general  fund  of  the  Treasury 
of  the  United  States,  hut  shall  be  held  sa 
a  separate  fund,  and  paid  into  tlie  Treas- 
ury of  the  Philippine  Islands,  to  be  used 
and  expended  for  the  government  and  bene- 
fit of  eaid  islands."  32  Stat,  at  L.  S4,  chap. 
140.  S  Fed.  Stat.  Anno,  716. 

The  commercial  convention  with  Cuba, 
proclaimed  December  17,  1903  (33  Slnt.  at 
L.  2136),  declares,  in  article  2,  that  "during 
the  term  of  this  convention  sll  articles  of 
merchandise  .  .  .  bein{r  the  product  of 
the  soil  or  industry  of  the  Republic  of  Cuba, 
imported  into  the  United  States,  shnll  be 
admitted  at  a  reduction  of  twenty  per 
centum  of  the  rates  of  duty  thereon,  as 
provided  by  ths  tariff  act  of  the  Unite>i 
States,  approved  July  24,  1897.  or  aa  mar 
be  provided  by  any  tariff  law  of  the  United 
States  snl«equenfly  enacted." 

Article  8  provides  that  "ttie  rstet  of  duty 
herein  granted  by  the  Untttil  fflniet  to  tfi* 
Republto  of   Cuba   are   awl   thali   eontinwe 
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during  th«  term  of  Ihit  eoMMnlton  prtfer- 
wntial  in  respect  to  all  likt  import*  from 
other  counlnrx,  and,  in  return  for  said 
prefereotuil  ratei  of  iJitj  gnuted  to  the 
Kepubllc  of  Cuba  by  th«  United  Statea,  it 
U  agraed  that  the  concesBJon  herein  granted 
on  the  part  of  the  taid  Republie  of  Cuba 
to  the  products  of  the  United  States  shall 
likewise  be,  and  shall  continue,  during  the 
term  of  this  coDvention,  preferential  in  re- 
spect to  all  like  imports  from  other  eoun- 
tries." 

In  April,  1906,  the  conTention  and  stat- 
nt«B  above  referred  to  being  of  force,  the 
plaintiff  Imported  cigari  and  aleohol  Into 
R  the  United  States  from  Cnbk.  He  con- 
■  tended  that  under  the  convention  he 
^  oould  only  be  required  to'pay  a  duty 
per  cent  less  than  that  collected  on  tobacco 
eoming  Into  the  United  States  from  Philip- 
pine Islands,  which  paid  7S  per  cent  of  the 
regular  rate  under  the  tariff  act  of  July, 
1S97.  He  also  claimed  that  he  should  not 
be  required  to  psy  20  per  cent  less  than 
the  regular  tariff  on  alcohol,  but  20  pei 
cent  less  than  special  rates  allowed  on  im- 
portations of  alcohol  from  France,  Qerm any, 
Italy,  and  Portugal. 

^s  claim  being  disallowed,  he  paid,  un- 
der protest,  a  duty  of  20  per  cent  less  than 
the  tariff  rate  on  cigars  and  alcohol.  On  a 
hearing  by  the  board  of  appraisers,  his  pro- 
test was  overruled.  That  judgment  was 
affirmed  by  the  circuit  court  (157  Fed.  140), 
and  the  ease  was  brought  here. 

Messrs.   Fdward   8.   Hatch,   Watt«   P. 
Welch,  and  Hatch  i.  Clute  for  appellants. 
Asaistant   Attorney   General    lAojd   and 
t-  Ur.  Obarles  E.  HcNabb  for  appellee. 

'  ■  Mr.  Justice  I^mar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 
Article  2  of  the  eonvention  with  Cuba 
B  provides  that  the  products  of  that  island 
•  shall  be  admitted  Into  the*United  States  at 
a  reduction  of  20  per  cent  of  the  rates  of 
dnty  In  the  tariff  of  ISST  [30  Stat,  at  L. 
181,  chap.  11,  U.  8.  Comp.  Stat.  IBOl, 
p.  1620],  or  tariff  laws  subsequently  en- 
acted. There  Is  much  force  In  the  sugges- 
tion that  the  reduction  it  limited  to  the 
rates  of  duty  in  general  tariff  acts,  and 
does  not  apply  to  special  rates  under  spe- 
cial agreements  with  other  eountries. 
Whitney  t.  Koberteon,  124  U.  B.  IM,  31 
L.  ed.  386,  8  Sup.  Ct.  Rep.  4S6.  This  point, 
however,  we  purposely  leave  open,  and 
limit  our  conalder*tlon  to  the  principal 
question  discussed  In  the  brief,  whether  the 
Philippine  Islands  are  "another  country," 
within  the  meaning  of  the  Bth  article  of 
tlM  Odbma  trmtj,  pravldlng  that  tba  r*t«a 


therein  granted  shall  oontinue  "preferential 
in  respect  to  all  like  imports  from  other 
countries." 

This  treaty  was  signed  and  proclaimed 
seTsral  years  after  It  had  been  decided,  in 
the  Insular  Cases,  that  Porto  Rico  and  the 
Philippine  Islands  were  not  foreign  coun- 
triea,  but  territory  of  the  United  States, 
subject  to  such  laws  as  Congress  might 
enact  for  their  political  and  flacal  manage- 
ment. In  1901  this  court,  in  Fourteen  Dia* 
mond  Einga  v.  United  States,  1B3  U.  S.  ITT, 
46  L.  ed.  141,  Zfi  Sup.  Ct.  Eep.  60,  said 
that  "ths  theory  that  a  country  remains 
foreign  with  respect  to  the  tariff  laws,  until 
Congress  has  acted  by  embracing  it  within 
the  customs  union,  presupposes  that  a  coun- 
try may  be  domestic  for  one  purpose  and 
foreign  for  another."  That  esse  and  De 
Lima  V.  Bidwell,  182  U.  S.  1,  45  L.  ed.  1041, 
21  Sup.  CL  Rep.  743 1  United  States  r. 
Heinszen,  206  U.  S.  370.  61  L.  ed.  lOOS,  27 
Sup.  Ct.  Rep.  742,  11  A.  ft  E.  Ann.  Cas. 
e88j  Dooley  t.  United  States,  183  U.  8. 
161,  46  L,  ed.  128,  22  Sup.  Ct.  Hep.  62,  show 
that  notwithstanding  their  geographical  re- 
moteness, the  Philippines  are  not  a  foreign 
country,  and,  if  so,  not  "another  country" 
within  the  meaning  of  the  Cuban  treaty. 

There  have  been  statutes  In  which  the 
language  indicated  an  intent  to  make  a 
distinetiou  between  a  country  and  its  colo- 
nies. But,  In  the  absence  of  some  qualify* 
ing  phrase,  "the  word  'country'  in  the  reve-  « 
nue  laws  of  the  United  States  has  always  Jg 
been  construed  to  embrace  sll'the  posses-  * 
sions  of  a  foreign  state,  however  widely 
separated,  which  are  subject  to  the  sama 
supreme  executive  and  legislative  eontroL" 
Stairs  v.  Peaslee,  IS  How.  621,  626,  16  L.  ed. 
474,  476.  If,  therefore,  in  our  revenue  laws, 
a  colony  la  treated  as  a  part  of  the  country 
to  which  it  belongs,  the  Philippine  Islands 
must  be  treated  as  a  part  of  this  nation, 
and  not  as  another  country.  It  must  be 
presumed  that  the  words  "other  country" 
in  the  Cuban  treaty  were  used  according 
to  their  known  and  established  interpreta- 
tion (Ibid.),  and  did  not  refer  to  charges 
on  shipments  from  territory  belonging  to 
the  United  States.  That  they  were  not  so 
regarded  appears  from  the  language  of  the 
act  of  March  8,  1902  [32  Stat,  at  L.  M, 
chap,  140],  which  studiously  avoids  luinn 
the  words  "imports,"  and  enacts  that  upon 
articles  "coming  into  the  United  States 
from  the  Philippine  Archipelago,"  ther* 
shall  be  levied  only  seventy-five  per  cent 
of  the  rates  of  duty  Imposed  on  like  arti- 
cles imported  from  fordgn  countries.  These 
duties,  when  collected,  are  not  corared  Into 
the  Treasury  of  the  United  States,  but  are 
to  be  used  and  azpended  solely  for  the  use 
and  goTonmant  of  tha  PUUp^na  Islands. 
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But  It  ii  argued  thkt  even  If  the  Ucifted 
States  imderHtood  the  Philippine  lalaada  to 
be  a  part  of  this  country,  Cuba  could  not 
be  expected  to  understand  that  the  words 
"other  countries"  did  not  include  the  Philip- 
pinea,  if  a  intj  waa  In  fact  charged  ou 
gooda  coming  from  those  islands. 

But  the  8th  article  refers  to  "imports" — 
the  correlative  of  "sjiporta."  This  neceaga- 
rily  related  to  shipments  from  a  country 
which  was  foreign  to  the  United  States. 
Pittsburg  ft  6.  Coal  Co.  t.  Louisiana,  150 
U.  S.  600,  30  L.  ed.  544,  S  Intera.  Com.  Rep. 
18,  15  Sup.  Ct.  Rep.  4G0;  Patapeeo  Guano 
Co.  V.  Board  of  Agriculture,  171  U.  S.  363, 
43  L.  ed.  1S4,  16  Sup.  Ct.  Rep.  862.  The 
provieioD  that  the  ratea  granted  to  Cuba 
ehall  continue  "preferential  In  respect  ta 
all  like  imports  from  other  countries"  does 
Q  not  relate  to  charges  on  ahipments  between 
V  ptacea  under  the  same  flag,  but  to  duticu 
•  laid  on'shipments — on  imports — from  coun- 
tries which  are  foreign  to  the  United  States. 
Both  in  the  light  o(  our  own  legislation 
and  in  view  of  the  generallj  accepted  inter- 
pretation of  the  word  "imports,"  the  8t!i 
article  of  the  treaty  cannot  be  construed 
to  have  been  intended  to  give  to  Cuba  an 
advantage  over  shipments  of  merchandise 
coming  into  the  United  States  from  a  part 
«f  ita  own  territory,  where  the  collections 
were  in  part  made  aa  a  means  for  raising 
revenue  for  the  support  of  the  government 
«f  the  Pbilippine  Islands.  Cuba  was  given 
*  preferential  of  20  per  cent  over  tariS 
rates  on  imports  from  countries  which  are 
foreign  to  the  United  States. 

We  make  no  ruling  as  to  the  duty  to  be 
charged  on  alcohol,  because  in  the  brief  of 
the  government  it  is  said  that,  without  con- 
ceding plaintitTs'  contention  to  be  sound, 
and  for  reasons  unnecessary  to  state,  it 
consents  to  a  reversal  of  so  much  of  the 
judgment  as  relates  to  alcohol.  It  will  be 
BO  ordered.  Tlie  judgment  of  the  Circuit 
Court  as  to  the  rate  of  du^  on  the  cigars 
Is  affirmed. 


(221  V.  B.  seo.) 
PROVIDENT   INSTITUTIOH   FOR   SAV- 
INGS IN  THE  TOWN  OF  BOSTON,  PlfT. 
in  Srr., 


CoHeriTDTiowAi,  Law  (|  42*)  —  Statutm 
— Bt  Whom  Vauditt  icat  bb  Assailxd. 
1.  A  savings  bank,  »o  far,  at  least,  aa  its 
rights  are  involved  in  those  of  its  deposit- 
ors, may  raise  the  objection  that  property 
Is   taken    without   due   process   of   la*   by 
Mrbs.  Lans  190T,  chap.  340,  providing  that 
deposits  which  have  remained  inactive  and 
nndaimed  for  thirty  yeara,  where  the  claim- 
■Tor  other  cue*  *•«  *ame  topic  A  |  N 


ant  is  unknown  or  the  depositor  cannot  ba 
found,  shall  be  paid  to  tile  treasurer  and 
receiver  general,  to  be  held  by  him  as  trua- 
tee  for  the  true  owner  or  his  legal  lepro- 
■antatlvea. 

[Bd.  Note.— For  otbar  c»»M,  aee  Constitutional 
I«w,  Cent.  Dig.  {)  JS,  *0;    Dsc.  Dig.  |  42.*] 

CONBTITOTIONAL  DiW  fl  296*)— DUK  PHO- 
CEBS     OF     I-AW  —  UirCLAIMED     Savikos- 

Bank  Deposits. 

2.  The  property  of  a  savings  bank  is  not 
taken  without  due  process  of  law  by  Muss. 
I«ws  3907,  chap,  340,  providing  that  depos- 
its which  have  remained  inactive  and  iin- 
elaimed  for  thirty  years,  where  the  claim- 
ant [s  unknown  or  the  depositor  cannot  bo 
found,  shall  be  paid  to  tne  treasurer  and 
roeeiver  fcenersl,  to  be  held  by  him  as  trus- 
tee for  the  true  owner  or  his  legal  repre- 
Bentatives. 

CBd.  Note,— E'er  otiier  csms.  bm  Coutltutlon&l 
Law,  Cent.  Dig.  H  tSS-Ut;    Doc.  DIr.  I  2H.*1 

Co.-iBTiTUTioNAL  Law  (I  240*)— DisCBiu- 
iration  —  UifCLAiitEn  Savutsh-BaHE 
DEPOBira. 

3.  Savings  banks  are  not  unconstitution- 
ally discriminated  against  by  making  sp- 
plioable  to  them  alone  the  provisions  of 
Maaa.  Laws  tSOT,  chap.  340,  that  deposits 
which  have  remained  inactive  and  un- 
elaimed  for  thirty  years,  where  the  claimant 
ia  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and  re- 

1    ._  !_  i_ia  !._  1.!^  ^^  trustee 

1  represent** 


COWBTITDTIORAI,    LAW    {f    154*)    —    BAKKS 

A11D  Bankirq  (I  291*)--IiiPAiBiNa  Con- 
tract   OBLI0AT10M9  — nKCI.AUIEO     SAV- 
INGS-BAHE  Depobttb. 
4.  The  obligation  of  the  contract  between 
a  savings  bank  and  ita  depositor  is  not  un- 
oonatitutionally    impaired    by   Mass.    Laws 
1907,    chap,    340,    providing    that    deposits 
which  have  remained  inactive  and  unclaimed 
for  thirty  yeara,  where  the  claimant  is  un- 
known  or  the   depositor  cannot  be   found, 
ahall  be  paid  to  the  treasurer  and  receiver 
general,  to  be  held  by  bim  as  trustee  for  the 
true  owner  or  his  legal  repreeentatives. 

[Ed.  Note.— For  oCber  cuh,  see  Constitutional 
Law,  Cent.  Dig.  II  1M-47J;  Deo.  Dig.  I  IH  ;• 
Baski  and  BaakloB,  Deo.  Dla.  I  »L>] 


[No.  IS  1.1 


IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachueetts  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Probate  Court  in  and  for  the  County  of  Suf- 
folk, in  that  atate,  requiring  a  savings  iMnk 
to  pay  over  unclaimed  deposits  to  the  treae- 
nrer  and   receiver  general.     Affirmed. 

See   same  case   below,  201  Mass.   23,  — 
UItA.(N.S)  — ,  80  N.  E.  912. 
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wealth  of  MMBtLchnsetta  pused  ut  act  pro- 
Tiding  thst  deposita  in  aavingi  banks  whicli 
bad  remained  Inactive  and  unclaimed  for 
thirt;  jt^n,  and  where  the  claimant  was 
unknown  or  the  depoaitor  could  not  be 
found,  should  be  paid  to  the  tressnrer  and 
_  receiver  general. 

«  Under  this  itatute,  which  fa  copied  In 
•  the  margin,t  the*attornej  general  on  May 
Cth,  1B08,  filed  in  the  probate  court  of  Suf- 
folk coiint7  ■  petitioD,  setting  out  the 
Iiomes  and  last  known  addresses  of  220 
persona  who  had  deposit  accounts  rangin,; 
fi'om  $1  to  $4^4  in  the  "Provident  Institu- 
tion for  Savings  in  the  Town  of  Boslun." 
He  alleged  that  for  more  than  thirty  yean 
no  part  of  the  principal  or  interest  bad 
been  withdrawn,  no  interest  bad  been  added 
upon  any  of  the  pass  books,  and  no  addi- 
tional deposits  had  been  made  on  any  of 
the  accounts;  that  no  claimant  for  any  at 
■aid  deposits  wsa  Icnown,  and  that  the  de- 
positors oould  not  be  found.  He  thereupon 
prajed  that  the  eonrt  would  order  the  said 
sum*  of  money,  with  the  increases  thereof, 
to  be  paid  over  to  the  treasurer  and  re- 
ceiver general  of  the  commonwealth.  A 
copy  of  tbe  petition  was  served  on  the 
bank,  and  a  citation,  addressed  to  the  de- 
positors, was  published  ooo*  in  eacb  week 
for  three  successive  weeks  in  two  news- 
papers in  Boston,  requiring  them  each  to 
show  cause  on  July  16, 1908,  why  tbe  prayer 
of  the  petition  should  not  be  granted. 

Tbe  savings  bank  alone  answered.    It  ad- 
mitted the  allegations  of  the  petition.     It 
averred,  however,  that   when   eacb   deposit 
was   mode,   an   agreement   was   signed    by 
which   tbe  by-laws   of   the   bank,   made   tn 
pursuance  of  the  charter  granted  December 
11,  1816,  were  assented  to  by  the  depositor. 
Tbese  bylaws  provided  that  regular  semi- 
annnal  dividends  of  4  per  cent  should   be 
declared  on  all  deposits  of  {6  and  over,  and 
should  be  added  to  the  principal;   that  no 
dividends  should  be  paid  on  sums  shove 
„  tI,SOO;  that  no  money  eould  be  withdrawn 
«  without  the  production  of  the  pass   book, 
H,  mid  that  by  a  vote  of  tbe'trustees  they 


might  dissolve  tbe  institution  at  any  time, 
and  divide  the  whole  property  among  the 
depositors,  in  proportion  to  their  respective 
interests  therein. 

The  bank  contended  that  the  act  requir* 
ing  deposits  to  be  paid  over  to  the  receiver 
general  deprived  persons  of  their  property 
without  due  process  of  ia.tr,  and  also  im- 
paired Che  obligation  of  contracts.  After 
hearing,  tbe  probate  court  directed  the  bank 
to  pay  over  and  transfer  to  the  treasurer 
end  receiver  general  of  the  commonwealth 
the  amounts  deposited  by  the  persons 
named  in  the  petition.  On  appeal,  that  order 
was  affirmed  by  tbe  supreme  judicial  court 
of  Massachusetts.  EOl  Mass.  23,  —  L.R^ 
(N&)  — ,  8fl  N.  E.  W2. 

Messrs.  John  C.  Gray,  William  Rope* 
Trask,  and  Roland  Gray  for  plaintiff  in  er- 


Mr.  Justice  Iiamar,  after  making  tbs 
foregoing  statement,  delivered  the  opinion 
of  tbs  court; 

The  MoBsachusetta  statute  as  to  aban- 
doned funds  in  saving  banks  only  applies 
where  the  owner  cannot  be  found.  In  the 
nature  of  the  case,  therefore,  no  depositor 
could  except  to  the  judgment  of  the  pro- 
bate court  which  directed  the  money  t« 
be  turned  over  to  the  treasurer;  and,  it  is 
claimed  that,  as  tbe  bank  does  not  repre- 
*ent  tbe  depositors,  it  cannot  be  heard  to 
raise  the  objection  that  their  property  bu 
been  taken  without  due  process  of  law. 
New  York  ex  rel.  Hatch  v.  Eeardon,  204  U. 
8.  160,  61  L.  ed.  422,  2T  Sup.  Ct.  Rep.  198. 
This  may  be  true,  except  in  so  far  as  it* 
rights  are  involved  in  those  of  the  de- 
positor. Savings  banks  are  maintained  In  « 
the  expectation  that  the  deposits  Joay,  ^ 
for  years,  remain  unealled'for,  to  the  mu-  ■ 
tual  advantage  of  bank  and  customer.  So 
that,  if  the  statute  had  provided  that  tbs 
money  should  be  paid  over  to  the  receiver 
general  If  the  owner,  after  a  short  absence^ 


•  tSec  06.  The  probate  court  shall,  upon 
the  application  of  the  attorney  general, 
and  after  publie  notice,  order  and  decree 
that  all  amounts  of  money  heretofore  or 
hereafter  deposited  with  any  eavings  bank 
or  trust  company  to  tbe  credit  of  deposit- 
ors who  have  not  made  a  deposit  on  said 
account,  or  withdrawn  any  part  thereof  or 
the  interest,  or  on  whose  pass  books  the 
Interest  has  not  been  added,  which  shall 
bftve  remained  unclaimed  for  more  than 
thirty  years  after  the  date  of  such  last  de- 
posit, withdrawal  of  any  part  of  principal 
or  interest,  or  adding  of  interest  on  the 
pass  book,  and  for  whieb  no  claimant  is 
Known  or  tba  depositor  of  it  eannot  bs 


found,  shall,  with  the  increase  and  proceeds 
thereof,   be  paid   to   the   treasurer  and   re- 
ceiver general,  to  be  held  and  used  by  him 
according  to  law,   subject  to  be  repaid  to 
the  person  having  and  establishing  a  law-  R 
fnl  right  thereto,  with  interest  at  the  rata  £ 
■of  8   per   cent   per   annum   from   the   tima  * 
when  It  was  paid  to  said  treasurer  to  the 
time  when  It  is  paid  over  by  bim  to  sneh 

Bee.  67.  Any  person  claiming  a  right 
to  money  deposited  with  the  treasurer  and 
receiver  general  under  the  provisions  of 
either  of  the  two  preceding  sections  .  .  . 
may  establish  tbe  tame  by  «  petiUon  to 
the  superior  court.    ... 
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could  not  1)0  found,  or  If  tlie  noeount  n- 
naiDed  inactive  for  %  brief  period,  a  very 
different  question  would  be  presented  from 
that  ariainj;  under  tn  &et  which  deals  with 
absence  and  nonaction  bo  long  continued  aa 
to  auggett  that  the  law  of  eacheata  or  of 
lost  property  might  be  enforced.  This, 
however,  ts  not  a  statute  of  escheats,  since 
tt  doef  not  procoed  on  tin  theorr  that  the 
depoaitor  is  dead,  leaving  no  heirs.  It  does 
not  purport  to  dispose  of  lost  property,  but 
deals  with  a  deposit  the  owner  of  which, 
though  known,  cannot  be  found.  The  act 
la  lilce  thoae  which  provide  for  the  appoint- 
ment of  custodians  for  the  real  and  per< 
•onal  property  of  an  absentee. 

In  this  case,  though  the  money  I*  on 
deposit  with  a  bank,  which  has  faithfully 
k^  its  contract,  yet  the  statute  proceeds 
on  the  general  principle  that  corporations 
may  become  involved,  or  may  be  dissolved; 
or  that,  after  long  lapses  of  time,  changes 
may  occur  which  would  require  someone 
to  look  after  the  rights  of  the  depositor. 
The  statute  deals  with  accounts  of  an  ab- 
sent owner,  who  has  so  long  failed  to  exer- 
else  any  act  of  ownership  as  to  raise  the 
presumption  that  be  has  abandoned  his 
property.  And  If  abandoned,  it  should  be 
preserved  until  he  or  his  representative  ap- 
pear to  claim  It;  or,  failing  that,  nntii  it 
ahould  be  escheated  to  the  state.  The  right 
and  power  so  to  legislate  is  undoubted. 
Cnnnius  v.  Reading  School  Dist.  IDS  U.  S. 
458,  40  L.  ed.  112S,  26  Sup.  Ct  Rep.  721, 
S  A.  ft  E.  Ann.  Caa.  1121. 

The  statute  here  Is  reasonable  in  its 
terms  and  is  so  framed  as  to  work  Injustice 
to  no  one.  It  only  applies  to  cases  where 
no  deposit  has  been  made,  no  Interest  ad- 
ded on  pass  book,  no  check  drawn  against 
the  account,  for  thirty  years,  and  where 
no  claimant  Is  known,  and  the  depositor 
0  cannot  be  found.  Before  the  money  can 
g  be  turned  over  to  the  receiver  general,  pro- 
*  MSdinge  must  b«*  instituted  in  the  probate 
•ourt,  and,  under  the  decision  of  the  su- 
preme court  of  the  state,  personal  notice 
must  be  given  to  the  bank,  and  citation  and 
■otiee,  usual  in  the  probate  court,  published, 
so  as  to  give  the  depositor,  if  living,  and 
his  heirs,  if  dead,  opportunity  to  appear 
and  be  heard.  Even  then  the  property  is 
not  escheated,  but  deposited  with  the  treas- 
urer, to  bold  as  trustee  for  tha  owner  or 
his  legal  representatives,  to  whom  it  is  pay- 
aUs  when  they  establish  their  right. 

It  Is  true  that  the  rats  of  interest  paid 
by  tlw  sUte  is  not  tha  same  as  that  paid 
bj  the  bank,— as  to  sonis  nndsr  (l.SOO  it 
'  r  «l,60e  It  fa 


.  more.  But  this  is  a  matter  with  which  ths 
plaintiS  in  error  is  not  concerned,  and  can 
arise  only  between  the  state  and  the  claim- 
ant when  he  asserts  a  right  to  property 
long  neglected  and  apparently  abandoned. 

But  ths  l>ank  insists  that  there  has  been 
no  abandonment;  that  the  money  is  in  safe 
hands  where  it  was  originally  left,  under 
by-laws  which  contemplated  that  the  da- 
posit  might  remain  in  the  bank  without 
interest  on  sums  orer  91,SO0  until  the  cor* 
poration  was  dissolved.  It  contends  that 
to  deprive  it  of  the  benefit  of  such  deposits 
Is  to  take  property  without  due  process  of 
taw. 

But  while  there  was  a  possibility  that 
the  money  might  so  remain,  the  bank  had 
DO  right  to  require  that  it  should  be  so 
left.  Neither  the  charter  nor  the  by-laws 
create  anything  in  the  nature  of  a  tontine, 
under  which,  on  dissolution  of  the  corpora* 
tlon,  the  then  depositors  would  receive  tha 
money  of  those  absent  and  unlcnown.  On 
dissolution,  the  share  of  a  depositor  who 
could  not  bs  found  would  be  paid  over  to 
his  legal  representative,  who  might  be  an 
administrator  in  case  his  death  was  estab- 
lished, or  a  guardian.  In  case  of  mental 
incapacity,  or  a  trustee  in  banlcruptcy  in 
case  of  insolvency,  or  a  repreaentatite  ap- 
pointed under  statutes  applicable  to  aban-  ^ 
doned  property.  But  it  is  not  necessary  to  * 
wait  for  the*  dissolution  of  the  bank.  If  ■ 
the  facts  warrant  it,  a  legal  representative 
can  be  appointed  at  any  time,  with  all  the 
rights  incident  to  such  appointment,  includ 
lug  that  of  withdrawing  the  funds  and  hold- 
ing them  for  the  true  owner  when  he  shall 
establish  his  claim. 

There  is  nothing  unequal  or  discriminato- 
ry in  making  the  act  applicable  only  to 
abandoned  deposits  in  a  savings  bank.  The 
dassiScation  is  reasonable.  Deposits  in 
savings  banlis  are  made  in  expectation  thai 
they  may  remain  much  longer  uncalled  for 
than  is  usual  in  deposits  in  Other  banks. 
This  fact  makes  savings  deposits  all  the 
more  likely  to  be  forgotten  and  abandoned. 
And  as  the  depositors  are  often  wage  earn- 
ers, moving  from  place  to  place,  there  is 
special  reasons  for  Intervening  to  protect 
their  interest  in  this  class  of  property  in 
banks  as  to  which  the  state's  supervisory 
power  la  constantly  exercised. 

The  other  questions  as  to  payment  with- 
out the  production  of  ths  pass  book,  tbs 
rights  and  relations  of  ths  parties  arising 
out  of  the  eharter  and  «ontr«at  of  deposit 
present  no  Fsderal  question.  Tl»  itatats 
does  not  Tiolato  th«  Cmtatitution  of  ths 
Ibitsd  Statas.    The  Judgment  is  affirmed. 
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INSULAR  aOVERNHBNT  OF  THE  PHIL- 
IPPINE ISLANDS  and  tb«  CItj  of  Ua- 

BiU  (Ho.  112.) 

IKBULAK  GOVERNMENT  OF  THE  PHIL- 
IPPINX  ISLANDS  and  tha  Ci^  of  M»- 
Bil«,  Appta.  and  Plffi.  in  Err, 
». 

JOAQDIN  JOVER  T  COSTAS.  (No.  118.) 

Public  Lands  (1  199*)— Qbaitt  or  Tim 
Lahdb—Abthobitt  or  Sfanibh  Kino. 
1.  The  tTaiiBferenee  of  national  aovereign- 

tj,  and  not  the  diapoaaJ  of  pubtio  land  aa 

{iroperty,  waa  what  wm  comprehended  by 
be  declaration  of  the  Spaniah  Constitu- 
tion that  "to  alienat«,  cede,  or  exchange  anj 
part  ol  Spanish  territory,"  the  King  ra- 
quired  "the  authority  of  a  special  taw." 

[Od.  Kota.— Far  otber  caMt,  •««  Fabllo  Laadi. 
Dec.  Dig.  I  U».»] 

PtJBuo  Lards  (|  199*>— Obamt  or  Tid« 

Lardb—Adtbobiit  op  Spahibb  Kino. 
2.  A   grant   of   tide   lands   by   tbe   King  of 
Spain  for  purposes  of  roelamatioD  and  im- 

frovement  was  not  forbidden  bj  Pajtida  S, 
itle  28,  laws  3  and  4,  wlileh  affirm  that  tbe 
aea  and  ita  shore  are  amoni^  the  things 
which  beloDg  Id  eominon  to  alt  men. 

(Bd,  Nat*.— For  other  ea*M,  see  Pobllo  L«adi. 
Dec.  Dig.  I  1M.>] 

PcBLio  Lards  (|  199*)— Gbant  or  Tide 
Lands   im    Philippines— A urnOBrrr  or 

GOTIKNOa  GlNEBAI.. 

3.  The  governor  g«neral  of  the  Philippines 
BiuBt  be  deemed  to  have  had  the  authority  to 
make  a  grant  of  tide  lands  for  purposes  of 
reclamation  and  Improvement,  in  view  of 
the  uniform  construction  ^ven  by  the  cuo- 
cesaive  governors  general  to  tha  provisians 
of  the  Laws  of  the  Indiea,  book  2,  title  IS, 
law  11,  defining  the  powers  of  that  olSeial, 
and  acquiesced  in  by  the  King  of  Spain,  as 
empowering  him  to  do  whatever  the  King 
could  do  were  he  present,  except  where  oth- 
erwise ■perially  provided,  and  of  the  failure 
of  the  Spaniah  authorities  for  thirty-nine 
years  to  call  the  grant  into  question,  mean- 
while imposing  taxes  upon  the  land  as 
private  proper^. 

[Ed.  Note.- For  otlier  oana,  ■••  Publle  Laadi. 
Dec.  Dig.  I  !».•] 

BviDKNCE  (I  83*)  — pREsmiPTiON  — Ofm- 

4.  It  will  be  presumed,  tn  the  absence  of 
any  showing  to  the  contrary,  that  the  gov- 
ernor general  of  the  Philippines  reported  a 

frant  of  tide  lands  to  his  superiors  at  Ma- 
rid,  as  required  by  royal  decree. 
[Bd.    Note.— For   other   eaaec    sea    BTldanee, 
Cent.  Dig.  I  l»i    I>sc  Dig.  I  SS.*] 

Public  Lands  H  208*)— Gbant  of  Tide 
Lands— CoNnmoN— RccLAMATioN. 

5.  A  grant  of  the  "possession  and  owner- 
■hlp"  of  tide  lands  in  contemplation  of  rec- 
lamation cannot  be  deemed  to  have  been 
made  upon  condition,  ao  aa  to  defeat  the 
title  thereunder  because  part  of  tbe  land 
las  not  been  reclaimed,  where  the  grant  flx- 
«  no  time  for  beginning  or  oomptetlng  tlie 


work,  and  recites  that  It  is  made  in  eon- 
•Ideration,  Inter  olio,  of  tbe  official  and  in- 
dustrial merits  of  tha  grantee,  and  his  offer 
of  protection  stated  In  a  prior  decree,  and 
where,  during  many  years,  the  representa- 
tives of  Spain  and  thoee  olaiming  under  Uw 


tnatioD  at  sneh  time  as  to  him  might  eeeaa 
practical  and  advantagsoua. 

IBd.  NoM.- Far  other  eaaea,  bm  Publle  LaaOs. 
Dae.  Dig.  |  IDS.*! 

CouBTB  (I  387*)~-Hoi>E  or  REviEvr— Pio- 
viDina  rOB  Land  REoiSTftATioN. 
6.  Writ  of  error,  and  not  appeal,  la  Um 
proper  mode  of  bringing  up  to  the  Federal 
Supreme  Court  for  review  a  judgment  of  tbe 
supreme  court  of  the  Philippine  Islands,  af- 
firming a  judgment  of  the  court  of  land 
registration,  granting  registration  of  a 
part  only  of  a  tract  of  land. 

fBd.  Note.- For  other  easM,  so*  Ooorta,  ttae. 
dY  i  i87.*J 


[Nos.  112,  113.1 
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CROSS  APPEALS  from,  and  WRITS  OF 
ERROR  to,  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
[And  Registration,  granting  registration  of 
a  part  only  of  a  tract  of  land.  Appeals  dis- 
missed and  judgments  reversed  on  writ  of 
error,  with  a  direction  to  allow  registration 
of  the  entire  tract. 

See  same  case  below,  10  Philippine,  S2Z. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Aldls  B.  Browne,  W.  A.  Ein- 
cnid,  Alexander  Rrltton,  J.  H.  Blount,  and 
EvatiB  Browne  for  Jover  y  Coatas. 

AsHLHtant  Attorney  Gentral  Fowler  for 
Insular  Qovemment  et  a1, 

*Mr.  Justice  Van  Derftnter  delivered  tha  ■ 
opinion  of  the  court: 

This  was  a  petition  to  the  court  of  land 
regiatration  of  the  Philippine  Islands  for 
the  registration  of  the  title  to  a  tract  of 
land  In  the  city  of  Manila,  claimed  to  have 
been  granted  to  Don  JosS  Cam  pa,  Febru- 
ary 12,  1859,  by  a  decree  of  tbe  governor 
general    of   those    islands,    reading   as   fot-  ^ 

■"Acting  upon  tbs  petition  in  which  Don  ■ 
Joe6  Camps  on  November  17,  I85S,  solicited 
a  grant  for  the  land  which  he  filla  at  hie 
expense  on  the  lowlands  situated  along 
the  northern  wharf  (Muralloa  del  Norte) 
and  on  tbe  north  side  thereof,  on  the  right 
aide  of  the  mouth  of  the  Pasig  river,  with 
an  extension  of  200  brazna  in  length  and 
100  brazae  In  width,  beginning  at  a  dis- 
tance of  SS  varas  (Spaniah  yards)  west  of 
tbe  bridge  bnilt  on   said   wharf   for   the 
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«(mtieatioB  of  the  mlan  of  tbt  lirmr  tad 
<4  tb«  bAr  from  the  bMeh  of  Biooodo,  m 
Appean  on  the  pUn  hereto  ftttaohed,  to 
which  lutd,  after  It  hu  been  filled  in,  he 
bitendi  to  moT*  hit  utbtlo  eitabliBhment 
«Alled  'CftDipe  6  Hijoe,'  knd  4  niBniifftctorj 
<rf  hemp  rope;  in  view  of  the  report  made 
on  the  ZSth  of  the  uld  mouth  of  Noromber 
hj  the  aloalde  mayor  1.*  of  Manila,  who, 
After  eonniltation  with  the  director  of  pub- 
lic work*  of  the  prOTinee,  i*  of  the  opinion 
tliat  the  waate  land  aaked  for  ihould  be 
granted  to  Campa,  laid  land  being  at  pres- 
ent oovered  by  the  aea,  and  being  far  from 
the  houaee  aitnated  on  the  Binondo  beach. 
It  ia  very  anitable  for  pnrpoae*  of  maritime 
«oron)erce,  and  it  la  eonvenient  for  the  pnr- 
poae of  pub  lie  adornment  that  the  foundry, 
ironworking,  and  acientiflc  inatrument  ea- 
tabllahment  of  Campa  6  Hijoa  be  locaUd 
fin  that  place,  provided  that  the  aaid  Campa 
aball  agree  not  to  erect  aueh  bnlldinga  with 
bride  and  atone  or  atrong  materlala,  for 
the  reaaon  that  the  tame  ia  ontside  of  the 
military  Ilnea;  in  view  of  the  report  made 
on  December  IT,  18S8,  by  the  eommanding 
general  of  marine.  In  agrsement  with  the 
eaptain  of  the  port,  r^nrdlng  the  eon- 
Tenienee  of  auch  concesaion  for  tiia  mer- 
ohant  marine  and  public  adornment,  but 
with  the  preeiee  condition  that  Cnmps  ahall 
leave  a  dietance  of  IS)  raraa  between  the 
ontaide  edge  of  the  wharf  and  the  intended 
building,  wblcb  width  la  the  one  flied  for 
»  wharvea;  in  view  alio  of  the  report  of  the 
\  anblnapector  of  engineera,  with  the  approral 
'  of  the  commander  of  the*  port,  propoaing 
that  the  coneession  aaked  for  ahall  not  be 
granted  for  a  bnilding  of  atrong  materiala, 
on  account  of  the  forta  of  the  place,  and 
that  the  building  to  be  erected  ahall  oon- 
■lat  of  only  one  etory,  and  ahall  be  re- 
moved  at  the  expense  of  Ita  owner,  at  the 
diacretion  of  the  superior  authority  of  the 
Islanda,  when  the  pnblie  intereata  ao  re- 
quire, taking  into  eonel deration  the  eir- 
mmatancei  and  offlclal  and  industrial 
merlta  of  the  said  Don  Job<  Camps,  and 
the  offer  of  protection  atated  In  the  decree 
dated  November  4,  18S8,  when  refusing  the 
sale,  aaked  for  by  him,  of  an  irregular  piece 
of  land  adjoining  the  new  Cuartel  del 
Carenero,  and  in  conformity  with  the 
above-mentioned  reports  of  the  command- 
ing general  of  marine,  the  suhinipeetor  of 
engineers,  and  the  civil  chief  of  the  province 
of  Manila,  I  hereby  decree.  Don  Josi 
Campa,  eomitaiio  dt  guerra  honorario, 
ofMal  mayor  yuMIodo  of  the  oRlee  of  the 
aeeretary  of  hia  superior  government,  and 
director  of  the  ironworking  and  nautical  in- 
etmment  establishment  of  Campa  6  HIJos, 
la  granted  the  posaesslon  and  ownership  of 
>  pareal  of  land  £00  braiaa  In  length  and 


100  braiaa  In  width,  oovered  at  praasnt  by 
the  watara  of  the  aea,  near  the  Blnondo 
beach,  which  land  ia  situated  alongside  the 
Mnrallon  del  Norte,  and  requested  author^ 
ity  to  fill  in  the  aame  at  hia  expense  ia 
also  hereby  granted,  subject  to  tha  follow- 
ing conditions  and  reatrictiona: 

■^rst.  The  land  to  be  filled  In  ahall 
form  a  qnadrangle  SOO  brozaa  long  and 
100  bracas  wide;  beginning  on  the  longer 
side,  neareat  to  the  Paslg  river,  at  a  point 
20  varaa  from  the  bridge  eonneoting  the 
waters  of  the  river  and  of  the  bay,  and 
running  parallel  with  the  wharf  toward  tba 
ligbthousa. 

"Second.  The  buildings  to  be  erected  by 
Camps  on  Uiia  new  land  so  granted  shall 
be  located  along  the  said  longer  side, 
parallel  to  the  breakwater,  separated  from 
tlie  edge  of  the  exterior  wharf  for  ita  whole 
length,  a  distance  of  IS)  varas,  which  ia  ^ 
the  width  required  for  wharves.  n 

*  "Third.  The  said  buildings  shall  consist  ■ 
of  only  one  story,  no  materials  of  the  kind 
prohibited  in  the  military  lone  shall  be 
employed  therein,  and  shall  be  roofed  with 
dne,  tarred  paper,  nlpa,  or  other  similar 
materials. 

"Fourth.  The  said  buildings  shall  be  re- 
moved at  the  expense  of  Don  Josi  Campa 
or  his  eucceasors  whenever,  at  the  diaere> 
tlon  of  the  superior  authority  of  the  Is- 
lands, the  military  service  so  requires. 

"Let  the  Interested  party  be  notified  and 
a  certifled  copy  be  issued  to  him. 

(Signed)      Norsagaray." 

Opposition  to  Uie  r^stratlon  waa  made 
by  the  insular  government  and  ths  city  of 
Manila  upon  the  ground  that  the  grant  waa 
unauthorised,  beeaasa  the  land  waa  a  part 
of  the  shore  of  the  sea.  The  court  of  land 
registration  pronounced  the  grant  valid, 
sustained  the  petitloner'a  asserted  owner- 
ship of  all  existing  title  under  it,  con- 
strued it  as  made  upon  eondit[on  that  the 
land  be  reclaimed  from  the  sea,  found  tiiat 
the  condition  had  been  fulfilled  as  to  part 
of  the  land  only,  and  entered  a  judgment  al- 
lowing registration  of  that  part,  and  re- 
fusing registration  of  the  remainder.  Ap- 
peals to  the  Snpreme  Court  of  the  Philip- 
pines resulted  in  an  affirmance  of  the  judg> 
ment  by  an  opinion  saying: 

"Although  we  are  unable  to  agree  upon 
the  grounds  upon  which  our  conclusion  ia 
based,  we  are  of  opinion  that  the  judg- 
ment of  the  court  of  land  registration 
should  be  sfflrmed,  without  costs  to  either 
party."     10  Philippine,  fi22. 

One  member  of  ths  court  (Johnson,  J.) 
dissented  because  be  was  of  opinion  that 
the  grant  waa  not  made  upon  condition  that 
the  land  be  reclaimed,  and  another  member 
(Traeey,  J.)   diasentad  baeanaa  he  was  of 
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opinion  that  tha  gruit,  Mng  of  land  eor- 

g  ered  by  tidil  wkUn,  wu  one  which  only 

J  the   King  of  Spain   could  nikka>     Euih  of 

•    th«  pirtiea'baa  appealed  to  thU  court  tnd 

haa  also  iued  out  a  writ  of  error. 

Is  addition  to  tlie  authnitleitj  of  the 
grant  and  the  petttloner'a  ownership  of  all 
•xJiting  titl*  undar  it,  netUiar  of  which 
wu  queationed,  tha  facta  diacloMd  by  the 
neoTd  are  thcM :  At  the  date  of  the  grant 
the  land  waa  maraby  waata  land,  which  wai 
covered  by  the  Ka  at  high  tida  and  waa 
uncovered  at  low  tide.  8o<n  after  the 
grant  waa  made,  the  grantee  marked  Ita 
boundariea  and  began  filling  In  the  land. 
In  the  eonrse  of  tirenty  yeara,  abont  one 
third  of  the  tract  waa  reelaimed  and  waa 
then  Improved  bj  erecting  warehouaea  and 
other  bnil^nga  thereon.  At  irregular  in- 
terval! farther  work  waa  dona  toward  fill- 
ing in  the  remainder,  but  the  area  fully 
reclaimed  waa  not  materially  enlarged.  The 
grantee  and  tboae  claiming  tinder  him  were 
In  the  exclnaive  occupancy  and  nae  of  the 
land  reclaimed  from  the  time  tbe  work 
was  done,  and  at  all  timea  asaerted  title  to 
tbe  entire  tract,  and  intended  to  complete 
its  reclamation.  What  waa  done  by  them 
In  fllling  In  and  Improving  the  land  waa 
done  openly  and  at  large  ezpenae,  and 
neither  their  work  nor  their  oeeupaney  waa 
at  any  time  dlaturbed,  altbongh  both  were 
at  all  timea  well  known  to  thoae  in  an- 
thoritjr  at  Manila.  Nor  waa  the  validity 
or  extent  of  the  grant  in  any  wlae  called  lu 
queatlon  while  the  Phillpplnea  remained  un- 
der the  dominion  of  Spain,  or  until  four 
yeara  thereafter,  which  waa  forty-four 
years  after  the  date  of  the  grant.  On  the 
eontrary,  taxea  were  impoaed  upon  the  land 
aa  private  property,  and  at  tbe  comicenee- 
mant  of  the  proceeding  for  regiatratton,  the 
land  and  the  improvemente  were  aaseaaed  to 
the  petitioner  at  a  valuation  of  C2S0,578. 
It  is  the  contention  of  the  insular  gov- 
ernment and  the  city  of  Manila  that  the 
grant  waa  unauthorised  and  void,  flrat,  be- 
canaa  the  King  of  Spain  was  without  power 
to  make  It,  and  so  eonid  not  devolve  that 
a  power  npon  the  governor  general,  and  aee- 
B  ond,  because,  even  If  tbe  King  poaaeaaad 
'  that  power,  be  bad  not  devolved  it  upon 
tbe  governor  general. 

The  flrat  branch  of  the  contention  la  rest- 
ad,  primarily,  upon  article  40  of  the  then 
Conatitution  of  Spain,  which  declared  that 
*Ho  alienate,  cede,  or  exchange  any  part  of 
Spanish  territory,"  the  King  required  "the 
authority  of  a  special  lawj"  and,  second- 
arily, upon  laws  3  and  4,  title  28,  Partida, 
S,  which  afBrm  that  tbe  sea  and  ita  shore 
are  among  the  thing*  which  belong  in  omb- 
BOB  ta  all  men.  Of  tbe  article  in  tbe  Span- 
U  OonstitDtloB  It  fa  snongb  to  say  that  It 


obviously  did  not  relate  to  the  disposal  of 
publle  land  aa  property,  but  only  to  ttie 
transference  of  national  sovereignty;  and 
of  tbe  lawa  elted  from  Partida  3  it  is 
enough  to  aay  that  the  same  meaning  and 
inflnenee  muat  be  attributed  to  them  now 
that  were  attributed  to  them  by  tbe  Su- 
preme Jndloial  Tribunal  of  Spain  in  ite 
deoiaion  of  May  1,  1863  (Book  8,  p.  288), 
wherein.  In  sustaining  a  royal  order  of 
January  IS,  I8S3,  making  a  grant  of  tide 
land  to  one  who  desired  to  reclaim  and  Im- 
prove It,  it  was  said: 

"While  It  Is  true  that  Partida  3,  title  28, 
laws  3  and  4,  in  determining  what  things 
are  tbe  common  right  of  men,  and  how  they 
may  use  tbem,  enumeratea  as  such,  among 
other  things,  the  sea  and  Its  share,  this  is 
not  to  be  taken  in  an  absolutely  literal 
manner,  since  a  number  of  limitations  to 
the  general  proposition  have  been  recog- 
nised for  the  common  benefit  of  the  com- 
munity as  being  conducive  to  the  general 
welfare  of  tbe  atate,  which  latter  may 
grant  ahore  land  for  improvement  where 
the  aame  haa  not  already  lawfully  come  un- 
der private  ownerahlp," 

Aa,  then,  tbe  King  posaesaed  the  power 
to  maka  the  grant,  we  come  to  the  aeeond 
branch  of  the  contention;  namely,  that  ha 
had  not  devolved  that  power  upon  the  gov- 
ernor general.  Many  royal  orders  bearing 
upon  the  auhjeet  have  been  called  to  onr 
attention.  The  one  of  first  Importance  is 
embodied  In  Uw  11,  title  IB,  book  2,  Lawi  ^ 
of  the  Indies,  and  reads  ai  foUowa:  m 

•  "In  the  cit7  of  Manila,  Island  of  Luan^  • 
capital  of  the  Philippines,  another  an- 
dienela  and  royal  cbancelry  la  established, 
with  a  president,  icAo  shall  h«  the  governor 
and  oaptain  general;  four  associate  judges 
(oidorea),  who  shall  also  be  criminal  judges 
(alcaldes  del  crimen);  one  fiscal,  one  high 
constable,  one  vice  grnnd  chancellor 
(taniente  de  gran  chanceler),  and  the 
other  necessary  ministers  and  officials;  and 
the  said  audiencia  shall  have  as  ite  district 
the  lands  of  the  said  Island  of  Lnion,  al> 
ready  discovered  and  which  may  be  discov- 
ered. And  we  order  that  the  governor  and 
captain  general  of  the  said  islands  and  prov- 
ince, and  president  of  the  royal  audiencia 
of  the  aame,  Aold  eaeltitively  the  superior 
goT!«mmtnl  of  the  lohole  district  of  sai4 
(Hulienola  i»  peace  and  tear,  and  make  to 
our  royal  name  those  sentences  and  grant 
thote  favor*  whieh,  in  conformity  loith  tAa 
tcMM  of  this  oompilation  and  of  these  king- 
doms of  Castile,  and  toitA  the  inttrucltona 
poioer  reoeived  from  tu,  he  mny  and 
ought  to  mako;  and  in  alt  tboae  adminia- 
trativa  eaaea  and  modera  of  importanea, 
the  aaid  prerident  governor  aball  try  iba 
a   together   with    the   oidorea   of   oaid 
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audienelA  In  order  that  thej'  maj  gtn  him 
thslr  Qpinlon  in  eoniultatton,  uid  after 
hearlDg  the  lame,  A«  ihall  procid*  for  ieiat 
<•  («f  1  for  tha  aervioa  of  Ood  a»d  our  axon 
tnteretl*,  and  th«  ptaea  and  tronjulIKty 
of  the  $iiid  prorince  anil  community." 

Wltbont  doubt  It  waa  intended  bj  tbis  or- 
der to  invcit  the  goTemor  general  with 
large  powers  and  a  wide  range  of  dleore- 
tion,  fultjr  coDimen  III  rate  with  the  litDation 
in  which  they  were  to  1m  ezerciud.  The 
language  used  waa  general  and  comprehen- 
tiyt.  Poaaibly,  according  to  Spanish  itand- 
■rda,  ita  meaning  wae  much  the  lame  aa 
If  it  bad  been  said  dlrectljr  that  the  gov- 
ernor general  of  the  Philippinee  wee  em- 
powered thereby  to  do  In  tliat  distant 
proTlnM  whatever  the  King  conld  do,  if 
he  were  present,  lava  where  it  was  other- 
wise apeciall;  provided.  The  other  orders 
n  bearing  upon  the  subject  are  not  Ineon- 
f  aistent  with'that  view  of  It.  Bnt  what- 
ever the  origlnsl  meaning  of  the  order  may 
have  been,  the  one  saggested  waa  adopted 
and  adhered  to  by  the  successive  governors 
general,  and  their  action  in  that  regard 
waa  acquiesced  In,  and  therefore  ratified, 
by  the  King.  Thus,  In  the  eonrae  of  ap- 
proved naege,  the  order  came  to  be.  In  ef- 
fect, the  same  as  the  one  relating  to  the 
viceroys  of  Pern  and  New  Spain,  whieh  Is 
embodied  In  law  2,  title  3,  book  3,  lAvra 
of  the  Indies,  and  declares:  "Thej  shall 
do  whet  they  may  think  and  eonaider  to 
be  luitable,  and  provide  for  everything  we 
might  do  and  provide  for,  of  whatever 
quality  and  condition  tt  may  be.  In 
provinces  under  their  charge,  aa  If  the 
•ame  wera  governed  by  ourselves.  In  all 
nses  where  no  special  prohibition  exists." 
Recognition  of  this  Is  found  in  Goro- 
■ado'a  Legislacifln  Ultramarine,  vol.  C,  pp. 
17S,  ITS,  where,  after  sUtlng  that  the 
powers  of  the  governors  general  of  the 
Philippines  and  other  province!  beyond  the 
•eas  include  the  powers  named  "under  the 
titles  of  viceroys  and  presidents  In  the 
Laws  of  the  Indies,"  the  author  proceeds: 

"This  consolidation  of  aueh  vastly  Im- 
portant powers,  although  It  has  some  in- 
eonvenieneea,  has  been  deemed  neceiaary  in 
order  to  surround  with  prestige  and  sus- 
tun  a  superior  authority  at  so  great  a  dis- 
tance from  the  sovereign.  In  tbe  capitals 
of  those  large  provinces,  snffldently  to  pro- 
vide speedily  and  easily  all  requirements 
for  their  preservation  and  tranquillity,  for 
which  the  captains  genera)  are  responsible, 
and  to  provide  also  a  good  policy  and  ad- 
ministration, the  sennrity  of  the  persons 
and  property  of  the  Inhabitants,  the  pub- 
lication and  due  ezeentlon  of  the  laws  and 
orders  nnanating  from  the  high  gorara- 
■MBt,  end,  generally,  every  wise  and  pni- 


dent  measnre  demanded  by  the  puhlle  or- 
der, the  tranquillity,  and  greater  prosperity 
of  the  countries  intrusted  to  thun." 

Bee  also  San  Pedro's  LegfilaoIAn  Ultra-  , 
marina,  voL  1,  p.  SS.  a 

•  And  so  it  Is  that  historical  reviews  of  • 
the    Philippines,    while    under   Spanish    do- 
minion,  nniformly    speak  of  the  governor! 
general  aa  poeaeaalng  almost  absolute  M- 
thority,  as  is  illustrated  by  the  foHowingi 

In  the  history  by  Juan  Joti  Delgado, 
chapter  IT,  pp.  212  et  seq.,  which  waa  writ- 
ten in  1704,  it  is  said: 

"In  no  kingdom  or  province  of  the  Span- 
ish Crown  do  the  viceroys  or  governors  en- 
joy greater  privileges,  superiority,  and 
grandeur  than  In  Filipinas.  That  is  ad- 
visable beeauss  of  the  long  distance  from 
the  court,  and  their  proximity  to  so  many 
kingdoms  and  nations,  some  of  tfaem  civi- 
lised, but  others  barbaric  ,  .  .  The 
governors  of  these  islands  are  almost  abso- 
lute. .  .  ,  They  exercise  supreme  au- 
thority by  reason  of  their  charge,  for  re- 
ceiving and  sending  embasslea  to  the  neigh- 
boring Kings  and  tyrants,  for  sending  then 
glfta  and  presents  In  the  name  of  their 
King,  and  for  accepting  those  whieh  thoee 
Kings  and  tyranta  send  them.  They  oaa 
make  and  preserve  peace,  declare  and  make 
war,  and  take  vengeance  cm  all  who  insult 
us,  without  awaiting  any  resolution  from 
court  for  IL  ,  .  .  Besides  the  above,  the 
governors  of  these  islands  have  abaoluta 
authority  privately  to  provide  and  attend 
to  all  that  pertains  to  the  royal  estate." 

In  Montero  y  Vidal's  work,  p.  162,  pub> 
lished  in  1806,  this  appears: 

"A  governor  and  captain  general  exerdaes 
the  supreme  authority  in  Filipinas.  In  fail 
charge  Is  the  direction  of  all  civil  and  mili- 
tary matters,  and  even  the  direction  erf 
ecclesiastical  matters,  ij  so  far  aa  the7 
touch  the  royal  patronage.  .  .  .  The 
authority,  then,  of  the  governor  general,  Iji 
complete." 

And  in  the  Philippine  census  of  1903,  vol. 
1,  p.  364,  Trinidad  H.  Pardo  de  Tavera  of 
the  Philippine  Commission  states  that  "the 
powers  given  to  a  governor  of  the  Philip- 
pine Islands  was  practically  unlimited."       ^ 

Considering,  then,  that  the  governor  gen-  h 
eral,  within  the*territory  committed  to  Us  7 
charge,  possessed  all  the  powers  of  his  mas- 
ter, tbe  King,  save  where  It  was  otherwise 
specially  provided,  the  question  whether  the 
grant  was  within  or  in  excess  of  the  au- 
tbori^  of  the  governor  general  is  to  be 
determined,  not  by  inquiring  whether  there 
waa  a  law  or  order  specially  confiding  ta 
him  the  disposal  of  the  tide  land,  but  1^ 
luqulring  whether  there  was  a  law  or  order 
specially  prohibiting  such  a  disposal;  that 
ia  to  say,  the  axlstenca  of  power,  being  OMU^ 
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will  b«  preaQmed,  and  tbe  abienca  of  it, 
being  ezeeptionaJ,  must  be  ibown.  United 
State*  V,  Airedondo,  6  Pet.  dBl,  7&8,  8  L. 
«d.  647,  061;  United  BUtea  t.  Qukt,  8 
Pel.  436,  401,  8  L.  ed.  1001,  3006. 

Tbe  Uwi  and  orden  brought  to  onr  at- 
tention do  not  contain  anjthing  which, 
rightly  eon«<d«red,  amonnted  to  a  prohSbl- 
tion  of  tbU  grant.  Laws  3  and  4,  title  28, 
Partida,  3  which  afflnn  that  the  sea  and  Ita 
•bore  art  among  the  things  which  are  com- 
mon to  all  men,  an  the  nearett  in  point, 
but  they,  aa  Interpreted  bj  the  Supreme 
Judicial  Tribunal  of  Spain,  were  not  to  be 
taken  literally,  and  did  not  forbid  tit*  grant- 
ing of  tide  land  for  purpoaea  of  rwluna- 
tion  and  improvement. 

What  ha*  been  aald  anfflcientlj  Bhowi 
that  the  grant  waa  made  upon  adequate  aa- 
thority,  but  tbera  ara  other  eonaideratlon* 
which  enforce  this  conclusion.  The  Spiniih 
authorities  at  Manila,  although  familiar 
with  what  waa  done  and  claimed  under  the 
grant,  and  although  In  a  position  to  know 
and  enforce  the  taw  applicable  to  it,  did  not 
call  it  In  question  at  any  time  during  the 
thirty-nine  years  of  Spaniah  dominion  aft- 
er it  was  made,  but  on  the  contrary,  treat- 
ad  it  at  r&lid  by  imposing  taxes  upon  the 
land  as  private  proper^.  Tbia  Is  persua- 
sive proof  that.  In  making  the  grant,  the 
governor  general  did  not  exceed  his  au- 
thority. Besides,  it  must  be  presumed, 
there  being  no  showing  to  the  contrary,  that 
he  reported  the  grant  to  hia  snperiors  at 
^  Uadrid,  as  waa  required  by  the  royal  order 
g  of  January  4,  1656  (San  Pedro's  Leglslft- 
•  ddn  UItramaHna,*val.  1,  p.  7B),  and  there- 
fore the  fact  that  the  grant  went  unchal- 
lenged, •«  it  did,  dispels  all  doubt  of  his  au- 
thority. 

Next  to  be  considered  i*  the  contention, 
advanced  by  the  insular  government  and 
the  ei^  of  Manila,  that  the  grant  naa  made 
Dpon  condition  that  the  land  be  reclaimed 
from  the  sea,  and  that  "all  title  thereunder 
b  defeated,"  because  part  of  the  land  haa 
not  aa  yet  been  reclaimed.  The  granting 
words,  "ifl  granted  the  posaeasion  and  own- 
ership," are  plain,  and  Import  a  present 
and  immediate  transfer  of  the  ownership 
of  all  the  land.  There  are  no  words  of  ex- 
ception, nor  any  which  purport  to  post- 
pone the  transfer  until  a  later  time.  And 
while  it  clearly  Is  contemplated  that  the 
land  la  to  be  reclaimed,  there  is  no  lan- 
guage which  fixes  a  time  for  beginning  or 
completing  that  work.  Nor  la  the  contem- 
plated reclamation  treated  as  the  sole  in- 
ducement to  the  grant,  for  It  reeitea  that 
it  Is  made  In  eon  a  [deration,  inter  alia,  of 
"the  official  and  induBtria]  merits  of  the 
said  Don  Joafi  Camps  and  the  offer  of  pro- 
teetlm  atatad"  In  a  prior  decree.     Thna, 


upon  a  survey  of  the  grant.  It  Is  manifest 
that  there  waa  no  ezpreaa  condition,  either 
precedent  or  subsequent,  that  the  land  be 
reclaimed  within  any  period  at  time.  Of 
course.  It  was  for  the  govemor  general  to 
Judge  of  the  restrletiona  to  be  imposed.  He 
could  have  designated  a  time  within  whleh 
the  reclamation  should  be  effected,  an  A 
could  have  made  oomplianee  with  that  re- 
quirement a  condition,  either  precedent  or 
subsequent.  Or,  if  to  him  it  seemed  vriM, 
he  could  haTS  left  the  grantee  free  to  ef- 
fect the  reclamation  at  such  time  aa  to  th* 
latter  might  eeem  practicable  and  advan- 
tageous, eonaldering  the  coat  of  the  under- 
taking, the  means  at  hand  for  completing  it, 
and  the  benefits  to  be  derived  from  it  But 
the  governor  general  did  not  expresaly 
adopt  either  of  these  alternativea.  On  tbia 
contrary,  his  will  and  purpose  In  that  re- 
gard were  expressed  with  such  uncertainty 
that  they  could  be  determined  only  by  re-  ^ 
sorting  to  interpretation.  But  that  uncer>  m 
tainty  wat* effectually  eliminated  before  the  • 
termination  of  Spaniah  dominion  In  the 
Philippines.  During  the  many  intervening 
years  the  parties  concerned,  that  la  to  say, 
the  representatives  of  Spain  and  thos« 
claiming  under  the  grant,  pursued  a  course 
(tf  action,  heretofore  deaeribed,  which  ad- 
mits of  no  other  conclusion  than  that  they 
concurred  in  treating  the  grant  as  embody- 
ing the  latter  of  the  two  alternativea  aug- 
gested.  In  that  way  a  practical  interpre- 
tation was  given  to  the  grant  by  those  who 
were  authorised  to  interpret  it,  and  full 
effect  must  be  given  to  that  interpretation 

It  follows  that  the  contention  last  stated 
must  be  rejected,  and  that  the  petitioner'a 
contention  that  registration  should  have 
been  allowed  of  the  entire  tract,  including 
the  part  not  as  yet  reclaimed,  muat  be  so*- 

The  parties,  being  In  doubt  whether  they 
should  invoke  our  appellate  juriadiction  In 
caaea  such  aa  this  by  writ  of  error  or  by 
appeal,  resorted  to  both  methods.  Since 
then  it  haa  been  aettled  that  the  appro- 
priate method  is  by  writ  of  error.  CariOo 
V.  Insular  Oovernment,  212  U.  S.  44S,  466, 
53  L.  ed.  694,  695,  29  Sup.  Ct  Bep.  334; 
Tiglao  V.  Insular  Government,  215  U.  8. 
4T0,  414,  64  L.  ed.  2S7,  26S,  3D  Sup.  Ct. 
Rep.    129. 

The  appeals  are  dismisaed  and  the  judg- 
ment of  the  Supreme  Court  of  the  Philip- 
pines la  reversed,  and  the  cause  is  remand- 
ed to  that  court,  with  a  direction  to  rereraa 
the  judgment  of  the  Court  of  lAnd  Begia- 
tratlon,  and  remand  the  cause  to  that 
court,  with  a  direction  to  allow  r^stratioa 
of  the  anUra  tractt  aa  prayed  in  the  pett- 
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czi  n.  B.  cm.) 

FEBB  ALFBEDO  LUIS  BAOLIN,  Superior 

General    of    the    Order    of    Carthuil&n 

UonkB,  for  Himself  and  All  of  tb«  OtlMr 

Uembere  of  Said  Order,  Appt, 

CUSEHIEB  COMPANT. 

CouBTs  (I  292*)— JuRiSDicnon— Suit  bt 
Alien— Vbadk- Mark  Cabs. 
1.  A  Federal  circuit  court  has  jurisdio- 
tion  of  a  controveri;  between  foreign  lub- 
Jects  and  a  domestic  corporation  in  which 
the  bill  aaaerta  a  right  under  a  Federal  atat- 
ute  b;  virtue  of  the  registration  of  a  trad»- 

r  other  oaMi,  •••  Courta,  Dee. 


[Bd,  Note,- 


Tbade-Mabks  akd  Tradk-Naugb  (I  8*)— 
Place  or  Onioin— Ckabtbiusb. 

2.  The  word  "Chartreuse"  was  ausceptl- 
ble  of  exclusive  appropriation  as  a  trade- 
mark b;  the  Carthusian  monks  of  tbe  Mm- 
aatery  of  La  Grande  Chartreuse  to  designate 
n  liniieiir  made  and  Bold  bj  them  for  gen- 
eration!. 

[Bd.  Note.— For  othar  eases,  see  Trade-M&rks 
and  TradB-Nsmes,  Dec.  Dig.  t  a*] 

Tbade-Mabrs  ard  Tbade-Naueb  (|  14*)— 

RRO  ISTB  ATION— Chabtbzubb. 

3.  The  inaignia  of  the  Carthusian  monka 
— a  globe,  cross,  and  seven  stars — with  the 
words  "Ode.  Chartreuse"  uademeath,  could 
be  registered  as  a  valid  trademark  for  a 
liqueur  made  bj  those  mouka  at  their  moD- 
astery  of  La  Grande  Chartreuse,  aa  could 
also  a  label  bearing  tbe  inscription  "Li- 
queur Pabriqu^  A  la  Ode.  Cbartreuae,"  with 
the  same  ecclesiastical  symbols  and  a  fae- 
simile  of  tbe  signature  of  a  former  procn* 
reur  of  the  order. 

IBd.  Nots.— For  other  esses,  sss  Trada-Harka 
and  Trada-Namas,  Cent.  Die  |  »:  Dsc,  DIs.  |  14*] 

Tbade-Marks  and  Tbadb-Naubs  (f  32*) 
—  Iktehnatiohal  Law  —  Bxtbatebbi- 

TOBIAL  QPEBATIOIf  OP  LiqUlDATIOH   PBO' 

caiDinoB. 

4.  The  liijuidation  in  the  French  courts  of 
the  propertiea  of  the  Carthusian  monks  who 
bad  long  made  a  llauenr  b;  a  secret  process 
at  their  monastery  of  La  Grande  Chartreuse 
did  not  iiiVBit  tbe  liquidator  with  foreign 
trademar!:  rights,  so  as  to  preclude  the 
monks,  after  they  have  removed  to  Spain, 
where  they  still  mnk?  and  sell  th»  Itaueur  la 
arcordanoe  with  the  oriKiosI  secret  formula, 
from  obtainia;  relief  against  unfair  competi- 
tion or  tbe  infrlngemeDt  of  tbelr  reglatered 
trademarks  in  the  United  States  by  the 
French  liquidator  or  those  claiming  under 
him. 


Tbade-Mabks  aitd  Tbadb-Naues  (|  82*) 

— AB  AHDOHUERr. 

6.  Tbe  adoption  bj  the  Carthuaian  monks 
after  their  e^ipuls'o'n  from  Prance  and  re- 
moval to  Spniu  of  ft  new  designation  for 
tbe  liqueur  ins nvi fact u red  by  them  accord- 
ing to  n  Npcret  process  is  not  aiirh  an  aban- 
dnnirent  of  their  old  marks  as  will  preclude 
relief  against  infrin^ment  in  the  United 
Rtntpfl  liT  the  French  liquidator  of  their 
properties,  or  tboae  claiming  under  him, 
where  euch   change  was  made  in   order  to 


save  the  French  market  for  their  product, 
and  they  have  continuously  asserted  their 
rights  against  infringers. 

fBd.  Note.— For  other  csies.  see  Trads-Msriu 
and  Trade-Kameg.  Cent.  Dig.  I  H;  Dec  Dig.  I  92.*] 
Trade-Marks  and  TsADE-NAUEa  ({  61*) — 

Unfair  CoiiFcnnoit -Labels  — Chab- 

TBKUSI. 

S.  The  French  liquidator  of  the  properties 
of  the  Carthusian  monks  of  the  Monastery 
of  La  Grande  Chartreuse,  or  those  claiming 
under  him,  may  not  use  the  word  "Char- 
treuse," the  monks'  trademark  for  a  liqueur 
made  and  aold  by  them  in  cdnoection  with 
the  sale  in  the  United  States  of  a  liqueur 
not  made  by  the  nonka,  as  the  name  of,  or 
as  descriptive  of,  the  liqueur,  or  without 
clearly  distinguishing  it  from  tbe  monk^ 
product. 

[Bd.  Note.— For  other  cases,  sea  Trade-MarRs 
sad  Trmde-Namas.  Cent  Dig.  |  TC;  Dec.  Dig.  I  ei.*l 

Tbade-Markb  and  Tbade-Naiies  (I  9T*)— 
Contempt  ~  Of  Injunction  —  Unfaib 
Competition. 

7.  The  uae  of  the  words  "PtresChartreux" 
Instead  of  "Carthusian  Monks"  in  following 
ibe  form  of  label  which  the  court  su^^eated 
might  properly  be  used,  printed  in  an; 
language,  as  descriptive  of  the  liqueur  man- 
ufactured by  those  claiming  under  the 
French  liquidator  of  tbe  properties  of  tbe 
Carthusian  monks  who  nad  removed  to 
Spain,  and  were  there  continuing  to  make 
their  liqueur  under  the  original  secret  for- 
mula, should  not  be  punished  as  a  contempt 
of  the  injunction  decree  granting  relief  » 
the  monks  against  unfair  competition  and 
infringement  of  their  trademarks. 

[Ed.  Note,— For  other  eases,  se*  Trade-Uark* 
and  Trade-Names.  Deo.  Dig.  I  *T.'I 

tNo.  99.] 


APPEAL  from  and  ON  WRIT  of  Cer- 
tiorari to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  Ut 
review  a  decree  which  affirmed,  with  some 
modiflcationa,  a  decree  of  the  Circuit  Court 
for  the  Soutbera  District  of  New  York,  in 
favor  of  complainant  in  a  suit  to  restrain 
Infringement  of  trademarks  and  unfair  com- 
petition. Reversed  and  remanded  for  the 
entry  of  an  amended  decree  in  favor  of  com- 
plainants. 

See  aame  case  below,  gO  C.  C.  A.  409,  Ifli 
Fed.  2B. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Philip  Mauro,  C.  A.  L.  Maasie, 
and  Ralph  L.  Scott  for  appellant. 

Messrs.  Adolnh  Ii-  Plncoffs  and  Roger 
Foster  for  appellee.  ^ 

•Mr.  Justice  Hnghea  delivered  the  opinion  • 
of  the  court: 

Pere  Raelin,  Superior  General  of  the  Or- 
der of  Carthusian  Monks,  for  himhelf  and 
the  other  memliers  of  the  order,  brought 
this  bill  in  equity  agalniit  the  Cusenier 
Company,  a  New  Tfork  corporatio 
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ttraio  tbe  Infringement  of  trBdanutrka  ud 
unfair  competition. 

The  eomplAinant  bad  a  d«ere«  in  the  dr- 
euit  court,  and  thia  wu  modifled  in  ccTtdln 
particulan,  to  wlileli  we  ehall  preeentlj* 
rerer,  bj  Uie  eireuit  court  of  eppeali.  Tlie 
coaiplainant  tlien  Appealed  to  thie  eonrt, 
and  motion  wai  made  fa>  diimiu  the  appeal, 
It  tieing  urged  that  the  decree  below  waa 
not  final.  Complainant  then  petitioned  for 
a  writ  of  certiorari,  and  thla  writ  and  a 
eroM-writ  aaked  for  b^  the  respondent  were 
granted. 

The  facta,  to  far  aa  we  deem  It  neeeuary 
to  state  them,  are  aa  follows:  For  several 
hundred  years  prior  to  1903,— save  for  a 
comparatively  brief  period  following  the 
French  Revolution,— the  Order  of  Cartfan- 
sian  Monks  occupied  the  Monastery  of  the 
^  Grande  OiartrenHe,  near  Voiron,  in  the  De- 
>  partment  of  Iiere,  in  France.  This  wai 
?  their'Mother  House.  There,  by  a  secret 
process,  they  made  the  liqueur  or  cordial 
which,  at  first  eold  locally,  became  upwards 
of  fifty  years  ago  the  subject  of  an  exten- 
sive trade  and  is  known  thmughout  the 
world  as  "Chartreuse."  The  monks  origin- 
ally manufactured  the  llqneur  at  the  mon- 
aatery  itself,  and  later  at  Fourvoirie,  close 
by.  It  was  marketed,  here  and  abroad,  in 
bottles  of  distinctive  shape,  to  which  were 
attached  labels  bearing  the  inscription, 
"Liqueur  Fabrlqufe  ft  la  Gde.  Chartreuse," 
with  a  faesimlle  of  the  signature  of  L. 
Gamier,  a  former  procureur  of  the  order, 
and  its  insignia,  a  globe,  cross,  and  seven 
■tar*;  and  these  symbols  with  "Gde.  Char- 
treuse" underneath  were  also  ground  into 
the  glass.  In  18TS,  the  then  procureur 
registered  two  trademarks  in  the  Patent 
Office,  and  these  were  re-registered  in  18S4, 
under  the  act  of  1881  [21  Stat,  at  L.  502, 
chap.  138,  U.  a  Comp.  SUt.  IBOl,  p.  9401]. 
In  the  accompanying  statement  the  one 
was  said  to  consist  "of  tbe  word  'Char- 
treuse,' accompanied  by  a  facsimile  of  the 
aignature  of  L.  Gamier,"  and  the  other  "of 
the  word. symbol  'Chartreuse;' "  and  the 
combinations  in  which  these  were  used  were 
described. 

In  the  year  1003,  having  been  refused  au- 
thorization under  the  French  law  of  July  1, 
1001,  known  as  the  associations  act,  the 
congregation  of  the  Chartreux  was  held  to 
be  dissolved  by  operation  of  law,  and  poe- 
aetsion  waa  taken  of  their  properties  in 
France  by  a  "sequestrating  administrator 
and  liquidator"  appointed  by  the  French 
court.  Forcibly  removed  from  their  former 
•slablishment,  and  taking  their  secret  with 
them,  the  monks  set  up  a  factory  at  Tar- 
ragona, In  Spain,  and  there  according  to 
thelT  ancient  proeeee  they  have  continued 
Sia  manufaetnra  of  the  liqueur.  Importing 


from  France  sncli  herbs  aa  were  needed  tvt 
the  purpose. 

TIm    French    liquidator,    Henri    Leoon- 
tnrier,   employing    a   skilled    distiller   and 
chemical  assistants,  undertook  by  experi- 
mentation to  make  at  Fourvoirie  a  liqueur  _ 
either  identical  with  or  resembling  as  elos»  ■ 
ly    as   possible   the*  famous    "Chartreuse;"* 
and,  having  succeeded  in  this  effort  to  Us 
satisfaction,  he  placed  bis  product  upon  the 
market  under  the  old  name.    His  agent  in 
this  country,  under  date  of  October  26,  lOM, 
Issued   a  circular  eoutalning  the   following 
announcement! 

"I  take  pleasure  in  Informing  you  that 
I  have  been  appointed  sole  agent  for  the 
United  States  and  Canada  for  the  Qrands 
Chartreuse  Liqueur.  Within  a  few  days  I 
shall  receive  a  shipment  and  therefore  will 
be  able  to  execute  orders.  As  there  is  a 
very  extensive  demand  for  this  cordial,  I 
shall  not  be  able  to  fill  large  orders  in  full, 
but  I  trust  that,  within  a  few  weeks,  I 
will  have  sufficient  stock  on  hand  to  enable 
me  to  satisfy  the  demand  through  the 
Cusenier  Company,  whom  I  have  appotntad 
my  distributing  agents. 

"Nothing  has  been  changed  In  the  putting 
up  of  the  products  of  the  Grande  Char- 
treuse, which  bear  the  same  labels  as  her*- 
tofore,  lAe  only  gvaranty  of  autkmtioitfi 
and  of  origin  of  th»  Ckartreute  mod*  at  lAs 
Uonattery." 

The  liquidator's  cordial  was  shipped  t« 
this  country,  and  sold  here  in  bottles  of 
precisely  the  same  description,  and  with 
the  same  marlca  and  symbols  which  had 
been  used  by  the  monks;  if  there  was  any 
difference  It  Is  frankly  Stated  to  have  beea 
unintentional. 

Meanwhile  the  monks,  debarred  by  tha 
proceedings  in  Prance  from  tbe  use  of  their 
old  marks  and  symbols  in  that  country, 
devised  a  new  designation  for  their  liqueur, 
in  which  prominence  was  given  to  the  words 
"Peres  Chartreux."  The  new  label  bore  the 
inscription  "Liqueur  Fabriqufe  B  Tarragone 
par  les  P^res  Qiartreui;"  and  this  was  ac- 
companied by  the  statement  that  "this 
liqueur  is  the  only  one  identically  the  same 
as  that  made  at  the  Monastery  of  the 
Grande  Chartreuse  in  France,  previous  to 
the  expulsion  of  the  monks,  who  have  kept 
intAct  the  secret  of  its  manufacture."  T« 
negative  tbe  claim  of  abandonment  they  n 
made  a  small  shipment  to  this  countTy*aii-  • 
der  the  old  labels.  And  both  here  and  in 
other  countries,  the  monka  have  sought  by 
legal  proceedings  to  prevent  the  use  of  th* 
word  "Chartreuse"  as  a  designation  of  the 
liqueur  made  at  Fourvourie  since  their  ex- 
pulsion, and  the  use  or  imitation  by  the 
liquidator  or  by  those  claiming  under  hiia 
of  the  marks  which  tha  monks  had  sssn 
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dated  with  tbeir  pradtiet,  and  the  iliiin- 
lating  in  any  way  of  the  drcH  or  paclugw 
In  which  it  had  been  Bold. 

For  thie  purpose,  thii  cult  waa  brought 
against  the  defendant,  who  was  then  rep- 
Tesenting  the  liquidator  In  this  countrj. 
Fending  it,  the  liqnldator  lold  the  property 
he  had  acquired  and  the  busineas  he  had 
been  conducting  in  that  capacity  to  a  com- 
panv  known  as  the  "Comptgnie  Fermlfire 
de  la  Qrande  Chartreuge,"  which  baa  con- 
tinued the  manufacture  of  liqueur  at  Four- 
▼oirie  and  also  iti  sale  In  thti  countrj 
through  the  defendant  as  its  representative. 

On  Gnal  hearing  the  circuit  court  ad- 
judged "that  tfae  word-symbol  'Chartreuse,' 
as  applied  to  liqueur  or  cordial,"  and  that 
"the  said  word-symbol  'Chartreuse'  accom- 
panied by  the  facaimile  signature  of  L. 
Garntsr,"  as  set  forth  in  the  certiflcates 
of  registry  in  the  Patent  Office,  "constitute 
good  and  valid  trademarks,  and  In  thia 
country  have  been  and  now  are  the  sole 
and  exclusive  property  of  aaid  complainants, 
the  Carthusian  monks  or  fathers  (Fftrea 
Chartrenx) ;  and  that  in  this  eountry  the 
■aid  complainant*  still  have  the  right,  and 
the  exclusive  right,  to  use  the  aaid  marks, 
or  any  of  them,  upon  liqueurs  or  cardials 
manufactured  by  the  oomptainants."  It  was 
further  adjudged  that  the  defendant  had 
been  guilty  of  infringement  of  these  trade- 
marks and  of  unfair  competition,  and  the 
decree  also  eontaiued  a  perpetual  Injunc- 
tion. 

The  circuit  court  of  appeals  affirmed  the 
decree  with  modifications  which  affect  only 
the  paragraph  containing  the  injunction. 
This  paragraph,  as  amended,  reads  aa*  fol- 
lows (the  words  inserted  by  the  court  of 
appeals  being  italicized) : 

^t  is  further  adjudged,  ordered,  and  de- 
creed that  defendant.  Its  asaoclates,  sue- 
eeaeon,  aieigns,  ofScen,  serrants,  clerks, 
agents,  and  workmen,  and  each  of  them, 
be,  and  they  hereby  are,  perpetually  en- 
joined from  using  In  this  country  or  in  any 
poBsession  thereof,  in  connection  with  any 
liqueur  or  cordial  not  manufactured  by  com- 
plainauta,  the  trademark  "Chartreuse,'  or  of 
any  colorable  Imitation  thereof,  iinl«f«  ao 
Meed  a*  clearly  (o  dUimguUh  mch  Iti^eur 
or  cordial  from  the  liqueur  or  cordial  manw- 
factitrtd  It/  the  eonplainanta;  or  the  tao- 
ftmile  signature  of  L.  Garnler,  or  any  color- 
able Imitation  thereof;  or  any  of  the  trade- 
marks above  referred  to,  or  any  colorable 
Imitation  thereof;  and  they  and  each  of 
them  are  likewise  perpetually  enjoined  from 
Importing  or  putting  out,  or  selling  or  of- 
fering for  sale,  directly  or  Indirectly,  within 
this  country,  any  liqueur  or  cordial  not 
manufactured  by  complainants,  in  any  dress 
or  package  like  or  simulating  In  any  mate- 


rial raapeota  the  drea*  or  package  heretofor* 
uaed  by  complidiiants,  and  In  particular 
from  making  use  of  any  [bottle  or]  label  or 
[package]  eymhol  like  or  substantially  simi- 
lar to  thou  appearing  on  'complainant*^ 
exhibit,  defendant's  liqueur,'  being  the  t>ot- 
Ue  now  on  file  as  an  sxhibit  in  this  court, 
and  from  In  anywise  attempting  to  make 
use  of  the  good  will  and  reputation  of  com- 
pldnants  In  putting  out  in  this  country 
any  liqueur  or  cordial  not  made  by  oom- 
plainants." 

The  defendant  contends  that  the  clteult 
court  was  without  jurisdiction.  This  objec- 
tion must  fail,  as  it  lufficieutly  appeara 
from  the  record  that  the  controversy  was 
between  foreign  subjects  and  a  New  York 
corporation.  And  there  was  also  an  asser- 
tion by  the  bill  of  a  right  under  the  Federal 
statute,  by  virtue  of  the  r^stration  of  the 
trademarks.  Warner  v,  Searle  &  H.  COk 
ISl  U.  S.  1S5,  48  U  ad.  14S,  24  Sup.  Ct. 
Rep.  7B;  Btandard  Paint  Co,  v.  Trinidad 
Asphalt  Mfg.  Co.  decided  April  10,  1911,  a 
^220  U.  S.  446,  BB  I*  ed.  — ,31  Sup.  Ct  1? 
ttep.  45S) ;  Jacobs  v.  Beecham,  decided  May 
15,  1»I1  [221  U.  S.  263,  GS  L.  ed.  — ,81 
Sup.  Ct  Rep.  655]. 

On  the  merits,  the  questions  presented 
are  (1)  what  rights,  with  respect  to  the 
designations  and  marks  involved,  were  en- 
joyed by  the  Carthusian  monks  prior  to 
their  expulsion  from  the  French  monaateryl 
(2)  what  effect  upon  their  rights  had  (a) 
the  liquidation  proceedinga  in  France,  and 
(b)  the  conduct  of  the  monks  in  relation 
to  the  trade  in  the  liqueur  which  they  aub- 
sequently  made  in  Spain  t  and,  in  the  light 
of  the  oonclusions  upon  these  points,  (3)  to 
what  remedy,  if  any,  are  the  monks  en- 
titled t 

It  is  Insisted  that  the  judgment  Is  erro- 
neous In  determining  that  "the  word-symbol 
Chartreuss"  constituted  a  valid  trademark. 
It  is  argued  that  "Chartreuse''  is  a  regional 
name;  that  the  characteristic  qualities  of 
the  liqueur  were  due  to  certain  local  ad- 
vantages by  reason  of  the  herbs  found  and 
cnltivated  within  the  district  described; 
that  even  aa  used  In  connection  with  the 
monks'  liqueur,  it  was  still  a  description 
of  place;  and  hence,  that  at  most,  ao  tat 
as  this  word  is  coneemed,  the  question 
could  ba  one  only  of  unfair  competition. 

The  validity  of  thb  argument  cannot  be 
admitted  upon  the  facts  which  we  deem  t» 
be  established  and  controlling.  It  la  un- 
doubtedly true  that  names  which  are  merft- 
ly  geographical  cannot  be  the  subject  of 
exclusive  appropriation  aa  trademarks 
"Their  nature  Is  such  that  they  cannot 
point  to  the  origin  (personal  origin)  or 
ownership  of  the  articles  of  trade  to  whieh 
they  may  be  applied.    They  point  only  a( 
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th9  place  of  prodactfon,  not  to  the  prctdueer, 
ftnd  could  they  ba  appropriated  exclusively, 
the  appropriation  would  reanlt  in  miH- 
ehievoue  monopoUea."  Delaware  &  H. 
Canal  Co.  ▼.  dark,  18  WalL  p.  324,  20  L. 
«d.  fiSS.  Sea  aloo  Colnmbia  Mill  Co.  t. 
Aleom,  160  V.  S.  460,  37  L.  ed.  1144,  14 
Sup.  Ct.  Rep.  151;  Elgin  Nat.  Watch  Co. 
V.  niinoU  Watch  Case  Go.  170  U.  S.  0«S, 
45  L.  ed.  SS6,  21  Sup.  Ct.  Rep.  27a 
^  This  familiar  principle,  bowevar,  la  not 
tt  applicable  here.    It  is  not  necessary  for  ua 

•  to  determine  the  origin  of  the*naBie  of  the 
order  and  its  chief  monaatary.  If  it  be  aa- 
aumed  that  the  monke  took  their  name 
from  the  region  In  France  In  which  they 
settled  in  the  eleventh  century.  It  still  re- 
mains true  that  it  became  peculiarly  their 
designation.  And  the  word  "Chartreuse," 
as  applied  to  the  liqueur  which  for  genera- 
tions they  made  and  Bold,  cannot  be  re- 
garded in  a  proper  sense  as  a  geographical 
name.  It  had  exclusive  reference  to  the 
fact  that  it  waa  the  Uqnear  made  by  the 
Carthusian  monks  at  their  monastery.  Bo 
far  as  it  embraced  the  notion  of  place,  the 
description  was  not  of  a  district,  but  of 
the  moneiBtery  of  the  order, — the  abode  of 
the  monks, — and  the  term  in  its  entirety 
pointed  to  production  by  the  monks. 

It  cannot  be  supposed  that  if,  during  tht 
«ecupatfon  by  the  monks  of  the  Monastery 
of  L«  Grande  Chartreuse,  another  had  es- 
tablished a  factory  at  Fonrroirie  and  there 
manufactured  a  liqueur,  he  could  have  af- 
fixed to  it  the  name  "Chartreuse"  or  "Grande 
Chartreuse"  or  "Gde.  Chartreuse,"  on 
ground  that  these  were  place  names,  or  de- 
scriptive of  adrantagea  pertaining  to  the 
locality.  It  could  not  fail  to  be  recognized 
at  once  that  these  were  the  distinctive 
designations  of  the  liqueur  made  by  the 
monks,  and  not  geographical  descriptions 
available  to  anyone  who  might  make  cordial 
in  a  given  section  of  country.  The  ■ 
would  have  been  true  if  the  monks  had 
voluntarily  removed,  and  continued  their 
manufacture  elsewhere.  As  was  forcibly 
aaid  by  the  lord  chief  justice  in  the  court 
of  appeal  in  Key  v.  Lecouturier  [19DB]  2 
Ch.  p.  726:  "To  test  this  question,  let 
suppose  that  the  monies  had  moved  their 
manufacture  to  another  monastery  or 
other  building  in  France,  and  had  sold  the 
fabric  of  the  distillery,  and  left  the  dleti 
of  La  Grande  Chartreuse,  but  had  continued 
to  make  the  liqueur  In  the  same  way;  could 
it  be  contended  that  anyone  who  bought, 
^  as  old  bricks  and  mortar,  the  distillery 
g  at  Pourvoirie,  could  immediately  call  any 

•  liqueur  made  there  by  the  name  of'Char- 
trense,  and  put  it  on  the  English  market 
vnder  that  namet  It  is  to  me  quite  n 
■nabltt." 


The  claim  of  the  monks  to  an  exeluiEv* 
right  In  this  designation  aa  applied  to  the 
liqueur  has  been  frequently  the  subject  of 
litigation,  and  has  repeatedly  been  sus- 
tained. In  1872,  La  Cour  de  Cassation  ia 
La  Pfere  Louis  Gamier  v.  Paul  Gamier,  17 
Annalea,  p.  259,  held  that  "the  word  'Char- 
treuse,' applied  as  a  denomination  to  the 
liqueur  manufactured  by  the  religious  com- 
munity of  which  Pfire  Gsmier  Is  the  repre- 
sentative, la  but  an  abbreviation  and  the 
equivalent  of  a  designation  more  complete; 
for  it  at  onoe  indicatea  IA«  iwme  of  th4 
fabricanti  (the  Cbartreui) ;  Ifbe  noma  or 
eommereial  firm  of  manufaotvrt,  which  la 
no  other  than  the  community  of  these  mum 
Chartreux,  and,  finally,  the  plae*  of  monu- 
faeture;  that  is  to  say,  the  monastery  of  La 
Grande  Chartreuse."  It  waa  concluded  that 
the  designation  waa  the  exclusive  property 
of  the  monks.  Mr.  Browne^  after  quoting 
the  above  passage,  adds:  "That  single 
word"  (Chartreuse)  "contains  a  long  his> 
toiy  of  strife.  It  has  repeatedly  been  held 
to  be  a  perfect  trademark,  for  the  reasoni  • 
Just  cited."  Browne,  Trade-Marks,  jg  68^ 
407-410.  See  also  17  Annates,  241,  249} 
Rey  V,  Lecouturier,  supra,  Greuer  v.  Girard, 
and  othen.  United  Statea  circuit  court, 
southern  district  of  New  York,  1876,  not 
reported;  A.  Bauer  &  Co.  v.  Carthusian 
Monks,  56  a  C  A.  4S4,  120  Fed.  78. 

We  find  no  error,  therefore,  in  this  de- 
termination of  the  Judgment.  The  regis- 
tered trademarks  were  valid.  In  the  state- 
ments for  registration,  the  symbols  actually 
used  in  combination  were  set  forth.  Taka, 
for  example,  the  mark  in  the  glass  of  the 
bottle,  consisting  of  "Ode.  Chartreuse"  un- 
der the  globe,  cross,  and  seven  stars.  This 
undoubtedly  is  a  valid  mark.  And  the  same 
is  true  of  the  other  marks,  shown  on  the 
labels  attached  to  the  bottles,  which  in- 
cluded ths  ecclesiastical  symbols  and  the  ^ 
facsimile  of  the  signature  of  L.  Gamier,  g 
It  follows  that  up  to  the  time*  of  their  * 
expulsion  from  the  monastery,  the  monks 
were  entitled  to  protection  against  the  in- 
fringement of  these  marks,  which  were 
their  exclusive  property,  as  well  as  against 
unfair  competition. 

The  next  inquiry  is  with  respect  to  the 
effect  of  the  liquidation  proceedings  In 
France.  Upon  the  application  of  the  pro- 
cureur  of  the  Republic,  the  French  court 
proceeded  to  the  judicial  liquidation  of  the 
properties  in  France  held  by  the  nonauthor- 
ised  congregation  of  the  Chartreux,  and  It 
was  of  these  properties  that  a  liquidator 
was  appointed.  It  doea  not  appear  that 
the  court  assumed  jurisdiction  of  the  trade- 
marks registered  on  behalf  of  the  monka  ia 
other  countries.  On  the  contrary,  it  ap- 
pears to  have  been  held  that  " 
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«f  th«  ownenbtp  ot  wat!h  trademftrka  wu 
not  involved  in  It*  datanainalloii.  After  > 
gQGceMful  conteat  of  the  liqnidator  wfth  the 
Abbe  Rey,  in  which  a  judgment  wu  pro- 
nouueed  to  the  effect  that  the  letter 
interposed  peraoa  or  paMive  trustee  under 
a  de«d  of  tranafar  found  to  be  aimnlated, 
and  tliat  the  propertiea  claimed  hy  him  per- 
aoaall]'  were  in  fact  thoie  of  the  congrega- 
Uon,  and  aubject  to  the  liquidation,  the 
liquidator  aougbt,  by  way  of  interpretation 
«t  this  judgment,  to  obtain  a  declaration 
that  the  assets  of  the  liquidation  compriaed 
the  trademark  registered  in  other  countries. 
On  refuaing  the  application  (March  27, 
1906),  the  court  of  appeals  of  Grenoble  used 
the  following  language,  showing  that  the 
question  bad  not  been  determined  in  th< 
previous  decision,  and  also  directing  atten- 
tion to  the  character  of  the  kw  under 
which  the  liquidation  was  had  as  "a  law  o1 
exception  and  police;" 

"The  claim  of  the  receiver  to  the  prop- 
ertj  of  ttie  trademarka  registered  in  the 
foreign  conntriea  raises  the  question  wheth- 
er the  law  of  Jul;  1st,  1901,  which  ia  s 
law  of  exception  and  police,  controla  or  not, 
beyond  the  territory  of  the  Republic,  the 
n  properties  of  the  dissolved  congr^ationa, 
'  and  whether  the  trademarks*  registered  In 
foreign  lands  are  an  accessory  of  the  com- 
mercial holding  of  Fourvoirie,  thus  coming 
under  this  titia  into  the  liquidation,  or 
whether  they  conatitute  a  distinct  and  in- 
dependent property  from  this  commercial 
bolding. 

"The  question  haa  not  been  debated  be- 
tween the  parties,  and  the  court  would  not 
have  failed,  if  it  had  been  submitted  to  it, 
to  treat  upon  it  in  the  counts  of  its  deci- 
sion, in  order  to  solve  it  in  its  disposition. 

"The  silence  in  thia  respect,  exclusive  of 
kny  debete  on  tbia  point,  does  not  allow 
of  admitting,  aa  being  implicitly  contained 
In  the  decree,  in  an  ambiguous  or  equivocal 
form,  the  decision  of  which  Leeouturier 
claims  the  benefit,  and  aa  tbe  interpreta- 
tion which  be  solicits  from  the  court  would 
have  as  affect  to  extend  beyond  what  waa 
its  sole  object,  the  matter  judged  by  the 
daeree  of  July  ISth  last. 

"Such  an  application  must  be  rejected  as 
not  recelTsble,  and  it  is  left  to  Leeouturier 
to  have  recourse  to  such  means  as  may  be 
deemed  proper." 

Hence  defendant's  contention  ia  not  that 
the  French  judgments,  under  which  its  prin- 
cipal claims,  "eipreasly  and  directly  settled 
the  status  of  the  marks  abroad,  but  that 
tbe  said  judgments  were  elTcctive  to  vest  in 
*Jie  defendant  niq<i!dstor]  the  business  and 
food  will  inseparably  connected  both  in  | 
France  and  In  this  country  with  the  place  j 
and  mode  of  fabrication,  and  therefore  gave ' 
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Urn  tlia  rtfit,  la  virtne  of  tba  prineiplet 
of  OUT  law,  to  OM  tbe  trademark  eonneeted 
tharewith." 

Now  what  was  the  ease  with  reapeet  to 
tbo  buiinea*  to  which  the  trBdemarka  ia 
thia  county  related  f  That  bualnesa  con- 
sisted of  tha  mannfactBra  by  the  monkSi 
according  to  their  secret  process,  of  a 
liquenr  of  which  the  marka  and  aymbola 
were  the  trade  designation.  They  took 
their  secret  with  them  to  Spain  and  con- 
tinued the  manufacture  of  the  liqueur.  The 
monks'  secret  waa  not  the  anbjeet  of  seizure  « 
by  the  liquidator,  and  did  not  pass  to  him.  g 
It  ia  not*pretended  that  he  or  hia  vendes  * 
have  manufactured  the  liqueur  at  Fonrvoiria 
under  a  formula  or  recipe  derived  from  the 
monks,  bnt  it  is  maintained  that  a  formula 
believed  to  b«  eaaentially  aimiiar  haa  been 
arrived  at  by  experimentation.  In  accord' 
ance  with  which  the  liquidator  and  tha 
French  Company  have  been  making  theli 
liqueur.  We  are  not  concerned  with  their 
authority  under  the  French  law  to  conduct 
thia  buaineaa,  but  it  la  not  the  busineaa  to 
wliicb  tbe  trademarks  in  thia  country  r» 
late.  That  buslneas  ia  being  conducted  ao- 
cording  to  the  aneient  proceaa  by  the  monks 
themselves.  The  French  law  cannot  be  con- 
ceived to  have  any  extratorritorial  effect  to 
detach  the  trademarlcs  in  this  country  from 
the  product  of  tbe  monka,  which  they  are 
still  manufacturing. 

The  matter  was  put  thus  by  Lord  Mao- 
naghten  iu  the  House  of  liords,  in  Leeou- 
turier v.  Rej  [ISIO]  A.  a  p.  26St 

e  it  seems  perfectly  plain  that  It 
must  be  beyond  the  power  of  any  foreign 
court  or  any  foreign  legislature  to  prevent 
tbe  monka  from  availing  tbemaelvea  in  Eng- 
land of  tbe  benefit  of  the  reputation  whieli 
the  liqueurs  of  their  manufacture  have  ac- 
quired here,  or  to  extend  or  communicate 
benefit  of  that  reputation  to  any  rival 
ompetitor  in  the  English  market.  But 
it  ia  certainly  satisfactory  to  learn  from 
idence  of  experts  in  French  law,  that 
the  law  of  Aasociationa  ia  a  penal  law, — a 
taw  of  police  and  order, — and  is  not  consid- 
ered to  have  any  extraterritorial  effect.    It 

alao  aatisfactory  to  And  that  these  legal 
expsrts  confirm  tiie  conoluaion  which  any 
lawyer  would  draw  from  a  perusal  of  the 
French  judgments  in  evidence  in  this  cos^ 
that  the  sale  by  tbe  liquidator  of  the  prop, 
erty  bought  by  the  appellant  oompany    haa 

it  carried  with  it  the  Engllah  trademarkl) 

established  tbe  claim  of  tbe  appellant  com- 
pany to  represent  their  manufacture  aa  the 
manufacture  of  the  monks  of  La  Grande  ^ 
Chartreuae,  which  moat  certainly  it  ia  not.'  tt 
•  And   Lord   Justice   Buckley   said    in    the  ■ 
court  of  appeal,  Rey  r.  Leeouturier  [1908] 
t!  Ch.  p.  733: 
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t)f  ooniM,  b  ibi»  cotutfj  %  tradenutrk 
na  only  b«  anjoyed  In  connaetian  with  a 
bualneu;  but  I  think  th^t  U«  monlu  u* 
carrying  on  ft  biuinesa  in  connection  with 
which  thsy  eui  enjoj  asj  trademarki  to 
which  the;  may  be  entitled,  and  the  Idbels 
which  wen  pat  upon  the  register,  and  in 
rcBpect  o(  which  th«  defendant  Lecouturier 
has  had  hia  own  name  placed  upon  the 
register.  Are  thoae  trademarks  the  prop- 
•rty  of  the  plalntiffsT  In  my  opinion  they 
clearly  arc." 

If  through  hii  experiments  the  liquidator 
had  not  ancceeded  in  making  •  liqi 
which  resembled  that  of  the  monki, 
would  have  Iiad  no  buainess  to  transact  so 
far  as  the  liqueur  was  concerned,  and  tbe 
transfer  by  operation  of  law  would  not 
have  availed  to  gin  him  one.  But  the  prop- 
erty io  the  trademarks  fn  this  country  did 
not  depend  upon  the  success  of  the  en' 
deavors  of  tbe  liquidator's  experts.  Th< 
monks  were  enabled  to  continue  their  biisi- 
neaa  because  they  still  had  the  process,  and 
continuing  it  they  enjoyed  all  tlie  rights 
pertaining  to  it,  aare  to  the  extent  to 
which,  by  forca  of  the  local  law,  they  were 
deprived  of  that  enjoyment  in  France. 

Failing  to  establish  that  tbe  monks  were 
devested  of  their  exclnsive  rights  in  this 
country  by  tbe  legal  proceedings  in  France, 
It  is  insisted  that  these  have  been  lost  by 
abandonment.  This  defense  is  baaed  both 
upon  nonuser  of  the  old  marks  and  labels, 
and  upon  the  efTorts  made  by  the  monks, 
aince  their  expulsion  from  France,  to  asso- 
ciate their  liqueur  with  a  new  designation, 
as  the  "Liqueur  dea  Ptres  Chartreux' 
"Liqueur  Febriqufe  k  Tarragone  par 
Peres  Chartreux." 

But  the  loss  of  tbe  right  of  property  In 
trademarks  upon  the  (n'ound  of  abnndon- 
ment  ia  not  to  be  viewed  as  a  penalty  either 
for  nonuser  or  tor  tbe  creation  and  use  of 
91  new  devices.  There  must  be  found  an  intent 
?  to  abandon,  or  the* property  ia  not  lost; 
and  while,  of  course,  as  in  other  cases,  in- 
tent may  be  inferred  when  the  facts 
are  shown,  jut  the  facts  must  tie  ade- 
quate to  support  the  finding.  "To  establish 
tbe  defense  of  abandonment,  it  is  necessary 
to  show  not  only  acts  indicating  a  practical 
abandonment,  but  an  actual  intent  to  aban- 
don. Acts  which,  unexplained,  would  be 
•ulBcient  to  establish  an  abandonment,  may 
be  answered  by  showing  that  there  never 
was  an  intention  to  give  up  and  relinquish 
the  right  claimed."  Saxlehner  v.  Eisner  & 
H.  Co.  179  U.  8.  p.  SI,  4fi  L.  ed.  73,  21  Sup. 
CL  Rep.  7.  And  tUa  court,  in  referring  in 
8ing«r  Mfg.  Co.  t.  June  Mfg.  Co.  163  U.  S. 
p.  186,  41  L.  ed.  126,  18  Sup.  Ct.  Bep.  1002, 
to  the  loss  of  the  right  of  property  in  a 
name,  *^e  the  right  to  an  arbitrary  mark," 


by  dadieatioB  or  abKBdomiMBt,  qnotad  iritk 
approval  the  definition  of  Da  Marsgy,  la 
hla  International  Dictionary  of  Industrial 
Property,  aa  follows: 

"Abandonment  in  industrial  property  (• 
an  act  by  which  the  public  domain  origin- 
ally cDtera  or  re-enten  into  the  posseaaioD 
of  the  thing  (commercial  name,  mark,  oi 
sign)  by  tbe  will  of  the  legitimate  owner. 
The  essential  condition  to  constitute  aban- 
donment is,  that  the  one  having  a  right 
should  consent  to  the  disposaessiou.  Out-  " 
side  of  this  there  can  l>e  no  dedication  of 
the  right,  because  there  cannot  be  abandon- 
ment in  the  juridical  sense  of  the  word." 

What  basis  is  there  in  this  case  for  a 
finding  of  intent  to  abandon  the  old  marksl 
It  is  to  be  remembered  that  they  were  of  » 
personal  character,  involving  the  adaptation 
of  the  name  and  the  use  of  the  ecclesiasti- 
cal symbols  of  the  order.  It  is  pointed  out 
that,  to  show  that  there  was  no  intention 
to  abandon,  a  shipment  was  made  to  thia 
country  from  Tarragona,  of  the  monks' 
liqueur,  under  tbe  old  marks.  But  it  is  not 
necessary  to  rest  on  that.  Tbe  attitude  of 
tbe  monks  in  their  efforts  here  and  In  other 
countries  to  prevent  the  use  of  the  old  ^ 
marks  shows  clearly  that  there  has  been  no  S 
intention  to  abandon.  *  It  was  natural  • 
enough  that  tbe  monks,  unable  to  use  their 
former  marks  in  France,  should  desire  to 
bring  into  use  a  designation  which  could  be 
available  there  as  well  as  in  other  countries. 
But  this  is  far  from  indicating  tbe  slightest 
disposition  to  surrender  to  the  world  the 
right  to  denominate  liqueurs  by  tbe  ancient 
name  and  symbols  taken  from  their  own 
order.  As  soon  as  tbe  liquidator,  as  tbe  re- 
sult of  his  experiments,  announced  that  he 
prcpH.red  to  put  upon  the  market  '^he 
Grande  Chartreuse  Liqueur"  under  the  same 
labels  as  theretofore,— "the  only  guaranty 
of  authenticity  and  of  origin  of  the  Char- 
treuse made  at  the  monastery," — the  monka 
promptly  aeserted  their  rights. 

Tbe  liquidator  was  not  moved  to  the  nee 
of  the  marks  in  question  by  any  considera- 
tion of  abandonment  on  the  part  of  the 
monks,  but  by  virtue  of  their  exclusion 
from  their  former  abode  and  of  tbe  righta 
of  succession  which  he  claimed  under  the 
French  law.  The  main  issue  between  the 
parties  has  been  one  of  title,  "each  claim- 
ing a  right  to  the  disputed  marks  to  the  ex- 
clusion of  the  other."  The  respective  par- 
ties, and  those  representing  them,  have  been 

constant  litigation  in  France  and  else- 
where since  the  liquidator  was  appointed, 
and  reviewing  tbe  facta  in  this  ease  we  find 
no  possible  ground  upon  which  it  can  be 
said  that  the  monks  have  abandoned  tbe 
rights  they  possessed. 
We  come,  then,  to  :he  question  of  remedy. 


DijilizMofGOOglC 
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BAGUH  V.   CUBENIEE  00. 


b  tIbw  of  tb«  «ets  of  tiM  drfandmnt,  witti 
fMIMct  to  thi  mu-lu,  Ub«U,  uid  bottiei 
■lioini  to  IwTe  been  nied  is  oonnBctioo  with 
the  liqueur  nude  at  Ponrroiiie  titer  the 
nmoTAl  of  the  monks,  the  decree  adjudging 
It  gatttj  of  jnfriiigement  uid  unfair  eom- 
petitton  wu  plainlj  right.  We  are  also  tA 
fhe  opInioQ  that  the  proTiiiona  of  the  in- 
junction against  infringement  and  efmula- 
tlon,  let  forth  in  the  decree  of  the  circuit 
oourt,  were  proper. 
g  In  dealing,  however,  with  the  questio 
g  unfair  trade,  it  ia  to  be  rememiiered  that 
•  Ute  liquidator,  and  the  French*  company  to 
whom  be  sold,  lawfully  conducted  the  n 
vfacturing  buBineaa  at  Fourvoirle,  end, 
•ouree,  were  entitled  reipeotiTely  to  aell 
their  product  here.  They  were  entitled  to 
state  that  they  made  it,  and  the  place  and 
eireunutaneea  of  ita  manufacture.  In  short, 
they  were  not  debarred  from  making  a 
etatement  of  the  facte,  including  the  ap- 
pointment of  the  liquidator  and  the  French 
eompany*!  sncceaHion  by  virtue  of  his  sale, 
provided  It  were  made  fairly,  and  were  not 
eouched  in  language,  or  arranged  in  a  i 
ner,  which  would  be  misleading,  and  would 
•how  an  endeavor  to  trade  upon  the  repute 
of  the  monlce'  eordial.  It  !■  also  to  be  noted 
that  the  words  "Grande  Chartreuse"  form 
part  of  the  name  of  the  Trench  company 
which  it,  and  the  defendants,  as  its  repre- 
sentative, had  a  right  to  use  in  lawful 
trade.  Bat  neither  it  nor  the  defendant 
was  entitled  to  use  the  wnd  "Cihartrenae' 
a*  the  name  or  designation  of  the  liqueur 
It  manufactured,  and  in  any  otfaor  use  of 
that  word,  or  In  any  reference  to  the 
monlii,  la  ite  statement  of  the  facts,  it  was 
bound  by  suitable  and  definite  tpeciflcstion 
to  males  clear  the  distinction  between  its 
product  and  the  liqueurmadeby  themouks. 
These  eontiderations,  undoubtedly,  led 
the  court  below  to  modify  the  decree  by  in- 
serting the  words,  "unless  so  used  as  clear- 
ly to  dlBtlnguish  such  liqueur  or  eordial 
from  the  liqueur  or  eordial  manufactured 
by  the  complainants."  But  this  insertion 
was  made  in  connection  with  that  portion 
of  the  injunction  which  related  to  the  trade- 
mark, and  this,  we  think,  was  error.  It 
amounted,  by  reason  of  the  Juxtaposition 
with  what  preceded,  to  a  permission  to  the 
defendant  to  use  the  trademark  "Char- 
treuse," or  that  word  as  the  name  or  de- 
scription of  its  liqueur,  provided  it  were 
distinguished  from  the  liqueur  of  the 
monks.  This  was  inconsistent  with  the  de- 
^  eree  as  to  the  ownership  of  the  trademark. 
I  The  modification,  in  tbla  form,  should 
'  therefore  be'struck  out;  but,  more  com- 
pletely to  adapt  the  remedy  to  the  condi- 
tions disclosed,  there  should  be  inserted  in 
the  fourth  paragraph  of  the  decree — in  tliat 


portloB  irUdi  eontabf  &•  tajmetlai 
■gainst  unfair  trade— »  prevteien  reatrmla- 
Ing  the  use  of  the  word  "Chartrenac"  !■ 
eonneetion  with  the  aales  of  liqueur  not 
made  by  the  moaka,  as  the  name  of  or  aa 
descriptive  of  the  liqueur,  or  without  c1ear> 
ly  distinguishing  it  from  the  monks'  pro* 

The  decree  will  ba  amended  aooordlngly, 
•a  shown  in  the  marglmf 

After  the  decision  by  the  court  below, 
application  was  made  by  the  eomplMnanIa 
for   an   injunction   against  the  use  by  tba 
defendant,   in   conneotlon  with   its   liqueur, 
of   the  words  "PBree   Cbartrenx."     The  i»  m 
Junction  was  not  granted,  but,  the  parties  g 
having  been  heard,  the  eourt'adjud^  tba  * 
defendant  in  contempt  and  imposed  a  fine. 
The  order  waa  reversed  by  the  circuit  court 
of  appeals,  and  the  complainants  have  ap- 
plied   for    ■    writ   of    cartiorari,    which   ia 
granted. 

In  the  oplnim  of  the  circuit  court  of  ap- 
peals upon  the  appeal  from  the  decree  on 
the  main  issue,  there  were  set  forth  two 
forme  of  labels  which,  it  was  suggested, 
might  properly  be  used  by  the  defendant) 
printed  in  any  language.     In  the  oontempt 

t4.  It  is  further  adjudged,  ordered,  and 
decreed  that  defendant,  ita  aaaociatea,  sn» 
oeasors,  assigns,  officers,  servants  elerk^ 
agents,  and  workmen,  and  each  of  them,  b^ 
and  they  hereby  are,  perpetually  enjoined 
from  using  in  this  country  or  in  any  poa- 
session  thereof,  in  oonnection  with  any  li- 
queur or  cordial  not  manufactured  by  com- 
plainants, the  trademark  "ChartTeuae"  or 
any  colorable  imitation  thereof,  or  the  foo- 
simile  signature  of  L.  Gamier,  or  any  colore 
able  imitation  thereof,  or  any  of  the  trad» 
marks  above  referred  to,  or  any  oolorabla 
imitation  thereof;  and  they  and  each  o< 
them  are  likewise  perpetually  enjoined  from 
importing  or  putting  out,  or  selling  or  of- 
fermg  for  sale,  directly  or  Indirectly,  withlB 
this  country  or  in  anj/  pouMiion  thurtof, 
any  liqueur  or  cordial  not  manufactured  by 
complainants  in  any  dress  or  package  lilcff 
or  simulating  In  any  material  respects  th* 
drees  or  package  heretofore  used  by  com- 
plainants, and  in  particular  from  making 
use  of  any  label  or  symbol  like  or  sub- 
stantially similar  to  those  appearing  on 
"complainants'  exhibit  defendant  s  liqueur," 
being  the  bottle  now  on  file  as  an  exhibit  in 
this  court;  and  frttm  uting  the  loord  "Char^ 
treuse"  iw  conneotton  loith  the  invporUng, 
putttfij;  out,  or  sole  o/  sucA  ligueur  or  cor- 
dial,  0*  tht  name  of  or  at  dMoHptivt  of 
euoft  liqueur  or  oordiol,  or  tctfhout  cloarljr 
dwrltn^utehing  aueh  Itfuew  or  oonUoI  /root 
the  liqueur  or  oonMoI  mamt/ootwrad  fry  iha 
oompIoiRonta,  and  from  in  any  wise  at- 
tempting to  make  use  of  the  good  will  and 
reputation  of  eomplsJnants  In  putting  out 
in  this  country  any  liqueur  or  eordial  not 
made  by  complainants. 


oofGooglc 


'  n  BUPBBUE  OOUBT  BEFORTEB. 
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proceeding  It  wbb  Bhom  tlwt  tha  dafendAnt 
followed  eloBel^  one  of  then  foniu,  but 
naed  in  place  of  the  worde  'Cartbuslan 
UoDka,"  u  theae  tliere  appealed,  the  de- 
■cription  'TSrea  Cbartreux." 

In  view  of  the  langnkge  of  Its  opinlc 
Jind  the  permiHsion  It  implied,  it  i^  dear 
that  the  court  rightly  held  that  the  de- 
fendant ehould  not  be  fined  for  contempt. 
But,  in  BBjing  this,  we  do  not  wish  to  be 
understood  as  approving  the  suggested 
forms  of  labels,  for  the;f  seeni  to  us  objec- 
tionable In  view  of  the  arrangement  of  the 
inscription  and  the  special  prominence  glV' 
en  to  the  words  "Qrande  Chartreuse."  Noi 
does  the  making  of  a  fair  and  odequati 
statement  as  to  the  liqneur  of  the  defend' 
ant,  its  origin  and  manufacture,  require  the 
use  of  the  words  "Feres  Chartreux," 
we  are  unable  to  escape  the  conclusion  that 
such  use,  in  the  manner  shown,  was  to  a 
the  purpose  of  simulation,  and  to  draw  to 
the  defendant's  liqueur  the  reputation  of 
that  of  the  monks,  contrar;  to  the  provi- 
sions of  the  decree. 

For  the  reasons  we  have  stated,  the  or- 
der of  the  court  below  in  the  contempt  pro- 
eeeding  is  affirmed,  but  without  prejudice 
to  any  future  application. 

The  decree  is  reversed  and  the  cause  is 
remanded  with  directions  to  enter  a  decree 
in  favor  of  the  complainants,  amending 
the  decree  entered  in  the  Circuit  Court  in 
accordance  with  this  opinion  i  and  the  or- 
der in  the  contempt  proceeding  is  affirmed 
without  prejudice  to  any  future  application. 


EMIL  WBRCEMEISTER. 

CopTRiQHTs  (j  70*)  —  iNFBinaBHaitT  or 
Painti  N  a— PENALTiaa, 

1.  The  infringing  copies  of  a  copyrighted 
painting  need  not  t«  found  in  the  infringer's 
poBBession  in  order  to  render  him  liable  for 
the  penattv  of  910  imposed  ^  U.  8.  Bev. 
Stnt.  %  40SS,  U.  S.  Comp.  Stat  1901,  p. 
3414,  "for  any  copy  of  the  same  in  his  poe- 
session,  or  by  him  sold  or  exposed  for  sale." 

[Bd.  Note,— For  other  cssei,  ■•«  CoprfJcbtg. 
Dec.  DIS.  I  10.*1 

WiTHEssia  a  16")— SuBP(EKA  Duces  Tc- 

CDM. 

2.  The  authority  to  issue  subpomas  duces 
tecum  was  comprehended  in  the  power  con- 
ferred upon  the  Federal  courts  by  the  act 
of  September  Zi,  1789  (I  SUt  at  L.  SI, 
chap.  20,  9  1*,  U.  S.  Kev.  Btat.  g  716,  U. 
S.  Comp.  Stat.  1901,  p.  B80),  to  issue  all 


their  respective  jurisdictions,  and  agreeable 
to  the  praetire  and  usages  of  law. 
red.    Note  —For    otber    cues,    ■•• 
Dk.  Dig.  I  II.'} 


WrnrEssES  d  16*)--Si;BPaiirA  Ddobs  tt- 

oim— BooKB  o»  Pabti. 

8.  Compnlaory  production  of  the  books  of 
a  oorporate  defendant  under  a  subpiBna 
duces  tecnm  served  upon  an  officer  of  th« 
corporation  In  an  action  lo  recover  the 
penalties  prescribed  by  O,  ^\  Rev.  Stat 
S  4965,  U.  S.  Comp.  SUt.  1901,  p.  3414, 
for  printing  and  aelling  copies  of  a  copy- 
righted painting,  did  not,  after  the  changa 
of  the  rule  as  to  the  incompetency  of  par- 
ties as  witnesses,  made  by  S  858,  violata 
any  of  the  rights  of  the  corporation  under 
I  724,  providing  for  the  production  on  no- 
tice and  motion  of  a  party's  books  and 
papers,  since  this  section  cannot  be  re- 
garded aa  providing  an  exclusive  procedura. 


Dee.  Dt(.  i  16.*] 

WmtEsaEs  (f  804")— 'Smj-CanHNATioit- 
BTATUTOBT  lltUVVlTI. 
4.  Entries  in  the  books  of  a  party,  prcK 
duced  in  obedience  to  a  subpcena  duces 
tecum,  were  not  rendered  inadmissible  on 
the  trial  by  U.  S.  Rev.  Btat.  %  860,  U.  a 
Comp.  Stat  JOOl,  p.  66],  providing  that  no 
discovery  or  evidence  obtained  from  a  party 
or  wifnesa  by  means  of  a  judicial  proceed- 
ing shall  be  given  in  evidence  or  used 
against  him  in  a  criminal  case,  or  in  a  pro- 
ceeding to  enforce  a  penalty  or  forfeiture, 
since  these  provisions  manifestly  refer  to  a 
ease  where,  in  some  prior  judicial  proceed- 
ing, a  discovery  had  been  made  or  testimony 
had  been  given,  and  the  evidence  so  Ob> 
tained  was  souf;ht  to  be  used. 

[Bd.    NotB.- For    otber    cues,    »e    Wltnouea, 
Dee.  DIs.  I  Kit.*] 
SKABOHEa    AND    SEIZURES    (i    7*) — FsODUC- 

TioK  OF  Books  and  Fapbbs. 

B.  The    protection    against    unreasonable 

searches  and  seizures  afforded  by  U.  S. 
Const.  4th  Amend,  cannot  ordinarily  be  in- 
voked  to  justify  the  refusal  of  an  officer  of 
a  corporation  to  produce  its  books  and  pa- 
pers in  oitedience  to  a  subpiena  duces  tecum 
issued  in  an  action  against  the  corporation 
to  recover  a  statutory  penalty. 
[Hd.  NoU,- For  otbcr  casts,  SM  Scarcbaa  and 

WiTNEBSEfl  (J  20S*)— Skle-Cbiuinatioit- 
Pbivilbob  OE  COBFOBATJOK. 
e.  A  corporation  cannot  object,  on  the 
ground  of  a  constitutional  protection 
against  self-erlm  I  nation,  to  the  admissibility 
in  evidence  against  it,  in  an  edition  to  re- 
cover a  statutory  penalty,  o(  the  entries  In 
the    corporate    books,    produced   by    a   cor- 

S orate   officer   in   ol>edience   to    a   subpiena 
uces  tecum. 

[Bd.    Nota.- For   otber   cases,    sea   WEtnsasaa, 
Cent.  Die  H  lOSS-IOU:    Deo.  DIs-  |  ML*] 


IN  ERROR  to  the  United  States  Circuit 
Court  of   Appeals   for   the   Second    Cir- 
cuit to  review  a  judgment  which  affirmad 


c.  &  Am.  Dtgi.  1! 
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Ult. 
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era 


k  judgment  of  the  Cirenit  Court  for  tbe 
Southern  Dtitiiet  of  Now  York,  in  favor  of 
pUintiff  in  an  action  to  recover  penaltie* 
for  the  intringemoDt  of  •  eopyrigbt.  Af- 
firmed. 

See  Bame  cue  below,  91  C  C.  A.  376,  16S 
Fed.  426. 

The  facta  are  (tated  in  tlie  opinion. 

Mr.  Vllllun  A.  Jenner  for  piftintiff  in 

Ur.  Antonio  Knaatfa  for  defendant  In 


■  *Mr.  Jnitice  HogbM  delivered  the  opin- 
ion of  the  court: 

Thii  la  a  writ  of  error  to  review  a  judg- 
ment of  the  eirciuit  court  of  appeali,  afflrm- 
ing  a  Jndgment  upon  a  verdict  in  favor  of 
Emit  Werckmeiiter,  plaintifT  below.  The 
action  waa  brought  under  J  4B6S  of  the 
United  etatea  Reviaed  SUtutee  (U.  B. 
Comp.  Stat.  1901,  p.  3414),  to  recover  pen- 
alttea  for  the  infringement  of  a  copyright. 
The  subject  of  the  copyright  waa  the  paint- 
ing "Chorua,"  and  the  penalties  demanded 
were  for  copies  printed  and  lold  tf  the 
Lithographic  Company, 

It  la  contended  that  the  recovery  wax  un- 
authorized by  the  statute,  for  the  reaaon 
that  the  copiea  were  not  found  in  the  de- 
fendanfi  poaaetaion.  Section  49es,  ao  far 
aa  materia,  proridea: 

"Seo.  4Ses.  If  any  person,  after  the  re- 
eording  of  the  title  of  any  map,  chart, 
dramatic  or  muaical  eompoaitlon,  print,  cut, 
engraving,  or  photograph,  or  chromo,  or  of 
the  description  of  any  painting,  drawing, 
itatne,  .  .  ,  ah  a  II  ,  ,  .  engrave, 
etch,  work,  copy,  print,  publish  .  .  . 
or  Import,  either  in  whole  or  in  part, 
...  or,  knowing  the  same  to  be  so 
printed,  publUhed,  ...  or  Imported, 
■hall  aell  or  diepoBe  to  aale  any  copy  of  such 
map  or  other  article,  aa  aforeaaid,  he  ahall 
forfeit  to  the  proprietor  all  the  plates  on 
which  the  aame  shall  be  copied,  and  every 
aheet  thereof,  either  copied  or  printed,  and 
shall  further  forfeit  one  dollar  for  every 
aheet  of  the  same  found  in  hia  possession, 
either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  aale;  and  in  case 
of  a  painting,  atatue,  or  statuary,  he  ahall 
forfeit  ten   dollars  for  every  copy  of  the 

i>  nme  in  his  posaesaloD,  or  by  him  sold  or 

%  exposed  for  sale." 

*  *  The  contention  is  "that  the  penalty  at> 
tkohes  In  the  case  of  a  painting  only  under 
the  same  conditions  as  In  the  case  of  a 
print;  that  the  intent  of  the  statute  ia  to 
differentiate  a  painting  from  a  print  only 
in  respect  to  the  amount  of  the  penalty,  |1 
In  case  of  a  print,  and  (ID  in  case  of  a 
painting;  and  that.  In  both  cases,  a  find- 
ing in  poatestloN   e/   th»  defendant   is   a 


condition  precedent  to  the  recovery  of  tin 
penalty."  It  la  further  orged  that  only  on* 
action  can  be  maintained  for  forfeiture  of 
the  eopiea  and  for  the  peualtiea,  and  thai 
the  action  lies  only  agaioct  the  person  in 
whose  poBseasion  the  copies  are  found,  and 
that  the  penalties  are  to  be  computed  upon 
the  number  so  found. 

The  argument  faila  to  give  effect  to  the 
expresa  proviaion  of  the  atatute.  Its  words 
are,  "^e  shall  forfeit  ten  dollars  for  every 
eopy  of  the  same  In  hia  possession,  or  by 
Mm  told  or  exposed  for  sale."  No  process 
of  oonstruetion  can  override  this  explicit 
language.  The  prescribed  forfeiture  is  not 
only  for  every  copy  found  "in  his  possea- 
sion,"  but,  in  the  alternative,  for  every  oopy 
"by  him  sold."  We  need  not  search  for  tlia 
reason  for  the  distinction  between  maps, 
charts,  photographs,  printa,  ete,,  on  the  on* 
hand,  and  paintings,  statuea,  and  statu- 
ary on  the  other.  The  character  of  the  lat- 
ter suggests  the  basis;  but  the  distinction  is 
plainly  made,  and  it  must  be  given  cETect. 

With  respect  to  prints,  photographs,  etc., 
the  money  penalty  for  the  acts  deflned  ia 
"one  dollar  for  every  sheet  of  the  same 
found  in  his  possession,  either  printing, 
printed,  copied,  published,  imported,  or  ex- 
posed for  sale."  The  words  "found  In  his 
possession"  limit  the  entire  clause.  And 
no  penalty  can  be  recovered  in  such  ease  ex- 
cept for  sheets  found  in  the  possession  of 
tbs  defendant  Bolles  v.  Outing  Co.  175 
U.  S.  262,  44  L.  ed.  1S«,  20  Sup.  Ct  Hep. 
B4. 

The  easea  of  American  Tobacco  Co.  v. 
Werekmeistor,  207  U.  8.  284,  02  L.  ed.  208,  _ 
28  Sup.  CL  Rep.  72,  12  A.  &  B.  Ann.  Caa.  | 
S95,  and  Werclnneister  v.  Am ericai' Tobacco  ■ 
Co.  207  U.  S.  376,  62  L.  ed.  2S4,  28  Sup.  CL 
Rep.  124,  related  to  the  same  copyrighted 
painting  that  ia  involved  here.  In  the  first 
ease  there  was  a  recovery  tn  an  action  in 
the  nature  of  replevin  of  1198  sheeta  con- 
taining copies.  The  second  action  waa 
brought  to  recover  the  money  penalties  for 
the  sheets  seized  in  the  former  action. 
The  question  was  whether  there  could  be  two 
actions  against  the  aame  party;  one  for  the 
aeisure  of  the  sheeta  forfeited  and  another 
for  the  penalties,  and  It  waa  held  "that  the 
statute  contemplated  but  a  single  action  in 
which  the  offender  should  be  brought  Into 
court,  the  plates  and  sheets  seized  and  ad- 
judicated to  the  owner  of  the  copyright, 
and  the  penalty,  provided  for  by  tiie  stat- 
ute, recovered."  See  Rills  ft  Co,  >,  Hoover, 
220  D.  8.  334.  335,  55  L.  ed.  — ,  31  Sup. 
Cl  Rep.  402.  These  decisiooe  did  not  In- 
volve  the  determination  that  an  action  could 
not  be  broniht  to  enforce  the  forfeitare  pre- 
ecribed  by  the  statute  in  a  case  of  the 
sale   of  copies   of  a  copyrighted   painting 
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whera  tlier*  was  no  finding  In  potseMion, 
ftnd  henM  no  proceeding  to  forfeit  copiei  h 
found.  Here,  there  is  no  attempt  to  recov- 
er in  a  aecond  action  penalties  irbich  abould 
bave  been  embraced  In  a  farmer  action;  and 
the  recovery  is  baaed  eimply  upon  the  for- 
feiture incurred  by  aalei  of  the  prohibited 
eopiea. 

AMiuning  that  the  action  for  the  penol- 
tiea  would  lie,  it  is  further  contended  by  the 
defendant  company  that  ita  rights  under 
tS  724  and  860  of  the  Reviged  Statutes  (U. 
8.  Comp.  Stat  IBOl,  pp.  6S3,  661)  were  vio- 
lated by  the  eompnlsoTy  production  of  its 
books  and  the  reception  in  STidence  of  en- 
tries showing  sales  of  infringing  eopiea. 

Without  attempting  to  state  in  detail  the 

proceedings   which   culminated   in   the   in- 

trodnction  of  the  book  entries  in  evidence, 

ft  ia  Bufflcient  to  aay  that  after  a  review  of 

the  course  of  the  trial,  and  of  the  directions 

Mid  rulings  of  the  court  during  its  progreaa, 

we  are  aatiaQed  that  the  enforced  produo- 

g  tion  of  the  books  cannot  properly  be  aaid 

g  to  rest  upon  an  order  made  under   9   724, 

•    but  that  fn  fact  they^were  produced  under 

a  anbptHia  duces  tecum  served  upon  the 

eompanjr'a  officer. 

Bitt  It  ia  urged  that  the  books  were  those 
«f  a  party  to  tbe  action,  and  hence  that 
tbe  limitations  of  |  724  must  be  deemed 
eontrollingj  that  In  actions  at  law  this  sec- 
tion excludes  all  other  modes  of  compelling 
production  of  books  or  writings  by  the  ad- 
versary party. 

Under  S  14  of  the  judiciary  act  of  1789 
[!  Stat  at  L.  81,  chap.  20]  (U.  8.  Rev. 
etat  I  71S,  U.  S.  Comp.  Stat  190],  p.  680), 
power  was  conferred  upon  the  Federal 
eouTts  to  iasue  all  writs  not  specially  pro- 
vided for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective 
Jurisdtctlona,  and  agreeable  to  tbe  practice 
and  uaages  of  law.  This  comprehended  tbe 
authority  to  issue  subpcenaa  duces  tecum, 
for  "the  right  to  resort  to  means  compe- 
tent to  compel  the  production  of  written, 
aa  well  as  oral,  testimony,  seems  essential 
to  the  very  ezfatence  and  constitution  of  a 
court  of  commoa  law,"  Amey  v.  Long,  Q 
East  p.  484.  Section  724,  which  was  orig- 
inally S  16  of  the  judiciary  act  of  1789, 
was  to  meet  the  difficulty  arising  out  of  the 
rules  relating  to  parties  at  common  law, 
and  to  provide,  by  motion,  a  substitute 
guoad  hoc  for  a  hill  of  discovery  in  aid  of 
a  l^^l  action.  Carpenter  v.  Winn,  decided 
this  day.  [221  U.  S.  533.  SC  L.  ed.  — ,  SI 
Sup.  Ct.  Itep.  083.] 

But  by  the  act  of  July  2,  1864,  chap.  810, 
t  S  (13  Stat  at  L.  351,  U.  S,  Comp.  Stat 
1901.  p.  650),  it  was  provided  that  there 
slmiild  lie  "no  exclusion  of  any  witness  on 
•u'HJiint   ^r   ciilur,   nor   in   civil   actions   be- 


cause hs  Is  a  party  to,  or  interested  fn, 
the  issue  tried."  ^is  provision  was  con- 
tinned  in  S  858  of  the  Revised  Statutes. 
"The  purpose  of  the  act  in  making  tbe  par- 
ties competent  was,  except  aa  to  those 
named  In  the  proviso,  to  put  them  upon  a 
footing  or  equality  with  other  witnesses, 
all  to  be  admissible  to  testify  for  them- 
selves, and  compellable  to  testify  for  tbe 
others."  Texas  v.  Chiles,  21  Wall.  483,  on 
p.  492,  22  L.  cd.  650,  651.  Section  853  vraa 
amended  by  the  act  of  June  2D,  1906,  chap. 
3608  (34  Stat  at  L.  fllS,  U.  S.  Comp.  Stat 
Supp.  1909,  p.  242),  which  refers  the  com-  ^ 
peteuey  of  witnesses  in  the  courts  of  th«  ^ 
•United  States  to  the  laws  of  the  state  or  • 
territory  In  which  the  court  Is  held. 

It  was  not  the  purpose  of  5  724  to  inter- 
pose an  obstacle  to  the  exercise  of  the  gen- 
eral power  of  the  court  with  respect  to  tho 
isBuanee  of  aubpcensa  duces  tecum,  and  that 
was  not  its  effect  The  barrier,  in  the 
case  of  parties,  existed  independently  of  the 
proviiions  of  tbe  section,  and  by  these  It 
was  Bought  to  mitigate  the  resulting  ineon- 
venienoe.  When,  however,  tbs  rule  as  to 
parties  was  changed.  It  followed  that  the 
obstacle  was  removed,  and  by  virtue  of  the 
general  authority  of  the  court,  aubp<enas 
duces  tecum  may  run  to  parties  as  well  as 
to  others, — leaving  those  who  are  subponaed 
to  attSLck  the  process  if  of  improper  scope  or 
lacking  In  deflniteneaa,  or  to  assert  against 
its  compulsion  whatever  privileges  they  may 
enjoy.  See  Merdiants-  Nat  Bank  *.  State 
Nat  Bank,  3  Cliff,  pp.  203,  204,  Fed.  Cas. 
No.  9,448;  Kelson  v.  United  States,  201  U. 
a.  92,  60  L.  Bd.  873,  26  Sup.  Ct  Hep.  358. 

We  conclude,  therefore,  that  no  question 
arises  under  |  724,  which  cannot  be  regard- 
ed as  providing  an  exclusive  procedure.  The 
subptena  was  valid;  and  the  books  called 
for  were  produced.  The  inquiry,  then.  Is  at 
to  the  admissibility  of  the  entriea 

It  Is  insisted  that  the  evidence  was  inad* 
missihle  under  g  880  of  the  Revised  Stat> 
utea.  This  ground,  although  it  had  been 
relied  upon  earlier  in  the  trial,  was  not 
included  in  the  objection — as  it  was  form- 
ally stated  at  length— when  the  books  were 
finally  produced  and  the  entries  otTered. 
But  apart  from  this,  the  statute  did  not 
afford  a  sufReient  basis  for  objection. 

Section  860 — sines  repealed  by  the  aet 
of  May  7,  1010,  chap.  216  (36  Stat  at  L. 
352), — was  a  re-en BctiD en t  of  |  1  of  the 
act  of  February  23,  1868.  chap.  13  (IS 
Stat  at  L.  37),   and  provided: 

"Sec  860.  No  pleading  of  a  party,  nor 
any  diseovery  or  evidence  obtained  from  a 
party   or   witness   by   means   of   a   juilicial  „ 
proceeding  In  this  or  any  foreign  country,  g 
shall*lM  given  In  evidence,  or  in  nry  man-  • 
ner-  used  against  him  or  bis  property  or 
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Mbtte,  Id  Miy  court  of  the  United  States, 
In  M17  eriinin&I  proceeding,  or  for  the  en- 
torcement  of  any  penalty  or  forfeiture:  Fro- 
Tided,  that  thia  eectiou  fhall  not  axempt 
any  partjr  or  witnesa  from  proeecution  and 
pnniibment  for  perjury  oomniitted  in  die- 
ooTering  or  testifying  u  aforesaid." 

Thie  language  It  inapposite  here,  for  It 
manifestly  refers  to  a  case  irhere,  in  eome 
prior  judicial  proceeding,  discovery  had  been 
made  or  testimony  had  been  given,  and  the 
evidence  so  obtained  was  sought  to  be  used. 
The  object  of  the  statute  is  sufficiently 
plain.  It  was  intended  to  give  immunity 
aa  to  subsequent  proceeding  to  the  one 
making  discovery  or  testifying.  But  it  was 
held  to  he  inadequate,  bec^se  it  waa  not 
eoeztensive  with  the  constitutional  privi- 
lege. CouDselman  t.  Hitchcock,  142  U.  8. 
B47,  684,  35  L.  ed.  1110,  1114,  3  Inters.  Com. 
Kep.  BIB.  IS  Sup.  Ct  Rap.  1S5;  Brown  *. 
Walker,  161  U.  8.  SB4,  40  L.  ed.  820,  B 
Inter*.  Com.  Bep.  360,  18  Snp.  Ct.  Rep. 
044. 

In  the  present  ease,  the  question,  there- 
fore, must  be  whether,  under  the  4th  and  Sth 
Amendments  of  the  Const ituti 01:  of  the 
United  States,  the  defendant  company,  as  it 
contends,  was  entitled  to  object  to  the  ad- 
mission in  evidence  of  the  entries  from  its 
books.  As  to  this,  we  need  only  refer  to 
the  recent  decisions  of  this  court  Hale  v, 
Henkel,  SOI  U.  8.  43,  60  L.  ed.  652,  SB 
Bnp.  Ct  Rep.  370;  Nelson  v.  United  States, 
eupra;  Hammond  Packing  Co.  v.  Arkansas, 
Eie  U.  S.  348,  349,  63  L.  ed.  643,  644,  29 
Bup.  Ct.  Rep.  STOj  Wilson  v.  United  States, 
dedded  May  15.  1011  [221  U.  3.  361,  S9  L. 
•d.  — ,  SI  Snp.  Ct  Rep.  638]. 

We  have  examined  the  errors  assigned 
with  respect  to  other  rallnga  on  queatione 
of  evidence  and  the  refusal  of  the  ooart  to 
direct  a  verdict  for  the  defendant,  and  we 
Und  no  ground  for  a  rerersal  ol  the  Judg- 


(ta  U.  B.  HT.> 
ARTHUR  BRISCOE,  Appt, 

CUNO  H.  RUDOLPH  et  al..  Commissioners 
of  the  District  of  Columbia,  and  tba  Dis- 
trict of  Columbia. 

Oovm  (!  388*)— Fbom  Distkict  of  Col- 

TIUBIA    C0[;BT»— lAfiBIGNUEKT   OF   BBBOBB. 

1.  The  speeillcailon  of  errors  In  appel- 
lant's brief  on  appeal  from  the  eourt  of 
appeals  of  the  District  of  Columbia  does 
not  aattefy  the  requirements  of  U.  8.  Rev. 
Stat.  §g  007,  1012,  U.  S.  Comp.  Stat  ISOl. 

fp.  712,  716,  and  Supreme  Court  rule  36, 
hat  an  assljiiinient  of  errors  be  filed  with 
the  transcript  of  record. 

[Bd.  Note.— For  other  cam.  nee  Coort*.  Cast 
DH.  11  10«-l»«r   Deo.  Dli.  I  IBS-'] 


EltlHEHT  DOUAUI  (I  2*)— MtmiCIPAI,  Om- 
poaATioKs  (J  378*)  —  Due  Pbogesi  of 
Law— PoDLic  lupBovBHEKTs  —  Asiwsi- 
HKKTB  OF  Benefits. 

2.  Private  property  is  not  taken  for  pub- 
lie  use  without  oompensation  under  the 
act  of  February  10.  1899  {30  Stat  at  L. 
834,  chap.  ISO},  wnlch  provides  that  one 
half  the  amount  awards  as  dama^  in 
the  street  ezteneion  proceeding  authorized 
by  thst  act  is  to  be  assessed  against  the 
lands  within  a  designated  area  as  benefits, 
considering  the  benefits  received  by  each 
lot  within  such  area,  where  there  is  noth- 
ing to  show  that  the  actual  assessment* 
thereunder  are  in  substantial  excess  of  tba 
beoeflta. 

[Sd.  Note.— Par  other  cases,  see  EmiDSDt  Do- 
main, Cent.  Dis.  H  1-U.  Deo.  DIs.  1  ti*   Unntol- 
pal  Corporatloni,  Deo.  Dl|.  I  »8.*] 
DiSTBJCT  OF  Columbia  (|  IB*)— Collat«B- 

AL  Attack— Con  PI  BUI  HO  Assebsuent  or 

Sfeciai.  Benefits. 

3.  A  judgment  of  the  supreme  court  of 
the  District  of  Columbia  confirming  a  spe- 
cial assessment  tor  beneflts  resulting  from 
a  street  extension  cannot  be  attacked  col- 
laterally because  that  court,  upon  an  ob- 
jection challenging  the  assessment  as  ex- 
cessive, did  not  call  the  second  juiy  pro- 
vided for  by  D.  C.  Rer,  SUt.  §  263,  eino* 
this  was,  at  most,  an  error  which  can  only 
be  available  in  appropriate  procMding*  in 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  raview  • 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  dismissing  a 
bill  to  set  aside  an  assessment  of  benefit* 
in  a  street  extension  proceeding.    Affirmed. 

See  ssme  case  below,  32  App.  D.  C  167. 

The  facts  are  stated  in  tb*  opinion. 

Messrs.  Sunnel  Maddox  and  H.  Pras- 
oott  Gatley  for  appellant 

Mr.  Edward  H.  Thoma*  for  appellees.  „ 

•  Mr,  Justice   Ijnrtan  delivered  the  opln-  • 
ion  of  the  court: 

This  Is  a  bill  Bled  by  a  lot  owner  whose 
property  was  subjected  to  a  special  asaess- 
ment  for  benefits  resulting  from  the  exten- 
sion of  Rhode  Island  avenue  Id  the  city  of 
Washington.  The  object  of  the  bill  is  to 
vacate  the  assessment  and  enjoin  the  sals 
about  to  be  made  by  the  commlsaionen 
for  the  District 

The  case  was  heard  upon  the  bill,  an- 
swer, and  an  agreed  statement  of  facts,  and 
was  dismissed  without  prejudice  to  proceed 
in  the  case  in  whirh  the  assessment  had 
been  made  for  cancelation,  If  so  advised. 


IS  asma  topla  A  |  HnvaxB  In  Dee.  A  Am.  Dlt*.  1M7  to  date.  A  Rep' 
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Tha  proowdlng  imdar  which  the  >p«eUI 
•MeHnneiit  tn  queatlon  w«a  inatituted  in 
Uiirch,  ISOO,  waa  in  puiaukDce  of  authorit}' 
eonfeired  bj  an  act  of  Congrew  of  Feb- 
ruu7  10,  1890,  entiUed,  "An  Act  to  Extend 
Rhode  laUnd  ftTenue."  30  Btat  at  Ii.  p. 
834,  clUip.  ISO.  Th*t  act  provided  that  one 
half  of  the  amount  Awarded  u  damages 
■hould.  h«  kssesaed  agunst  the  lands  with- 
in an  area  described,  ai  benefit!,  eonsider- 
Ing  the  benefiti  received  by  kaeh  lot  nithin 
the  arcA.  Such  isseeamenta  wen  declared 
a  lien  on  the  lota  Bererally  aweaged,  and 
were  to  be  collected  aa  apecial  improvement 
taxes  in  five  equal  inatalmenta,  with  inter- 
eat  at  4  per  cent  until  paid.  The  lot  own- 
ers were  not  fwmallj  notified,  but  notice 
was  given  bf  publication  to  all  property 
owners,  sa  required  by  the  statute.  Fol- 
lowing the  act,  a  jurj  of  seven  waa  ap- 
^  pointed,  who  viewed  the  property  and  as- 
Jl  sessed  dtunagei  and  benefit*;  the  lot  owned 
>  by  this  appellant  being  asBesied  for  bene- 
fits in  the  sum  of  (1,000.  A  rule  waa  then 
made  requiring  all  persona  whose  lots  had 
been  ao  assessed  to  appear  and  show  cause 
why  the  verdict  of  the  jury  of  seven  should 
not  be  confirmed.  The  appellant  appeared 
and  filed  a  number  of  objections,  which  may 
be  shortly  stated  aa  lollows: 

a.  That  the  act  of  Congress  ia  unconatftu- 
tional,  as  not  providing  for  notice,  and  as 
an  arbitrary  assessment  of  one  half  of  the 
damage  upon  lots  in  a  designated  area. 

b.  That  the  assessment  against  the  ap- 
pellant was  excessive,  unjust,  and  an  un- 
equal apportionment  of  benefits. 

c  Want  of  notice  and  opportunity  to  ap- 
pear and  be  heard  by  the  court  or  the  said 
Jury  of  seven,  and  want  of  notice  as  to  any 
of  the  proceedings  until  cited  to  show  cause 
why  the  verdict  of  the  jury  should  not  be 
eon  firmed. 

These  objections  were  overruled  and  the 
verdict  and  aasesament  confirmed.  Thia 
final  judgment  was  on  June  27,  1900.  Like 
objections  by  other  lot  owners  asaesaed  tor 
benefits  were  filed  and  overruled  at  the 
same  time. 

From  this  action  of  the  supreme  court  of 
the  District  an  appeal  waa  prayed,  but 
never  prosecuted.  More  than  two  years 
thereafter  the  commissioners  advertised  the 
lot,  and  proceeded  to  sell  the  same  to  en- 
force payment  of  the  whole  amount  of  the 
assessment.     Thereupon  this  bill  was  filed. 

There  is  no  assignment  of  errors,  ns  re- 
quired by  S§  0B7  and  1012,  Rev.  Stat.  (U. 
8.  Comp.  Stat.  IMl,  pp.  712,  71S),  and  by 
the  3Sth  rule  of  this  court.  These  statutes 
and  the  rule  apply  to  appeals  from  the 
courts  of  the  District  of  Columbia,  as  we 
pointed  out  in  the  case  of  Columbia  Heights 
Realty  Co.  v.  Rudolph,  217  U.  a  B47,  64  L. 


•d.  B77,  SO  Bnp.  Ct  Rep.  ni.    An  aasign- 
ment  in  the  brief  of  appellant  seems  to 
have  been  regarded  by  manj  members  of 
the  District  bar  as  sufficient.     That  erro- 
neous practice  has  been  followed  here,  and  ^ 
three  errors  have  been  sasigaed,  though  In  j[ 
•substance  there  are  but  two.    One  Is  that  • 
the  act  of  February  10,  1SS9,  fra  the  ezten- 
sion  of  Rhode  Island  avenue,  is  nnconsti* 
tntionaL     The  other  is,  that  the  judgment 
confirming  the  assessment  made  by  a  jury 
of  seven  over  the  objection   of  the  appel- 
lant is  void,  and  conferred  no  authority  te 
enforce  by  sale  the  assessment  so  made. 

Thia  appeal  was  taken  prior  to  the  warn- 
ing conbdned  in  the  Columbia  Heights 
Realty  Company  Case.  For  this  reaaon, 
we  shall  avail  ourselves  of  the  provision  la 
the  21st  rule  of  this  court,  by  which  we  re- 
serve the  right  to  "notice  a  plain  error," 
not  because  we  assume  the  erron  assigned 
in  the  brief  to  be  "plain,"  but  that  quea- 
tiona  of  such  gravity  may  not  be  passed 
without  notice,  in  view  of  the  practice  here- 
tofore prevailing  in  the  eourta  of  the  Dis- 
trict of  Columbia. 

The  objection  to  the  eonstitutionality  of 
the  act  of  February  10,  1S09,  as  stated  in 
appellant's  brief,  is,  "that  it  anthorlaea  an 
assessment  of  appellant's  property  to  meet 
the  cost  of  public  improvements,  in  sub- 
stantial excess  of  the  special  benefits  eon- 
f erred  by  the  improvements,  and  to  the 
extent  of  such  excess  confiscates  appellant's 
property  to  publie  use  vrithovt  compoua- 

If  by  this  ft  is  meant  to  say  that  the  act 
upon  its  face  authorizes  an  assessment  for 
benefits  in  excess  of  actual  t>enefita  con- 
ferred, the  objection  is  not  tenable.  There 
is  nothing  upon  the  face  of  the  act  to  In- 
dicate that  one  half  of  the  damage  award- 
ed to  those  owners  whose  property  is  tak- 
en for  the  extension  of  the  street  is  an 
amount  in  substantial  exeeaa  of  the  special 
benefits  realized  by  owners  of  property  in 
the  special  improvement  district  created  by 
the  act.  If,  on  the  other  hand,  it  is  meant 
that,  as  matter  of  fact,  the  assessment 
against  owners  assumed  to  be  benefited  is 
so  excessive  as  compared  to  actual  benefits 
as  to  amount  to  a  taking  of  such  exoete  ^ 
for  publie  purpose  without  compensation,  je 
then  there  is  no  evidence  In  the*  record  ■ 
bearing  upon  the  subject.  The  question  of 
the  excessiveness  of  a  spei^i  aaseasment 
for  benefits  resulting  from  a  publie  street 
improvement  is  one  of  fact.  English  v. 
Arizona,  SU  U.  &  SOS,  B3  L.  ed.  1030,  21 
Sup.  Ct  Rep.  ess. 

That  Congress,  under  its  wide  legislative 
power  over  the  District  of  Columbia,  may 
create  a  special  improvement  district,  and 
charge  a  part  or  all  of  the  cost  upon  the 
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pnp«r^  In  tlut  inprvnotnit  Aatrtet,  no 
hKTdly  b«  donbUd.  It  would  b*  Imt  an  az- 
•rdH  of  tha  pow«r  of  tuatfaM  f«r  a  public 
pnrpoM  in  an  «ra»  oured  out  for  tha  pur- 
poM.  In  Webater  v.  Fargo,  181  U.  B.  3M, 
iS  li.  ad.  91£,  21  Svp.  Ct.  Rep.  SZ3,  it  wu 
hald  tliat  a  itAte  might  snata  aueh  apeeial 
taxing  districts,  and  eharga  the  whole  or 
part  of  the  cost  of  a  local  improveiaeiit  vp- 
on  tha  property  in  the  district,  either  ac- 
oording  to  valuation,  anperflcial  area,  or 
frontage.  That  it  ii  within  the  power  ti 
Congreaa  to  create  auch  a  special  ituprove- 
ment  diitrict,  and  charge  the  cost  of  an 
improvement  therein  according  to  the  bene- 
Sta  received  by  property  within  such  dii- 
trict, haa  been  mora  ttiao  once  affirmed. 
Bawman  v.  Row,  167  U.  S.  648,  4!  L  ed. 
Z70,  17  Snp.  Ct  Rep.  868;  Wight  t.  David- 
eon,  181  U.  8.  371,  40  L.  ed.  000,  21  Sup. 
Ct.  Rep.  BIB;  Martin  r.  District  of  Colum- 
bia, 205  U.  8.  13S,  61  L.  ed.  743,  27  Sup. 
Ct  Rep.  440;  Columbia  HeighU  Realty  Co. 
T.  Radolph,  217  U.  a  647,  64  L.  ed.  877,  30 
Snp.  Ct  Rep.  681. 

When,  aa  under  the  act  for  the  ezteuiioii 
af  Rhode  Island  avenue,  onlj  one  half  of 
the  cost  ia  to  tie  charged  upon  lot  owners 
within  tha  improvement  district,  and  that 
upon  each  lot  owner  id  proportion  to  the 
benefit  his  propertj  has  received,  the  ques- 
tion of  whether  one  such  owner  has  been 
assessed  beyond  his  proportion  ia  one  of 
fact,  and  doea  not  tonch  the  validity  of  tbe 
Improvement  act.  Thia  appellant  was  an 
owner  within  tha  apecial  improvement  dis- 
trict. That  he  was  benefited  to  the  extent 
of  (1,000  has  been  determined  by  the  con- 
firmed verdict  of  the  iury,  which  was 
eliarged  with  the  duty  of  proportionately 
distributing  that  part  of  the  damages  which 
I,  Congress  required  to  be  paid  by  owners 
J  within  the  improvement  district 
'  ■The  other  matter  to  be  noticed  ia  the 
emitention  that  tha  sale  to  enforce  the  lien 
of  the  assessment  is  under  an  absolutely 
void  judgment  of  the  supreme  court  of  the 
District  of  Columbia.  The  claim  Is  that 
when  the  appellant  appeared  under  a  cita- 
tion to  show  cause  why  the  verdict  of  the 
jury  of  seven  should  not  b«  eonflnned,  and 
filed  objeetioni  to  the  verdict,  that  it  was 
the  dnty  of  the  court  to  have  ordered  n 
Jury  of  twelve  for  a  re- examination  of  the 
matter.  The  section  under  which  this  con- 
tention is  made  prescribes  tbe  method  to 
be  purmed  for  the  aaaeaament  of  damages 
to  landownera  when  land  is  taken  or  dam- 
aged for  public  roada.  If  an  ownar  object 
to  the  laying  ont  or  extenaion  of  tbe  road 
or  atreet,  and  tha  damages  are  not  agreed 
upon,  a  jury  of  seven  is  to  be  impaneled, 
who  ar«  to  go  upon  the  premises  and  assess 
the  damagea,  and  this  assessment  is  to  be 


wdpead  to  wrlUng  and  tlgiiad  bj  tba  ]arj^ 

attested    ^7    the    marahal,    ratonad    Into 
oanrt,  and  "recorded." 

8«stIon  263  of  tha  Reriaed  Statntea,  ro- 
lating  to  tbe  Distiiet  of  Columbia,  provides 
that  "if  the  anthoritiea  or  any  owner  of 
the  land  are  dissatisfied  with  Uia  Terdtct," 
eta,  tha  marshal  ahall  be  ordered  to  sum- 
mon a  aeaond  jury  of  twelve,  wtio  are  to 
give  tba  partiea  notice  and  meat  on  tha 
premise*,  "and  proceed  aa  before  directed 
in  regard  to  the  first  jury." 

The  axeeptiona  filed  by  the  appellant,  anil 
otbera  included  in  aame  verdict,  have  else- 
where been  stated.  These  were  overruled 
and  the  assessment  confirmed  aa  made,  and 
eertifled  for  collection.  An  appeal  waa 
prayed  and  granted,  but  not  prosecuted,  be- 
cause of  a  stipulation  that  it  afaould  "abide 
by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  pending  eaae  of 
Wight  V.  Davidson,"  since  decided  and  re- 
ported in  181  U.  S.  371,  4S  L.  ed.  900,  21 
Sup.  Ct  Rep.  alS.  That  decision  was  ad- 
verse upon  every  question  common  to  tba 
two  eases.  After  the  decision  and  after  « 
tbe  time  had  elapsed  for  any  error  proceed-  Jg 
ing,  tbe  commiHsionera  of  tbe'DIstrict  pro-  * 
eeeded  to  advertise  a  sale  of  the  lota  so 
specially  assessed  for  tbe  collection  of  tha 
amount.  Thereupon  this  bill  was  Sled  and 
the  sale  haa  ever  since  stood  enjoined. 

Wight  V.  Davidson  did  not  present  one 
question  which  b  presented  here,  namely, 
that  it  waa  the  duty  of  tha  nisi  prius  court, 
upon  tbe  presentation  of  the  objection 
which  challenged  tha  aaaessmcnt  upon  this 
owner's  property  by  tlie  first  jury  aa  ex- 
cessive, to  have  at  onca  directed  the  call- 
ing of  a  second  jury,  under  %  263,  Revised 
Btatutea,  relating  to  tbe  District  of  Colum- 
bin.  It  ia  not  necessary  to  consider  tha 
effect  of  the  stipulation  to  abide  by  the  re- 
sult of  the  appeal  in  that  case,  aa  foreclos- 
ing the  question  stated,  inasmuch  aa  we  are 
clearly  of  opinion  that  the  failure  of  t)io 
supreme  court  of  tbe  district  to  order  a 
second  jury  was  at  most  an  error  which 
can  anly  be  available  in  appropriate  error 
proceedings.  It  is,  however,  in  thia  con- 
nection just  to  say  that  the  record  in  the 
case  fails  to  show  that  the  court  was  asked 
for  such  second  jury.  Tbe  duty.  If  it  ex- 
isted without  ineh  motion,  arose  from  tha 
fact  that  the  exceptions  ehallenging  tha 
amount  of  tbe  assessments  constituted  a 
statement  that  the  owner,  within  the  mean- 
big  of  g  203,  "waa  dissaUsfled  with  the  ver- 
dict thus  rendered,"  and  therefore  entitled 
without  more  to  another  jury.  But  the 
court  waa  possessed  of  jurisdictton  over  the 
parties  and  over  tbe  subject-matter.  If 
the  owner  assessed  did  not  in  aome  way 
take  steps  to  set  aalde  tbe  first  verdict,  iti 
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MflfirmatloB  woald  nifimrilj  b«  ftuL  If 
b*  wu  daalad  »  Meond  J1117  wImd  attltled 
to  it,  Um  eonrt  vmild  fall  into  «nort  but 
th«  ordar  oonflrming  tti*  MMUmeat  would 
not  be  void.  Tbere  i»  no  pouible  ground 
for  apholdlng  the  present  eoIUterml  attacL 
If  tho  order  wu  voideblo  onl^. 

The  oourt  was  in  the  exercise  of  e  spec- 

Ul  atatatorr  jurisdiction,  but  all  the  facts 

«  necMiarj  to  the  exercise  of  that  jurlsdic- 

S  tion  appear  to  have  existed,  and   aach   a 

*  judgment*  ia  no  more  subject  to  collateral 

impeachment  than   if  the  oonrt  had  been 

exercdaing    Ita    general    Jurisdiction.      Be- 

eombe  t.  Milwaukee  A.  St  P.  R.  Co.  23  Wall. 

108,  2S  L.  ed.  67;  Fauntleroj  t.  Lnm,  SIO 

U.  S.  230,  234,  62  L.  ed.  103S,  1041,  SB  Sup. 

Ct  Kap.  041}  United  States  use  of  Hine  t 

BfoTM,  SIS  U.  S.  483,  64  L.  ed.  1123,  31  Sup. 

Ct  Re^  ST. 

We  flud  no  error  In  the  decree  dtsmiasin); 
ib*  bill  for  which  we  should  revene,  and 
Cka  decree  ia  therefore  affirmed. 


Wtixa  li  350*)— Pbobatb  pRocnDnros— 
Publication  AoAiitsri  Uhknoivn  Hbibb. 
Probate  proceedings  in  the  District  of 
Columbia  in  which  a  verdict  sustaining  the 
will  has  been  rendered  by  a  jury  after  a 
trial  of  tbe  issues  framed  under  a  caveat 
will  not  be  act  aside  at  the  instance  of  the 
eaveator,  who  participated  in  the  proceed- 
ings, because  there  was  no  publication,  un- 
der tbe  act  of  June  30,  1002    (32  Stat  at 
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iN  ERROR  to  the  Court  of  Appeals  of  tbe 
District  o{  Columbia  to  review  a  Judg- 
ment which  affirmed  a  jodgment  of  the 
Supreme  Court  of  the  Dlatriet,  admitting 
K  will  to  probate.    Allirmed. 

See  same  case  below,  32  App.  D.  C.  188. 

The  facta  are  stated  in  the  opinion. 

HeisTS.  John  C.  Gfttlngs,  J.  M.  Obam- 
berltn,  and  Robert  E.  Mattingly  for  plain- 
tiff in  error. 


*  Mr.  JnatSee  liUttOB  daKmwd  tbe  opte-  f 
km  vf  tlie  eonrt: 

An  Instrument  purporting  to  be  tfa*  laal 
will  and  teatament  of  Mary  Hoskins  Lewis 
waa  ofFered  for  probate  by  L.  F.  Luclcet^ 
who  waa  named  exeoutoi  therein.  The  pe- 
tition aaldng  probate  averred  that  tbe  only 
benel!ciary  under  tbe  will  waa  the  defend- 
ant in  error  Margaret  Eatelle  Jones,  and 
that  the  decedent  left  "no  hair  at  law  or 
next  of  kin  so  far  aa  petitioner  knew,  with 
the  exception  of  David  W.  Lewie,"  her  bna- 
band.  Lewis  was  made  a  defendant  and  cit- 
ed. He  appeared,  filed  a  caveat,  and  denied 
that  the  will  waa  the  will  of  the  decedent 
Miss  Jones  appeared  and  filed  her  petition 
asliing  ttiat  the  will  be  admitted  to  probate. 
She  averred  that  Mrs.  Lewia  had  left  nei- 
ther heir  nor  next  of  kin,  save  her  husband, 
but  asked  that  publication  be  made  for  un< 
known  heirs.  Both  petitions  aaked  that  is- 
sues be  framed  tor  trial  by  a  jury.  Isiuea 
were  accordingly  settled  and  a  daj  named 
tty  order  of  the  oourt  for  triaL 

The  jury,  on  February  3,  1908,  fonnd  the 
issues  in  favor  of  the  proponents  of  the 
will,  the  trial  having  been  bad  so  far  as  ap- 
pears without  objection  by  anyone,  and 
without  any  suggeation  that  there  were 
heirs  or  next  of  kin  in  eiistenea  who 
shonld  be  brought  before  the  court  Thus 
the  matter  stood  until  February  24th,  when 
the  court  ordered  publication  for  unknown 
heirs  and  next  of  kin  of  the  said  Mary  Hos- 
Idns  Lewia,  "and  for  all  others  ooncerned,' 
to  appear  on  April  3d  and  show  causs  why 
tbe  application  for  probate  of  the  will  should 
not  be  granted.    Publication  naa  duly  made. 

Fending   snob    publication,    Lewis   moved 
the  court  to  vacate  the  order  framing  issues, 
and    all    subsequent    proceedings,    because 
there  had  been  no  publication  for  unknown 
heirs  or  neat  of  kin  of  the  decedent  when  ^ 
the  issuea  were  framed  or  tried.    On  April  g 
Bth,  this  motion  was  denied,*  and  on  April  • 
16th  the  will  was  orderd  to  Iw  recorded  aa 
the  last  will  and  testament  of  Mary  Hoa- 
kins   Lewis. 

From  that  Judgment  David  W.  Leiris  ap- 
pealed to  the  court  ol  appeals  for  the  Dis- 
trict of  Columbia,  which  affirmed  the  action 
of  the  oonrt  below.  From  tbia  Judgment  of 
affirmance,  this  writ  of  anor  has  been  sued 

Tbe  only  question  relied  upon  for  rsver*- 
al  Is  that  the  probata  eonrt  bad  no  Jnrlsdle- 
tion  to  admit  the  will  of  Mrs.  Lewis  to 
probate,  becatise  the  Issues  under  tbe  caveat 
filed  by  the  plaintiff  in  error,  and  tbe  trial 
of  those  issues  by  a  jury,  was  prior  to  the 
publication  for  unknown  heirs  and  next  of 
kin  of  the  decedent. 

The  procedure  for  the  probate  of  wills  is 
be  found  in  ||  130  to  141,  IndnsiTs^  af 
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tb«  Coda  of  Un  Diatriot  of  CoInmbU  [31 
Btat.  at  L.  12I1-12I8,  chap.  864].  Baotiott 
130  deals  with  notice  when  tbera  ta  no 
caTeat,  npon  preaeatation  of  a  petition  aik- 
ing  probate,  and  requires  a  citation  to  is- 
sue to  all  persons  who  would  be  interested 
in  the  state  If  no  will  had  been  executed,  aiid 
that  it  iuch  peraona  are  "returned  aa  not 
to  be  found,"  then  there  ahall  be  a  publica- 
tion for  Buch  persons.  No  iuch  return  waa 
aade  in  thia  ease.  No  persons  were  cited 
«r  eould  be  cited,  except  David  W.  Lewis, 
who  was  dulj  cited  as  the  only  known  per- 
•on  interested  in  case  there  was  no  will. 

Section  140  deals  with  the  trial  of  issues 
when  a  caveat  is  filed.  That  section  pro- 
Tides  that  "if,  as  to  any  partj  in  interest, 
the  notification  shall  be  returned  'not  to  be 
found,'  the  court  shall  aasigu  a  new  day  for 
■aeh  trial  and  shall  order  publication."  In 
the  present  case  there  waa  no  return  of 
notlae,  "not  to  be  found,"  as  to  any  person 
auppoaed  to  be  interested. 

But  S  130  waa  amended  b^  the  act  of 
June  30,  1902,  b;  a  provision  in  theaa 
words: 

"In  all  eases  where  it  Is  made  to  appear 
to  the  eatisfactiou  of  the  court  that  all  or 
>  auj  of  the  next  of  kin  or  heira  at  law  of  the 
*  deceased  are  unknown,  such  unknown  next 
'  of  kin  or  heira  at  law  may  be  proceeded 
B^nat  and  described  in  the  publication  of 
notice  hereinbefore  provided  for  as  'the  un- 
known next  of  kin,'  or  'the  unknown  heira 
at  law,'  aa  the  case  maj  be,  of  the  deceased, 
and  by  such  publication  of  such  notice  un- 
der auch  designation  such  unknown  next  of 
kin  and  heira  at  law  shall  be  as  eflectually 
bound  and  concluded  as  if  knoivn  and  their 
name*  were  specifically  aet  forth  in  aaid 
order  of  publication."  [32  Stat,  at  L.  6ZS, 
ehap.  13SS.] 

Aaauniing  that  publication  for  unknown 
heirs  and  next  of  kin  is  authorized,  whether 
a  caveat  has  been  Sled  or  not,  it  is  evident 
that  there  ia  no  failure  of  jurisdiction  be- 
cause such  publication  was  not  made,  unless 
there  was  something  in  the  record  showing 
that  there  were  persona  actually  or  probably 
In  exiatenee  who  were  heirs  at  law  or  next 
of  kin  whose  names  were  unknown.  The 
language  of  the  opening  line  of  the  amend- 
ment is:  "In  all  cases  where  it  is  made 
to  appear  to  the  eatisfaction  of  the  court 
that  all  or  any  of  the  next  of  kin  or  heira 
•t  law  of  the  deceased  are  unknown,  such 
nnknovn,"  etc.,  "may  be  proceeded  against," 
etc. 

Now,  what  waa  the  case  herd  The  peti- 
tion of  the  propounder  of  the  will,  the  exec- 
utor named  therein,  averred  that  upon  hie 
information  and  belief  there  were  no  heirs 
at  law  or  next  of  kin,  except  David  W. 
Lewis.  Margaret  Estelle  Jones,  the  sole 
benefleiary   under   the   will,   made   a    like 


avarment  In  bar  petition,  Jdolng  I>  tlio 
prayer  for  probate  and  for  the  framing 
of  issuea  to  be  tried  by  jurj.  David  W. 
Lewis,  the  buabaad  of  tbe  decedent,  and  in- 
tereeted  only  in  ease  there  waa  no  wilt, 
made  no  averment  that  there  were  any  per* 
sons  other  than  himself  interested  in  pre- 
venting  probate.  He  asked  the  court  to 
frame  isaues  for  a  jury  trial.  He  obtaineti 
auch  an  order  himself.  Ha  also  obtained  a» 
order  setting  a  day,  montlie  ahead,  for  the- 
trial  of  such  iaauea.  The  trisJ  came  on. 
He  made  no  suggestion  that  there  were  any 
unknown  heirs  at  law  or  next  of  kin,  and  ^ 
asked  no  order  ol  publication  for  them,  g 
Tba  trial  of  the  iaauea  was  fatal  to  him.  * 
Tbe  court,  before  ordering  the  will  to  be 
recorded  upon  tbe  verdict,  took  the  precait. 
tion  to  order  publication  for  any  uaknowB 
heirs  or  next  of  kin,  and  for  all  other  per- 
B0Q8  concerned,  to  appear  and  ahow  causey 
by  a  day  uamed,  why  thia  will  ahould  not 
be  probated.  Then,  and  only  then,  did  the 
plaintlS  In  error  wake  up.  But  only  to 
aak  that  tbe  court  vacate  the  order  settling 
the  issues  and  the  verdict  of  the  jury  tber» 
on,  because  this  publication  bad  not  been 
made  before  any  step  had  been  takeik 
Neither  then  nor  at  any  other  time  did  be 
ever  auggest  that  there  were  anywhere  up- 
on the  surface  of  the  earth  any  person  who 
was  an  heir  at  law  or  next  of  kin.  There 
was  under  such  circumstances  no  reason  fo> 
publishing  for  people  about  whose  existence 
there  was  no  shadow  of  evidence.  The  lact 
that  tbe  court,  out  of  precaution,  held  up 
the  final  probate  until  publication  might  b» 
made,  doea  not  raise  a  presumption  that 
there  were  any  aueb  persona.  HolUngavrorth 
V.  Barbour,  4  Pet  466,  477,  7  L.  ed.  B22, 
820. 

Under  the  facts  of  this  case  there  wao  n* 
occaaion  to  make  publication  for  unknown 
heirs  at  law  or  next  of  kin,  and  no  error  in 
denying  the  application  to  vacate  the  ver- 
dict, or  in  ordering  the  will  to  probate. 

Affirmed. 


cm  u.  B.  m.] 
JOSEPH  N.  CARPENTEB  at  aL,  PeUtion. 


DAVm  J.  WINN. 

DiscovEBs  (1  83»)— Pboddction  of  Books 
AMD  Papbbb  iif  Action  at  Law. 
A  court  of  law  is  not  empowered  to  cani<- 
pel  one  party  to  an  action  to  produce 
Dooka  and  papers  in  advance  of  trial  for 
his  adversary's  examination  and  inspection, 
by  the  ^rovlaio^ni  of  U.  S.  Rev.  Stat,  j  724, 
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flrfoB  or  power,  whloli  eoDtain 


•Tjdam  pertinent  to  the  teaue  in 
ftnd  imder  rircumetaiicee  where  thej  might 
be  eooipeUed  to  prodnoe  the  eune  hj  the 
ordlneiT  mlee  of  proceeding  In  ehencMT. 
[Bd.  Nate.— For  other  e«i»e.  lee  DUcovery. 
Cent.  DIt.  i  101;   Dec  DIC-  I  tt.*] 

[No.  133.1 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeale  for 
the  Second  Circuit  to  review  e  judgment 
which  affirmed  e  judgment  of  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  entered  bj  default  because  of  de- 
fendants' refusal  to  produce  books  end  pa- 
pere  to  advance  of  trial.    Reversed. 

See  same   case   below,   91   a  C.  A.   SOI, 
165  Fed.  836. 

J       Statement  bj  Mr.  Justice  Lnrton; 

'  'In  an  action  wherein  David  J.  Winn  wns 
plaintiff  and  Joseph  N.  Carpenter  and 
Others  detendants,  the  platntill,  Winn,  ob- 
tained an  order  from  the  court,  requiring 
tlie  defendants  to  produce  certain  books  and 
papers  aaid  to  contain  evidence  material  to 
make  out  the  plaintiff's  case.  The  or- 
der required  the  defendants  to  produce 
"all  of  their  books,  papers,  writings,  ac- 
count books,  day  books,  blotters,  jour- 
nals, registers,  cosh  books,  chetk  books, 
contracts  contract  slips  and  memoranda, 
made  or  received  by  them,  their  agents,  and 
employees,  which  contain  any  memoranda 
or  any  buaineas  transactions"  relating  to  the 
plaintiff  during  the  jesrs  1005  and  1006, 
and  particularly  pertaining  to  a  certain 
brokerage  transaction  in  cotton.  The  or- 
der required  such  production  before  the 
trial,  and  that  the  plaintiff  and  his  attor- 
ney! flhontd  be  allowed,  at  the  office  of  the 
defendants,  within  a  time  named,  access  to 
■uch  books  and  papers,  with  leave  to  "ex- 
amine  and  Investigate  the  same,  and  to 
make  copies  and  extracts  from  such  hooka, 
documente,  and  writings."  The  order  con- 
eluded  thus:  "In  the  event  the  defendants 
fail  to  comply  with  this  order,  judgment 
against  them  shall  be  entered  by  default." 
The  defendants,  conceiving  that  the  court 
had  no  authority  to  require  the  production 
of  their  business  books  and  correspondence 
before  the  trial  of  the  cause,  for  the  inves- 
tigation of  the  plaintiff,  declined  to  obey 
the  order.  Thereupon  judgment  by  default 
was  entered  and  a  jury  impaneled  to  assess 
the  plaintiff'e  damages,  which  being  done, 
there  woa  judgment  for  the  plaintiff  for 
the  amount  so  aasessed.  This  judgment 
was  affirmed  by  the  circuit  court  of  ap- 


ICr.  John  B.  Abney  tor  petitioners 
Messrs.   John   W.  Boothby   and  ErnMt 
E.  Baldwin  for  respondent. 

*  Mr.  Jnitice  Zjurton,  after  making  the  f 
foregoing  statement  of  tbe  cose,  delivered 
the  opinion  of  the  court: 

The  question  is  whether,  under  S  7^  (*f 
tbe  revised  Btatutea  (U.  S.  Comp.  Stat. 
1901,  p.  683),  a  court  of  law  may  com[>d 
one  party  to  an  action  to  produce.  In  ad- 
vance of  the  trial,  books  and  papers  for 
examination  and  inspection  of  his  adver- 
sary. 

Section  724  ia  substantially  the  15th 
section  of  the  Judiciary  set  of  17S9  H  Stat. 
at  L.  82,  chap.  20,  U.  8.  Comp.  SUt  ISOl, 
p.  6S3].     It  reads  as  follows: 

In  the  trial  of  aetlous  at  law,  the  court* 
of  the  United  States  may,  on  motion  and 
due  notice  thereof,  require  the  parties  to 
produce  iMoks  or  writings  in  their  posses- 
sion or  power,  wUch  eontain  evidence  per- 
tinent to  the  isiue,  in  cases  and  under  cir- 
cumstances where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  mlei 
of  proceeding  in  chancery.  If  a  plaintiff 
fails  to  comply  with  such  order,  the  court 
may,  on  motion,  give  the  like  judgment  for 
the  defendant  as  in  cases  of  nonsuit;  and 
If  a  defendant  fails  to  comply  with  inch 
order,  the  court  may,  on  motion,  give  Judg- 
ment against  him  by  default.' 

The  purpose  of  the  provision  is  to  pro- 
vide a  substitute  for  a  bill  of  discovery  in 
aid  of  a  legal   action.     It  may  be  invoked 
only  when  the  document  Bought  'contains 
evidence   pertinent   to   the   issue,'   and   *in 
cases   and  under  circumstances   when  tbey 
might  be  compelled  to  produce  the  same  by 
tbe  ordinary  rules  of  proceeding  in  chan-  ^ 
eery."     The  penalty  for   failing  to  comply  * 
with  such  an  order  it*  exceedingly  stringent,  ■ 
— that  of  a  nonsuit  or  a  judgment  by  de- 
fault. 

For  more  than  a  century  trial  courts 
have  disagreed  as  to  whether,  under  this 
enactment,  the  procedure  is  limited  to  a 
requirement  that  the  books,  documents,  and 
writin29  be  produced  at  tbe  trial,  or.  In  the 
discretion  of  the  court,  before  the  trial,  for 
euch  investigation  and  examination  as  the 
party  obtaining  the  order  might  desire 

The  contention  upon  the  one  side  Is  that 
In  the  trial"  does  not  mean  "at  the  trioV 
or  "during  the  trial,"  but  at  any  time  aftor 

The  doubt  about  the  meaning  of  tbe  pro- 
vision is  engendered  by  the  use  of  the 
worilB  "in  the  trial."  It  is,  of  course,  urged 
that  if  tbe  Congreoa  had  intended  to  limit 
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the  right  to  avA  prodnetion,  tt  wonU  Iut« 
Htd  "at  the  trial,"  or,  "on  the  trial."  But 
II  !■  laid  with  equU  {oroe  that  if  the  pur- 
poea  was  to  eompel  laoh  productioo  hetore 
the  trial  aiid  after  isiue  joined,  Congreae 
would  bare  robetltnted  the  worde,  "In 
action  at  law,"  initead  of  ming  words 
seeminglj  more  reatrictlve. 

But,  taking  the  words  aa  written,  what 
must  we  infer  Congress  to  have  meant  by 
empowering  the  court  to  compel  production 
■in  the  trial?" 

Some  of  the  eonsi  derations  which  col- 
lectlvelf  lead  us  to  conclude  that  the  words 
"in  the  trial"  mean  "on  or  at  the  trial" 
these: 

a.  The  significance  of  the  word  "trial." 
Does   that    word   embrace   anjrthiDg   n 
than    is    commonly    nnderstood    when 
speak    of  the  "trial"  of  an  action  at  li 

Or  doea  it  inclnde,  as  contended  here,  evary 
etep  in  a  cause  between  ieeue  joined  and 
that  judicial  examination  and  decision  of 
the  issues  in  an  action  at  law,  which  we  al- 
ways refer  to  as  the  trial  1 

Blackstone  deflnea  "trial"  to  be  the  ex- 
amination of  the  matters  of  fact  In  issue. 
0)  S  Bl.  Com.  SSO.  This  definition  la  adopUd 
S  by  BoUTier.  In  Miller  v.  Tobin,  9  Sawy. 
*  401,  411,  18  Fed'OOO.  619,  Judge  Dead;  ap- 
plied this  meaning  to  the  removal  act,  say- 
ing: "  'Trial'  is  a  common-law  term,  and 
ia  commonly  used  to  denote  that  step  in  an 
action  by  which  ieaues  or  questions  of  fact 
are  decided."  Bnt  the  word  has  often  a 
broader  signifleanee,  as  referring  to  that 
final  examination  and  decision  of  matter  of 
law  aa  well  as  fact,  for  which  every  ante- 
cedent step  is  a  preparation,  which  we  com- 
monly denominate  'the  tnat."  Many  caaes 
are  cited  for  this  definition  In  2S  Am.  & 
Eng.  Enc.  Law,  p.  836.  But  this  does  not 
help  out  those  who  would  broaden  the 
meaning  so  as  to  justify  an  order  to  pro- 
duce before  such  judicial  examination  of 
both  matters  of  fact  and  law  which  consti- 
tute that  final  step  which  ia  called  "the 
trial." 

b,  "In  the  trial"  implies  a  reatricted  use 
of  the  procedure  aa  compared  to  a  bill  of 
discovery. 

Under  the  ordinary  rales  of  procedure  In 
chancery  to  obtain  a  discovery  of  evidence 
material  to  the  maintenance  or  defense  of 
an  action  at  law,  such  evidence  roust.  In 
the  very  nature  of  things,  result  in  pro- 
duction before  the  "trial"  at  law.  Such 
procedure  is  still  open  if  it  is  desired  to 
have  the  evidence  produced  before  the  trial. 
A  court  of  equity  doea  not  lose  Ita  juris- 
diction to  entertain  a  bill  for  the  discovery 
of  evidence  or  to  enjoin  the  trial  at  law  un- 
til obtained,  because  the  powers  of  the 
eoorta  of  law  have  been  enlarged  ao  aa  to 


make  the  equitable  ramody  nnnaoMsai;  ia 
some  drcumstanea*.  Sea  the  very  Instru^ 
tive  disooisioa  of  the  question  by  Judge 
Wallace  In  Colgate  t.  Campaignie  Fraucaisa 
du  Telegraphe,  23  Blatcbf.  Sa,  23  Fed.  B2. 

In  Guyot  v.  Hilton,  32  Fed.  743,  an  appli- 
cation under  |  784  to  require  the  plaintifi 
to  produce  for  the  inapectiou  of  the  de- 
fendanta  the  buBiness  books  of  the  plaJu- 
tiS's  firm  for  certain  years  "in  order  to 
enable  them  to  prepare  for  trial"  waa  de- 
nied, Judge  Lscombe  eaying  that  the  propet 
practice  to  obtain  auch  relief  waa  by  a  bill 
in  equity  for  diacovery.  g 

The  statute  may  therefore  be  well  re-  J 
garded  as  aSordingaa  short  and  quick  way  • 
of  obtaining  documentary  eridenea  for  use 
"in  the  trial"  of  an  action  at  law,  leaving 
the  pariiea  to  a  biU  of  discovery  if  they 
daaira  the  production  before  the  trial  lot 
the  purpose  of  preparing  for  it. 

&  Another  consideration  leading  to  the 
same  conclusion  is  found  in  the  fact  that 
a  bill  of  disoorary  cannot  be  used  merely 
for  the  purpose  of  oiabllng  the  plaintiff 
in  such  a  bill  to  pry  into  the  case  of  hia 
adversary  to  learn  ita  strength  or  weakness. 
A  diacovery  sought  upm  suspicion,  aurmlsa^ 
or  vague  gueasea  is  called  a  "flahing  bill," 
and  will  be  dismissed.  Story,  Eq.  PL  g| 
320  to  326.  Snch  a  bill  must  seek  only  evi- 
denee  which  is  material  to  the  support  of 
the  complainant's  own  ease,  and  prying  into 
the  nature  of  hia  adversary's  ease  will  not 
be  tolerated.  The  principle  is  stated  by  a 
great  authority  upon  equity  thus:  "Not 
lias  a  party  a  right  to  any  discovery  except 
of  facts  and  deeds  and  writinga  necessary 
to  hie  own  title  under  which  he  claims;  for 
he  is  not  at  liberty  to  pry  into  the  title 
of  the  advene  party."  2  Story,  B^  Jur. 
g  1490;  Kettlewell  t.  Barstow,  L.  H.  7  Ch. 
689,  694,  41  L.  J.  Ch.  N.  8.  7,  16,  27  L.  T. 
N.  S.  258,  SO  Week.  Kep.  917.  In  Ingilby 
V.  Shafto.  33  Beav.  31,  8  Jur.  N.  B.  1141,  32 
L.  J.  Ch.  N.  S.  807,  8  L.  T.  N.  a  7BS,  It  ivas 
held: 

The  province  of  diacovery  in  equity  Is 
not  to  compel  a  defendant,  who  is  a  plain* 
tiS  in  a  suit  at  law,  to  disclose  In  what 
manner  hs  intends  to  make  out  his  case  at 
law.  The  plaintiff  In  equity  ia  entitled  only 
to  the  discovery  of  euch  matters  in  the 
knowledge  or  possession  of  the  defendant  in 
equity,  as  will  enable  bim  to  make  out  his 
own  case  at  law;  and  exceptions  to  an  an- 
swer omitting  to  respond  to  inquiries  touch- 
ing the  mode  in  wbich  the  defendant  pur- 
posed to  make  out  his  case  at  law,  and  aa 
to  documents  "relating  to  matters  in  tha 
bill  mention,"  were  overruled. 

This  "fundamental  rule,"  aa  it  is  called 
by  Judge  Story  In  bis  work  upon  Equity 
Pleading,  %  317,  in  view  of  the  express  linl- 
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J  taUos  of  tha  Metim  *ta  eUM  and  tudflr 
m  «lreumatuiMB"  when  dlMOWjr  might  b« 
*  obtained  In  aqtiltri'lmpliea  tliat  prodnetion 
of  an  adrercaTT'*  docnmenta  ihonld  not  be 
requlrad  before  trial,  tbat  ono  part;  maj 
•xamiiia  and  Inipeet  in  learch  of  eTidence 
which  he  may  or  ma;  not  uae  in  the  trial, 
d.  Another  ooniideration  ariaee  from  the 
Tei7  atringent  penalty  which  la  to  result 
If  tile  Judge  Bhall  conclude  that  the  docu- 
inenta  desired  hare  not  been  produced.  The 
party  against  whom  sach  an  order  ia  aougbt 
haa  the  undoubted  right  to  make  every  ob- 
jection which  he  could  make  were  he  a  de- 
fendant in  equity  to  a  bill  seeking  diacor- 
•ry  of  the  aame  evidence;  for  the  right  to 
compel  production  is  no  broader  under  the 
■tatute  than  under  a  discovery  proceeding 
In  equity.  Tbia  would  include  the  right  to 
inelet  tliat  the  caae,  the  drcumatances,  and 
the  purpose  to  be  advanced,  were  not  such 
•a  to  Justify  the  order.  He  must  also  be 
heard,  if  he  desiree,  upon  the  pertinency  of 
the  evidence  which  is  being  sought,  and  the 
right  to  insist  that  he  be  not  required  to 
disclose  that  which  pertains  only  to  his  side 
of  the  ease,  but  only  that  which  Is  material 
to  maks  out  the  case  of  the  party  aeekln;; 
ihe  order. 

When,  where,  and  how  are  these  impor- 
tant questions  to  be  heard  and  decided  I  If 
beard  by  the  court  in  advance  of  the  trial, 
It  will  often  be  necesaary  that  it  ehall  poa- 
aeaa  itself  of  that  kind  of  knowledge  of 
the  caae  which  can  be  had  only  on  the  trial 
where  the  evidence  is  to  be  produced.  This 
In  man;  cases  will  practically  require  two 
triale:  one  before  the  Jury  is  impaneled, 
another  after.  Opportunities  for  a  miscar- 
tiage  of  justice,  as  well  as  inconvenience  to 
the  trial  Jndga,  may  be  reduced  to  a  mini- 
mum by  making  an  order  to  produce  at  the 
trial,  or  there  show  cause  why  he  ahould 
not.  Baa  r.  Steele,  3  Wash.  C.  C.  381.  Fed. 
Cas.  No.  l,088j  Dunham  v.  Riley,  4  Wash. 
C.  0.  126,  Fed.  Caa.  No.  4,ISS. 

In  Bas  V.  Steele  the  order  waa  to  produce 
at  the  trial.  Nothing  is  a^d  in  the  opinion 
«  of  Mr.  Justice  Washington  about  production 
f  before  the  trial,  but  the  construction  of*the 
act  by  tha  learned  Justice  fumiBhes  prac- 
tical reason  for  construing  ths  statute  as 
we  have  indicated.  Conatruing  the  section, 
be  said: 

"It  i*  not  difficult  to  give  a  construction 
to  the  section  of  the  act  of  Congress.  When 
either  party  wanta  papers,  he  must  give 
notice;  and  he  haa  In  view  one  of  these 
objects;  let.  That  If  the  papers  called  for 
are  not  produced,  he  may  be  enabled  to 
argue  against  the  party  not  producing  them 
to  the  Jury;  2d.  This  object  may  be  to  ob- 
tain evidence  from  the  contents  of  the 
papers  called  for;    and  3d.  To  move  the 


court  (or  »  nontnlt,  or  (n  a  Judgment  by 
default,  aa  tha  case  may  ba.  But  In  either 
ease,  the  party  must  entitle  himself  to  tba 
benefita  of  the  section,  by  showing  that  the 
party  was  in  possession  of  the  papers  oalled 
for;  and  he  muat  also  ^ve  evidence  of  the 
contents  of  the  papers;  for  It  will  not  do 
tar  him  only  to  say  what  those  contents 
are.  The  court  will  require  reaaonabia 
proof  of  the  possession  and  of  the  perti- 
nency of  the  papera.  If  the  object  of  the 
party  is  to  avail  himself  of  the  provisiona 
of  the  section,  so  as  to  move  for  a  nonault, 
or  for  Judgment  by  default,  he  must  put 
the  party  on  hie  guard,  and  let  him  know 
the  consequences  of  a  refusal;  and  the 
party  receiving  such  notice  will  come  pre- 
pared to  meet  it.  In  any  such  ease,  when 
the  party  ia  called  on  to  produce  papera, 
he  may  make  oath  that  he  has  them  not, 
and  thus  extricate  himself  from  difficulty. 
This  Is  the  caae  In  chancery,  where  the 
plaintiff  charges  the  defendant  with  having 
papers  to  which  he  haa  a  right,  and  ths 
defendant  relieves  himself  by  hla  oath;  and 
this  may  be  met  by  contrary  proof  of  two 
witnesses.  In  every  case,  the  party  claim- 
ing the  papers  muat  give  evidence  of  the 
relevancy  of  the  papera,  and  of  the  opposita 
party  having  possession  of  them.  When- 
ever a  Judgment  by  default  or  a  nonault  Is 
intended  to  be  claimed,  the  notice  to  pre* 
duce  papera  must  give  the  party  informa- 
tion that  It  ia  Intended  to  move  for  a  non* 
suit  or  a  Judgment  by  default,  aa  the  ease  « 
may  be;>and  this  must  hereafter  be  eon-  ? 
sidered  as  the  rule  of  the  court,  under  this 
section  of  the  act  of  Congress." 

In  Dunham  v.  Riley  the  order  was  to  pro- 
duce on  the  trial.  Reasons  for  making  the 
rule  nisi  Instead  of  absolute  are  given  by 
Mr.  Justice  Waehington,  who  aald: 

"But  the  court,"  in  Bas  v.  Steele,  "did 
not  decide  whether  such  order  muat  be  ali- 
solute  in  the  first  instance.  We  think  It 
need  not  be  so;  but  that  upon  the  rule  to 
show  cauae,  it  may  be  made  nisi;  leaving 
the  court  at  liberty  to  enforce  the  rule, 
unless  the  plaintiff  can  show,  at  the  trial, 
good  cause  for  not  producing  them.  If  the 
rule  be  made  absolute  at  the  time  when 
it  is  argued,  the  court  ml^t  have  to  go 
prematurely  Into  an  Inquiry  into  the  case, 
in  order  to  decide  whether  the  order  should 
be  absolute  or  not." 

The  statute  bas  never  been  construed  by 
this  court,  and  the  practice  and  decisions  of 
the  inferior  courts  have  no  such  uniformity 
as  to  exert  any  controlling  Influence.  There 
are  perhaps  as  many  cases  upon  one  aide  aa 
upon  the  other.  We  shall  therefore  refer 
to  but  a  few  of  them. 

The  third  circuit  court  of  appeals  con- 
strues the  statute  aa  requiring  production 
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eml7  on  tba  trU.  Cuutt  t.  UltobeU  Com) 
A  Coke  Co.  10  I,JI.A.(N.S.)  »9.  Bl  C  C.  A. 
60,  150  Fed.  82,  M;  Peniuylruiw  R.  Co.  r. 
IntematioDkl  Coal  Uin.  Co.  U  a  C.  A.  481, 
UO  Fed.  766,  769. 

The  circuit  court  of  appetli  (or  the  aoe- 
«Bd  eircnit  reached  ut  oppoeite  eoneluaioii 
In  the  caae  noir  before  lu. 

Since  Jacquea  v.  Colline,  S  Blatehf.  23, 
Ped.  Cm.  No.  7,107,  decided  in  1840,  the 
United  SUtea  eourta  for  the  New  York 
dictricti  have  geuerall]'  followed  the  broad 
interpretation  of  Judge  Betti, — an  interpre- 
tatiOD  which  waa  plainly  influenced  bf  the 
practice  in  the  eourta  of  the  atate  of  New 
York  under  a  state  statute  dealing  with 
the  matter.  It  is  ligniflcant  that  in  Jacques 
T.  Collins  there  waa  no  opposition  to  the 
role  to  produce  before  trial,  and  no  eou- 
^  ilderation  given  to  the  practice  tinder  the 
*  stotuta  in  courts  of  the  United  Statee. 
-•  *Iu  Victor  a.  Bloede  Co.  r.  Joseph  Ban- 
croft ft  Sons  Co.  S8  Fed.  ITS,  though  since 
overruled  bj  the  circuit  court  of  appeals 
for  the  third  circuit,  there  ia  to  Im  found 
a  review  of  most  of  the  cases  bearing  upon 
the  subject. 

Hie  conclusion  which  we  reach  aa  to  the 
neaning  of  the  etatute  finds  support  in 
man]'  reported  eases,  which,  although  no 
more  numerous  than  those  upon  the  other 
«lde,  are  entitled,  ai  we  concelTe,  to  the 
greater  weight  aa  precedents.  The  verj 
early  practice  under  what  was  then  known 
Ma  the  IGth  section  of  the  judiciary  act  of 
17B9,  as  shown  by  Qeyger  v.  Geyger,  S  Dall. 
.»2,  1  L.  ed.  403,  Fed.  Ces.  No.  M75; 
Hylton  V.  Brown,  1  Wssh.  C.  C.  29B,  Fed. 
.Caa.  No.  6,981 ;  Triplett  t.  Bank  of  Wash- 
ington, S  Cranch,  C.  C.  046,  Fed.  Gas.  No. 
14,178,  and  Dunham  v.  Riley,  4  Wash.  C.  C 
128,  Fed.  Css.  No.  4,15G,  waa  to  direct  the 
production  of  books  and  documents  at  t!ic 
trisJ.  The  very  first  reported  opinion  under 
the  aeetion,  the  Geyi;cr  Case  cited  above, 
was  by  Mr.  Justice  Patterson,  one  of  the 
.auboommittee  of  the  judiciary  committee  at 
the  Senate  which  framed  the  art.  The  or- 
der in  that  case  tras  one  requiring  produc- 
tion on  the  trial  of  the  action.  Hylton  v. 
Brown,  I  Wash.  C.  C.  2S8,  Fed.  Caa.  No. 
«,S8] ;  Bas  v.  Steele.  3  Wash.  C  C.  381,  Fed. 
Oaa.  No.  1,088,  and  Dunham  r.  Riley,  4 
Wash,  a  C.  126,  Fed.  Caa.  No.  4,169,  were 
eases  in  which  Mr.  Justice  Washington  pre- 
sided. Some  of  the  observatiouB  of  the  jus- 
tice in  Bas  V.  Steele  and  Dunham  v.  Riley 
have  already  found  a  place  in  this  opinion. 
Two  other  of  the  early  practice  eaaes  worthy 
«(  notice  are  Triplett  v.  Bank  of  Waihln^- 
ton,  S  Cranch,  a  C.  640,  Fed.  Css.  No. 
14,178,  and  Waller  v.  Stewart,  4  Cranch,  CL 
■O.  632,  FM.  Caa.  No.  17,109. 

In  1BS3  the  interpretation  of  this  section 


of  the  JttdiHaiy  act  eama  bafora  Mr.  Jua- 
tiee  Curtis,  and  his  view  of  the  qnestion  ii 
found  in  laaigi  v.  Brown,  1  Out.  C.  C.  401, 
Fed.  Cas.  No.  0,998.  There  waa  a  motion, 
based  upon  afBdavits,  to  compel  the  pro- 
duction and  delivery  to  the  dork  of  tha 
court  of  certain  documenta  alleged  to  oon* 
tain  evidence  material  to  the  issues  in  » 
pending  action.  The  opinion  was  upon  thla 
motion.    Tha  justice  said:  ^ 

"TBy  the  oomnon  Uw,  a  notice  to  produea  ^ 
a  paper*  merely  enables  the  party  to  giva  • 
parol  evidence  of  ita  oontenta,  if  it  be  not 
produced.  Ita  nonproduction  has  no  other 
legal  conaequeoeo.  This  act  of  Congress  has 
attached  to  the  nonproduction  of  a  paper 
ordered  to  be  produced  at  the  trial,  tha 
penalty  of  a  nonsuit  or  default.  This  is 
the  whole  extent  of  the  law.  It  does  net 
enable  parties  to  oompel  the  production  of 
papera  before  trial,  but  only  at  tha  triat 
by  making  such  a  eaae  and  obtaining  aueh 
an  order  aa  the  act  eontemplstea.  The  ap- 
plicant must  show  that  tha  paper  exiata, 
and  ia  in  the  control  of  the  other  partyi 
that  it  ia  pertinent  to  the  Issne,  and  that 
the  case  is  such  that  a  coort  of  equity 
would  compel  ita  discovery. 

"Tba  application  for  such  an  order  may 
be  made,  on  notfca,  before  trial.  There  ia 
a  manifest  eonvenienco  in  allowing  tUa. 
But,  at  the  same  time,  I  think  the  court 
should  not  decide  flnslly  on  the  materlalitj 
of  the  paper,  except  during  the  trial;  be* 
cause  it  would  occupy  time  unnecessarily, 
and  it  might  be  very  difficult  to  dedde  be- 
forehand whether  a  paper  waa  pertinent  to 
the  issue,  and  whether  it  was  so  connected 
with  the  ease  that  a  court  of  equity  would 
compel  ita  production.  Theae  points  eonid 
ordinarily  be  decided  without  difficulty  dur- 
ing a  trial,  after  the  nature  of  the  ease  and 
the  posture  and  bearlnge  of  the  evidence 
are  seen. 

"If  the  notice  is  made  before  the  trial, 
the  correct  practice  seems  to  me  to  be,  after 
the  moving  party  has  made  «  prima  faoio 
case,  to  enter  an  order  niai,  leaving  it  for 
the  other  party  to  show  cause  at  the  trial. 
Ha  must  then  come  prepared  to  produce  the 
paper,  if  he  fails  to  show  cause." 

In  Merchants'  NaL  Bank  v.  SUte  Nat. 
Bank,  S  Cliff,  201,  Fed,  Caa.  No.  9,448,  Hr. 
Justice  Clifford  summarized  procedure  under 
the  section.    Among  other  things  he  said: 

"Those   conditiona   are  that   the   motion  « 
must  be  in  a  ease  at  law,  and  on  due  notice  2 
to  the  opposite  party,  and  lt*mu8t  appear  * 
that  the  hooks  or  writings  are  in  the  pos- 
asesion  or  power  of  the  other  party,  and 
that  they  contain  avldenee  pertinent  to  the 
isaue,  and  that  the  eaae  and  eireumstaneea 
are  such  that  the  party  might  be  compelled 
to  produce  the  aame,  as  therein  provided- 
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No  donbt  b  cntaTtelBtd  tbftt  tha  motion 
trajr  bo  nude.  In  «  pandliig  Mtion  at  law, 
befon  Um  day  of  tfaa  trial;  but  tha  require- 
ment of  tlia  order  muat  perhApe  be  tlwt 
the  booka  and  writlnga  be  produced  at  the 
trial  of  the  action.  Buch  an  order  may  be 
absolute  or  nisi,  aa  the  circumatancea  may 
juatify  or  require.  Production  before  the 
trial  la  not,  perhaps,  contemplated  by  tha 
words  of  the  proviaioii,  nor  is  it  in  geneml 
necesaary,  aa  the  penalty,  in  case  of  failure 
to  comply  with  the  order,  ia  not  arrest  anil 
imprisonment  until  the  party  comply,  as 
for  a  contempt,  but  a  judgment  of  nonsuit 
or  default,  as  the  plaintiff  or  defendant  is 
the  offending  party.  Where  the  motion  iu 
accompanied  by  satisfactory  proof  that  the 
ease  ia  one  in  all  respects  within  the  con- 
dittona  of  the  provision,  and  it  is  also  satis- 
factorily ahown  that  there  is  just  ground 
to  apprehend  that  the  booica  and  writings 
may  be  destroyed  or  transferred  to  another. 
or  removed  out  of  the  jurisdiction  before 
the  day  of  the  trial,  the  order  ahould  be 
made  without  delay,  and  be  absolute." 

For  the  reasons  we  have  stated,  and  upon 
the  authorities  we  have  cited,  the  judg- 
mtnta  of  both  courts  muat  be  reversed. 

Mr.  Justice  Hughee  disaenta. 


8TATK8  <i  »•)— Admission— PowKB  of  Con- 

1.  The  power  of  CongresB  under  U.  S. 
Const,  art.  4  g  3,  to  admit  new  atatei  into 
the  Union,  extends  only  to  their  admission 
on  an  equal  footing  with  their  sister  states. 

[Hd.  Note.— I>]r  other  cssm,  sea  SCates,  Cent. 
Dfs.  14:    Deo.  Dig.  I  ).•] 

States  (|  9*)— ADuission— Poweb  or  Con- 

OBBSS. 

2.  The  constitutional  dufy  of  guarantee- 
big  each  state  in  the  Union  a  republican 
form  of  government  givea  Congress  no 
power  to  impose  restrictions  in  admitting 
a  new  Btat«  into  the  Union  which  deprive 
it  of  equality  with  the  other  states. 

[EM.  Note.— For  other  easaa.  see  StRtei,  Cent. 
DIS.  1  4:    Deo.  Dig.  I  9.>1 

States  (|  8*)  ~  Aduisbioh  —  Hqvat-ttt 
WITH  Other  States— Conditions  ot  En- 
ABUNO  Act. 

3.  A  condition  In  the  enabling  act  of 
June  16,  IBOe   (34  Stat,  at  L.  chap.  3336, 

fi.  207),  for  the  admission  of  Oklahoma 
nto  the  Union  on  an  equal  footing  with 
the  original  itatee,  that  the  capital  ot  thf 
state  shall  temporarily  be  at  the  citf  of 
Outhrie,  and  ahall  not  be  changed  there- 
from previous  to  1013,  although  accepted 
t^  an  irrevocable  ordinance,  ceased  to  be 
a  valid  limitation  upon  the  power  of  the 


state  aftor  ita  admlsaioa,  and  eMuot  over- 
ride any  nbaaqnent  lepngnsnt  stftta  tegia- 

eld.  Nate.-For  otbar  euaa,  ate  Btrntm.  OmL 
.  i  t:   Dm.  Dig.  1  >.•] 
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IN  ERROE  to  the  Supreme  Court  of  tha 
State  of  Oklahoma  to  review  a  judg- 
ment upholding  a  statuta  for  the  ramoval 
of  the  state  capital  from  Outhrie  to  Okla- 
homa City.     Affirmed. 

See  aama  ease  below  <Okla.)  113  Pao. 
044. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Dale,  O.  O.  Homer, 
John  H.  Burford,  A.  O.  C.  Bierer,  Frank 

B.  Burford,   and   Benjamin   F,   Hegler   for 
plaintiff  in  error. 

Messrs.  Clmrlea  West,  B.  F.  Btirwell, 
Joseph  W.  Bailey,  W.  A.  Ledbettcr,  and 

C.  B.  Stuart  for  defendants  In  error. 

: 

*  Mr.  Justice  Imrton  delivered  tha  oplD-  • 
ion  of  the  court; 

This  is  a  writ  of  error  to  the  auprema 

court  of  Oklahoma  to  review  the  judgment 
of  that  court  upholding  a  legislative  act  of 
the  state,  providing  for  the  removal  of  its 
capital  from  Outhrie  to  Oklahoma  City, 
and  making  an  appropriation  from  tha 
funds  ot  the  state  for  the  purpose  of 
carrying  out  the  act  by  the  erection  of  tha 
neceasary  state  buildings.  Acts  of  Okl»-  n 
homa,  Beeember  29,  ISIO.  g 

•  The  opinion  of  the  supreme  court  of  Ok-  • 
lahoma  may  be  found  in  113  Pac  044. 

Bj  an  act  passed  December  7,  IDIO,  th* 
Btat«  give  to  its  supreme  court  "original 
jTirigdiction"  to  entertain  any  proceeding 
brought  in  that  court  by  resident  taxpayers 
of  the  state  to  have  determined  "the  legality 
of  the  removal  or  location,  or  attempt  to  re- 
move or  locate,  the  state  capital"  and  cer* 
tain  other  atate  Institutions.  This  act  was 
passed  in  advance  of  the  removal  act  here 
Involved,  and  for  the  express  purpose  of  pro- 
viding a  speedy  method  for  the  determina- 
tion of  constitutional  objections  which  might 
be  urged  against  the  proposed  relocation  of 
the  seat  of  the  state  government  The 
removal  act  followed,  and  this  proceeding 
was  at  once  started  in  the  suprema  court 
of  the  state  by  the  plaintiff  In  error,  who 
claimed  not  only  to  be  a  citiien  and  tax- 
payer of  the  state,  hut  also  owner  of  large 
property  interests  in  Outhrie,  which  would 
be  adversely  affected  by  the  removal  of  the 
seat  of  government,  as  proposed  by  the  act 
In  question.  The  validity  of  the  law  lo- 
cating the  capital   at  Oklahoma  City   waa 
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mttaeked  for  many  rMwna  whieh  InTolred 
only  tba  interpretation  mni  >ppIieatIoti  ol 
tbe  Conatitution  of  tha  itftce.  TbeM  were 
all  decided  adverielj  to  the  petitioner.  W 
■hall  pau  them  by  aa  mattera  of  atale  law, 
not  aubject  to  tbe  reviewing  power  ol  thia 
eourt  uiider  a  writ  of  error  to  ■  atate  court. 
The  question  reviewable  under  thia  writ 
of  error,  if  anj  there  be,  ariaea  under  the 
elaim  aet  np  by  the  petitioner,  and  decided 
against  him,  that  the  Oklahoma  act  of  De- 
cember S9,  IBIO,  providing  for  the  Imme- 
diate location  of  the  capital  of  the  atate 
at  Oklahoma  (Sty,  waa  void  a«  repugnant 
ttt  the  enabling  act  of  Congreea  of  June  lit, 
1906,  under  wbicli  the  atate  waa  admitted 
to  the  Union.  »  Stet.  at  L.  chap.  333a, 
p.  23T.    The  act  referred  to  la  entitled,  "An 

JAct  to  Enable  the  People  of  Oklahoma  and 
^  of  the  Indian  Territory  to  Form  a  Conatitu- 
*  tion  and  State* Government  and  Be  Admit- 
ted inte  the  Union  on  an  Equal  Footing 
with  the  Original  Statca,"  etc.  The  same 
act  providea  for  the  admission  of  Ariiona 
and  New  Mexico.  The  first  twenty-two 
aectiona  relate  only  to  Oklahoma.  The  2d 
section  ia  lengthy  and  deals  with  the  or- 
ganization of  a  constitutional  convention, 
and  concludea  in  these  words:  "The  capital 
of  said  stste  shall  temporarily  be  at  the 
city  of  Quthrie.  .  .  .  and  shall  not  be 
changed  therefrom  preriona  to  Anno  Domini 
nineteen  hundred  and  thirteen;  but  said 
capital  shall,  after  asid  year,  be  located  by 
the  alectera  of  said  atate  at  an  election  to 
be  provided  for  by  the  legislature;  provided, 
however,  that  the  legislature  of  said  state, 
except  a*  aball  be  necessary  for  the  con- 
venient transaction  of  the  public  buainess 
of  said  state  at  said  capital,  shall  not  ap- 
propriate any  public  moneys  of  the  state 
for  the  erection  of  buildings  for  capital  pur- 
poses during  said  period." 

Other  sections  of  the  act  require  that  the 
Constitution  of  the  proposed  new  itete 
ahall  include  many  epeeifio  provialona  con- 
cerning the  framework  of  the  government, 
and  aome  which  impose  limitetions  upon 
the  state  U  regards  the  Indians  therein, 
and  their  reservations,  in  respect  of  traSIe 
in  liquor  among  the  Indians  or  upon  their 
reservations.  The  £2d  and  last  section,  ap- 
plicable to  Oklahoma,  reads  thus:  "That 
the  constitutional  convention  provided  for 
herein  shall  by  ordinance  irrevocably  ac- 
eept  the  terms  and  conditions  of  this  act." 

The  Constitution  as  framed  oontains  noth- 
ing as  to  the  location  of  the  stete  capital; 
but  the  convention  which  framed  it  adopted 
a  separate  ordinanoe  in  these  words; 

"Sec,  407.  Enabling  act  accepted  by  ordi- 
nance irrevocable.  Be  it  ordained  by  the 
constitutional  convention  for  the  proposed 
•tete  of  Oklahoma,  that  said  constitutional 
eonvention  do,  by  this  ordinance  Irrevoca- 
31  a.  C— 44. 


ble,  acaept  the  Urma  and  conditions  of  an  a 
act  of  the  Congreea  of  the  United  States,  la 
entitled,  'An  Act  to  Enable  the  People'of  ' 
Oklahoma  and  the  Indian  Territory  to  Form 
a  Constitution  and  State  Government,  and 
be  Admitted   Into  the  Union  on  an  Equal 
Footing  with  the  Original  States ;  and  to 
Enable    the    People  of    New    Mexico    and 
Arizona  to  Form  a  Constitutional  and  State 
Government,   and    Be    Admitted    Into    th« 
Union  on  an  Equal  Footing  with  the  Orig- 
inal States,'   approved  June  the  sixteenth. 
Anno  Domini,  nineteen  hundred  and  six." 

This  was  submitted  along  with  the  Con- 
stitution as  a  separate  matter,  and  waa 
ratified  as  was  the  Constitution  proper. 

The  efficacy  of  this  ordinance  as  a  law 
of  the  stete  conflicting  vrith  the  removal 
act  of  1910  was,  of  course,  a  state  question. 
The  only  question  for  review  by  ue  is 
whether  the  provision  of  the  enabling  set 
was  a  valid  limitation  upon  the  power  of 
the  atate  after  lU  admission,  which  over- 
ridee  any  subsequent  state  legislation  re* 
pngnant  thereto. 

The  power  to  locate  its  own  seat  of  go»r. 
emment,  and  to  determine  when  and  how 
it  shall  be  changed  from  one  place  to  an- 
other, and  to  appropriate  ite  own  publie 
funds  for  that  purpose,  are  essentially  and 
peculiarly  stete  powers.  That  one  of  tha 
original  thirteen  ststes  could  now  be  shorn 
of  such  powers  by  an  set  of  Congress  would 
not  be  for  a  moment  entertained.  The  qne4> 
tton,  then,  comes  to  this:  Can  a  state  be 
placed  upon  a  plane  of  Inequality  with  Ita 
sister  states  In  tbe  Union  if  the  CongrcM 
chooses  to  impose  conditions  which  so  oper> 
ate,  at  the  time  of  its  sdmissionT  The 
si^ment  Is,  thst  while  Congress  may  not 
deprive  a  state  of  any  power  which  it 
posaetm.  It  may,  as  a  condition  to  tha 
admission  of  a  new  state,  constitutionally 
roetriet  Its  authority,  to  the  extent,  at 
least,  of  suspending  ite  powers  for  a  definite 
time  in  respect  to  the  location  of  Ita  seal 
of  government.  This  contention  is  predi- 
cated npon  the  constitutional  power  of  ad* 
mitting  new  states  to  this  Union,  and  the  « 
Konstltutional  duty  of  guaranteeing  to  • 
"every  stete  in  this  Union  a  republican 
form  of  government."  The  position  of 
counsel  for  the  plaintiff  In  error  la  lub* 
stantially  this;  That  the  power  of  Con- 
gress to  admit  new  states,  and  to  determine 
whether  or  not  ita  fundamental  law  Is  re* 
publicsn  In  form,  are  political  powers,  and 
BS  such,  uncontrollable  by  the  courts.  That 
Congress  may,  In  the  exercise  of  such  power, 
impose  terme  and  eondltiona  upon  the  ad- 
mission of  the  proposed  new  atate,  which, 
if  accepted,  will  be  obligatory,  altbongjt 
they  operate  to  deprive  the  state  of  powers 
which    It    would    otherwise  ~    ' 
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therefore,  not  admitted  upon  "ui  eqaal 
footing  with  the  original  ttatea." 

The  power  of  Congrese  In  respect  to  the 
admlMion  of  neir  atatea  ie  found  in  the  3d 
eeetion  of  the  4th  article  of  the  Con*titii' 
tion.  That  provision  is  that,  "new  etatea 
nay  be  admitted  by  the  GongreBS  into  this 
Union."  The  only  ezpresied  restriction 
upon  tbli  power  is  that  no  new  state  ahall 
be  formed  within  the  Jnrladietion  of  any 
other  state,  nor  by  the  junction  of  two  or 
more  states,  or  parts  of  states,  without 
the  consent  of  such  statea,  as  well  a«  of 
the  Congress. 

But  what  Is  this  power!  It  ii  not  to 
admit  political  organizations  which  are  lem 
or  greater,  or  different  in  dignity  or  power, 
from  those  political  entities  which  consti- 
tute the  Union.  It  is,  aa  strongly  put  by 
counsel,  a  "power  to  admit  states." 

The  deflnitlon  of  "a  state"  is  found  in 
the  powera  poeeessed  by  the  original  states 
which  adopted  the  Constitution, — a  defini- 
tion emphasieed  by  the  terms  employed  in 
all  eubsequent  acta  of  Congress  admitting 
new  states  Into  the  Union.  The  first  two 
sUtes  admitted  into  the  Union  were  the 
■tatea  of  Vermont  and  Kentucky,  one  ae  uf 
Mareh  4,  17B1,  and  the  other  as  of  June  I, 
I79Z.  No  terms  or  conditions  were  exacted 
from  either.  Each  aet  declares  that  tiM 
.  state  is  admitted  "as  a  new  and  entire 
I  member  of  the  United  States  of  America." 
'  ]  SUt  at  In  Ifll,  189,  chaps.  T,  4.  •  Em- 
phatic and  significant  as  is  the  phrase 
admitted  aa  "an  entire  member,"  even 
stronger  was  the  declaration  upon  the 
admiaston  In  1T96  of  Tennessee  [1  Stat, 
at  L.  491,  chap.  47]  as  the  third  new  eUte, 
It  being  declared  to  be  "one  of  the  United 
States  of  America,"  "on  an  equal  footing 
with  the  original  states  In  all  respect* 
whatsoever,"— -phraaeology  which  has  erer 
■ittce  been  substantially  followed  in  admis 
•ion  acta,  concluding  with  the  Oklahoma 
act,  which  declares  that  Oklahoma  shall  be 
admitted  "on  an  equal  footing  with  the 
original  statea." 

The  power  la  to  admit  "new  states  Into 
thii  Union," 

"This  Union"  was  and  Is  a  union  of 
■tatea,  equal  in  power,  dignity,  and  author- 
ity, each  competent  to  exert  that  residuum 
of  sovereignty  not  delegated  to  the  United 
Btates  by  the  Constitution  Itself.  To  main- 
tain otherwise  would  be  to  say  that  the 
Union,  through  the  power  of  Congress  to 
admit  new  states,  might  come  to  be  a  union 
of  atates  unequal  In  power,  as  Including 
atatea  whose  powers  were  reatricted  only 
by  the  Constitution,  with  others  whoee 
powers  had  been  further  restricted  by  an 
aet  of  Congress  accepted  as  a  condition  of 
admission.    Thus  it  would  reault,  first,  that 


the  powers  of  Congress  would  not  be  d» 
fined  by  tha  Constitution  alone,  but  in  re- 
spect to  new  statea,  enlarged  or  restiicted 
by  the  conditions  imposed  upon  new  statea 
by  its  own  legislation  admitting  them  into 
the  Union;  and,  second,  that  such  new 
states  might  not  exercise  all  of  tha  powera 
which  had  not  been  delegated  by  the  Con- 
stitution, bnt  only  such  as  had  not  been 
further  bargained  away  as  conditions  of 
admission. 

The  argument  that  Congress  derives  from 
the  duty  of  "guaranteeing  to  each  state  in 
this  Union  a  republlean  form  of  govern- 
ment," power  to  Impose  restrictions  upon  a 
new  state  which  deprive  it  of  equality  with 
other  members  of  the  Union,  baa  no  merit 
It  may  imply  the  duty  of  such  new  state 
to   provide   itaelf   with   auch   atate   govern-  ^ 
ment,  and  impose  upon  Congreaa  the  duty  * 
of  seeing  that*sueh  form  is  not  changed  to  • 
one  anti- republican, — Minor  v.  Happersett, 
21   Wall.  IGZ,  174,  Z2  L.  ed.  027,  630,— bnt 
it  obriouBly  does  not  confer  power  to  ad- 
mit a  new  state  which  ahall  be  any  leas  a 
atate  than  those  which  compose  the  Union. 

We  come  now  to  the  question  aa  to 
whether  there  la  anything  in  the  deciaions 
of  this  court  which  sanctions  the  claim  that 
Congreaa  may,  by  the  imposition  of  condi- 
tions in  en  enabling  act,  deprive  a  new 
state  of  any  of  those  attributes  essential 
to  its  equality  in  dignity  and  power  with 
other  states.  In  considering  the  deeieions 
of  this  court  bearing  upon  the  question,  we 
must  diatingulah,  first,  between  provistona 
which  are  fulfilled  by  the  admission  of  the 
etate;  second,  between  compacts  or  afBraM- 
tlve  legislation  intended  to  operate  j> 
future,  which  are  within  the  scope  of  the 
conceded  powers  of  Congress  over  the  eul^ 
ject;  and  third,  compacts  or  affirmativo 
legislation  which  operates  to  restrict  the 
powers  of  such  new  state  In  respect  of  mat- 
ters which  would  otherwise  be  ezetusively 
within  the  sphere  of  state  power. 

As  to  requirements  in  such  enabling  acta 
as  relate  only  to  the  contents  of  the  Om- 
stitution  for  the  proposed  new  state,  littla 
need  to  be  said.  The  constitutional  provi- 
sion concerning  the  admission  of  new  statea 
is  not  a  mandate,  but  a  power  to  be  exer- 
cised with  discretion.  From  this  alone  It 
would  follow  that  Congress  may  require, 
under  penalty  of  denying  admission,  that 
the  organic  law  of  a  new  state  at  the  time 
of  admission  shall  be  such  as  to  meet  Its 
approval.  A  Constitution  thus  supervised 
by  Congrese  would,  after  all,  be  a  Con- 
stitution of  a  state,  and  as  such  aubjaet 
to  alteration  and  amendment  by  the  etate 
after  admission.  Its  force  would  be  that 
of  a  state  Constitution,  and  not  that  of  ■■ 
act  of  Congreaa, 
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The  eaae  of  Fermoli  v.  New  Orluoa,  3 

How.   GBg,  eog,   11   L.   ed.  739,   748,  k 

point.     By   the  ut  of  February   20,  1811 

[2  Stat,  t  L.  841,  chop.  21],  the  people  of 

^  tha  territory  of  Orleuu  were  empowered  to 

*  form  k  Conatitution  end  state  goTsmment. 

*  The  3d  •  wction  of  that  act  prewiribed, 
emong  other  things,  that  it  should  "coataia 
the  fundBmentaJ  priDciptee  of  cItU  and  re- 
ligious liberty,"  The  act  of  1812,  admitting 
the  state,  provided,  that  "all  other  the  eoadi' 
Uona  aud  terms  contained  in  the  3d  section 
.  .  .  tluUl  be  considered,  deemed,  and 
taken,  fundamental  oanditions  and  ternu, 
npon  which  the  said  state  Is  incorporated 
In  the  Union."  [2  Stat,  at  L.  703,  chap. 
60.]  It  was  claimed  that  a  certain  mu- 
nicipal ordinance  was  In  violation  of  re- 
ligions liberty,  and  therefore  void,  as  re- 
pugnant to  the  act  under  which  the  itace 
had  been  admitted  to  the  Union.  Dealing 
with  those  terms  of  the  enabling  and  ad- 
mitting acts  in  respect  to  the  contents  of 
tha  Constitution  to  be  adopted  by  the  peo- 
ple of  the  territory  seeking  admission  as 
ft  state,  this  court,  speaking  by  Mr.  Justice 
Catron,  said: 

"All  Ccmgress  intended  was  to  declare  in 
advance  to  the  people  of  the  territory,  the 
fundamental  principles  their  Constitution 
■bonld  contain;  tlile  was  every  way  proper 
under  the  circumstances;  the  ioatm merit 
having  been  duly  formed,  and  presented,  it 
was  for  tha  national  legislature  to  judge 
whether  It  contained  the  proper  principles, 
and  to  accept  it  if  it  did,  or  reject  it  if 
It  did  not.  Having  accepted  the  Constitn- 
tioD  and  admitted  the  state  'on  an  equal 
footing  with  the  original  states  in  all  re- 
epecta  whatever,'  in  express  terms,  by  the 
act  of  1S12,  Congress  was  concluded  from 
assuming  that  the  Instructions  contained  in 
the  act  of  ISII  liad  not  been  complied  with. 
No  fnndamental  principles  could  be  added 
by  way  of  amendment,  as  this  would  have 
been  making  part  of  the  state  Constitution; 
If  Oongreie  could  make  it  in  part,  it  might. 
in  the  form  of  amendment,  make  it  entire. 
The  conditions  and  terms  referred  to  iu  the 
■at  of  1B12  could  only  relate  to  the  stipu- 
laiione  eontained  in  the  seoond  proviso  of 
the  act  of  ISll,  involving  rights  of  prop- 
j  erty    and   navigation;    and    in   our   opinion 

*  were  not  otherwise  intended." 

>  •  The  reference  by  Justice  Catron  to  the 
terms  and  conditions  in  act  of  1812  is  to  h 
provision  in  the  art  of  1811  (2  SUt.  at  I. 
p.  641,  642,  chap.  21),  quite  common  in 
enabling  acts,  by  which  the  new  state  dis- 
slaimed  title  to  the  public  lands,  and  stipu- 
lated that  aueh  lands  should  remain  subject 
to  the  solo  dbpoaition  of  the  United  States, 
and  for  their  exemption  from  taxation,  and 
tkftt    Ita   DftvigKbia   water*    should    forever 


remain  open  and  free,  etc  Such  stipula- 
tions, aa  we  shall  see,  being  within  the 
sphere  of  congressional  power,  can  derive  no 
force  from  the  consent  of  the  state.  Like 
stipulations,  aa  well  aa  others  in  respect 
to  tha  control  of  the  United  States  of 
the  large  Indian  reservations  and  Indian 
population  of  tbe  new  state,  are  found  in 
the  Oklahoma  enabling  acts.  Whatever 
force  such  provisions  have  after  the  admia* 
sion  of  the  state  may  be  attributed  to  the 
power  of  Congresa  over  the  subjects,  de> 
rived  from  other  proviaions  of  the  Constitu- 
tion, rather  than  from  any  consent  by  or 
compact  with  the  state. 

So  far  as  this  court  has  found  occasion 
to  advert  to  the  effect  of  enabling  acta  at 
affirmative  legislation  affecting  the  power 
of  new  states  after  admission,  there  is  to 
be  found  no  sanction  for  the  contention  that 
any  state  may  be  deprived  of  any  of  tha 
power  constitutionally  possessed  by  other 
states,  as  states,  by  reason  of  the  terras 
in  which  the  acta  admitting  them  to  the 
Union  have  been  framed. 

The  caae  of  Pollard  v.  Hagan,  3  How. 
212,  11  L.  ed.  66S,  is  a  most  instructing 
and  controlling  case.  It  Involved  the  title 
to  the  submerged  lands  between  the  shores 
of  navigable  waters  within  tbe  state  of 
Alabama.  The  plaintitT  claimed  under  a 
patent  from  the  United  States,  and  the  de- 
fendant under  a  grant  from  the  state.  The 
plaintiff  relied  npon  two  propositions  which 
are  relevant  to  the  question  here.  One  waa 
that,  in  the  act  onder  which  Alabama  waa 
admitted  to  the  Union  [3  Stat,  at  L  480, 
chap.  47],  there  was  a  stipulation  thnt  tb* 
people  of  Alabama  forever  disclaimed  all 
right  or  title  to  the  waste  or  unappropri'  t> 
ated  lands  lylng«within  the  state,  and  that  f 
they  should  remain  at  the  sole  disposal  of 
the  United  States;  and  a  eecond,  that  all 
of  the  navigable  waters  within  the  state 
should  forever  remain  public  highways  and 
free  to  the  cltlsens  of  that  state  and  of  tha 
United  States,  without  any  tas,  duty,  or 
Impost  imposed  by  the  state.  These  pro- 
visions were  relied  upon  aa  a  "compact" 
by  which  the  United  States  became  poa- 
SBUed  of  all  such  siibTnerged  lands  between 
the  shorea  of  navigable  rivers  within  the 
state. 

The  points  decided  were: 

First,  following  Martin  t.  Waddcll,  1« 
Pet.  410,  10  U  ed.  1012,  that  prior  to  the 
adoption  of  the  Constitution,  the  people  at 
each  of  the  original  states  "hold  tbe  abao- 
luta  right  to  all  their  navigable  waters  end 
the  soil  under  them  for  their  own  common 
use,  anbject  only  to  the  rights  ainee  anr- 
rendered  by  the  Constitution." 

Second.  That  Alabama  had  succeeded  t* 
all  the  sovereigntj  and  Jmiadlotlan  irf  ■■ 
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the  territot7  within  her  limlta,  to  tha  uuhb 
•stent  that  Geoigi&  poueued  it  l>efara  she 
ceded  thkt  territory  to  the  United  States. 

Third.  That  to  Alalwnia  belong  the  navi- 
gable wateia,  and  Mila  under  them. 

The  conrt  held  that  the  stipulation  in  the 
■et  under  which  Alabama  was  admitted  to 
tiie  Union,  that  the  people  ol  the  proposed 
■tstea  "forever  disclaim  all  rights  and  title 
to  the  waste  or  unappropriated  lands  lying 
within  the  Baid  territory,  and  tliat  the  ssme 
■hsJl  be  and  remain  at  the  sole  and  entire 
dispoaition  of  the  United  States,"  cannot 
operate  as  a  contrsct  between  the  partiea, 
but  is  binding  aa  law.    As  to  this  the  court 

"Full  power  ia  given  to  Congress  'to 
make  all  needful  rules  and  regulations  re- 
specting the  territorj  or  other  property  of 
the  United  States.'  This  authorized  the 
passage  of  all  laws  aecessarj  to  secure  the 
rights  of  the   United  States   to  the  public 

^  lands,  and   to   provide   for   their   sale,   and 

g  to  protect  them  from  taxation. 

*  *"And  all  constitutional  laws  are  binding 
on  the  people  in  the  new  states  and  the 
old  ones,  whether  they  consent  to  be  bound 
by  them  or  not.  Every  constitutional  act 
of  Congress  is  passed  by  the  will  of  the 
people  of  the  United  States,  expressed 
through  their  represeutattves,  on  the  sub- 
ject-matter of  the  ensctment;  and  when  so 
passed  it  becomes  the  supreme  law  of  the 
land,  and  operates  by  its  own  force  on  the 
subject-matter,  in  whatever  state  or  terri- 
tory it  may  happen  to  be.  The  proposition, 
therefore,  that  such  a  law  cannot  operate 
upon  the  eufaject-matter  of  its  enactment, 
without  the  express  consent  of  the  people 
ot  the  new  state,  where  it  may  happen  to 
be,  contains  its  own  refutation,  and  requires 
no  farther  examination.  The  propositioUE 
submitted  to  the  people  of  the  Alabama  ter^ 
ritory,  for  their  acceptance  or  rejection,  by 
the  act  of  Congress  authoriring  then 
form  a  Constitution  and  state  government 
for  tbemselve*,  so  far  as  they  related  to 
the  public  lands  within  that  territory 
amounted  to  nothing  more  nor  less  than 
rules  and  regulations  respecting  the  sales 
and  disposition  of  the  public  lands.  The 
supposed  compact  relied  on  b;  the  counsel 
for  the  plaintiffs  conferred  no  authority, 
therefore,  on  Congress  to  pass  the  act 
granting  to  the  plaintiffs  the  land  in  con- 
troversy." 

Fourth.  As  to  the  stipulation  In  the  same 
admission  act  that  all  navigable  waters 
within  the  state  should  forever  remain  open 
and  free,  the  court,  after  deciding  that  to 
the  original  states  belonged  the  absoluti) 
right  to  the  navigable  waters  within  the 
states  and  the  soil  under  than  for  the  pnb- 
Ile  nse,  "Subject  only  to  the  rights  sinae 
sorrendered  1^  the  Cbnstltntian,"  aaldi 
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"Alabama  Is  thersfors  entitled  to  the 
sovereignty  and  jurisdiction  over  all  the 
territoi;  within  her  limits,  subject  to  the 
eommon  law,  to  the  same  extent  that 
Georgia  possessed  it  before  she  ceded  it  to 
the  United  States.  To  maintain  any  other  b 
doctrine  is  to  deny  that  Alabama  haa*be«n  ■ 
admitted  into  the  Union  on  aa  equal  footing 
with  the  original  states,  the  Coostitution, 
laws,  and  compact  to  the  contrary  notwith- 
standing." 

The  plain  deduction  from  this  ease  is 
that  when  a  new  state  is  admitted  into  the 
Union,  it  is  so  admitted  with  all  of  the 
powers  of  sovereignty  and  jurisdiction 
which  pertain  to  the  original  states,  and 
that  such  powers  may  not  be  constituUon- 
ally  diminished,  impaired,  or  shorn  away  by 
any  conditions,  compacts,  or  stipulations 
embraced  in  the  act  under  which  the  new 
state  cam*  into  the  Union,  which  would 
not  be  valid  and  effectual  if  the  subject  of 
congressional  I^islation  after  admission. 

This  deduction  finds  support  in  PermoU 
V.  New  Orleans,  3  How.  B89,  11  L.  ed.  780, 
from  which  we  have  heretofore  used  an 
excerpt;  and  in  Strader  v.  Graham,  10  How. 
82,  13  L.  ed.  337;  Withers  v.  Buckley,  80 
Eow.  84,  03,  16  L.  ed.  816,  820;  Eseanaba 
&  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  a 
078,  SSS,  E7  L.  ed.  442,  446,  2  Sup.  Ct 
Rep.  185;  Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  S.  IGl,  160, 
28  L.  ed.  845,  848,  6  Sup.  Ct.  Kep.  670; 
Buse  *.  Qlover,  US  U.  S.  643,  30  L.  ed. 
487,  7  Sup.  Ct.  Rep.  318;  Sands  v.  Uanlstee 
River  Improv.  Co.  123  U.  S.  288,  206,  U 
L.  ed.  14S,  161,  8  Sup.  Ct.  Rep.  113;  Ward 
V.  Race  Horse,  163  U.  S.  604,  41  L.  ed.  244, 
18  Sup.  Ct.  Rep.  1076;  Bolin  v.  Nebraska, 
176  U.  a  83,  87,  44  L.  ed.  382,  3SS,  20 
Sup.  CL  Rep.  287. 

That  the  power  of  Gongresa  to  regulate 
commerce  among  the  states  involves  tha 
control  of  the  navigable  waters  of  the 
United  States  over  which  such  commerce 
is  conducted  is  undeniable;  but  it  is  equally 
well  settled  that  the  control  of  the  state 
over  its  internal  commerce  involves  the 
right  to  control  and  regulate  navigable 
streams  within  the  state  until  CongreM 
sets  on  the  subject  This  has  been  the  uni- 
form holding  of  this  cmrt  since  Wilson  t. 
Black  Bird  Creek  Marsh  Co.  2  Pet  S4B,  7  L. 
ed.  412;  Gilroan  v.  Philadelphia,  3  WalL 
713.  18  L.  ed.  06;  Eaeanaba  &  L.  M. 
Transp.  Co.  v.  Chicago,  107  U.  B.  678,  683, 
27  L.  ed.  442,  44S,  2  Sup.  Ct.  Rep.  IBS. 

Many  of  the  eases  cited  above  presented 
the  question  as  to  whether  state  regulation 
of  its  own  navigable  waters,  valid  as  aa 
exeroisa  of  its  power  as  a  state  until  Con- 
grees  should  regnhita  the  subject,  was  in-  ^ 
valid  beesiue  that  "plenarj  powai"  had  ^ 
been  eat  down,  not  by  a  ngnUttoaaot  tkt  * 
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general  subject  hy  OungraM,  bnt  u  n  result 
of  a  supposed  eompict,  condition,  or  restrio- 
tloD  Bi^cepted  hy  the  stata  u  a  eondition 
Upon  which  it  was  admitted  Into  the  Union. 
It  tnajr  well  happen  that  Congress  should 
ombtMe  in  %a  enactment  introducing  a  new 
■tat*  into  the  Union  legialation  intended 
as  a  r^pIatloD  of  commerce  among  the 
states,  or  with  Indian  tribea  situated  with- 
in the  limits  of  sneh  new  state,  or  regula- 
tions touching  ths  sole  care  and  disposition 
of  the  public  lands  or  reservations  therein, 
which  might  be  upheld  as  legislation  within 
the  sphere  of  the  pl^n  power  of  Congress. 
But  in  arery  auch  case  sucli  legislation 
would  deriTe  its  force  not  from  any  agree- 
ment or  compact  with  the  proposed  new 
state,  nor  bf  reaaoo  of  ita  acceptance  of 
such  enactment  aa  a  term  of  admission,  but 
solely  because  the  power  of  Congress  ei' 
tended  to  the  subject,  and  therefore  would 
not  operate  to  restrict  the  state's  legisla- 
tive power  In  respect  of  anj  matter  which 
was  not  plainlj  within  the  regulating  power 
of  Congress.  Willamette  Iron  Bridge  Co. 
T.  Hatch,  126  U.  6.  1,  9,  31  L.  ed.  620,  Q32, 
8  Sup.  CL  Kap.  SIl;  Pollard  v.  Eagaa, 
supra. 

No  such  qneatton  is  presented  here.  The 
legislation  in  the  Oklahoma  enabling  act 
relating  to  the  location  of  the  capital  of 
the  state,  if  construed  as  forbidding  a  re- 
moTal  bj  the  state  after  Its  admission  as 
a  state.  Is  referable  to  no  power  granted 
to  Congress  orer  the  subject,  and  If  it  Is  to 
be  upheld  at  all.  It  must  be  implied  from 
the  power  to  admit  new  stBtes.  If  power 
to  impose  such  a  restriction  upon  the  gen- 
eral and  undelegated  power  of  a  ttate  be 
conceded  as  implied  from  the  power  to  ad- 
mit a  Dew  state,  where  is  the  line  to  be 
drawn  against  restrictions  Impoaed  upon 
new  states.  The  insistence  finds  no  support 
In  the  decisions  of  this  conrt.  In  Withers 
▼.  Bocklej,  EO  How.  H,  K,  16  L.  ed.  310, 
819,  where  It  wsa  eontended  that  certain 
^  legislation  of  the  itata  of  MissiMippi,  In- 
t-  terfering  with  the  tnt  navigation  of  one 
•  af  the  naTignble  streams  of  the  state,*con- 
fllcted  with  one  of  the  stlpnUtions  In  the 
act  under  which  the  state  had  been  admit- 
ted to  the  Union,  Congress  not  having 
otherwise  leglelated  upon  the  subject.  It 
was  said: 

"In  considering  this  act  of  Congreia  ot 
March  Int.  1817  fS  Stat,  at  L.  S48,  chap. 
23],  it  is  unnecpHsary  to  institute  any  ax> 
aminatlon  or  criticism  as  to  ita  legitimate 
meaning,  or  operation,  or  binding  anthor- 
lt7,  farther  than  to  affirm  that  it  eonid 
bavo  no  effect  to  restrict  the  new  state  in 
any  of  Its  necessary  attrftnitee  aa  an  Inde- 
pendent sovereign  government,  nor  to  in- 
yut  or  diminish  Iti  pM^aat  aqnalitr  with 


the  other  members  of  the  Confederacy  with 
which  it  was  to  be  associated.  These  eon- 
elusions  follow  from  the  very  nature  and 
objects  of  the  Confederacy,  from  the  lan- 
guage of  the  Constitution  adopted  l^  tli* 
states,  and  from  the  rule  of  interpretation 
pronounced  by  this  court  in  the  case  of  Pol- 
lard V.  Hagan,  3  How.  p.  223,  11  L.  ed.  STO." 

In  Esconaha  ft  L  M.  Transp.  Co.  v.  Chi- 
cago,  cited  above,  it  was  eontended  that 
the  control  of  the  state  of  Illinois  over  Its 
internal  waters  had  been  restricted  by  the 
ordinance  of  IT87,  and  by  the  reference  to 
that  ordinance  in  the  act  of  Congress  ad- 
mitting the  sUte;  r3  Stat,  at  L.  428,  chap. 
67.]  Concerning  this  inslBtence,  this  court, 
speaking  by  Mr.  Justice  Field,  said: 

"Whatever  the  limitation  upon  her  pow- 
ers as  a  government  whilst  In  a  territorial 
eondition,  whether  from  the  ordinance  of 
1787  or  the  legisUtion  of  Congress,  it  ceased 
to  havs  an;  operative  force,  except  as  vol- 
untarily adopted  by  her,  after  she  became 
a  state  of  the  Union.  On  her  admission 
she  at  once  became  entitled  to  and  pos- 
sessed of  all  the  rights  of  dominion  and 
sovereignty  which  belonged  to  the  original 
states.  She  was  admitted,  and  could  be 
admitted,  only  on  the  same  footing  with 
them.  The  language  of  the  resolution  ad- 
mitting her  is  'on  an  equal  footing  with 
the  original  states  In  all  respect*  whatever.' 
3  Stat  at  L.  036,  Equality  of  constitu- 
tional right  and  power  is  the  condition  of  ^ 
all  the  states  of  the  Union,  old  and  new.  g 
■Illinois,  therefore,  as  was  well  observed  by  ■ 
counsel,  could  afterwards  exercise  the  same 
power  over  rivers  within  her  limits  that 
Delaware  exerdsed  over  Black  Bird  creeki 
and  Pennsylvania  over  the  Schuylkill  river. 
Pollard  T.  Hagan,  3  How.  tli,  II  L.  ed.  S65t 
Permoli  v.  New  Orleans,  S  How.  E89,  II 
K  ed.  739;  Strader  t.  Graham,  10  How.  82, 
18  L.  ed.  837." 

In  Ward  t.  Race  Horse,  163  D.  a  60*. 
41  L.  ed.  S44,  Ifl  Sup.  Ct.  Rep.  1076,  the 
necessary  equality  of  the  new  state  with 
the  original  states  is  asserted  and  main- 
tained against  the  claim  that  the  police 
power  of  the  state  of  Wyoming  over  its 
wild  game  had  been  restricted  by  an  Indian 
treaty  made  prior  to  the  admission  of  the 
state  of  Wyoming. 

In  Bolln  T.  Nebraska,  176  U.  S.  S3.  87, 
44  L.  ed.  saS,  3S3,  20  Sup.  CL  Rep.  287,  it 
appeared  that  the  act  under  which  Nebras- 
ka had  been  admitted  [14  Stat,  at  L.  391, 
chap.  36]  had,  among  other  things,  required 
the  convention  organized  to  form  a  Conatl- 
tution  for  the  proposed  state  to  adopt  for 
the  people  of  that  stats  the  Constitution 
of  the  United  SUtea.  This  waa  done.  It 
was  claimed  as  a  result  that  the  power  of 
Um  atata  to  anthorlEe  the  prvaecution  ot  a 
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ttloaj  bj  Information  had  been  reatrieud, 
becBUM  the  United  Statai  could,  under  one 
of  tliB  unendmenta  to  the  Conititution, 
prosecute  only  hj  indictment.  In  reapect 
to  thii  claim  the  court  said: 

"OJut  conceding  all  that  can  be  claimed 
in  thia  connection,  and  that  the  state  ol 
Nebraalut  did  enter  the  Union  under  the 
condition  of  the  enabling  act,  knd  that  it 
adopted  the  Conatitution  of  the  United 
Btatea  H  ita  fundamental  lair,  all  that  was 
meant  by  theae  norda  was  that  the  atate 
acknowledged,  aa  every  other  atate  haa 
done,  the  aupremacj  of  the  Federal  Con- 
Etitution.  Ibe  lat  aection  of  the  act  of 
1867,  admitting  the  atate  into  the  Union, 
declared;  That  'it  ia  hereby  admitted  into 
the  Union  upon  an  equal  footing  with  the 
original  atatea  in  all  respeeU  whataocTer.' 
It  is  impoaaible  to  suppose  that,  by  such 
indefinite  language  aa  waa  uaed  in  the  en- 
t>  abling  act,  Congreaa  intended  to  differen- 
f  tiate  Nebraslca  from  her  aister*Btates,  even 
if  it  bad  the  power  to  do  ao,  and  attempt 
to  impoae  more  onerous  conditions  upon 
her  than  upon  them,  or  that  in  eaaea  aria- 
Ing  in  Nebraska  a  different  construction 
•hould  b«  given  to  her  Constitution  from 
that  i^ven  to  the  Conatitutione  of  other 
states.  But  thia  court  haa  held  in  many 
easea  that,  whaterer  b«  the  limitations 
upon  the  power  of  a  tarritortal  government, 
tbey  cease  to  have  an;  operative  force  ex- 
cept aa  Toluntarily  adopted  after  such  ter- 
ritory has  become  a  atate  of  the  Union. 
Upon  th*  admission  of  a  state  it  becomes 
entitled  to  and  poaseases  all  the  righta  of 
dominion  and  aovereignty  which  belonged 
to  the  original  Btat«a,  and,  in  the  language 
of  the  act  of  1807,  admitting  the  atate  of 
Nebraska,  It  stands  "upon  an  equal  footing 
with  the  original  states  in  all  reapeeta 
wbatsoever.* "  • 

We  are  unable  to  And  in  any  of  the  deci- 
•iona  of  this  court  cited  by  counsel  for  the 
plaintiff  in  error  anything  which  contra- 
-venes  the  view  we  have  expreaaed.  Oreen 
T.  Biddle,  8  Wheat.  1,  S  L.  ed.  M7,  involved 
the  question  aa  to  whether  «  compact  be- 
tween two  atates,  aasented  to  by  Congresa, 
by  which  private  land  titles  in  Kentuciiy, 
derived  from  Virginia  before  tha  separation 
of  Kentucky  from  Virginia,  "ahould  remain 
valid  and  secure  under  Uie  laws  of  the 
proposed  state  of  Kentucky,  and  ahould  be 
determined  by  the  laws  now  existing  in 
this  (Virginia)  state."  By  subsequent  leg- 
lalation  of  the  state  of  Kentucky  theae 
titles  were  adversely  affected.  This  court 
held  that  thia  legislation  impaired  the  obli- 
gation of  a  valid  contract  within  that 
elaiiae  of  the  Constitution  forbidding  such 
impaiment.  Neither  does  Tirgtnla  v.  West 
Virginia,  II  Wall  SB,  20  L.  ed.  07,  have  any 


bearing  her*.    The  question  there  was  one 
of  a  compact  between  the  two  atatea,  aS' 
salted    to     by    Congress,    concerning    tbe 
boundary   between   ttiem.     Botli   the   caaea 
last  referred  to  concerned  compacts  between 
atatea,  authorized  by  the  Constitution  when  ^ 
aasented  to  by  Congreaa.    They  were  there-  ^ 
for«  compaota  and  agreementa*  sanctioned  • 
by   the   Constitution,    while   the   one    here 
sought   to   b«   enforced    ia   one   having   no 
sanction  in  that  instrument. 

Beecher  v.  Wetherby,  M  U.  8.  617,  M 
U  ed.  440,  involved  the  validity  of  tho 
grant  of  every  sixteenth  aection  in  each 
t«wnship  for  school  purposes.  The  grant 
was  made  by  the  act  providing  for  the  or- 
ganisation of  a  state  government  for  the 
territory  of  Wisconsin,  and  purported  to 
be  upon  condition  that  the  proposed  atate 
should  never  Interfere  with  the  primary 
disposal  of  the  public  lands  of  the  United 
States,  nor  subject  them  to  taxation.  The 
grant  waa  held  to  operate  aa  a  grant  tak- 
ing affect  ao  soon  as  the  necessary  surveys 
were  made.  The  conditions  assented  to  by 
the  state  were  obviously  such  as  obtained 
no  force  from  the  assent  of  the  atate,  sineo 
they  might  have  been  exacted  as  an  exer- 
tion of  the  proper  power  of  Congress  to 
make  rules  and  regulations  aa  to  the  dis- 
position of  tbe  public  lands.  Minnesota  t. 
Batchelder,  1  Wall,  109,  17  U  ed.  501,  !■ 
another  case  which  involved  nothing  more 
than  an  exertion  by  Congress  of  ita  power 
to   regulate   the   disposition   of   the   publie 

The  case  of  the  Kansas  Indians  (Blua 
Jacket  V.  Johnaon  County)  S  Wall.  737,  IS 
L.  ed.  6S7,  Involved  the  power  of  the  stata 
of  Kansas  to  tax  lands  held  by  the  Indi- 
ridual  Indians  in  that  state  under  patents 
from  the  United  States.  Tbe  act  providing 
tor  the  adniasion  of  KnnnRB  in(n  tlip  <.'nion 
provided  that  nothing  cniitained  in  the  Con- 
stitution of  the  state  should  be  eonstrued 
to  "impair  the  rights  of  person  or  property 
now  pertaining  to  the  Indians  In  said  ter- 
ritory, so  long  as  such  rights  shall  remain 
unextinguished  by  treaty  between  the 
United  States  and  such  Indiana."  [12  Stat 
at  L.  IZ7,  chap.  80.]  It  was  held  that  so 
long  aa  tbe  tribal  organicatiou  of  such  In- 
dians was  reeognlEed  as  still  existing,  such 
lands  were  not  subject  to  taxation  by  the 
state.  The  result  might  be  well  upheld 
either  aa  an  exertion  of  the  power  of  Con- 
gress over  Indian  tribes,  with  whom  the 
United  States  had  treaty  relatione,  or  M 
a  contract  by  which  the  atate  had  agT«ed  ^ 
to  forego  taxation  of  Indian  lands, — a  eon-  »■ 
tract  quite*  within  tbe  power  of  a  state  • 
to  make,  whether  made  with  the  United 
State*  for  the  benefit  of  its  Indian  ward*, 
or  with  a  pilvata  eorporation  for  tbe  anp- 
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posed  kdnnUgM  rMnltlng.  CerUinlr  the 
ease  hu  no  bearing  upon  k  oompact  by 
which  the  general  tegiBlative  power  of  the 
•tate  i>  to  b«  impaired  with  rererence  to 
a  matter  pertaiaing  purelj  to  the  internal 
policy  of  the  itate.  See  Steams  ».  Minne- 
•OU,  179  U.  S.  223,  46  L.  ed.  162,  21  Sup. 
Ct.  Rep.  T3. 

No  good  can  rwult  from  a  eoneideratton 
ot  the  other  cases  dted  by  plaintiff  In  error. 
None  ot  them  bear  any  more  closely  upon 
the  question  here  involved  than  thoM  re- 
ferred to.  If  anything  waa  needed  to  com- 
plete the  argument  against  the  aeeertion 
that  Oklahoma  has  not  been  admitted  to 
the  Union  upon  an  equality  of  power,  dig- 
nity, and  iovenignty  with  Massachnsatt* 
or  Virginia,  it  is  afforded  by  the  express 
proriaion  of  the  act  of  admlsalon,  by  which 
it  ia  declared  that  when  the  people  of  the 
proposed  new  state  have  complied  with  the 
terms  of  the  act,  that  it  ehall  be  the  duty 
of  the  President  to  issue  bis  proclamation, 
and  that  "thereupon  the  propoaed  state  of 
Oklahoma  shall  be  deemed  admitted  by  Con- 
gress into  the  Union  under  and  by  Yfrtue 
of  this  act,  on  an  eq^tal  footing  tnith  the 
original  atatrt."  Th(i  proclamation  has  ' 
laaued  and  the  Benatori  and  Beprei 
tlves  from  the  state  admitted  to  their  seat* 
In  the  Congress. 

Has  Oklahoma  been  admitted  npon  an 
equal  footing  with  the  original  states  t  If 
she  has,  she,  by  virtue  of  her  jurisdictional 
sovereignty  aa  such  a  state,  may  determine 
(or  her  own  people  the  proper  location  of 
the  local  seat  of  goyemment.  She  la  not 
equal  In  power  to  them  if  she  cannot. 

In  Texas  t.  White,  7  Wall.  TOO,  728,  19 
L,  ed.  227,  237,  Chief  Justice  Chaaa 
strong  and  memorable  lan^age  that  "the 
Constitution,  in  all  of  iU  proTiaiona,  looks 
to  an  indestructible  Union,  composed  of 
indestructible  state*." 

In  Lane  County  v.  Oregon,  7  Wall  76,  IB 
<"  L.  ed.  104,  be  said : 

•  ""The  people  of  the  United  BUtes  eonatl- 
tnte  one  nation,  under  one  government;  and 
this  government,  within  the  scope  of  the 
powers  with  which  it  Is  Invested,  ia  su- 
preme. On  the  other  hand,  the  people  ot 
each  state  compose  a  state,  having  It*  own 
government,  and  endowed  with  all  the  func- 
tions essential  to  separate  and  Independent 
existence.  The  states  disunited  might  con- 
tinue to  BTlst.  Without  the  statea  In  union 
there  could  be  no  such  political  body  ai 
the  United  States." 

To  this  we  may  add  that  the  constitu- 
tional equality  of  the  states  ie  essential  to 
the  harmonious  operation  of  the  scheme 
upon  which  the  Republic  was  organlied. 
When  that  equality  diaappears  we  may  re- 
•For  olber  t»«ei  see  same  teple  *  1  nrvna  In 


a  free  people,  but  the  Union  will  not 
be  the  Union  of  the  Constitution. 
Judgment  affirmed. 


(HI  U.  S.  G14.) 

AT-BERT  8.  APSEY,  Becelver  of  the  First 
National  Bank  of  Chelsea,  Plff.  in  Err., 

GEORGE  £.  KIMBALL.     (No.  132.) 


ANNA  a  WHITTEMORE.    (No.  133.) 

Bahsb  and  BAHEina  n  24S*)— National 
Bankb  — Habilitt  Of  Shabeboldebb — 

TSBUINATION. 

Shareboldera  in  a  national  bank  which 
ha*  extended  it*  corporate  existence,  con- 
formably to  the  aot  ot  July  12,  mHi  (22 
StaL  at  L.  162,  ebap.  2»0,  U.  S.  tomp. 
SUt.  IBOl,  p.  3457),  ceased  to  be  suoa 
upon  the  expiration  ol  the  original  term 
ot  the  bank's  corporate  life,  and  therefore 
oould  not  thereafter  be  chargeable  with 
personal  liability  for  it*  debts,  where  they 
took  the  steps  required  of  uonaasentiug 
stockholders  in  |  S  of  that  act  by  giving 
notice  of  a  desire  to  withdraw,  and  by  ap- 
pointing an  appraiser  to  obtain  a  valua- 
tion of  their  snare*. 

[Bd.  Note.— For  ether  ossea,  see  Banks  and 
BanklDf.  Dee.  DU-  I  M.*l 

[Noi.  132  and  133.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  tike  First  Circuit 
to  review  a  judgment  which  reversed  a 
judgment  of  the  Circuit  Court  tor  the  Uia- 
trict  of  Maasaehusetts  in  favor  of  the  re- 
ceiver of  a  national  bank  in  an  action  to 
entoTC*  the  personal  liability  ol  a  share- 
holder. Affirmed.  Also 
IN  ERROR  to  the  Superior  Court  of  the 
State  of  Maaaachueetta  for  the  County 
of  Suffolk  to  review  a  judgment,  entered 
pursuant  to  a  decision  of  the  Supreme 
Court  of  that  state,  in  favor  of  defendant 
In  an  action  by  the  reeeiTor  of  a  national 
t«ink  to  enforce  the  personal  liability  of  a 
shareholder.     Affirmed. 

Bee  same  case  below.  No.  132,  90  C  0. 
A.  634,  164  Fed.  830;  No.  133,  190  Uasi. 
66,  SB  N.   E.  01. 

The  facta  are  stated  In  the  opinion. 

Mr.  0«orga  L.  Wilson  for  plaintiff  In 

Meeara.  Wilbur  H.  Powers,  Henry  H. 
Folsom,  and  Walter  Power*  for  defendant* 


1.  IMsB.  IMT  to  dale.  A  Rep'r  Indaxee 
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f   *  llr.  JtuUoe  Dftf  deBvered  tli*  opinion  of 
the  court: 

Thesa  esae*  axm  pnetiemlly  lUka.  No. 
IS2  ia  a  writ  of  error  to  the  United  States 
elrcuit  court  of  Appeal*  of  the  flnt  drcnit; 
No.  13S  ia  a  writ  of  error  to  the  aaperior 
court  of  UaaaooliUMtta.  The  auita  were 
originBllr  brought  by  Albert  B.  Apaey,  re- 
ceiver of  the  Mnt  National  Bask  of  Chel- 
eea,  Maseachiuette,  ag&inst  George  S.  Kim- 
hall  and  Anna  Q.  Whittemore,  respectively, 
under  |  GlGl  of  the  Rariaed  Btatutea  of 
the  United  BUtM  (IT.  B.  Cbmp.  St«.t.  IBOl, 
p.  3465),  making  the  ibarebolderB  of  a  na^ 
tional  banking  auooiation  indlTidually  re- 
aponaible  in  a  aum  equal  to  the  amount  of 
their  stock  therein  at  the  par  value  there- 
of, in  addition  to  the  amount  inveated  in 
euch  aharea. 

In  each  of  the  esaee  the  courts  whoac 
Jndgmenta  are  here  for  reTiev  reached  the 
ConcluaioQ  that  the  ahareholdn'  eued  was 
not  liable  to  tite  receiver  on  account  of  auch 
■tatutor;  ohligatian.  In  the  ease  from 
MasBachuaetta,  while  the  final  judgment 
waa  entered  in  the  luperior  court  of  that 
■tate,  the  decision  was  in  the  supreme  ju- 
dicial court  of  Maaaachuaetta,  and  ia  re- 
ported in  199  Maae.  8E,  85  N.  E.  91. 

Aa  originally  organized,  national  Iianka 
had  a  corporate  existence  of  twenty  yeare. 
By  the  act  of  July  IE,  IS82,  22  Stat,  at 
L.  chap.  890,  p.  162,  U.  5.  Comp.  Stat.  1601, 
p.  3467,  auch  baoke  were  authorized  to  con- 
tinue their  corporate  existence  for  another 
twenty  years.  Aa  pointed  out  in  g  S  of  the 
act,  luch  eitensioa  muat  be  authorized  by 
consent  in  writing  of  ahareholdera  owning 
not  lesa  than  two  thirds  of  the  capital 
atock  of  the  association.  Before  granting 
a  certificate  of  approval  of  such  extension, 
A  the  Comptroller  of  the  Currency  ia  required 
2  to  cause  a  special  azaniination  of  the  bank 
'  to  be  made,  asd*if,  after  such  examination, 
or  otherwise,  it  appears  to  him  that  the 
aasociation  ia  in  a  satisfactory  condition, 
he  ia  required  to  grant  his  certiScate  of 
approval,  or,  if  it  appear  that  the  condition 
ol  the  association  ia  not  satisfactory,  he 
shall  withhold  the  aame. 

Section  5,  which  Is  the  important  one  In 
this  case,  provides: 

"That  when  any  national  banking  asso- 
eiation  has  amended  Its  articles  of  associa- 
tion, as  provided  in  this  act,  and  the  Comp- 
troller has  granted  hia  certiflcats  of  ap- 
proval, any  shareholder  not  assenting  to 
auch  amendment  may  give  notice  in  writing 
to  the  directors  within  thirty  days  from 
the  date  of  the  certificate  of  approval,  of 
hia  desire  to  withdraw  from  said  associa- 
tion, in  wbieh  ease  he  shall  be  entitled  to 
receive  from  a^d  banking  asaoeiatioii  the 
value  of  Htu  iharea  so  heU  bj  him,  to  be 


ssecrtainad  by  an  appraisal  made  by  a  oom- 
mittae  of  three  persona,  one  to  I>e  selected 
by  sneh  ahareholder,  on*  by  the  directors, 
and  the  third  by  the  fint  two;  and  in  eats 
the  value  eo  llzed  aliall  not  be  aatistactoi? 
to  any  auch  aharsholder,  he  may  appeal  to 
the  Comptroller  of  the  Currency,  who  shall 
cause  a  reappraisal  to  be  made,  which  shall 
be  final  and  binding;  and  If  aaid  reappraiaal 
shall  exceed  the  value  fixed  by  aaid  com- 
mittee, the  bank  shall  pay  the  expenses  of 
said  reappraisal,  and  otherwise  the  appel- 
lant shall  pay  said  expenses ;  and  the  value 
so  ascertained  and  determined  shall  be 
deemed  to  l>e  a  debt  due,  and  be  forthwith 
paid,  to  said  ahareholder  from  said  bank[ 
and  the  aharea  so  aumndered  and  appraiaed 
shall,  after  due  notice,  be  sold  at  public 
sate,  within  thirty  days  after  the  final  ap- 
praisal provided  ia  this  section." 

Except  aa  to  the  number  of  shares  held 
by  the  shareholders  sued  in  the  two  eases, 
and  the  times  at  which  the  same  were  ac- 
quired, the  facts  In  both  cases  are  essen- 
tially the  same.  Case  No.  13S  was  tried 
upon  an  agreed  statement  of  facts,  aa  fol<  ^ 

■  "The  First  National  Bank  of  Chelaea  was,  ? 

prior  to  August  16,  1908,  a  banking  aeao- 
ciation  duly  organized  and  existing  undec 
the  provisions  of  the  national  banking  act 
and  amendments,  with  a  capital  of  9300,000 
divided  into  3,000  shares  of  the  par  value 
of  $100  each;  that  on  aaid  August  18,  1908, 
the  said  bank  clospd  Its  doors  and  sus- 
pended business;  that  on  August  SS,  1908, 
tbs  plaintiff  was  duly  appointed  by  the 
Comptroller  of  the  Currency,  receiver  of 
said  bank;  that  on  September  25,  1900,  the 
Comptroller  of  the  Currency  ordered  an  as- 
ssssment  of  (100  per  sharo  on  each  ahara 
of  stock  Id  aaid  bank,  payable  by  the  stock- 
holdera,  according  to  their  respective  hold- 
ings, on  or  before  October  25,  1906,  and 
ordered  the  plaintiff  to  collect  and  recover 
the  same  by  proper  proceedings;  that  the 
defendant  received  from  said  receiver  a 
copy  of  aaid  order  <rf  assessment  and  a  sep- 
arate notice  and  demand  for  payment,  all 
of  which  were  In  the  following  form: 

"The  defendant,  on  November  18,  1001, 
became  the  owner  of  twenty  (20)  shares  of 
the  capital  stock  of  said  bank,  and  on  aaid 
date  received  two  certificates,  each  for  ten 
(10)  shares;  on  November  20,  1901,  be  be- 
came the  owner  of  fifteen  (IB)  shares  and 
received  a  certificate  therefor;  and  on  Au- 
gust 31,  1004,  he  became  the  owner  of  five 
(5)  shares,  and  received  a  certificate  there- 
for. Said  four  certificates  were  each  and 
all  in  the  following  form,  tnutafu  mutandU, 
and  their  numbers  w«ra  reapeetivelj  US^ 
1286,  1237,  12SB. 
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■The  Pint  National  Bulk  of  ChelMK. 
'Vo.  123E.  10  Shares. 

"Thit  certifies  tliat  George  B.  Kimball  of 
BoBton,  Mase.,  ia  tlie  proprietor  of  ten  (10) 
shares  of  the  capital  stoek  ot  the  First 
Natiouil  Bank  of  Ghelaoa,  trsiuterable  011I7 
g  on  the  books  of  the  lank  in  penMi  or  hj 
•*  attorney,  on  the  snrrender  of  this  eertifl- 
t  «ate.    'No  transfer  of  the  stock  of*this  as- 
■odatlon  shall  be  made  without  the  conaent 
of  the  board  of  directors  bj  any  stock- 
holder who  shall  be  liable  to  the  aaaociation 
•1th  er  as  principal  debtor  or  othenfiae.' 
"Chelsea,  Nov.  IB,  1901. 

B.  B.  Eincklej,  President 
"Walter  Whittlesey,  Oaahier. 
"Shares  1100  each." 

"Th^  defendant  held  said  eertiflcatea  from 
the  respective  dates  of  their  Issuance,  aa 
ibove  specified,  down  to  and  after  the  date 
«f  the  BuapeTision  of  the  bask,  and  he  had 
them  In  his  possession  and  produced  them 
»t  the  triaL 

"The  twenty-year  period  of  succession  ot 
•aid  bank  under  the  provisions  of  the  na- 
tional bank  act  expired  on  September  6, 
1004,  and  on  or  before  said  date  proper 
proceedings  were  taken  ander  the  act  of 
Jaly  12,  1882  (one  of  the  amendments  to 
the  national  bank  act),  to  amend  the  arti- 
cles of  association  so  as  to  extend  the 
period  of  succession  for  a  period  of  twenty 
years  from  said  September  6,  1904,  and 
•aid  articles  were  so  amended. 

"The  defendant  did  not  assent  to  said 
amendment,  but,  acting  in  pursuance  of  the 
provisions  of  j  G  of  said  act  of  July  12, 
18S2,  and  within  the  time  therein  named, 
b*  gave  to  the  bank  directors  due  notice  of 
hi*  desire  to  withdraw  from  the  associa- 
tion, and  afterwards  appointed  one  William 
R.  Dresser  as  one  member  of  the  appraiaal 
eommlttce  nader  said  g  B,  and  gave  due 
notice  of  such  appointment  to  the  directors 
of  the  bank,  and  said  directors  appointed 
Sylvester  B.  Hinckley  as  a  second  member 
of  said  committee  of  appraisal,  but  these 
two  never  appointed  the  third  member,  and 
no  appraisal  was  ever  made.  The  said  Syl- 
vester B.  Hinckley  was  at  said  time  a  di- 
reetOT  of  said  bank.  Its  president,  and  a 
large  stockholder  therein. 

"The  defendant,  after  waiting  some 
months  subsequent  to  the  appointment  of 
jj  said  Dresser  and  Hinckley,  during  which 
H  time  he  made  all  reasonable  efforts  in  good 
•  faith  to  *bBve  said  third  member  appointed, 
bnt  without  resnlt,  in  September,  190S,  re- 
tained an  attorney,  who  at  ones  communi- 
cated with  said  Hinckley,  urging  falm  to 
Join  in  the  making  of  snob  appointment,  and 
the  s&id  Hinckley,  or  tba  bank,  aUo  r^ 


tained  oormMl,  and  the  two  eeunsel  con- 
ducted a  correspondence  on  the  question  ot 
such  appointment,  which  correspondence, 
however,  failed  to  reanlt  in  such  appoint- 

"On  January  1,  1906,  at  the  time  of  d^ 
daring  its  regular  semiannual  dividend,  tha 
bank  declared  a  regular  dividend  of  three 
(8)  per  cent  to  the  defendant  on  said  forty 
(40)  shares  and  sent  him  a  dividend  check 
therefor,  which  the  defendant  promptly  ra- 
turned,  declaring  that  he  was  not  a  stock- 
holder in  the  bank,  and  declining  to  accept 
or  to  use  the  check.  Further  regular  divi- 
dends were  declared  to  him  by  the  bank 
on  July  1,  190S,  January  1,  1306,  and  July 
1,  1906,  the  latter  being  the  last  dividend 
declared  by  the  bank  prior  to  the  auspen- 

"None  of  the  said  last  mentioned  divi- 
dends were  sent  to  or  received  by  tha  de- 
fendant. The  defendant  was  also  credited 
on  tba  bank's  ledger  with  said  forty  (40) 
shares.  The  bank  never  refused  the  de- 
fendant or  withheld  from  him  any  of  tba 
rights  or  privileges  of  a  stockholder,  but 
the  defendant  never  used  or  asserted  any 
of  said  rights  or  privileges  of  a  stockholder 
after  September  G,  1904.  The  following  ex- 
tract from  the  bank's  by-laws  was  intro- 
duced in  evidence: 

"'Section  IG.  The  stock  of  this  bank  shall 
be  assignable  only  on  the  books  of  this 
bank,  subject  to  the  restrictions  and  pro- 
riaions  of  tba  act;  and  a  transfer  book 
shall  be  kept  in  which  all  assignments  and 
transfer  of  stock  of  this  association  shall 
transfer  of  stock  of  this  association  shall 
be  made  without  the  consent  of  the  board 
of  directors  by  any  stockholder  who  shall 
be  liable  to  the  association,  either  as  prin- 
cipal debtor  or  otherwise;  and  certiflcatea  « 
of  stock  shall  contain  upon  them  notice  of  g 
this  provision. 'Transfers  of  stock  shall  not  * 
be  suspended  preparatory  to  a  declaration 
of  dividends,  and  except  in  cases  of  agree- 
ment to  the  contrary  expressed  In  the  as- 
signments, dividends  shall  be  paid  to  the 
stockholder  in  whose  name  the  stock  shall 
stand  on  the  day  on  which  the  dividends 
are  declared. 

"'Section  16.  Certificates  of  stock, signed 
by  the  president  and  cashier,  may  be  Issued 
to  stockholders,  and  the  certificate  shall 
state  upon  the  face  thereof  that  the  stock 
is  transferable  only  upon  the  books  of  the 
bank;  and  when  stock  is  transferred,  the 
certiflcateH  thereof  shall  be  returned  to  tha 
bank  and  canceled  and  new  certificates  is- 

The  question,  then,  Is:  Did  the  sharo- 
holden,  defendants  in  error,  cease  to  be 
such,  or  were  they  still  shareholders  whea 
the  bank  failed,  and  liable  to  assesament 
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for  the  b«n«llt  of  eredltoni  It  Is  tha  etm- 
t«ntion  of  the  pl«lntlff  in  error  that  thej 
did  not  cease  t«  ba  •harebolden  nntll,  under 
I  B  ol  the  ftct,  an  appraUal  of  the  value  of 
the  itock  had  been  made  and  the  Ottrtlfl- 
eatca  of  etoek  dulj  ■nrrandered.  Upon  the 
other  hand,  the  defendant!  in  error  contend 
that,  upon  oomplymg  with  tha  atepe  ra- 
quired  of  them,  in  giving  uotiea,  appointing 
an  appraiaer,  and  luing  diligence  to  ha*e 
an  appraisal,  they  eeaaed  to  be  aharshold- 
tn,  and  wera  no  longer  liable  to  paj  the 
aMeeament  made. 

The  First  National  Bank  of  Chaliea  was 
originally  incorporated,  nnder  the  statute, 
for  a  period  of  twenty  years,  and  while 
that  was  ita  span  of  corporate  lite,  the  de- 
fendants in  error  became  shareholders  there- 
in, receired  certificates  of  shares,  and  were 
dnlj  registered  as  shareholders.  As  twenty 
years  was  the  life  of  the  corporation,  the 
shareholders  had  not  bound  themaelves  to 
remain  snch  after  the  expiration  of  that 
definite  period  of  time.  Jls  the  statute 
originally  stood,  the  venture  would  neces- 
^  sarity  terminate  st  the  end  of  that  time. 
R  Congress  recognized  that  it  might  be 
>  proper  to  eontfaiu(*the  organliation,  that  at 
least  a  part  of  the  shareholders  might  de- 
sire to  do  so,  and  therefore  the  act  of  July 
12,  18SZ,  provided  for  tha  extension  of  the 
corporate  existence  of  the  bank.  It  was 
also  recognized  that  a  part  of  the  share- 
holdere  might  wish  to  retire  from  the 
venture,  and  it  was  therefore  provided  that 
two  thirds  of  tlia  shareholders  must  ac- 
quiesce to  continue  the  bank's  existence, 
and  must  eertify  such  desire  to  the  Damp- 
troller  of  tha  Currency,  wlio  must  approve 
of  the  extension  of  the  corporate  existence. 
It  is  provided  in  |  5,  above  quoted,  that 
•adi  non consenting  shareholder  shall  give 
notice  in  writing  to  the  directors  of  the 
asBOcifttion,  within  thirty  days  of  the  date 
of  tha  certificate  of  approval  by  the  Comp- 
troller, of  his  desire  to  withdraw  from  the 
association;  and  further,  that  he  thereupon 
shall  be  entitled  to  receive  from  the  ssso- 
dation  the  value  of  the  shares  held  by  him, 
such  value  to  be  ascertained  by  an  ap- 
prsJsal  by  a  committee  of  three,  one  to  be 
selected  by  the  shareholder,  one  by  the  di- 
rectors of  the  association,  and  the  third  by 
the  first  two  thus  selected,  the  value  aseer- 
tsined  and  determined  is  to  be  deemed  a 
debt  of  the  bank  and  forthwith  paid,  and 
the  surrendered  shares  to  be  sold  after  due 
notice,  at  public  sale,  after  thirty  days  from 
the  final  appraisement  provided  for  in  the 
section. 

The  sgrMd  facts  show  that  the  share- 
holdera  here  Inrolvad  strictly  eomplied  with 
the  Matnta  in  living  Uia  required  notiae, 
Mid  !■  tha  selaoUoB  of  their  appraiser.    Tba 


bank  also  Mleetod  its  appraiser,  and  tha 
facts  show  that  tha  sharehtdders  urged  m- 
tion,  employed  counsel,  and  endeavored  to 
bring  abont  the  appraisal.  Apparently  tha 
daisy  was  eansed  by  the  bank's  representa- 
tive; at  least,  this  was  the  possible  infer* 
ence  suggested  by  tha  supreme  judicial 
court  of  Uaasachnsetta.  lOS  Uaas.  SB,  85 
N.  B.  SL  t> 

We  agree  with  the  courts  briow  that  tha  J 
defendants 'ceased  to  ba  shareholders  after  ■ 
thus  complying  with  the  statute.  Sectiwi 
6161  of  the  statute  makes  shoreholdera  lia- 
ble to  the  assessment.  The  statute  makes 
specific  provision  for  the  manner  in  which 
the  shareholder  may  sever  his  connection 
with  the  eorponition.  These  necessary 
steps  were  taken,  as  the  agreed  facta  show. 
The  shareholders  had  a  right  to  end  their 
connection  with  the  association  at  tiie  ter* 
mination  of  the  period  of  original  incorpo- 
ration, or,  if  they  so  desired,  they  might 
go  on  with  the  association  in  ita  renewed 
life. 

Section  S  provides  for  the  manner  of 
manifesting  snch  determination  to  termi- 
nate their  relatione  with  the  corporation 
at  the  expiration  of  its  original  life.  Tma, 
other  things  were  to  be  done  to  sscertais 
the  amounts  to  he  paid  the  retiring  shar» 
holders;  that  they  were  not  done  In  theao 
eases  Is  no  fault  of  the  retiring  eharehold- 
era.  Wa  cannot  agree  with  the  oontentiom 
of  the  plaintiff  in  error,  that  they  ceased 
to  be  shareholders  only  when  the  appraisal 
had  been  made,  and  the  certificate  of  shans 
surrendered. 

It  Is  said  that  the  shareholders,  whes 
the  bank's  representative  did  not  act  {■ 
tha  matter  of  the  appraisal,  might  have 
brought  suit  to  compel  further  proceedings 
or  to  cancel  their  stock  on  the  boola  of  tha 
company.  Again  we  answer — that  they  did 
all  tliat  the  statute  required  them  to  do. 

But,  It  Is  urged,  in  not  getting  tbdr 
names  oft  the  books,  whatever  mig^t  ba 
their  relations  with  the  bank,  these  shartt- 
holders  continued  to  be  registered  share- 
holders, and,  as  such,  liable  to  creditors. 
Cases  are  cited  which  hold  that  where  one 
permits  bis  nama  to  be  registered  on  the 
books  of  the  hank  as  a  shareholder,  or 
where  ba  fails  to  obtain  a  transFer  of  tbe 
shares  to  another  name,  although  he  hs* 
in  fact  parted  with  bis  stock,  such  share- 
bolder  remains  liable  to  the  creditors.  (See 
Gemiania  Nat.  Bank  v.  Case,  99  U.  S.  62S, 
es  L.  ed.  448;  Hatteson  v.  Dent,  1T6  U.  a 
621,  44  L.  ed.  671,  20  Sup.  Ct.  Rep.  419).  " 
'But  thoee  are  not  cases  where  shsrf  f 
holders  have  done  all  that  the  law  requirad 
in  order  to  end  their  relation  to  the  bask 
and  to  gat  their  names  off  the  books. 

Where    the    sharaholdar    has    perfpmii 
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every  datj  wUeli  the  law  Impoeea  upon 
Iiim  in  ordar  to  leeiirc  «  transfer  of  the 
stock,  the  fact  that  It  {■  not  transferred 
on  the  register  at  the  bank  does  not  con' 
tinue  hiB  liability  as  such  shareholder. 
Whitney  t.  Butler,  118  U.  S.  fl6B,  30  L.  ed. 
866,  7  Snp.  Ct.  Rep.  61;  Earle  t.  Carson,  188 
O.  a  42,  47  L.  «d.  373,  23  Sup.  Ct.  Rep.  BM. 
The  facte  of  the  eases  at  bar  bring  them 
within  this  principle.  These  shareholders 
had  done  all  that  the  Irw  required  of  them. 
Any  further  action  to  evidence  the  changed 
relation  of  the  shareholders  to  the  bank, 
upon  its  books,  was  not  a  matter  within  the 
control  of  the  shareholders. 

It  Is  argued  that  the  conetructlon  we 
have  given  the  statute  may  amount  to  a  re- 
duction of  the  capital  stock,  to  the  detri- 
ment of  creditors.  The  corporation  in  which 
these  Bliares  nere  held  ezpired  in  twenty 
years.  The  creditors  after  that  time  had 
no  riglit  to  hold  these  shareholders  in  face 
of  the  law,  of  which  all  muat  take  notice, 
permitting  tbe  retirement  of  nonassenting 
sharehoUIcrs.  If  this  reeults  In  the  diminu- 
tion of  outbtHnding  shares  of  the  bank  aa- 
seseable  for  creditora,  it  was  the  very  thing 
made  possible  by  the  amended  statute. 
New  shareholders  are  to  be  brought  In  by 
the  sale  of  the  stock,  aa  provided  in  g  S. 
It  is  time  that  these  defendants  retained 
their  certiftcates,  but  they  were  not  obliged 
to  surrender  them  except  upon  payment  for 
their  shares. 

It  is  said,  had  the  corpoi>tlon  made  a 
Urge  gain,  instead  of  failing  after  the  ac- 
tion of  these  ebareholdera.  In  giving  notice 
and  naming  their  appraiser,  they  might 
have  withdrawn  their  notice,  and  obtained 
the  beoeflt  of  sueh  Increase,  but  this  de- 
penda  npon  the  construction  of  the  statute. 
Aa  we  view  it,  when  the  shareholders  made 
their  election  to  retire  at  the  end  of  the 
■  llrst  twenty-year  period  of  eorpcMvte  or- 
f  ganiiation,  and  iook  the  steps*  required  in 
I  G,  by  giving  notice  and  appointing  an  ap- 
praiser to  obtain  a  valuation  of  and  pay- 
ment for  their  ihares  of  stook,  they  thereby 
eeased  to  be  shareholders  beyond  the  orig- 
inal twenty-year  tenn  of  the  life  of  the  cor- 
poration, and  they  could  neither  share  its 
profits,  nor  be  compelled  to  bear  its   bur- 

The  views  here  expressed  require  the  af- 
firmance of  the  judgments  In  both  casea. 
ACBrmed. 

1221  U.  3.  ca.) 
CHARLES    a.    APPLEBT,    aa    Surviving 
Trustee   of   the   Ogden   Land   Company, 
PIfl.  in  Err.. 

CITT  OF  BOFFALO. 
CouBis  (I  398*)— Ekbob  to  BTari  Coubt— 


Fedeeai,   QiTEsnoK  — Raibiho    bt   Ab- 
noiTicBHT  or  Ebbobs. 

1.  The  assignments  of  error  in  the  Fed- 
eral Supreme  Court  cannot  cure  the  failure 
of  the  record  in  the  state  court  to  show  that 
a  question  was  there  raised  and  decided 
of  the  character  described  in  U.  S.  Bev. 
Stat  g  709,  U.  8.  Comp.  Stat  IBOl,  ji.  57«, 

Sgveming  writs  of  error  from  the  Federal 
upreme  Court  to  a  atata  court. 
[Ed.   Note.—For  othsr   oases,   sea  Courts,  Dec. 

Dig.  I  m.*] 

EuinBRT  Doiunf  (I  122*)-'Dm  Pboobm 
OF  Ejat— Nouiirai.  D.ai(AOEa. 

2.  An  award  of  only  nominal  damagas  In 
proceedinga  to  acquire  by  eminent  domain 
the  fee  to  lands  under  the  waters  of  a 
navigable  stream  does  not  take  property 
for  public  use  without  compensation,  and 
hence  without  due  proceas  of  law,  where 
substantial^  all  the  land  abutting  upon 
the  stream  on  either  side  had  already  been 
eonvcyed  away  by  the  owner  of  the  bed, 
and  the  proceedinga  were  had  under  a  aUt- 
nte  providing  adequate  machinery  for  the 
asoertainment  of  compensation  upon  notios 
and  hearing,  and  the  record  diselosea  no 
ruling  ol  £w  preventing  just  compensa- 
tion to  the  owner  for  the  property  taken. 

[Bd.  Note.— For  otbar  owMm,  su  Bmmaat  Do- 
main, Cent.  DtK.  H  m,  UIH:    Dso.  Dla.  i  Ut.'l 

[No.  162.] 

Argued  April  28   and  21,   1911.     Dadded 
May  2B,  1011. 

IN  ERBOB  to  the  Supreme  Court  of  tba 
State  of  N«w  York  in  and  for  the  Coun- 
tj  of  Brla,  In  that  state,  to  review  a  juig- 
ment  entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals,  which  hod  reveraed 
a  judgment  of  the  Appellate  Diviaion  trf 
the  Supreme  Court,  Fourth  Department,  re- 
versing a  judgment  of  the  Supreme  Coilrti 
oonArmIng  an  award  In  condemnation  pr»> 
oeediuga.    AfBrmed. 

8aa  same  ease  below,  in  appellata  dl^ 
aioD,  lis  App.  Div.  5S5,  101  N.  T.  Supp. 
B66i  in  court  of  appeals,  180  N.  T.  163,  81 
H.  E.  0C4. 

^le  facta  are  atated  In  the  opinion. 

Heura.  O.  O.  Oottle  and  Edmnnd  P. 
Cotaie  for  plaintiff  in  error. 

Heaars.     Olarb     H.     Hammonil     and 
George  E-  Pierce  for  defendant  in  error.       ^ 
« 
*Hr.  Justice  Day  delivered  the  opinion  of  • 
the  eoort: 

This  eaae  ari(^nated  in  a  proceeding  be- 
gun by  the  eity  of  Buffalo  to  appropriate 
the  landa  of  the  plaintiff  in  errco-  under  the 
watera  of  the  Buffalo  river,  between  the 
Buffalo  Creek  Indian  Reaervation  line,  at 
or  near  the  crossing  of  Hamburg  atreet,  and 
the  easterly  city  line  of  the  city  of  Buf< 
folo.    Theae  landa  are  said  to  Ue  under  ths 
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WKten  for  t-hmA  7  mflei  in  tite  drenitouB 
winding  of  the  rif«T,  ud  to  embnuw  about 

141  MTU. 

Applieation  wu  mEde  t«  tli«  •upreme 
oonrt  of  tha  itftta  of  New  York,  at  Buffalo, 
for  tha  appointment  of  oommiuionen  to  aa- 
MTtain  the  compenaatloa  to  be  made  the 
owner  for  the  landa  described.  Hie  plain- 
tiff in  error  appeared,  and  three  oommia- 
sionen  were  appointed  to  aacertain  the 
)iut  compenaation  to  l»e  awarded  to  the 
owner.  The  oomraisaionera  were  dul;r 
aworn,  Tiewed  the  premisea,  and  heard  a 
eonsiderable  ajuonnt  of  teatimony,  both 
for  the  citj  and  tlu  plaintiff  in  error,  and 
made  a  report  awarding  oompeneation  for 
the  landi  taken  In  the  enm  of  Q  ami*.  The 
plaintiff  in  error  excepted  to  the  award, 
but  the  aame  wai  couflrtned  in  the  eupreme 
court  of  New  York.  Plaintiff  In  error 
moved  to  Bet  aaide  the  order  eonflrming 
the  report,  which  was  done,  and  thereupon 
a  new  order  of  eonflrmatlon  was  entered, 
setting  out  the  proceeding*  in  greater  de- 
»Uil. 

N  From  the  order  of  the  flupreme  eourt  eon- 
t  firming  the*report  of  tlie  oommiealonere  ap- 
peal was  taken  bf  the  plaintiff  in  error  to 
the  appellate  diviaion  of  the  aupreme  court 
of  New  York,  and  that  eonrt  held  that  the 
onlj  queatfon  presented  b7  the  appeal  wai 
the  adequacy  of  the  award,  and  reached  the 
conciuiion  that  the  eridence  showed  eon- 
cluatTelf  that  the  property  waa  Talnable; 
that  while  the  exact  value  was  difficult  t<i 
determine,  the  evidence  eetabliabed  that  it 
waa  more  than  nominaL  116  App.  Div.  S6B, 
101  N.  Y.  Bnpp.  960. 

The  appellate  division  nrereed  the  order 
of  the  supreme  court,  and  adjudged  that 
new  conuniasionan  shonld  be  appointed,  at 
apecial  term,  to  determine  the  eompenia- 
tion  to  be  paid  the  owners  of  the  premiaea 
in  qneation. 

The  appellate  diviiion  granted  leave  to 
the  city  to  appeal  to  the  court  of  appeal* 
of  the  sUte  of  New  York,  and  cerUfied  to 
that  eonrt  four  qneationa  for  reriew,  aa  fol- 
low!: 

"1.  le  Charlea  E.  Appleby,  aa  surviving 
trustee  of  the  Ogden  iknd  Company,  under 
the  facta  in  this  proceeding,  entitled  to  an 
award  of  more  than  6  centa  damages,  on 
the  city  of  Buffalo  acquiring  the  tee  to  the 
lands  under  tbe  waters  of  the  Buffalo  river 
in  eminent  domain  proceedings,  taken  pur- 
suant to  its  revised  city  charter,  for  tbe 
purposes  of  a  public  highway? 

"2.  Were  the  appraisal  commissioners  an- 
thoriced  and  empowered,  nnder  the  facts  in 
this  proceeding,  to  fix  the  actual  damages 
of  Charles  B.  Appleby,  aa  aurviving  trustee 
of  the  Ogden  Luid  Company,  on  the  city 
of  Buffalo  aoqniiing  the  fee  to  the  lands 


under  the  waten  of  the  Buffalo  river,  at 
S  cents,  and  to  award  said  inm  as  and  for 
the  jnst  compensation  to  be  made  to  said 
Ctiarlea  E.  Appleby,  a*  aurviving  trustea  «< 
the  Ogden  Land  Oompanyl 

"S.  Doea  the  city  of  Buffalo  in  this  pio- 
weding  show  a  naceasity  for  acquiring  tlu  ^ 
fae  of  said  landa  I  st 

*"t.  Did  any  of  tlie  exceptions  call  for  a  ? 
rararsal  of  the  order  confirming  the  apprala> 
al  eommiasionera'  report!" 

Tlie  court  of  appeals  overruled  a  motion 
to  dismiss  the  appeal  {This  ruling  la  re- 
ported in  189  N.  Y.  537,  B2  N.  E.  1124.  It 
answered  the  tour  qneationa  propounded  by 
the  appellate  division  in  an  opinion  re- 
ported in  ISO  N.  y.  1S3,  81  N.  E.  954,  the 
questions  being  answered  as  follows;  *nie 
first  question  should  be  answered  in  the 
negative.  The  second  question  should  b* 
answered  in  the  afflrmative.  The  third 
question  ia  immaterial  and  not  answered. 
Tha  fourth  question  abonld  be  answered  fn 
the    negative." 

The  court  of  appeals  held,  among  other 
things,  that  the  Buffalo  river  bad  been 
made  a  public  highway  by  law;  that  for  k 
large  part  of  the  distance  through  tbe  city 
of  Buffalo  it  Ib  navigable  to  large  boats 
from  the  lakes,  and  is  a  stream  of  much 
commercial  importance.  It  held  that  tha 
proceedings  were  under  due  authority  of 
law  as  enacted  in  the  charter  of  tile  city 
of  Buffalo.  In  answering  the  questions,  this 
court  of  appeals  aaid:  "We  have  no  great 
difficulty  in  answering  these  questions  to 
the  effect  that  the  commlsBiouers  were  au- 
thorized upon  tha  evidence  presented  to 
them,  if  they  saw  fit  ao  to  do,  to  award 
only  nominal  damages  for  the  land  sought 
to  be  acquired  by  the  city.  In  reaohing 
this  conclusion  we  have  assumed,  aa  did  tha 
eity  in  the  institution  of  the  proceedings, 
that  the  respondent  was  vested  with  the 
fee  of  the  river  bed.  Upon  the  other  hand, 
there  does  not  appear  to  be  any  dispnta 
that  either  by  him  or  by  the  company 
whose  Tights  he  represeots,  substantially 
all  of  the  land  abutting  upon  tbe  river  upon 
either  side  formerly  owned  by  the  company 
has  been  conveyed  away.  This  is  a  matttf 
of  importance,  as  bearing  upon  the  value  of 
tbe  bed  of  tbe  stream,  because  if  tbe  bed 
and  fee  to  the  abutting  lands  were  owned 
by  the  same  party,  it  very  well  might  ba 
that  the  possible  connected  use  of  the  tw«  S 
*would  be  an  element  of  much  importanea  ? 
in  passing  upon  tbe  value  of  the  bed- 

"Many  witnessea  were  sworn  before  th* 
commissioners  In  regard  to  the  valae  of 
this  bed  and  the  amount  of  the  damages 
which  should  be  awarded  for  taking  it. 
TOeir  eridence  presented  »  well-defined 
question  of  fact,  the  tastlmony  rsngliig  all 
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•f  Uw  mjr  from  «  Taltutkn  At  nominal 
flgurea  to  one  of  Tcry  mbatADtial  ■moont. 
In  addition  to  hearing  tba  teatimony  of 
tbeae  witnesaes  the  commuaionera  were  un- 
der obligations  to,  and  ws  muat  auume 
did,  view  the  premiaea  to  ba  taken.  Va- 
rious theories  were  doubtleaa  presented  to 
tbam,  aa  Ouy  ha.ve  been  to  ua,  leading 
to  the  Tiaw  that  the  land  w«a  of  aubatan- 
tial  value.  Theae  theoiiea  are  mora  or  leaa 
•peculatiTe. 

"We  think  that  the  eominiaaionera  were 
K>  justified  bj  tha  evideniN  in  mailing  the 
award  which  thej  did  inaJce  that  we  can- 
not tay,  aa  a  matter  of  law,  that  there  was 
no  evidenoa  to  auatain   their  conoluaiona.'' 

The  «ourt  of  appeala  further  held  that 
•houtd  the  first  and  aeeond  questions  be  re- 
garded aa  questions  of  fact,  not  to  be  con- 
sidered bf  it,  and  the  third  qneation  be 
treated  aa  immaterial,  there  would  be  left 
for  consideratioQ  onlj  the  fourth  question, 
and  there  being  no  ezceptiona  calling  for  a 
rerersal  of  the  order  conflrming  the  com- 
missioners' report,  the  order  of  the  appel- 
late division  would  have  to  be  reversed. 

The  caae  ia  now  brought  here  for  a  review 
of  the  judgment  of  the  court  of  appeals, 
for  this  is  the  effect  of  the  proceeding  in 
error,  although,  under  the  practice  in  Neiv 
York,  the  Judgment  of  the  court  of  appeals 
is  remitted  to  the  supreme  court  of  New 
York,  and  the  writ  of  error  runs  to  that 

The  case  baa  been  elaborately  argued, 
orally  and  in  the  voluminous  brief  of  the 
plaintiff  In  error,  and  many  alleged  errors 
of  procedure  in  rulings  upon  construction 
S  of  state  statutes,  and  questions  of  prac- 
'  tfce  In  the  state  courts*are  pointed  ont  In- 
deed, the  case  has  been  argued,  apparently, 
upon  the  theory  that  tbii  court  has  the 
power,  embraced  in  a  general  right  to  le- 
Tiew,  to  correct  errora  in  trial*  and  prooed- 
wn  in  the  atat«  oourta. 

This  court  has  had  frequent  occasion  to 
Bay  that  its  right  to  review  the  judgment 
of  the  highest  court  of  a  state  is  specifically 
limited  by  the  provisions  of  3  TD9  of  the  Re- 
Tiaed  Statutes  Of  the  United  States  <D.  8. 
Oomp.  Btat.  1001,  p.  STS).  Thia  right  of  re- 
view in  cases  such  aa  the  one  at  bar  de- 
pends upon  an  alleged  denial  of  soma  right, 
privilege,  or  immunity  specially  set  np  and 
elaimed  under  the  Constitution  or  authority 
«f  the  United  BUtes,  which  It  I*  alleged  bas 
been  denied  by  the  judgment  of  the  state 
eourt.  In  such  cases  it  b  thoroughly  well 
settled  that  the  record  of  the  stat«  eourt 
must  disclose  that  the  right  so  set  vp  and 
elaimed  was  expreasly  denied,  or  tbat  aueh 
was  the  necessary  effect,  in  law,  of  the 
fndgment.  Sayward  v.  Denny,  IBS  U.  S. 
ISO,  1B3,  3«  L.  ed.  041, 1MZ,  IS  Sup.  Ct  Rep. 


777;  Harding  v.  IUInoI%  106  U.  S.  78,  49  L. 
ed.  SM,  25  Sup.  CL  Bep.  ITS:  Waters-Pieroa 
Oil  Co.  V.  Texas,  212  U.  5.  S3,  ST,  S3  L.  ed. 
417,  424,  29  Sup.  Ct.  Itep.  220. 

In  the  oaaa  at  bar  an  elaborate  aaaign- 
ment  of  error  for  tlie  purpose  of  bringing 
the  ease  to  this  eourt  is  found  in  the  ree- 
ord.  In  which  many  rulings  are  referred  to, 
which,  it  is  alleged,  resulted  in  deprivation 
of  rights  of  Federal  creation.  But  it  is 
well  settled  that  the  assignments  of  error 
made  for  the  purpose  of  bringing  the  oaae 
to  this  eourt  cannot  b«  looked  to  for  the 
purpose  of  originating  a  right  of  review 
here.  This  must  necessarily  follow  from 
the  provisions  of  |  709,  which  permit  a  re- 
view in  this  court  of  rulings  concerning 
claims  of  Federal  right  which  were  set  up 
and  denied  in  the  state  court.  Neither  the 
petition  for  writ  of  error  in  the  state  court 
after  Judgment,  nor  the  assignmenta  of  er- 
ror in  this  court,  can  supply  deficiencies  la 
the  record  of  the  stato  court,  if  such  exist 
Harding  v.  lUlnoia,  aupra,  and  previous 
cases  in  this  court  therein  cited.  « 

The  jurisdiction  of  the  eourt  of  appeals  Q 
of  New  York'waa  Invoked  because  of  tfas  * 
questions  propounded  by  the  appellata  dl- 
vision.    A  reading  of  those  questions  show* 
that  no    right  under  the  Federal  Conatiti^ 
tion  was  asserted  or  suggested. 

We  look  in  vain  in  tbe  record  to  find  any 
claim  of  Federal  right  prior  to  tbe  judgment 
in  the  court  of  appeals,  unless  it  is  to  b« 
found  in  the  third  exception  to  the  report 
of  the  commission  era. 

"Third.  The  said  report  is  also  eontrarf 
to  and  in  violation  of  the  Constitution  of 
the  United  States,  which  provides  that 
private  property  shall  not  be  taken  for  pub- 
lic use  vrithout  just  compensation,  and  tha 
sum  awarded  by  said  report  is  leas  than 
just  compensKtion." 

It  it  be  taken  that  the  exceptions  In  tbta 
respect  amount  to  a  claim  of  violation  of 
the  due-proceas-of-law  clause  of  the  Consti* 
tntlon,  which  protects  against  the  taking 
of  private  property  without  compensation, 
and  that  the  effect  of  tbe  judgment  of  the 
court  of  appeala  ia  to  deny  thia  claim,  we 
proceed  to  inquire,  do  the  proceedings  show 
a  want  of  due  process  in  the  result  reached 
and  affirmed  by  the  court  of  appeala  In  Its 
judgment  answering  the  quest  Ions  prtK 
pounded  by  the  appellate  division? 

That  the  14th  Amendment  of  the  Federal 
Constitution  forbida  a  state  to  deprive  any 
person  of  property  without  due  process  of 
law,  and  to  take  private  property  for  pub- 
lic use  witbont  compensation  amounts  to 
auch  deprivation.  Is  recognized  and  affirmed 
in  a  case  wherein  the  subject  was  given 
much  consideration.  Cbicatto,  B.  ft  Q.  R. 
Co.  V.  Chicago,  166  U.  8.  226,  41  L.  cd.  97^ 


dn.GOOgIC 


702 


81  SUFB] 


E  COUBT  BEPORTEB. 


Oct.  1 


IT  Sup.  Ct  Bep.  S81.    After  a  nriBW  ot 
th«  authoiitiea  this  oourt  aaid: 

"Due  procesB  of  Uw  u  applied  to  judicial 

proceedings   instituted   lor   the  taking  ol 

private    propert;    for    puhlie    use    meaiiB, 

therefore,   such    proceas   as   recogniies   the 

right  of  the  owner  to  be  oompensated  if 

Ilia    property   be    wrested    from    him   and 

^  transferred  to  the  public.  The  mere  form  of 

a  the  proceeding  instituted  against  the  owner, 

'    even  if  be*b«  admitted  to  defend,  cannot 

convert  the  process  used  into  due  proceu 

of  law,  if  ths  necessary  result  be  to  deprive 

bim  of  hia  property  without  oompensation.'' 

And  furthermore: 

"In  our  opinion,  a  Judgment  of  a  itate 
court,  even  if  it  be  authorized  by  statute, 
wher:br  private  property  is  taken  for  the 
state,  or  under  its  direction,  for  public  use, 
without  compensation  made  or  eeciired  to 
the  owner,  is,  upon  principle  and  authority, 
wanting  in  the  due  process  of  law  required 
by  the  i4th  Amendment  of  the  Oonstitution 
of  the  United  States,  and  the  offlrmance  of 
eucb  judgment  by  the  highest  court  of  the 
state  is  a  denial  by  that  state  of  a  right 
secured  to  the  owner  by  that  instrument." 
In  summing  up  tlie  matter,  the  court 
■aid: 

''We  are  permitted  only  to  inquire  wheth- 
er the  trial  court  preicribed  any  rule  of 
Jaw  for  the  guidance  of  the  Jury  that  was 
in  absolute  disregard  of  the  company's 
right  to  just  compensation. 

"We  say  'in  absolute  disregard  of  the 
oompany's  right  to  Just  compensation,'  be- 
cause we  do  not  wish  to  be  understood  as 
holding  that  every  order  or  ruling  of  the 
state  court  in  a  case  like  this  may  be  re- 
viewed here,  notwithstanding  our  jurisdic- 
tion, for  aoiat  purposes,  is  beyond  question. 
Many  matters  may  occur  in  Uie  progress  of 
such  case*  that  do  not  neoeBsarlly  involvn, 
in  any  substantial  sense,  the  Federal  rignt 
alleged  to  have  been  denied;  and  in  respect 
of  such  matters,  that  which  ie  done  or 
omitted  to  be  done  by  the  state  court  may 
constitute  only  error  in  the  administration 
of  the  law  under  which  the  proceedingfl 
were  instituted. 

"In  harmony  with  those  views,  we  may 
■ay   in    the    present   case    that    the   state 
court,   having  jurisdiction   of   the   subject- 
matter  and  of  the  parties,  and  being  under 
gi  a  duty  to  guard  and  protect  the  eonstitu- 
2  tional   right  here  asserted,  the  flnal   judg- 
•   ment  ought  not  to  be  held  to  be  iti'violation 
of  the  due  process  of  law  enjoined  by  the 
14th  Amendment,  unless  by  its  rulings  upon 
questions  of  law  the  company  was  prevent- 
ed from  obtaining  substantially  any  com- 
pensation.     See    also    Marchant    v.    Fenn. 
■ylranU  R.  Co.  16S  U.  a  SSn,  38  L.  ad.  7B1, 
U  Bopw  Ot  Kep.  804." 


The  question  of  what  amounts  to  dun 

rocess  of  law  is  eases  of  this  character 
came  again  before  this  court  in  the  case  of 
A.  Backus  Jr.  &  Sons  v.  Fort  Street  Union 
Depot  Co.  leO  D.  B.  S57,  42  L.  ed.  S53,  IB 
Sup.  Ct.  Rep.  440.  In  summing  up  the  es- 
sentials of  due  process  of  law  in  oondemna- 
tion  cases  this  oourt  eaid:  "All  that  ia 
essential  is  that,  in  some  appropriate  way, 
before  some  properly  constituted  tribunal, 
inquiry  shall  be  made  as  to  the  amount  <4 
compensation;  and  when  this  has  been  pro- 
vided there  is  that  due  process  of  law  which 
ifl  required  by  the  Federal  Constitution." 

The  only  assignment  of  error  which  !• 
here  open  for  review  does  not  show  that 
the  court  below,  by  any  ruling  of  law,  de- 
prived the  owner  of  the  right  ot  compensa- 
tion for  hia  property.  The  alleged  denial 
of  Federal  right  rests  upon  the  assertion 
that  the  damages  were  nominal,  while  tha 
property  taken  was  of  greater  valua  But, 
as  this  court  has  heretofore  held,  kf  the 
state  has  provided  adequate  machinery  for 
the  ascertainment  of  compensation,  upm 
notice  and  hearing,  end  the  record  discloaaa 
no  ruling  of  law  which  prevented  oompen- 
sation to  the  owner  tor  the  property  taken, 
there  is  no  lack  of  due  process. 

The  proceedings  in  the  present  ease  were 
under  a  statute  which  the  highest  court  ot 
the  state  has  held  adequate  to  require  con- 
demnation, and  against  which  no  eonstita- 
tional  objection  was  urged.  The  same  eoort 
has  found  that  the  Buffalo  river  was  a  pub- 
lic highway,  and  a  navigable  stream;  that 
there  was  testimony  before  the  commission- 
ers that  the  land  company,  of  which  the 
plaintiff  in  error  is  trustee,  had  formerly 
owned  land  adjacent  to  the  river,  which  had 
been  sold  off,  and  that  the  only  remaining 
title  was  in  the  lands  covered  by  the  river,  « 
'The  record  discloses  that  the  testimony  ■ 
ranged  all  the  way  from  nominal  valuation 
to  one  of  considerable  amount.  The  court 
of  appeals  held  that,  in  view  of  these  facts, 
the  testimony  of  the  witnesses,  and  view 
ot  the  premises  had  by  the  commissioners, 
that  it  could  not  say,  as  a  matter  of  law, 
that  there  was  no  evidence  to  sustain  the 
commissioners'    conclusions. 

The  record  thus  discloses  that  the  plain- 
tiff [n  error  has  had  a  hearing  as  to  the 
value  of  his  property  before  a  board  of  eom- 
missioners  acting  under  authority  of  law, 
which  order  was  affirmed  In  a  reviewing 
court;  that  he  was  again  heard  in  the  Ap- 
pellate Division,  where  that  order  was  i»- 
versed,  and  was  finally  heard  in  the  Oourt 
of  Appeals,  where  ths  finding  of  the  Ap- 
pellate Division  was  In  turn  reveraed.  And 
the  record  tails  to  show  any  ruling  of  law, 
to  which  an  exception  was  properly  r^ 
■erred  on  the  ground  of  denial  of  Federal 
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righU,  which  ^«T<Btod  Uu  plaintiff  b  er- 
ror from  obtalniag  just  wmpwtifttion  for 
his  property. 
Judgment  ftf&miad. 


(^  U.  B.  OS.) 
J,  N.  HEAN,  W.  JL  Bttinbridge,  8.  W.  Bent, 
Wallace  Bent,  and  Corbett  Bennett,  Pe- 
titioners, 

W.  A.  MORRIS  et  aL 
Waters  add   Watkb  Courses  (!  ]8*>  — 

PGIOB    ApPBOPBIATJOK— iHTBBSIATl 
STBXjtll. 

The  Federal  Supreme  Court  will  Tffwf, 
in  the  absence  of  Montana  legislation  to  tlie 
contrary,  that  prior  approprlatora  of  the 
waters  of  an  interstate  stream  at  a  point 
fn  Wvominir  could  aoquire  rights  as  against 
junior  appropriators  of  the  waters  of  the 
same  itreAm  in  Montana,  enforceable  in  the 
latter  state. 

[Ed.  Nota.— For  otbar  cue*.  IM  Witira  and 
Water  Course*.  Dec  DIs.  I  U.*] 


Argued  April    11   and   12,   IBII.     Dwsided 
Ma;  29,  ISll. 

WRIT  of   Certiorari  to  the  United 

'  State*  Circuit  Court  of  Appeali  for 
ttie  Ninth  Circuit  to  review  a  decree  which 
afBrmed  a  decree  of  the  Circuit  Court  for 
the  District  of  Montana,  enjoining  the  di- 
vera  ion  of  the  water  ol  an  interstate 
stream.     Alllrmed, 

See  same  case  below,  —  LJt.A.(N.S.)  — , 
B6  C.  C.  A.  619,  169  Fed.  861. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Tlionias  J.  Walsh,  Cornelius 
B.  Nolan,  and  George  W.  Fierson  for  peti- 

Mesars.  Willlani  U.  Elllaon,  Alexander 
U.  UcCor,  N.  W.  McConnell,  and  0.  W. 
UeConnell  for  reapondents. 


0^ 


Mr.  Justice  HoIm«a  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  bj  the  respondent 
Morris,  to  prevent  the  petitioners  from  ao 
diverting  the  waters  of  Sage  Creek  in  Mon- 
tana as  to  interfere  with  an  alleged  prior 
right  of  Morris,   by  appropriation,  to  250 
_  inches  of  such  waters  In  Wyoming.    After- 
«  ward!   the  other  respondent,  Howell,  was 
T  allowed  to  interrene'and  make  a  similar 
claim.     Sage  creek  la   a  small  creek,  not 
navigable,   that  joins  the   Stinking  Watar 
in  Wyoming,  the  latter  stream  flowing  into 
the  Btg  Horn,  which  then  flows  back  north- 
erly    into     Montana    again,    and    unite* 
with   the   Yellowstone.     Tbe  i^rcnit   court 

•Per  albar  cieci  lee  s^i.-ne  topic  A  |  H 


made  a  decree  that  Morris  was  entitled  to 
100  inchea  miner's  measurement,  of  date 
April,  1887,  and  that,  subject  to  Morris, 
Howell  was  entitled  to  110  inches,  of  daU 
August  I,  IBM,  both  parties  being  prior  in 
time  and  right  to  the  petitioners.  140  Fed. 
423.  On  appeal  the  flndinga  of  fact  below 
were  adopted  and  the  decree  of  the  circuit 
court  aSlrmed  by  the  elreuit  court  of  ap- 
peals. —  L.ILA.(N.a)  — ,  6»  C.  C.  A, 
SI9,    IBS   Fed.   061. 

It  was  admitted  at  the  argument  that, 
but  for  the  fact  that  the  prior  appropria- 
tion was  in  one  state,  Wyoming,  end  the 
interference  In  another,  Montana,  the  de- 
cree wouM  be  right,  ao  far  aa  tbe  main 
and  important  question  la  concerned.  It  is 
true  that  some  minor  points  were  suggested, 
such  as  laches,  abandonment,  the  statute  ut 
limitations,  etc,  bnt  the  findings  of  two 
courts  have  been  against  the  petitioners 
upon  all  of  these,  and  we  see  no  reason  for 
giving  them  further  consideration.  So  we 
pass  at  once  to  the  question  of  private 
water  rights  as  between  users  in  different 
sUtea. 

We  know  no  reason  to  dont>t,  and  we  as- 
sume, that,  subject  to  sneh  rights  sa  the 
lower  state  might  be  decided  by  this  court 
to  have,  and  to  vested  private  rights,  if 
any,  protected  by  the  Constitution,  the 
state  of  Montana  has  full  legislative  power 
over  Saga  creek  while  it  flows  within  that 
atate.  Kansas  t.  Colorado,  206  U.  8.  48, 
fi3-fiS,  61  L.  ed.  960,  073,  974,  27  Sup.  CL 
Rep.  6&S.  Therefore,  subject  to  the  same 
qualifleations,  we  oasume  that  the  concur- 
renoe  of  the  laws  of  Montana  with  those  of 
Wyoming  is  necessary  to  create  easements, 
or  sneb  private  rights  and  obligations  as 
are  in  dispute,  across  their  common  bound> 
ary  line.  Missouri  v.  Illinois,  200  U.  S. 
490,  621,  nii.  ed.  672,  STQ,  26  Sup.  Ct  Rep. 
iCBi  Rickey  Land  ft  Cattle  Co.  v.  Miller  ft  « 
Lnx,*ei8  n.  a  268,  200,  64  L.  ed.  1032,  1037,  7 
81  Sup.  Ct  Rep.  11.  But  with  regard  to 
such  rights  as  came  Into  question  In  the 
older  states,  we  believe  that  it  always  was 
assumed,  in  tbe  absence  of  legislation  to 
the  contrary,  that  the  states  were  willing 
to  ignore  boundaries,  and  allowed  the  same 
rights  to  be  acquired  from  outside  the  state 
that  could  he  acquired  from  within.  Mann- 
ville  Co.  T.  Worcester,  1S8  Mass.  80,  52  Am, 
Rep.  201;  Thayer  v.  Brooks,  17  Ohio,  489, 
I.  Dec.  474;  Slock  v.  Walcott,  3  Mason, 
608,  616,  Fed.  Css.  No.  Ufi32;  Stillman  t. 
White  Rock  Mfg.  Co.  S  Woodb.  ft  M  638, 
Fed.  Caa.  No.  13,446;  Rundle  v.  Delaware  ft 
R.  C^nal  Co.  1  Wall.  Jr.  276,  Fed.  Caa.  No. 
12,169,  U  How.  SO,  14  L.  ed.  33S;  Foot  T. 
Edwards,  3  Blatchf.  310,  Fed.  Cas.  No.  4r 

a  Doc.  ft  Am.  Dies.  IWT  to  date.  A  Rep'r  lodnea 
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DOS.  See  Wooiter  ▼.  Great  Falls  Mfg.  Co. 
S9  Ue.  24S,  ECS;  ArmendUz  v.  Stillman,  54 
Tex.  B23;  GUte  r.  Lord,  18  N.  H.  3fiT; 
HowftTd  T.  iDgenoU,  IT  Ala.  780,  793. 
There  U  even  atronger  Tcaflon  for  the  aame 
ueumption  here.  Montana  cannot  be  pre- 
auined  to  be  Intent  on  Buieide,  and  tbers 
ue  aa  maoT'  tf  not  more  eaaea  In  which  It 
would  loae  aa  there  are  in  which  It  would 
gain,  if  it  Invoited  a  trial  of  etreagth  with 
ita  neighbore.  In  thia  very  instance,  as  has 
been  laid,  tlie  Big  Horn,  after  It  hae  re- 
ceived the  waters  of  Sage  ereek,  flowB 
back  into  Ibat  state.  But  this  ia  the  least 
consideration.  The  doctrine  of  appropria- 
tion has  prevailed  in  these  regions  proba- 
bly from  the  first  moment  that  they  knew 
of  any  taw,  and  has  continued  since  they  be- 
came territory  of  the  United  States.  It 
was  reeogniied  by  the  statutes  of  the  Unit- 
ed States,  while  Montana  and  Wyoming 
were  such  territory  (Rev.  Stat.  55  2339, 
23*0,  U.  8.  Comp.  Stat.  1001,  p.  1437;  act 
of  March  3,  1877,  chap.  107.  19  Stat,  at  T- 
877,  U.  S.  Comp.  Stat  1601,  p.  1848),  and 
is  recogni/ed  by  both  states  now.  Before 
the  state  lines  were  drawn,  of  course,  the 
principle  prevailed  between  the  lands  that 
were  destined  to  be  thus  artiflcally  divided. 
Indeed,  Morris  bad  made  his  appropriation 
before  either  state  was  admitted  to  the 
Union.  The  only  reasonable  presuinpti 
is  that  the  states,  upon  their  incorporatii 
^  continued  the  system  that  had  prevailed 
5  theretofore,  and  made  no  changes  other 
•  than  those  necessarily  implied  or*eipressed. 
6ee  Willey  v.  Decker,  11  Wyo.  496,  100  Am. 
St.  Rep.  936,  73  PacSlO;  Smith  v.  Denniff, 
84  Mont.  20,  50  L.R.A.  741,  81  Am.  St.  Rep. 


it  is  unnecessary  to  consider  what  limits 
there  may  be  to  the  powers  of  an  upper 
state,  if  it  should  seek  to  do  all  that  it 
could.  The  grounds  upon  which  such  lim- 
its would  stand  are  referred  to  In  Rickey 
Land  A.  Cattle  Co,  v.  Miller  &  Lux,  218  U.  S. 
258,  201,  64  L.  ed.  1032,  1038,  31  Sup.  Ct 
Rep.  11.  So  it  ia  unnecessary  to  consider 
whether  Morris  is  not  protected  by  the  Con- 
stitution) for  it  seems  superfluous  to  tall 
back  upon  the  citadel  until  some  attack 
drives  him  to  that  retreat.  Other  matters 
adverted  to  in  argument,  so  far  as  not  dis- 
posed of  by  what  we  have  aaid,  have  been 
dealt  with  sulliciently  in  two  courts.  : 
enough  here  to  eay  that  we  are  satisfied 
with  their  discussion,  and  confine  our  own 
to  the  ouly  matter  that  warranted  a 
tiorari  or  suggested  question*  that  might 
be  grave. 

Decree  affirmed. 


SI  SDPREHB  COURT  BEPOETER.  Oct.  Tbh, 

LEIBEL  PmCUSOT  GLUCKSMAN,  Appt., 


WILLIAM  HENKEL,  United  States  Mai^ 
shal  for  the  Southern  District  of  New 
York,  et  aL 

BtxraanrFioR  (|  14*)  —  Ii(tbbitatioi(ai.  — 

COMPLAIHT. 

1.  Good  faith  to  the  demanding  forelffB 
gOTemment  requires  the  surrender  of  the 
accused  In  eitradition  proceedings  if  there 
Is  presented,  even  in  somewhat  nntechnieal 
form,  such  reasonable  ground  te  suppoa* 
him  tniilty  of  crime  as  to  make  It  proper 
that  he  should  be  tried. 

[Bd.  Nota.— I^>r  other  easaa,  see  Ki 
Cant.  Dig.  ig  U,  II;    Dec  Die.  1  It.*] 


2.  A  finding  that  the  identity  of  th* 
prisoner  with  the  person  whose  extradi- 
tion to  a  foreign  country  Is  soueht  is  made 
out  cannot  be  said  te  be  erroneous  where, 
in  addition  to  a  photograph  under  peal  of 
the  foreign  magistrate,  which  representa 
the  prisoner,  there  are  other  facta  tending 
to  establish  such  identity. 


[Ed.   1 


—For 


un- 


IrmxAiioiiAi, 


Dec  Dig.  I  IT.T 

ExTBAnrnoH     Q 
—Tabu  It  ca. 

3.  A  variance  In  proceedincs  for  the  ex- 
trsditlon  to  a  foreign  country  of  a  person 
chareed  with  forgery  and  utUring  forpsd 
paper,  In  that  the  eomplaint  speaks  of  bills 
of  eichanRe,  while  the  evidence  shows  the 
foreed  Instruments  to  have  been  promissory 
notes,  la  not  fatal,  where  the  Instmmento 
are  suffietentW  Identified. 

[Bd.  Nota.— For  other  ewM,  eaa  BxtradlUon. 
Dm.  Dtc.  I  U.*] 

ExTBADinoR  it  11*>— Takuhob— RcHiX  or 

Dacieioif. 

4.  The  effei-t  of  a  variance  between  the 
eomplaint  and  tbe  evidence  In  prneeedingi 
for  the  ertraditlon  of  a  person  to  a  for- 
eticn  country  ia  to  be  decided  on  general 
principles,  irrespective  of  the  law  of  the 
state  where   the  proceedings  are   had. 

[Bd.   Keta.—roT  othsr  eases,   cm  Bxtradltlon. 
Dsc.  Dis.  I  U.>I 
EXTBADITIOM    {!   11*)  —  ImiBEITATlOirAl.  — 

CoMPLAiirr— Vbbivic  ATio  w . 

B.  A  complaint  sworn  to  upon  informa- 
tion and  belief  Is  sufficient  in  proceedlnee 
for  the  extradition  of  a  person  to  a  forelen 
aonntry,  where  It  Is  supported  by  the  testi- 
mony of  witnesses  who  ere  stated  to  havt 
deposed,  and  who  therefore  must  be  pro- 
sumed  to  have  been  sworn. 

[Bd.  Note.— Tor  other  esase,  *•*  BxtradlUM, 
Dec.  DIf.  I  11.*] 

[No.  9*4.] 

Decided  iSf 


APPEAL  from  the  Circuit  Court  of  th« 
United  States  for  the  Southern  Distric* 
of  New  York  to  review  a  decree  dismissing 
writs  of  habeas  corpus  and  eutiorui  1« 
a  Dee.  *  Am.  Dlgi.  IWI  to  data,  ft  Rap'r  ladeae* 
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tett  the  raltditf  of  extradition  proceedinga. 
Affirmed. 

The  facts  are  itated  in  the  opinion. 

Hr.  Charles  Dnahklnd  for  appellant. 

HessrB.  Frederic  R.  Gondert  and 
1  Charles  A,  Conlon  (or 


'  *Ur.  Jiiatlea  Halmea  delivered  th«  opIn> 
Ion  of  the  oonrt: 

This  is  a  proceeding  hj  habeas  oorpua 
and  certiorari  to  test  the  validity  of  a 
eommitment  of  the  appellant,  Glncksman, 
for  extradition  to  Baasia.  The  eireuit  court 
dismiawd  the  writs  and  remanded  the  pris- 
oner, who  thereupon  appealed  to  this  court. 
The  complaint  threa  times  charges  the  for- 
gerj  of  the  signatnre  of  one  Tugendriach  to 
hills  of  exchange  for  100  roubles,  and  fol- 
lowing each  auch  charge  alleges  tlis  fraud- 
nlent  utterance  ot  bills  for  the  same  som 
to  merehants  named  BierenEweig,  Traiden- 
raieh,  and  Belinsky,  and  obtaining  goods 
for  them  of  that  value.  This  last  la  al- 
leged to  constitute  the  crime  of  uttering 
forged  paper,  although  It  is  not  expressly 
alleged  that  the  hills  fraudulently  ottered 
were  forged,  as  pretty  plainly  is  meant. 
The  ground  of  the  appeal  is  Uiat  there  is 

,  no  sufBcient  evidence  to  warrant  extradi- 

J  tion  on  the  charge. 

'  'It  is  common  in  extradition  eases  to  at- 
tempt to  bring  to  bear  all  the  faetitioua 
niceties  of  a  criminal  trial  at  common  law. 
But  it  is  a  waste  of  time.  For  while,  of 
eourse,  a  man  is  not  to  be  sent  from  the 
•onntry  merely  upon  demand  or  surmise, 
yet  if  there  is  presented,  even  in  somewhat 
nnteehnical  form  according  to  our  ideas, 
voeh  reasonable  ground  to  suppose  him 
guilty  at  to  make  It  proper  that  he  should 
be  tried,  good  faith  to  the  demanding  gov- 
ernment requires  bla  surrender.  Grin  v. 
Shine,  1S7  U.  8.  181,  184,  47  L.  ed.  ISO, 
133,  E3  Sup.  Ct  Sep.  B8,  18  Am.  Crim. 
Rep.  see.  See  Pierce  v.  Creeey,  SIO  0.  S. 
387,  «B,  B2  L.  ed.  1113,  1122,  28  Sup.  Ct 
Rep,  714.  We  are  bound  by  the  existence 
of  an  extradition  treaty  to  assume  that  the 
trial  will  be  fair.  The  evidence  in  this  ease 
aeems  to  us  sufflctent  to  require  ns  to  affirm 
the  judgment  of  the  circuit  court. 

According  to  the  translation  of  the  Rua- 
aimv  doeumenta  accompanying  the  demand, 
Blrenzweig,  a  merchant,  "deposed"  on  July 
7,  IBIO,  that  the  Lodi  merchant,  Leiba 
Olikeman,  In  the  previous  June,  indorsed  to 
Urn  in  payment  for  goods  a  note  for  lOfl 
roubles,  purporting  to  be  drawn  by  a 
TugenSreich,  who  reaidea  in  Ozorkov;  that 
a  few  days  later  he  learned  that  Glikeman 
had  left  thoae  parts,  and  that  ha  was  eon- 
flrmed  by  Tugendreich  In  hla  auspieion 
that  the  note  was  spurious.  Fraidanreieb, 
»  marohant,  depoaad  to  like  affeol^  giving 
U&O— (B. 


;  the  name  of  the  purported  drawer  of  the 
note  as  Mosche-Leiba  Tugendreish.  And 
so  did  Zelinsky,  Birenzweig  and  Fraidon- 
reicb  produced  tbcir  notes,  Idoschak-Leib 
Jakubov-Maerov  Tugendreich  deposed  that 
be  was  a  merchant  in  Ozorkov,  that  ha 
never  drew  any  notes  in  Glikeman's  favor, 
that  the  signatures  on  the  notes  produced 
by  Birenzweig  and  Fraidenreich  represent- 
ed a  kind  of  Imitation  of  his  signature, 
and  that  the  text  of  his  notes  was  written 
by  Glikeman  (with  whom  be  had  had 
dealings).  There  is  no  rational  doubt  that 
the  evidence  tends  to  show  that  Leiba 
Glikeman,  a  leather  merchant  of  LodJ^ 
forged  notes  of  the  above-named  Tugea-  S 
dreich,  *  and  disappeared  before  July  7,  S 
IBIO.  The  prisoner  by  his  own  admission 
was  a  leather  merchant  and  came  from 
Lodz,  arriving  in  New  York  on  or  about 
August  3,  ISIO.  When  first  arrested  he 
said  that  he  had  enemies  on  the  other 
side  who  were  bringing  these  charges 
against  him,  and,  aa  we  think  it  appears, 
tried  to  bribe  the  officers  to  let  him  gn. 
He  also  said  that  the  spelling  of  his  name 
Gluksman  was  a  typographical  error  thai 
his  name  was  Lewdc  Glieksman.  Tlie  Rus- 
sian magistrate  sends  a  description  ot 
Leiba-Levak  Pinkusov  Glikeman,  which  ia 
worthless,  as  such  descriptions  generally 
are,  tnit  adds  certainly  to  the  eorrespond- 
ence  of  the  name  of  the  person  referred  to 
in  the  proceedings  in  Russia,  with  that  of 
the  prisoner,  and  after  the  desoription  the 
magistrate  adds:  "A  photograph  of  Glike- 
man is  hereto  attached,"  with  his  seal  on 
the  card,  and  the  photograph  represents 
the  prisoner.  It  Is  objected  that  there  Is 
no  deposition  thai  the  photograph  repre- 
sents the  party  accused,  and  it  may  be  that 
in  other  circumstances  we  should  requlr* 
further  proof.  But  the  magistrate,  in  certi- 
fying as  if  of  his  own  knowledge,  presum- 
ably had  some  reaaon  for  doing  so,  and 
taking  the  convergence  of  the  other  facta 
mentioned  toward  the  prisoner  aa  the  par- 
ty accused,  we  eannot  say  that  the  eommla- 
sioner  was  wrong  In  finding  the  identity 
made  out. 

One  or  two  subordinate  matters  need  but 
a  bare  mention.  The  complaint  speaks  of 
bills  of  exchange;  the  evidence  shows  the 
forged  instruments  to  have  been  promis- 
sory notes.  Tbe  Instruments  are  identified 
sufficiently  and  for  this  purpose  no  mors 
is  needed.  Neither  Wright  v.  Henkel,  IBO 
U.  G.  40,  47  L.  ed.  »48,  23  Sup.  Ct.  Rep. 
781,  12  Am.  Grim.  Rep.  380,  nor  Pettit  v. 
Walsbe,  1S4  U.  6.  ZOS,  48  L.  ed.  038,  £4 
Sup.  Ct.  Rep.  8S7,  Indicates  that  becans* 
tbe  law  ot  New  York  In  this  case  may  do- 
tannins  whether  the  prisoner  It  ebargat 
with  an  aztradltaUa  erime,  It  ti  t*  dstw- 
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nine  tha  effAct  of  radi  tkHuim  b«twMn 
M  arideneo  and  compIalnL     Tfaftt  1b  a  matter 
P  to  be  denidcd  on  generkl  princip1es,*iTTe- 
•pcetlra  of  th*  law  of  the  atate.    The  com- 
plaint U  ■worn  to  upon  Information   and 
belief  but  it  Ii  rapported  hj  tha  teitlmoay 
of  witneuM  who  are   stated  to   hare   de- 
pHMed,  and  whom,  therefore,  we  mnst  pre- 
•ume  to  bare  been  iwom.    That  ia  enough. 
Bloe  T.  Amtt,  180  U.  S.  S71,  3TG,  4S  L.  wL 
8TT,   SSI,  n   8np.  Ct  Bep.  406,  U  Am. 
Crim.  Bep.  SOa. 
Judgment    ~ 


(m  V.  B.  tGl) 
KOKTBLLO    SALT   CQBfPANT.    FlO.    In 


STATE  OF  UTAH. 

IFVBLIO  IiAFDB  (|  B2*)— OKUIT  TO  8TAT»- 

IAhdb  Iifoi.i;DKD. 

Only  (uoh  aaline  lands  as  ehould  be  le- 
leeted  aa  a  part  of  the  other  lande  granted 
and  not  apecificallj  located  were  granted 
to  tha  itate  of  Utah  by  the  provIuonB  at 
the  enabling  not  of  July  1«,  1894  (E6  Btat. 
at  h.  109,  chap.  138),  |  a,  granting  to  the 
■tate  for  unlverait]'  porpoiea  public  lands 
to  the  extent  of  two  tbwuihipa  In  quantity, 
and  In  addition  110,000  acres,  to  be  selected 
and  located  aa  therein  provided,  "and  in- 
eluding  all  the  eallne  landa  in  eaid  etata." 

tBd.  Not*.— For  Dther  osbm,  sm  Publle  Lands. 
Cant  Die.  H  IK-IU:    Dm.  DIb.  I  G2.*] 


[No.  ISO.] 


IH  EBBOB  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decree  whidi 
affirmed  a  decree  of  the  District  Court  of 
the  Third  Judloiel  District  in  that  eUte, 
In  favor  of  the  etata  In  a  suit  to  eetablish 
its  title  to  salt  lands.  Berersed  and  re- 
manded for  further  proceedings. 

See  same  ease  below,  34  Utah,  iES,  9S 
Foe.  B49. 
The  facta  are  stated  in  the  opinion. 
Messrs.  S.  T.  Com,  Jease  B.  Barton, 
7amea  N.  Kimball,  and  Maginnia  &  Hagln- 
nle  for  plaintiff  In  error- 
Messrs.  William  D.  RIter,  Edward  H. 
Allison,  Jr.,  WaWemar  Van  Cott,  and  AI- 
.  bert  B.  Bamea  for  defendant  in  error. 


t     *Mr.    Justice    HcKeniut    delivered    the 
opinion  of  the  conrt: 

The  question  In  the  eaae  b  whether  j  6 
of  the  enabling  act  of  the  etata  of  Utah 
[S8  Stat  at  L.  100,  chap.  138]  granted  to 
tbe  sUte  all  of  the  saline  landi  witbin  the 
■telat  or  onty  enabled  them  to  be  eeleoted 


aa   part  of   other   lands  granted  and  boI 
specifically  located. 

Section  S  reads  ae  followe: 

That  lands  to  the  extent  of  two  towB> 
■hips  in  quantity,  authorined  by  tba  tU>< 
•ection  of  tbe  aet  of  February  tw«nl7-oB^  _ 
eighteen  hundred  end  flfty-fiva  [10  Btak  a 
at  U  Oil,  ohi^  117],  to  be*resar*ed  Iw  7 
the  establishment  td  tbe  Unlvenlty  of 
Utah,  are  hereby  granted  to  the  at^  of 
Utah  for  unlversi^  purpoeea,  to  be  beU 
and  used  in  amordance  with  tiie  provisiona 
of  this  section;  and  any  portions  of  eaU 
lands  that  may  not  have  been  selected  by 
said  territory  may  be  selected  by  said  state. 
TKat  t»  addition  to  tJn  «boo«,  one  k«M- 
ired  and  tea  thousonet  ootm  of  land,  to  6a 
(elected  and  looeted  at  provided  in  (ka  /ore- 
going  Motion  of  thit  aot,  and  including  aS 
ittline  lands  in  said  state,  are  hereby  grant 
ed  to  eaid  state,  for  the  use  of  said  univer- 
sity, and  two  hundred  thousand  acres  for 
tbe  use  of  an  agricultural  college  therein. 
That  the  proceeds  of  the  sale  of  cold  landa, 
or  any  portion  thereof,  shall  constitata 
permanent  ftmde,  to  be  safely  invested  and 
held  by  said  state,  and  the  Income  thereof 
to  be  nsed  exelnsively  for  the  purposea  of 
such  university  and  agrieultsral  eollegc^ 
respectively." 

We  have  italielied  the  clause  upon  which 
the  answer  to  the  question  turns.  Tho 
special  stress  of  it  comes  on  the  worda 
"and  including,'*  and  whether  they  carry  a 
grant  of  all  the  saline  lands,  or  permit 
merely  the  selection  of  such  lands  as  part 
of  the  110,000  acres. 

Construing  the  statute  as  granting  aD 
of  the  saline  lands,  the  state  brought  suit 
against  the  Montello  Salt  Company,  herria 
called  the  salt  eompany,  in  the  district 
conrt  of  the  third  judicial  district,  alleging 
that  the  salt  company  was  in  possession  of 
certain  ol  the  lands,  speciflcally  describing 
them,  claiming  title  under  certain  plan- 
er mining  locations,  and  was  threatening 
to  taJce  up  and  remove  valuable  deposits 
of  salt  therefrom.  It  waa  prayed  that  the 
salt  company  be  adjudged  to  have  no  right, 
title,  or  interest  in  the  lands,  and  that  the 
state  be  decreed  their  owner.  An  Injuns 
tion  pending  the  trial  was  also  prayed,  and 
general  relief. 

A  preliminary  injunction  was  Issued. 
The  answer  of  the  salt  eompany  admitted 
that  the  lands  were  saline,  and  alleged  that 
it  WSJ  tbe  equitable  owner  of  them  by  * 
•virtue  of  conveyance  from  the  original  own-  • 
ars,  about  1,600  la  number,  all  of  whom 
were  qualified  to  enter  mineral  claims  un- 
der the  land  laws  of  the  United  States,  fai- 
atuding  saline   lands,  and  that  aaoh  pv^ 
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■ons  tu  gniipi  of  dght  entered  npoa  180 
aeru  of  the  lande,  diacovered  Mit  tb«r«oii, 
and  did  »11  th&t  waa  iieeeiaa>T  for  the  lo- 
«atIon  of  the  aiiine,  Inelndlng  the  filing  ol 
a  notiee  of  location,  to  be  reeorded  In  the 
ofllee  of  the  recorder  within  and  for  Tooele 
aaaztty,  where  the  tanda  were  altnated.  And 
it  la  alleged  that  thereafter,  for  the  pur- 
poae  of  more  economicBllr  doreloping  the 
property,  the  locator*  eonnyed  by  quit- 
elaim  deeds  their  iutereat  to  tha  eompany 
and  became  etockholdera  of  It. 

It  alleged  that  on  tha  IBtli  day  of  Jnly, 
1894,  date  of  tha  paaaafie  of  tha  enabling 
met,  the  landi  were  not  known  to  be  aaline, 
bot  were  to  eovered  with  aoil  and  other 
Mrthly  mhataDcea  that  their  true  ebarao- 
tar  waa  oonoealed,  and  were  not  ducorered 
to  be  galine  lutil  November,  1906;  *^vheTa- 
aa,  it  la  alleged,  In  truth  and  fact,  that 
under  aoeh  aubatances  and  aoll  the  lald 
landa  are  eorered  by  a  deposit  of  aalt  vary- 
ing from  4  to  B  feet  deep;"  that  prior  to 
the  diaeovary  of  their  eharaatar,  the  atata 
had  leleeted  and  reoeived  grant*  from  the 
United  Statea  for  the  full  amonnt  of  the 
110,000  aeret  aeleeted  and  located  aa  pro- 
Tided  In  SI  T  and  8  of  the  enabling  act,  and 
the  grant  by  tba  United  Statei  for  the 
muverai^  aatiefled.  It  is  further  alleged 
that  at  the  time  of  the  paaaage  of  the  ena- 
bling act  only  acres  haa  bean  elaaaified 
hy  tha  Surrejor  General  of  the  United 
Btatea  within  and  for  the  then  territory 
of  Utah,  aa  aaline  laoda  and  that  (aid 
asunut  waa  in  the  eoutemplation  of  Con- 
giaaa  when  it  paeeed  the  aot,  and  that  the 
•amo  waa  duly  approved. 

The  landa,  It  la  alleged,  ware  anbjeot  to 
location  ondar  the  placer  laws  of  tha  Unit- 
ad  Btatea. 
_,       A  demnrrar  hy  tha  atata  to  the  answer 
e  waa  sustained,  and,  the  aalt  eompany  ro- 
>   fusing  to   proceed   further,*  judgment  waa 
•ntared  for  the  state  tn  aeoordanee  with  the 
prayer  of  the  eomplslnant,  and  tha  injuuo- 
tion   waa  made   perpetuaL     The   judgment 
waa  afflrmed  by  tiie  supreme  eourt  of  the 
■tate. 

Three  Interpretationa  of  the  aet  are 
praeented.  Tha  atate  inafsta  that  all  of 
the  saline  lands  were  granted,  known  and 
tmknown.  The  salt  eompany  presents  two 
TiewB,  either  of  which,  it  Is  oontcnded, 
daterminea  in  ita  favor.  (1)  If  there  is 
a  grant  of  saline  lands  In  addition  to  the 
grant  of  110,000  aerea,  it  ia  only  of  landa 
known  to  be  lalioe  at  the  date  of  the  aet 
(2)  There  ia  no  grant  of  saline  lands  ex- 
eept  as  they  may  be  ealected  as  part  of  the 
grant  of  the  110,000  aerea. 

The  state  puts  Ita  relisnae  on  the  word 
•butuding,"  and  tugea  that  Congrasa  need 
tha  word — (1)    "Hh  ita  tma  and  poper 


MDse,   aa   defined  by  lezlei^rapheTS]    (t) 
in  the  amse  of  'also.' " 

In  support  of  tha  first  groond,  the  foV 
lowing  deflnltions  are  given  from  Webatart 
"1,  To  oontlna  within;  to  hold;  to  oontain; 
to  ahut  up,  aa,  tha  shell  of  a  nut  inclvdat 
the  kernel]  a  pearl  te  jnotwled  In  a  ahelL 
8.  To  eomprehend,  aa  a  genus  the  spede^ 
the  whole  a  part,  an  argument  or  reaaon 
the  Inferanee;  to  contain;  to  embrace;  to 
relate  to;  to  pertain  to;  aa  Qreat  Britain 
JMlMlei  England,  Scotland,  and  Wale*." 

And  than  the  argument  is  that  Congreea 
granta,  first,  two  townships  In  m  county 
(this  was  an  afBrmation  of  a  prior  grant 
to  the  territory),  and  in  addition  110,000 
aerea  of  land,  to  be  selected  and  looated  ia 
legal  subdivisiotti  (|  7  referred  to  In  |  S 
for  the  manner  ol  selection)  within  tha 
state  In  sueh  manner  aa  the  legtslatora 
may  provide,  with  the  approval  of  tlie  Be»- 
retary  of  the  Interior  (|  fl  referred  to  is 
I  7  for  tha  manner  of  aelection).  It  i« 
henea  argued  that  the  110,000  acres  waa 
a  grant  of  an  undesignated  portion  of  tha 
publie  domain,  and  provision  for  ita  se1e»  g, 
tion  waa  necessary  and  was  madev  hut  no  ■ 
'provielon  waa  maile  for  the  selection  and  • 
loeatlon  of  saline  lands,  becauae  all  were 
granted  "irrespective  of  tiieir  ai«a  or  looat 
ity.'"  They  an  determined  by  their  ehar- 
aatar. It  is  said,  and  "when  the  grant  la  of 
all,  and  not  of  a  part,  aelection  and  losi^ 
tion  beoome  euperflnoua  terms,"  It  la 
further  nrgsd  that  If  Cougreaa  Intended 
to  make  tha  ealine  landa  subject  only  to 
be  aeleeted  aa  part  of  the  110,000  aaM, 
the  phrase  "Inoluding  all  ealine  lands"  It 
Awkwardly  and  ungrammatically  plaeed, 
bat  properly  and  grammatically  placed  it 
an  Independent  grant  la  Intended,  and  thai 
Congress  is  supposed  to  know  the  mlea  ol 
gnunmer,— citing  United  States  v.  Oold- 
enberk,  lOB  U.  B.  9fi,  103,  42  L.  ed.  894, 
808,  18  Sup.  Ct  Rep.  3. 

The  argument  ie  further  developed  hy 
pointing  out  that  the  word  "all"  is  eom- 
piehensive  and  exoludes  the  Idea  of  a  limi- 
tation of  quantify  or  the  selection  of  a 
part.  It  such  limitation  or  selection  had 
bem  intended,  it  la  said,  the  word  "any" 
would  have  bean  used,  not  "all,"  and  it 
cannot  be  supposed  that  Congress  again 
used  a  word  inappropriate  to  it*  purpoee. 

"Of  still  greater  algnifleanee,"  It  la  u^^ 
"la  tha  use  of  the  conjunction  'and'  In  tho 
phrase  'and  Including  all  ealine  landa,'" 
and  that  from  its  frequent  us*  and  ready 
understanding  no  smbiguity  can  ever  luise 
from  its  smployment,  It  being  "alwaya  em- 
ployed to  expreaa  the  relation  of  oddMotk" 

The  state  further  urgaa  that  the  word 
"including"   may   be   %Saa    as   algnif;  ' 
"also,"  ud  Ohiitratiaai  an  fim,  i 
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fnm    tba   itattrtca,   mou    from   dcdrioiw, 
Fadwal  and  ttata^ 

In  United  BUtea  t.  Rerce,  77  a  C  A. 
4U,  147  Fed.  IM,  »  prorWoii  in  k  Urlff 
«et  waa  eoniidored  whieh  provided  «■  fol' 
lows:  "Wooda:  Lop  and  nnmd  nunii- 
lutarad  timber,  inelndiuK  pnlp  woods. 
.  .  ."  The  eoort  (United  State*  eireait 
•onrt  of  appeal*,  weoDd  eirenit)  said:  "^a 
m  tkiDk  the  word  'inelnding'  waa  «wd  aa  tb* 

•  eqniTaleDt  of  'alio,'  a  Miia*  in  whieli  It  if 

•  frequentlr  naed  In  tariff  aeti."  'Hjller  t. 
Unit«d  SUtca,  4S  C.  C.  A.  «»,  IM  Fed.  73. 
waa  referred  ia.  The  latter  eaie  waa  alao 
eoncerned  with  m  tariff  aet.  The  proviaion 
paaaed  upon  waa  "embrolderiea,  and  all 
trlmmlngt,  Inclading  braida."  ete.  The  con- 
atmetion  girea  to  the  proviaion  hf  the  im- 
porter waa  that  It  eorered  "all  trimminga, 
including  braida"  naed  for  that  purpoie. 
The  government,  on  the  other  hand,  con- 
tended that  It  meant  "all  trlmmlnga,  among 
whleh  are  Included  braida,"  etc.,  and  that 
tlia  word  "including"  waa  not  naed  by  way 
of  apecifleation,  but  by  way  of  addition. 
The  aoort  aaidi  "It  wonld  be  aomewhat 
dllBonlt  to  Infer  the  legialattve  intention 
from  the  language  of  the  paragruph  with- 
out reference  to  the  hiatory  of  tfaia  part  of 
the  eotton  aohedule,  becauae  In  tha  tariff 
acta  tbe  word  'including*  ie  aometimea  uaed 
merely  to  apeelfy  particularly  that  which 
belong!  to  tbe  genua,  and  ia  aometimea  naed 
to  add  to  the  general  claaa  a  apeciea  which 
does  not  naturally  belong  to  it."  The  court 
reaorted  for  explanation  to  the  eotton  aehed- 
ale,  and  decided  la  favor  of  the  govern- 
ment'a  eontention,  out  member  of  the  court 
diaaenting. 

In  Ra  Ooetz,  71  App.  Dlv.  272,  76  N.  Y. 
flnpp.  TSO,  a  testator  bequeathed  to  hfa 
wife  all  of  hia  "peraonal  property,  includ- 
ing furniture,  plate,  and  houiebold  effeete." 
Tbe  oourt  held  the  bequest  waa  of  all  the 
personal  property,  aaylng  "  'Including'  ia 
not  a  word  of  limitation,  rather  ia  it  n 
word  of  enlargement,  and  in  ordinary 
sign  ill  cation  implies  that  something  else 
has  been  given  beyond  the  general  thing 
which  precedea  it."  The  atate,  in  the  caee 
at  bar,  concedes  that  the  deSnltion  is  too 
broad,  and  aaya  that  what  the  court  prob- 
ably meant  was  that,  aa  commonly  used,  the 
word  had  aueh  meaning. 

The    state    reintoreea    its    InterpTetatlon 

of  the  words  of  |  8  by  other  eonsiderationa. 

It  la  urged  that  if  Congreaa  Intended  the 

aallne  landa  to  be  a  part  of  another  grant, 

^  it  ia  the  flrat  Instance  of  the  kind.     Four- 

•  teen   atatea   are   enumerated   to   which   all 

•  of  the  aalt  iprlnga  within  them* respectively 
ware  granted.  In  twelve  of  the  states  there 
was  a  limitation  of  the  number  of  springe, 
Sa  nilnoU  the  grant  waa  of  "all  aprings  , 


wlthiB  neh  ttatc;"  to  New  Mexico  tk 
grant  waa  of  85,000  acres  of  nonmineia] 
landa,  "together  with  all  the  aaJine  landa 
In  said  territory."  To  eightees  atatea  ■• 
aaline  landa  or  salt  aprings  were  given. 

The  enabling  act  of  Utah,  It  ia  auggestad, 
waa  the  gnide  to  the  grant  to  New  MezieOb 
The  latter,  it  ia  said,  U  mora  explicit,  but 
indicatea  the  aame  pnrpoee  to  convey  to 
each  all  of  tbe  aaline  landa  within  their 
respective  borders. 

Tbe  aalt  company  oppoaea  the  eontentioaa 
of  the  state,  and  invokes  against  the  mean* 
ing  attributed  to  |  8  the  mle  of  strict 
construction  of  granta  by  tbe  government. 
The  purpose  of  the  grant  ia,  it  ta  nrged, 
to  eonatitnta  a  fund  1^  the  sale  of  the 
landa,  the  Income  from  whieh  is  to  be  naed 
exclusively  for  a  nniveraity  and  agricultural 
coll^^  and  that  the  result  of  tbe  grant 
Bj  eonatrued  by  the  atate  would  be  to  en- 
dow than  aa  no  other  educational  institu- 
tion ia  endowed.  And  ao  construed,  it  ia 
said,  even  by  the  deciaion  in  thia  case,  tlia 
grant  of  110,000  aerea  will  be  increased 
40,000  acres,  and  as  the  demurrer  eoncedee 
the  deposit  of  aalt  ia  from  4  to  8  feet  thick, 
there  will  be  the  further  Increaae  of  two  or 
three  million  tone  of  salt,  worth  in  tbe  ag- 
gr^ate  an  almost  fabulous  sum.  Future 
discoveries,  it  ia  auggeeted,  will  increaae  tb* 
grant  atiU  more. 

Such  conaeqvencea  of  the  state's  eonten- 
tion at  once  challenge*  Ita  aoundnesa,  and 
we  recall  that  counsel  for  the  atate  asserted 
at  the  oral  argument  that  ita  title  attached 
to  all  landa  having  aalt  deposits,  no  mat- 
ter what  thicknesa  of  arable  soil  lay  above 
tbe  deposita,  and  as  It  la  Inaiated  that  no 
selection  of  saline  landa  is  neceseary,  Mn- 
barrasament  in  the  adminiatration  of  tba 
land  lawa  and  serioua  conflicts  of  title  mi^ 
arise.  However,  let  us  consider  the  worda 
of  I  8.  The  determining  word  is,  of  course  ^ 
the  word  "including."  It  may  have  tts  « 
sense  of  addition,*as  we  have  seen,  and  of  • 
"aiaoi"  but,  we  have  alao  seen,  "may  mere- 
ly specify  particularly  that  which  belongs 
to  the  genua."  Biller  v.  United  SUtea,  4ff 
C.  C.  A.  220,  JOB  Fed.  73,  74.  It  ia  the 
participle  of  the  word  "include,"  wbldi 
mesne,  according  to  tbe  definition  of  the 
Century  Dictionary,  (1)  "to  confine  within 
aometbing;  hold  as  In  an  inclosure;  In- 
cloae;  contain."  (2)  "To  oompriae  aa  a 
part,  or  as  something  incident  or  perttnentt 
comprehend;  take  in;  aa  the  gTea.ter  In- 
cludes the  lesai  .  .  .  tbe  Roman  Em- 
pire included  many  nationa."  "Including," 
being  a  participle,  ia  in  the  nature  of  an 
adjective  and  b  a  modifier.  What,  then, 
does  it  modify  as  naed  in  |  BT  Neceaaarity, 
we  think,  the  preceding  •nbatantive  phrae* 
"one  hundred  and  tan  thousand   nerea  <rf 
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land,"  and  wa  b&Te  tlte  meaning  of  the 
tfon  to  be  that  the  aalina  landa  are  to  ba 
OODtaiaed  In  or  comprise  a  part  of  the  110,- 
000  acrea  of  land.  We  aea  no  particular 
awknardneH  in  tha  ezpranion  of  tha  pur- 
poae,  and  it  wall  may  be  oontended  that  it 
needa  not  for  Ita  anpport  the  rule  of  atrict 
eonatructlon.  And  inch  porpoae  Is  in  har- 
mony with  granta  of  aaline  landa  to  oUier 
atates.  It  ia  also  amtained  bf  the  reporta 
of  tha  oonunitteea  of  the  Houae  and  Suiata. 
In  tha  ease  of  Brainard  t.  Darling,  182 
Maaa.  218,  it  was  held  that  a  legacy  of 
9100,  "Inolnding  money  tmiteed  la  a  cer- 
tain bank,"  could  not  be  eonatrued  aa  laeaii- 
ing  that  the  sum  of  flOO  waa  in  addition 
to  the  anm  in  hank. 

In  Henry  t.  Henry,  81  Ey.  342,  a  bequest 
of  114,000,  "including  oertaln  notes,"  was 
held  to  mean  that  the  notes  formed  a  part 
of  tha  914,000,  and  ware  not  in  addition 
ihereto. 

In  Neher  t.  MeCook  County,  II  S.  D. 
482,  7B  N.  W.  998,  it  waa  held  that  a  cer- 
tain section  of  the  laws  of  the  state  which 
Jrovidod  that  the  aheriS'a  fees  ahould  be 
10    for    aummoning    a    jury,    "including 

s  mileage,"  did  not  entitle  him  to  mileage  in 

g  addition  to  the  |1S. 

>  *Wa  have  seen  that  the  atate  nrges  that 
*he  word  "and"  la  always  employed  to  ex- 
preaa  tha  relation  of  addition,  and  It  ie 
said,  with  worda  of  emphaala,  that  Con- 
gress cannot  be  supposed  to  hava  been  Igno- 
lant  of  ita  meaning.  The  supreme  court 
of  tiie  state  alao  gara  epeeial  algni&canea 
to  the  use  of  "and,"  aa  adding  aomething 
to  that  which  preceded.  The  court  also  con- 
aidered  that  the  word  "including"  waa  uaed 
aa  a  word  of  enlargement,  the  learned  court 
being  of  opinion  that  luoh  waa  ita  ordi- 
nary aenae.  With  this  wa  cannot  concur. 
It  ia  its  exceptional  sense,  as  the  diction- 
aries and  cases  indicate.  We  may  concede 
to  "and"  the  additive  power  attributed  to 
it.  It  gives  in  connection  with  "including" 
a  quality  to  the  grant  of  110,000  acres 
which  it  would  not  have  had, — the  quality 
of  selection  from  the  saline  lands  of  the 
state.  And  that  aueh  quality  would  not 
cdst  unless  expressly  conferred  we  do  not 
nnderetand  is  controverted.  Indeed,  it  can- 
not be  eontroverted.  Under  the  applicable 
atatutea  and  uniform  policy  of  the  govern- 
ment, aaline  lands  would  not  have  been  sub- 
ject to  selection  in  satisfaction  of  the 
110,000-acre  grant.  In  the  absenoa  of  a 
special  provision  authorising  their  aeleo- 
tion.  Rev.  SUt.  |  2318,  U.  S.  Comp.  SUL 
1001,  p.  1423;  Act  of  Januat;  12,  1677,  IS 
Stat  at  L.  221,  ohap.  18,  U.  S.  Comp.  Stat. 
1001,  p.  1547}  Morton  t.  Nebraska,  21 
Wall,  eeo,  2S  L.  ed.  039,  12  Mor.  Mln.  Rep. 
4S1;  Cole  t.  UarUey,  t  land  Deo.  847;  Sa 


Salt  Bluff  Plaeer,  7  Land  Dee.  S49;  R* 
Bouthweatam  Min.  Col  14  Land  Dae.  S97| 
Jeremy  v.  Thompaon,  20  Land  Dea  20B| 
Re  Qeiuler,  S7  land  Deo.  61S. 

Something  is  attempted  to  be  made  of 
the  fact  as  militating  againat  tiie  isleotion 
of  aaline  landa  aa  part  of  the  grant  of  110,- 
000  aerea  that  no  time  limit  waa  fixed,  aa 
la  grants  of  such  lands  In  other  states.  The 
fact  haa  aome  force,  and  giving  it  and  tha 
other  contentions  of  the  state  propel 
weight,  they  cannot  prevail  against  the  Ma- 
siderationa  to  which  wa  have  adverted. 

It  is  finally  contended  that  if  tha  aallna  «. 
landa  are  included  in  the  110,000  aerea,  tha  * 
state  haa  the  right  to  aeleet'all  of  them,  • 
and  that  until  it  declares  its  intention  no 
rights  can  b«  acquired  by  others  under  tha 
mining  laws.    Wa  are  not  called  upon  to 
discuss  the   contention.     It   is  alleged  in 
the  answer  that  the  state  has  selected  and 
received  granta  from  the  Unit«d  Statea  for 
the  full  amount  of  110,000  acres,  "selected 
and  located  as  provided  in  SS  7  and  8  of 
the  enabling  act."     Aa  the  Stats  demurred 
to  the  answer,  the  truth  of  the  allegation 
must  be  considered  as  admitted. 

Judgment  reversed  and  the  eauae  remand- 
ed for  further  proceedings  in  aeoordanot 
with  this  opinion. 

Mr.  Justice  Harland  disaenta, 

(m  u.  s.  «T.) 

FIFTH    AVENUE    COACH     COMPAKT, 
Plff.  in  Err, 

V. 

Cirr  OF  NEW  YORK. 

CODBTB  (1  S6S*)  —  FoLLowiHo  Dxomoire 
OF  8TATK  CcrmH— Ui.T>A  Tnu. 

1.  It  is  for  the  state  courts  alone  to  de- 
cide whether  tbe  display  of  exterior  adver- 

lenta  upon  automobile  Stages  la  ultra 
of  a   domestic  corporation   operating 
stage  routes  in  the  streete  of  a  ci^  for  tha 
carriage   of   passengers    and   property   (or 
hire. 
tBd.  Nat&— Ftir  olfaar  eases,  sea  Oovrtft  OSDt. 
ifs.  ig  KO-m;   Dee.  Dia.  I  tn.>] 
COHBrmrnoif Ai.  Law  (g  292*>— Municipal. 
CoBFOBATions  (I  602*)— Dob  Pbooess  or 
Law  —  PoLitn  Povm  —  ADViBTjBtwa 
WaooHS  m  Girr  Stbeetb. 

2.  A  municipal  ordinance  prohibiting  th* 
le  of  advertising  trucka,  vans,  or  wasona 
1  the  city  streete  Is  a  valid  exercise  ortfaa 

police  power,  and  doea  not  deprive  a  staga 
ooaoh  company  of  ite  property  without  dua 
process  of  law, 

rBd.  Note.— For  other  eaaas,  see  OonsUtntloaa] 
Law.  Cant.  Die.  I  SOT;  Deo.  DIr.  |  I«1:>  HmUcl- 
pal  CarpDrBtloiia.  Dec.  Dtg.  |  m.*] 

ConfftTTunowAt,  I»iw   (|   285»>  —  Bquai. 

pBOTicTnoN  or  thk  Laws— Advkbtisiiti» 

Waoons  oh  Cm  STnorra. 

8.  The  equal  protection  of  the  lawa  la 
not  denied  te  a  stage  eoach  company  by  a 
mnnlelpal  ordinanoa  prohibiting  the  use  of 
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4dTwtMn;  tmela,  tuis,  or  iragoiu  In  the 
dtj  rtTMta,  bocMiM  "ordlnmrj  bnilnaai 
wagona"  whan  "mgagad  in  tha  aaaal  bnai- 
neaa  or  r^alar  won  of  the  owner,  and  not 
uad  manilT  or  nuUnlr  tor  adrertiaing," 
■n  axpreaalj  pertnittM  to  exhibit  "Hnui- 
Haa  notices,"  nor  beeanae  advertiaing  la 
ftlIow«d  on  the  statra  of  the  elevated  rail- 
waTi  and  on  elevated  atracturea. 

tW.  Nota^TOr  othn  ohm  •••  Oanitttotlau] 
Lav,  Oaat.  Die  1  Ot;    Dao.  Dl>.  I  Wl*1 
OownnmowAi.  Law  d  1H*>— ivPAnnro 

OOMTBAOT   OBLiaATIOHB  —  PBOntBTnHO 

AnnBTiiiHa  Waooiw  if  Citt  Srsma. 

4.  Contract  obligation!  are  not  nnoon- 
atitutionall;  impaired  by  a  munldpal  ordi- 
nance under  which  a  domeatie  corporation 
Operating  ataga  nnitea  in  the  city  streets  ia 
forbidden  to  diaplaj  extarior  advertiee- 
menta  on  its  atagea,  where,  at  the  time  the 
advertising  eon&acta  were  entered  into, 
there  existed  an  ordinance  almoat  identiesl 
in  tanna,  and  the  eompany'a  diarter  doee 
not  oonfer  any  right  to  use  its  atagea  for 
■dwtlaing  pnrposea. 

no.  MetAr-Por  other  eaHa,  ■••  OomrtltntloBal 
law,  Dea.  IMS.  I  IH.«1 

pro.  ISO.] 

Argued  April  87   and  SS,  1911.     Decided 
Ifay  E»,  IBll. 

IN  ERROR  to  the  Supreme  Conrt  of  the 
8Ut«  of  New  York  In  and  for  the  Coun- 
fy  of  New  York  to  reriew  a  decree  entered 
pnTOuant  to  tha  mandate  of  the  Court  of 
Appeals  ot  that  state,  which  had  affirmed 
»  judgment  of  the  Appellate  Division  of 
tha  Supreme  Court,  First  Department,  af- 
firming a  decree  of  the  Supreme  Court, 
which  dtamiased  tiie  oomplaint  in  a  suit 
to  enjoin  the  enforcement  of  a  municipal 
ordinance  prohibiting  advertising  wagons  in 
the  d^  streets.    Afflnned. 

See  some  case  below  in  appellate  divl- 
eioD.  126  App,  Div.  657,  110  N.  Y.  Bupp. 
1037;  In  eour't  ot  appeals,  Ifl4  N.  T.  18,  21 
LJUA.(N.8.)  7i4,  8S  N.  E.  S24,  1«  A.  * 
E.  Ann.  Cas.  60S. 

Tb6  facta  are  etated  In  the  opinion. 

Uessrs.  William  H,  Page  and  Qtlbert 
B.   Crawford  for  pUntlff  in  error. 

Meaars.  Tcirenoe  f^Brl«7  and  Uiaodore 
y  Connoly  for  defendant  In  arror. 

•    *Mr.    Justloa    HoKenn*    delivered    the 
opinion  of  th«  eonrt: 

Plaintiff  In  error,  which  waa  also  plaintiff 
tai  tha  eourt  below,  and  wo  shall  so  refer  to 
II,  btonglit  rait  agalnat  the  e\tj  in  the  au> 
prema  eonrt  of  the  oountj  of  New  York. 
It  alleged  the  following:  It  la  a  corpora- 
tion duly  formed  and  oi^anlzed  under  the 
laws  of  tha  state  of  New  Yoric,  and  engaged 
in  the  operation  of  automobile  stages  upon 
routes    extending   along   Fifth    avenue    and 


other  streets  ia  the  dt7  of  New  York,  na- 
der  and  in  poianance  of  certain  ai:ta  of  tha 
legislature  of  tha  state,  having  acquired, 
under  varioaa  aeta,  all  the  property  righta 
and  franohlsea  of  the  FUth  ATenne  Ttans- 
portatlon  Company,  Umited. 

The  city  la  a  municipal  eorporatton,  or- 
ganised nnder  the  laws  of  tha  atate,  and 
exercises  Ita  power*  through  olBeers  and  d*- 
partmenta. 

The  plaintiff  haa  operated  atagea  upon  ita 
TOutea,  and  haa  used  the  interior  of  them 
for  the  display  of  advartlsbig  signs  or  mat- 
ter, for  many  yean.  In  Hay,  1905,  with 
the  eompteta  substitution  of  antomo1>lto 
■tagea  for  horae  stages,  which  waa  affected 
in  July  last  (1907),  it  began  to  ntilize  and 
now  utilizes,  the  exterior  of  Its  stages  for 
such  porposes,  which  it  Is  able  to  do  by  rea- 
son of  the  necessary  difference  in  form  of 
the  new  vehicle  and  In  the  eonaequeat  In- 
ereaae  of  space  adapted  to  use  in  the  dis- 
play of  advertising  matter,  and  from  such 
use  It  is  enabled  to  secure  a  substantial  In- 
come from  portions  of  Its  property  not  ana- 
eeptible  of  being  used  otherwise  for  the 
purpose  of  its  business. 

The  olty,  throng  its  various  offidala,  haa 
interfered    with    such    advertising,   and   In- 
tends to  Interfere  with  the  operatlona  of 
plaintiff^  stagea,  and  to  prevent  it  from  |, 
maintaining  advertising  signs  upon  the  ex-  ^ 
terior  thereof,*which  will  materially  imp^r  * 
plaintiff's  buatnees,  reduce  its  income,  inter- 
fere   with    the    exercise   of    its    rights    and 
franehiaee  under  the  lawa  of  the  state,  and 
'infringe  Ita  constitutional   right  to  fi«a- 
dom  in  the  use  of  ita  property."    The  dam- 
age to  plaintiff  will  be  irreparable,  and  no 
adequate  compensation  therefor  can  be  ob- 
tained at  law. 

A  permanent  Injunction  was  prayed. 

The  city  answered,  denying  some  all^a- 
tions  and  admitting  others,  and  set  out  a 
number  of  ordinanoes  which  precede  that  In 
eontrovsrsy,  and  set  out  the  latter  aa  fol- 

"^o  advertising  trnoka,  vans,  or  wagooa 
shsll  be  allowed  in  the  streets  of  the  bo^ 
of  Manhattan,  under  a  penalty  of 
tlO  for  each  offense.  Nothing  herein  eoB- 
tained  shall  prevent  the  putting  of  buaineas 
notices  upon  ordinary  bnsineaa  wagons,  so 
long  aa  aneh  wagons  are  engaged  In  tha 
nsoal  bnsinesa  or  n^Iar  work  of  the  own- 
and  not  used  merely  or  mainly  for  ad- 
Tertiaing," 

And  It  alleged  that  It  waa  lU  duty  to 
prevent  "the  display  of  the  advortlsamants 
on  the  outside  of  the  stages  operated  by 
complainant  on  Fifth  avenue." 

After  hearing,  a  judgment  waa  entered 

iimisBing  the  complaint.    It  waa  affirmed 

k  *  Am.  DIssL  Itn  to  date,  •  ReVr  InOaiaa 
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■ooeeMlTelj  bj  tli«  appell&t«  divbion  uid 
bj  the  «ouit  of  ^peab. 

Th«  trial  court  foniid  that  plalntlfi  had 
•uoceeded  to  all  of  tb*  "^hti,  privUegBS, 
(ranehiiM,  and  propertiea"  ol  tha  Fifth 
Arenue  Tranipartation  CompAny,  having 
the  rigbt  to  UM  automobile  power  inatoad 
of  hones.  The  franchiaee  of  the  transpor- 
tation eompan;  were  to  earrj'  paucngers 
and  propertj  for  hire;  to  eeteblieh,  main- 
tain, and  operate  stage  routes  for  publia 
nse  in  tha  eonvey anee  of  penona  and  prop- 
ertj,  and  to  reoeiTe  compeoaation  therefor. 
It  had  other  franchisee  not  material  to 
meotion. 

The  court  alao  found  the  following  facta: 

The  automobile  omnibuees  now  operated 
over  the  routea  of  the  plaintiff  herein  have 
two  decks,  on  the  lower  of  which  are  longi' 
*  tndinal  eeata  for  aixtesQ  passengers,  and 
J  on  the  upper  deck  there  are  transverse 
seata  for  eighteen  passengers.  There  is  a 
etairwaj  leading  from  the  rear  platrona 
of  tha  lower  deck  to  the  upper  deck.  Said 
•tairway  has  a  screen  extending  from  the 
top  to  the  bottom. 

"The  epace  uaed  for  advertiBing  purpoees 
cm  the  vehicles  of  the  plaintiff  herein  Is 
leased  to  the  Railwij  AdTertising  Com- 
pany, under  an  agreement  dated  Uay  II, 
1907,  from  whieh  the  plaintiff  herein  re- 
ceives the  sum  of  {10,000  per  annum,  plus 
the  sum  of  (200  per  bus  for  exteiior  adver- 
tising. There  was  an  agreement  dated  May 
IS,   ISOfi,  relating  to  interior  advertising.'' 

Advertising  signs  of  various  colon  are 
Qpon  the  stairs  of  the  elevated  railways,  in 
places  on  the  elevated  structures  in  the  city 
of  New  York,  and  on  the  walls  of  the  un- 
derground stations  of  the  subway  railroad 
eompany. 

The  advertising  signs  on  plaintiff'd 
coaches  have  no  reletion  to  their  operation 
or  to  the  physical  comfort,  convenience,  or 
health  of  the  passengers  or  the  public,  and 
ar«  merely  an  incident  to  the  use  of  the 
atages  in  the  operation  of  the  franchise  be- 
longing to  it  for  the  transportation  of  pae- 


The  Undinga  of  faot  are  very  descriptive 
aa  to  the  size  and  character  of  the  eigne 
osed.  There  are  two,  IS  feet  by  2  feet  7 
inehea;  another,  £  by  6i  feet;  another,  4  by 
2  feet;  another,  B  feet  by  20  inches;  an- 
other, £  feet  <  inches  square;  and  otbers, 
8  feet  in  length.  And  the  signs  or  the  pie- 
tures  painted  on  them  were  in  pink,  hlne, 
blae^  bright  yellow,  drah^  and  red. 

It  was  concluded  from  the  facta  found 
that  tha  advartisementa  were  not  a  nni- 
■anea;  eonld  not  be  judicial);  condemned 
an  aatbatle  grounds;  that  the  health,  safe- 
tj,  er  eomforl  of  passengers  and  the  public 
•n   aol   bjiuad   by   thami    that   plaintiff 


fatlad  to  prove  that  their  display  was  a 
neceaaary  incident  to  the  operation  of  tlte 
atagea;  tiiat  by  ita  franchise  it  did  net  M- 
quire  the  right  to  dleplay  advertiienienta  t. 
for  hire,  and  that  such  display  WBa*>>ltr>  • 
viret,  being  neither  incidental  to  nor  im> 
plied  by  the  power*  conferred  by  plaintiff's 
charter  or  by-law.  It  was  further  conclud- 
ed that  the  streets  of  New  York  could  only 
be  used  for  street  purposes,  and  that  the 
display  of  advertising  algna  bj  plaintiff 
was  not  a  street  use. 

The  appellate  division  afBrmed  the  Judg- 
ment. The  court  aaid:  "The  eomplaint 
was  properly  dismissed,  and  the  Judgment 
would  be  affirmed  without  opinion  were  It 
not  for  the  fact  that  we  do  not  eoncur  In 
the  reasons  assigned  by  the  learned  Justice 
at  special  term  for  making  tills  disposition 
of  the  case.  .  .  .  From  the  facts  proved 
and  the  finding*  made,  a  case  is  not  pre- 
sented to  a  court  of  equity  which  calls  for 
the  exereise  of  its  poweis."  [1£0  App.  Div, 
0G8,  110  N.  Y.  Supp.  1037.]  The  court  fur- 
ther expressed  the  view  that  plaintiff  had 
a  right,  under  ita  charter,  to  operate  Its 
stage*,  but  whether  it  could  or  not,  as  an 
incident  to  such  right,  display  figna  or  ad- 
vertieements,  must  be  determined  when  the 
question  aroee,  and  not,  as  in  the  pending 
case,  upon  a  supposition  which  had  for  its 
foundation  a  mere  threat  which  might  never 
be  carried  into  effect.  And  the  court  Inti- 
mated that  it  was  the  concern  of  the  atate^ 
and  not  of  the  city,  if  plaintiff  was  vio- 
lating is  charter;  and  further  intimated 
that  the  advertisementa  did  not  violate  tha 
ordinance. 

The  court  of  appeals,  however,  agreed 
with  the  trial  court  It  reviewed  the  lawa 
which  constituted  the  charter  powers  of  the 
Fifth  Avenue  Transportation  Company  and 
the  laws  by  which  plaintiff  snooeeded  to  the 
transportation  company  and  ite  powers,  and 
decided  that  the  franchise  of  plaintiff  "doaa 
not  expreaely  include  the  right  to  use  the 
public  streets  mentioned  therein  for  adver- 
tising purposes  or  to  carry  or  maintain  «x- 
tarior  advertisements  on  ita  stages,  and  tha 
carrying  of  such  ad  vertieements  is  not  a 
neceasary  or  essential  incident  to  ita  expresa 
franchise  rights.  Such  exterior  advertising 
is  in  DO  wa;  related  to  the  earrylng  <rf 
passenger*  for  hire."  [IM  N.  Y.  £«,  21 
LJLA.(N£.)  744,  SO  N.  E.  824,  IS  A.  A  B. 
Ann.  Caa.  69G.}  The  eonrt  alao  ikcided  that  ^ 
tha  eity  had  the  power  to  pass  the  ordi-  * 
nanee*whlch  ia  in  question,  and  that  plain-  • 
tiff  offended  against  Ita  provisions,  and, 
after  dlsoussing  at  aome  length  the  power* 
of  the  eity,  among  otber  things,  said: 

Tlfth  avenue  is  an  important  and  mnob- 
naad  atreat  At  enrtaln  tinua  of  tha  daf 
slow-moving  trmfc*  an  feairad  ttanfw 
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on  Mcoust  of  the  eongeBtion  In  meh  itroet. 
Tbe  plaintlfTa  contnct  wltb  the  •dvertiBliig 
eompacy  »lIoir«  tht  •dTortiiemuiU  on  Ita 
atagea  to  become  the  eonapienoua  part  of 
their  exterior,  and  the  btuineaa  of  adver- 
tiaing  for  the  purpose  of  reTsnne  la  of  aueh 
value  to  the  plaiotiff  that  the  grou  income 
theTefrom  eiceeda  6  per  cent  upon  its  entire 
capita)  stock. 

'^t  appears  that  the  right  to  display 
gariah  aJrertiseniBnta  in  conspicuous  places 
has  become  a  source  of  large  roTenue.  II 
the  plaintiff  can  cover  the  whole  or  a  large 
part  of  the  exterior  of  ita  atagea  with  ad- 
Terti semen ta  for  hire,  delivery  wagons  en- 
gaged bf  the  ownen  in  their  uaual  buai- 
nesH  or  regular  work  can  rightfully  be  cov- 
ered with  similar  advertiaementa.  Cars  and 
vehicles  of  many  deacriptions,  although 
not  engaged  exclusively  in  advertising, 
and  thuB  not  Incumbering  the  street 
exclusively  for  adrertiaing  purposes,  may 
be  uaed  for  a  similar  purpose.  The 
extent  and  detail  of  such  advertise- 
ments when  left  wholly  within  the  con- 
trol of  those  eontracting  therefor  would 
make  aueh  stages,  wagons,  or  ears  a  parodu 
or  show  for  the  display  of  advertisements 
which  would  clearly  tend  to  produce  con- 
gestion upon  the  streets  upon  which  they 
were  driven  or  propelled.  The  exEiggerated 
and  gaudy  display  of  advertisements  by  the 
plaintiff  ia  for  tiie  express  purpose  of  at- 
tracting and  ehuming  the  attention  of  the 
people  upon  the  atreets  through  which  the 
atagea  are  propelled." 

The  court  cited  Com.  t.  McCafTerty,  145 
^  Uaas.  S84,  14  N.  E.  451,  in  which  an  ordi- 
«  nance  was  auatained  which  prohibited  the 
•  placing  or  carrying  on  sidewalks, 'show 
boards,  placards,  or  signs  for  the  purpose 
of  there  displaying  the  aame.  It  waa  said 
in  this  case  that  the  tenden^  and  efTect 
of  such  signs  might  bo  to  eollect  erowdH, 
and  thus  interfere  with  the  use  of  the  side- 
walks by  the  public,  and  lead  to  disorder, 
and  that  such  a  provision  applicable  (o  the 
erowded  streets  of  a  populous  city  was  not 
unreaaonable.  The  court  of  appeals,  there- 
fore, concluded  that  the  ordinance  of  the 
city  of  New  York  was  "not  wholly  arbitrary 
and  unressonahle,"  and  that  the  plaintiff 
"has  failed  to  show  that  the  maintenance 
of  anch  exterior  advertisements  la  within 
ita  expreaa  fronchiae  rights,  or  that  aueh 
ordinance  prohibiting  their  maintenanoe  on 
Its  stages  Is  not  a  proper  exercise  of  the 
authority  vested  in  the  city  to  regnlate 
the  business  conducted  En  the  streets  there- 
of, and  the  trial  court  was  therefore  right 
In  d ism i sain g  the  plaintiff's  complaint." 

To  this  conclusion  complainant  urges  (1) 
It  has  a  proper^  right  to  rent  spaee  on  Ita 


stagM  for  advertisements,  and  the  doetrlns 
of  ultra  vires  has  no  application;  (S)  tb« 
ordinance,  as  eonatrued  by  the  oourt  of  ap- 
peals, deprives  plaintiff  in  error  of  its  prop- 
erty without  due  proceaa  of  law,  in  contra- 
vention of  the  I4th  Amendment  to  the  Con- 
stitution of  the  United  States;  (3)  deniea 
to  It  the  equal  protection  of  the  laws; 
(4)  impaira  the  obligation  of  the  contract 
between  plaintiff  and  the  Railway  Adrer- 
tising  Company,  and  that  between  the  atat* 
of  New  York  and  plaintiff. 

To  auataiD  the  first  proposition  pl^nUff 
cites  a  number  of  caaes  which  are  not  in 
point.  It  may  be  that  in  other  juriadio- 
tions  it  has  been  decided,  conatniing  the 
charters  granted,  that  under  the  local  lawa 
particular  uses  of  property  may  be  merely 
incident  to  its  ownership,  and  not  ultra 
oirES.  A  aufficient  answer  to  the  caaei  ia 
that  the  Uw  ia  held  to  be  different  !■ 
New  York. 

It  ia  anrely  competent  for  the  courts  of 
New  York  to  conatrue  the  laws  of  the  stat«,  S 
and  decide  what  powers  a'corporation  do-  ? 
rivea  under  them,  or  to  what  uses  it  may 
employ  its  property  necessary  for  the  tx- 
ereise  of  those  powers.  And  the  stags* 
used  on  the  atreeta  of  the  sity  trauaport- 
ing  passengers  is  the  very  exercise  of  the 
franchise  granted  to  plaintiff,  and  is  not 
like  the  instances  of  the  cited  cases,  where 
property  waa  not  intimately  used  in  the 
exerdae  of  charter  rights.  The  right  of 
property  contended  for  in  its  full  breadth 
would  make  property  intended  for  corpo- 
rate use  as  absolute  as  property  not  ao 
committed  or  not  limited  by  charter  con- 
ditiona.  And  this,  we  think,  ia  enough  for 
the  decision  of  the  case.  No  matter  what 
may  be  the  general  rights  of  corporate 
property,  it  cannot  be  contended  tliat  a 
state  granting  a  charter  may  not  atrietly 
define  and  limit  the  uses  of  the  proper^ 
necessary  to  the  exercise  of  the  powen 
granted.  And  this  is  what  the  court  of 
appeals  bss  decided  the  lawa  of  New  York 
have  done,  and  that  the  Fifth  Avenue 
Transportation  Company  was,  and  the 
plaintiff,  as  the  successor  of  ita  rights,  is, 
aubject  to  the  limitations  impoaed  by  thoae 
lawa.  When  plaintiff  went  beyond  the  lim- 
itations, it  became  aubject  to  the  ordinanc* 
aa  eonatrued  by  the  court  of  appeals.  "Gen- 
eral advertlaing  for  hire,"  the  court  aal^ 
"is  by  oTdinanee  prohibited,  whsther  eu> 
ried  on  wsgons  wholly  used  for  advertis- 
ing, or  in  connection  with  the  ordinary  or 
usual  business  In  which  wagons  are  en- 
gaged." Plaintiff's  etagca  are  therriON 
brought  under  even  a  broader  prinoiple 
than  that  of  Ita  charter.  The  aame  mla  la 
applied  to  that  as  to  other  wagons,  and 
within  the  ezerdse  of  the  pollea  povsr  O* 
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liutrkted  In  Com.  t.  MeCiiTerty,  inpra. 
W«  concur  with  the  conrt  ol  appwli,  for 
ire  canoot  »aj  that  it  wka  aa  arbitrary 
exercJM  of  lucb  power.  The  density  of  tho 
trallic  on  Fifth  avenue  we  might  take  Judi- 
cial noticQ  of,  but  It  fa  repreiented  to  us 
aa  a  fact  by  tbe  court  of  appeala,  sod  we 
q  And  from  the  opinion  of  the  trial  court 
J  and  the  exhibit*  in  the  record  that  "the 
'  aigns  advertised  in  varioui  glaring*  colore 
and  appropriate  legenda  divera  artielea;" 
for  example,  Duks'a  Mixture  Bmoldng  To- 
bacco, Bull  Durham  Smoking  Tobacco,  end 
Helmar  Turkish  Clgarettea.  There  were 
painted  flgurea  of  animala,  men  fn  oriental 
COEtume,  buite  of  men  and  women,  all  made 
ConspicuDos  by  contrasted  coloring.  De- 
acribing  the  eigne,  the  court  laid:  "The 
colors  used — green,  dark  blue,  white,  light 
blue,  yellow,  drab,  and  various  bTilliant 
abadea  of  red — are  contrasted  lo  as  to  at- 
tract attention,  and  are  not  blended  so  as 
to  produce  a  harmonloua  or  an  artistic 
•Sect,  and  the  reaulting  painting  corsti- 
tutes  a  diaGgurement  rather  than  an  orna- 
ment" [68  MiBC  40S,  111  N.  Y.  Supp.  750.] 
If  plaintiff  be  right,  however  the  advertise- 
ments may  I>e  displayed  is  immaterial. 
There  can  be  no  limitation  of  righta  by 
degrees  of  the  grotesque.  If  such  rights 
exist  in  plaintiff,  they  exist  in  all  wagon 
owners,  and  there  might  be  such  a  fantastic 
panorama  on  the  streets  of  New  York  that 
objection  to  it  could  not  be  eald  to  have 
prompting  only  in  an  exaggerated  esthetic 
•ense.  That  rights  may  not  be  pushed  to 
such  extreme  doea  not  help  plaintiff.  Its 
righta  are  not  greater  because  others  may 
not  exercise  theirs. 

This  discussion  of  plaintiff's  first  eonten- 
tion  answcTi  In  effect  ite  other  contentions. 
Necessarily,  if  plaintiff  bad  no  right  under 
its  charter  to  use  its  stages  for  advertising 
purposes,  or  if  the  ordinance  of  the  city 
was  a  proper  exercise  of  the  police  power, 
plaintiff  was  not  deprived  of  its  property 
without  due  process  of  law,  which  is  the 
basis  of  its  second  contention. 

We  paas,  therefore,  to  the  third  and 
fourth  contentions.  The  third  contention 
Is  that  the  ordinance  deniea  plaintiff  the 
•qual  protection  of  the  laws;  and  to  sup- 
port the  contention  it  is  urged  that  "no  ad- 
TvrtUing  wagons  are  alloved  in  the  strset% 


but  'ordinary  Inislness  wagons'  when  en- 
gaged in  the  nsual  business  or  work  of  the 
owner,  and  not  used  merely  or  mainly  f»r  -f 
advertising,'  are  permitted  to  exhibit 'busi>  ^ 
ness  notices.'"  It  Is  argued  that  the*ord!-  * 
nance  "thus  ereatas  a  favored  subclass  of 
vehicles  which  are  permitted  to  display  ad- 
vertisementa."  In  view  of  the  power  of  the 
state,  and  the  city  acting  with  the  authority 
of  the  state,  to  classify  the  objects  of  legia- 
lation,  we  will  not  discuss  the  contention. 
The  distinction  between  business  wagons 
and  those  uaed  for  advertising  purposes 
has  a  proper  relation  to  the  purpose  of  the 
ordinance,  and  is  not  an  illegal  diecrimina> 
tlon.  The  same  comment  may  be  made  aa 
to  the  charge  that  the  ordinance  discrimi- 
nate* between  two  classes  of  passenger  car- 
rier! having  charter  rights  to  use  the 
streets.  As  an  instance  of  this  charge, 
plaintiff  adduces  the  findings  of  the  trial 
court  that  advertising  is  allowed  on  the 
stairs  of  the  elevated  railways  and  on  ele- 
vated structures.  This  difference,  too,  is 
within  the  power  of  classification  which  the 
city  possesses. 

The  fourth  and  last  contention  of  plain- 
tiff is  that  the  ordinance  impairs  the  obit- 
gationa  of  the  contract  between  plaintiff 
and  the  Hallway  Advertising  Company  and 
the  contract  between  it  and  the  state  of 
New  York. 

This  contention  was  made  In  the  trial 
court;  as  follows:  "Any  law  or  ordinance 
which  prevents  the  Fifth  Avenue  Coaeh 
Company,  the  plaintiff  herein,  from  display- 
ing sdvertiaements  on  the  exterior  of  its 
vehicles,  will  impair  the  obligation  of 
plaintiff's  oontraet  with  the  state." 

It  is  doubtful  If  the  point  was  properly 
raised  In  the  courts  below,  hut  granting 
that  It  was,  there  are  obvious  answera  to 
it.  At  the  time  of  the  contract  of  plaintiff 
with  the  advertising  company  there  existed 
an  ordinance  almost  Identical  in  terms  with 
that  in  controversy,  and,  besides,  the  con* 
tract  was  necessarily  subject  to  the  charter 
of  plaintiff.  And  If  we  should  exercise  the 
right  to  construe  the  charter  as  a  contraot 
with  the  state  we  should  be  unable  to  dis- 
cern In  it  a  right  in  plaintiff  to  use  its 
stagea  for  advertising  purposes  In  the  mao- 
ner  shown  by  this  record. 

Judgment  ■' 
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vmouT  OFuntun  ako  wai  K«nrmBu  am  tniicBwiu  n 


John  Hut,  Patitioiwr,  t.  Uirtb)  Statu. 

[No.  878.] 

Petition  for  ».  Writ  of  CarUonrI  to  ttie 
United  States  Circuit  Court  of  Apputla  lor 
tile  Sixth  Circuit. 

Thomai  W.  Fitceimotu  for  petitioner. 

The  Solicitor  Geneiil  and  Aiaiitant  At- 
tomej  Qeneral  Hatt  for  respondent, 

F^ruary  27,  1911.    Denied. 


Atlaktio  Cirr  Railboad  Cowaht,  Peti- 
tioner, V.  Mart  S.  Ciami,  Administrktrix. 
,     [No.  8B0.] 

Petition  for  m.  Writ  of  Certiorari  to  the 

United  States  arcuit  Court  of  Appesb  for 

the  Third  Circuit. 

Clarence  L.  Cole  tor  petitioner. 
Ur.  W.  Holt  Atgar  for  respondent 
Februarj  27,  1011.    Denied. 


JouH   J.   BssnoiT  CoHFAiTT,  FetlUoner,  r. 

United  States  ox  Amkbica.     [Na  884.] 

Petition  for  s  Writ  of  Certiorari  to  the 
United  BUt«a  Circuit  Court  of  Appeala  for 
the  Ninth  Circuit. 

Messrs.  Williun  H.  Gorham  and  George 
E.  Lamar  for  petitioner. 

The  Attoniej  General  sad  the  Solicitor 
General  for  respondent. 

February  27,  IBll.    Denied. 


AuBBiOAir  UAirarAtrrcBina  Coicpaht,  Peti- 
tioner,   V.   VAixim    ZuuEOWHKL      [No. 
886.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

ttte  Second  Circuit. 
Mr.  ThoniAB  P.  Hsgner  for  petitioner. 
Messrs.  Charles  Dushldnd  aad  Afanm  J. 
s  for 


FabmaiT  S7,  ISIL    DnUd. 


A.    J.    PusTOif,    Petitioner, 

UlLLina  CoiCFAitT  [No.  803] ;  A.  J.  Pufr 

TON,  Petitioner,  t.  CaiOAoo,  Br.  iMiau, 

A  New  Oei^bahs  Railsoad  Compakt  [No. 

8M] ;  A.  J.  PxxBTOH,  Petitioner,  t.  T.  W. 

Caixowat  et  aL     [No.  8Sfi]. 

Fetitiona  for  a  Writo  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Helm  Bruoe  and  Kennedy  Heln 
for  petitioner. 

Mr.  James  F.  Fairleigh  for  respondents 
in  Nos.  8S3  and  896. 

Messrs.  Edmund  7.  Trsbue,  John  OL 
Doolan.  Attilla  Cox,  Jr.,  and  BlewaU  Urn 
for  respondent  in  No.  694. 

February  27,  IBll.    Denied. 

Patrick  E.  OonifOLLT,  Petitioner,  t.  Fbak* 

CIS  E.  Boucx,  Administrator,  ete.,  et  aL 

[No.  903.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  State*  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Hugh  Butler  for  petitioner. 

No  appearance  for  respondenta. 

February  87,  1011.    Denied. 

Ukites    States,    Plaintiff    in    Error,    t> 
Tbohas  Fkahkuh.     [No.  352.] 
In   Error   to   the   Circuit   Court  of  tlw 

United   States   for   the   Southern   Distriel 

of  New  York. 

The   Attorney   General   for   plaintiff   !■ 

error. 
S.  T.  Ansell  for  defendant  in  error. 
February  27.  1911.    Dismissed  on  motion 

of  Mr.  Solieitor  General  Lehmann  for  tha 

plaintiff  In  error. 

M.  Q.  Saxuxls,  Appellant  v.  Chablbs  A. 
Read,  Trustee  in  Bonkruptt^  of  A.I<and» 
berger.    Bankrupt      [No.    026.] 
Appeal   from  the  United  States  Orenlt 

Court  of  Appeals  for  the  Fifth  Cirenit 
Mr.  K  CL  Brandenburg  for  ^pellee. 
Fabnuiry  tT,   UlL     Doakstad  Mi  ^ 
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mliMd  wt(h  eoata,  on  motion  of  Mr.  B.  O. 
Brkndenburg  for  tbs  kppelbo. 


Crrr  or  Foin>  Cbixk  at  •!.,  Flalntiffi  In 
Error,  r.  C  N.  Haskeu,  Governor  of  tlw 
SUte  of  OkUhoma,  «t  kL     [No.  80.] 
In   EmiT  to  tlie  Buprfma  Cotui  of  the 

SUte  of  Oklkhonuk 

Ur.    W.   A.   Ledbetter   for   pltdntiffi   in 

Meanm.  Truk  Dale  uid  A.  O.  C.  Bierer 
for  defendaate  in  error. 

Much  3,  1011.  Dlunlned  wltli  eorts, 
pnmiMit  to  the  TvMt  Bolo. 


JoBK  V,  Watdsubt  end  Chumeer  Mtr- 

■hall,  Pluntiffe  In  Error,  t.  Phkhix  Nat. 

BAm.     pro.  44B.1 

In  Error  to  the  Snpreme  Court  of  Uie 
Bute  of  New  Tork. 

Mr.  Charlei  Ii.  Atterl)nrj  for  plelnUffa 
in  error. 

Mr.  George  CofOng  WMner  for  defendant 


Eafbab,    4    Texab    Railwat 
COKPAHT,   Pl^ntlS  In   Error,  t.   a  W. 

ElOHABDBOlf.      fNo.  S3i.] 

In  Error  to  tbe  Court  of  OtTil  Appeals 
tor  tbe  Fifth  Supreme  Jndldal  District  of 
the  SUte  of  Texaa. 

Meure.  Cecil  H.  Bmlth,  Jamee 
ud  Joeepli  M.  Br7aon  for  plaintiff  in  error. 

Meiers.  Joseph  W.  Bailey  and  BiM  Mazey 
for  defenduit  in  error. 

March  fl,  1911.  Per  OurioM.-  Jndgmant 
aiDmied  with  eoeta.  LonleTille  A  N.  R.  Go. 
T.  Melton,  218  U.  B.  SB,  H  L.  ed.  »81,  30 
Bnp.  CL  Rep.  678;  Mobile,  J.  Jb  K.  0.  R. 
Co.  V.  Tumlpseed.  219  C  S.  85.  85  L.  ed. 
— ,  31  Sup.  Ct.  Rep.  136. 

TioKSBUBa  Wateb  Wokkb  Coupaht,  Pl^n- 
tiff  in  Error,  t.  Yazoo  *  Musiaaipn 
Valixt  Rahaoas  OoxPAirr.  [No.  640.] 
In  Error  to  the  Snpreme  Court  of  the 
Bute  of  Miuieaippl. 
J.  C.  Bryaon  for  plalnUfl  In 
Heun.  Charlee  N.  Burch  and  Edward 
Mayes  for  defendant  In  erroi 

Uareh  0,  1911.  Per  OvHom;  IHsmleaed 
for  the  want  of  Joriatietlon.  Great  Weak- 
em  Teleg.  Co.  t.  Bnmham,  16!  0.  B.  S>9, 
48  L.  «d.  991.  16  Snp.  Ct  Rep.  BSO;  Sehlw- 
nr  T.  Hemphill,  US  U.  &  17l|  M  I«  ad. 
»NNk  U  Snfk  Ci  Rep.  eS4. 


MKJHiiiAif  TmwT  OtnrPAFT,  PeUtioner,  ▼. 

BvWABD  P.  Pebbt.     [Nos.  8S0,  601.) 

Petition*  for  WrlU  of  Certiorari  to  tho 
United  BUfea  (Srenlt  Gourt  of  Appeala  for 
the  Bi^th  CireniL 

MeMre.  Willard  P.  Eamey,  B.  D.  OMtab- 
low,  and  0.  8.  Thomaa  for  petitioner, 

Mr.  Pranklin  S.  Rleharda  for  reapondent. 

Mareh  6,  ISll.    Granted. 


pKAifon    A.    BcoKm,    Petitioner,    t.    Ex- 
□HAiTGK  MuTCAL  Fob  Iitbubaitcs  Ccoi- 
VAHT  o»  PxirHSTLTAinA.     [No.  878,] 
Petition  for  a  Writ  of  CerUorarl  to  tbs 

United  SUtee  Circuit  Court  of  Appeals  fOr 

the  Third  Circuit 
Edmnnd   Bayly  Seymonr,  Jr„   for  petl- 


Mdhtama  Mmns  CoKPAirr,  LnnrxD,  Fett. 
tloner,  t.  St.  Louis  MunKo  &  Mmnrg 

COIIFAHT  or  MOHTAIIA.      pfo.  88S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtee  Circuit  Court  of  Appeala  for 
the  Ninth  arenit 

MeUTB.  E.  C.  Day,  L.  0.  Erane,  A.  B. 
Browne,  Alexander  Britton,  and  Erani 
Browne  for  petitioner. 

Meeare.  T.  J.  Walsh  and  M.  S.  Qnnn  for 
respondent, 

Mareh  6,  ISIL    Denied. 


FBAint  W.  PurtOKB  at  al.,  Patttloners,  ▼. 

Albcbt  W.  Bbowk.     [No,  802.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtM  Circuit  Court  of  Appeals  for 
the  Sixth  C»ranit. 

Messrs.  Henry  M.  Campbell  and  Henry 
Ledyard  for  petlUonera. 

UeMTs.  Harrison  Geer  and  Walter  B. 
Grant  for  reepondenL 

March  6,  191L    Denied. 


FORD  Hon  SnppOBT^  CoifPAirT,  Peti- 
tioner, T.  Thokab  p.  Tatlob.  pio.  900.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtee  Oreuit  Gonri  of  Appeala  tor 

the  Seeond  (Arenit. 
Mr.  James  J.  Kennedy  fDr  petitioner. 
Meeers.  Morris  W.  Seynoar  nd  Dnld 

B.  Day  tor  leopondent. 
Muih  t,  l»L    DMleO. 
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ft22.] 

FetitioD  for  a.  Writ  of  CertlorMi  to  the 
United  SUtM  Circoit  Court  of  AppeaU  for 
Urn  Baventh  arenlt. 

Mr.  Thomu  ?.  Bbcridui  for  petitioner. 

Ur.  Edwu4  Sector  for  reepondenL 

HKreli  a,  1011.    Denied. 


ST  Vaw  Siokkl  et  el.,  Ap- 

pelluite,  T.  JvAif  Josft  Axbuaqa  et  al., 

Fertnere  as  Bobrlnoe  ds  Eiqulaga  et  aJ. 

[No.  B3.] 

Appeal  from  the  Dlitriot  Court  fl(  tbi 
United  BUt«a  for  Forto  lUco. 

Ueeire.  N.  B.  E.  Pettlngill  and  Oeorge 
H.  Lamar  for  appellants. 

Mr.  Cbarlea  F.  Camai  for  rcapoodenta. 

March  13,  ISll.  Per  Ouriam:  Diamiased 
for  want  of  jnriadiction.  Bt  Louie,  I.  U. 
ft  S.  R.  Co.  T.  Southern  Exp.  Co.  108  U.  8. 
M,  88,  27  L.  ed.  638,  630,  2  Sup.  Ct  Rep. 
B;  Bouthem  B.  Co.  t.  Festal  Teleg.  Cable 
Oo.  170  U.  a  Ml,  644,  45  L.  ed.  3SS,  366, 
81  Sup.  Ct  Eop.  249  i  Covington  t.  First 
Nat  Bank,  185  U.  S.  270,  .277,  46  L.  ed. 
906,  eOS,  82  Sup.  Ct  Rep.  04S;  Heike  v. 
United  States,  21T  U.  8.  423,  429,  U  L. 
«d.  881,  884,  80  Sup.  Ct  Sep.  639. 


lu  Pebbtuiit,  I7  0.  H.  FerrTman,  Bis 

Next  Friend,  FlainUff  in  Error,  v.  Thom. 

AS  W.  CoLEUAK,  Jb.,  Judge,  etc     [No. 

00.] 

In  Error  to  tlie  Supreme  Court  of  the 
Bute  of  Alabama. 

Mr.  John  B.  Knox  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

March  13,  1811.  Par  Curiam:  Dismissed 
for  want  of  jurisdiction.  Mutual  L.  In*. 
Co.  T.  McGrew,  188  U.  S.  2B1,  808,  47  L. 
ed.  480,  484,  63  LA.A.  33,  83  Sup.  Ct  Rep. 
87S;  Farrell  t,  O'Brien  (O'Catlaghan  t. 
O'Brien)  199  U.  8.  100,  SO  L.  ed.  107,  8S 
Sup.  Ct.  Rep.  727;  David  Kaufman  A  Sons 
Co.  T.  Smith,  216  U.  6.  610,  S4  L.  ed.  630, 
SO  Sap.  Ct  Sep.  410. 


Jebbs  Niohom,  Flainttff  In  Error,  t.  Cits 

or  CUTZLAHD.      [No.  91.] 

In  Error  to  the  Supreme  Court  of  the 
Stoto  of  Ohio. 

Messrs.  Andrew  Squire  and  William  B. 
landers  for  plaintiff  in  error. 

Mr.  Newton  D.  Baker  for  defendant  In 
error. 

Uareh  11,  1011.    PW  ONriom.-   Dltmiased 


<or  want  of  jurisdietion.  Great  Westerv 
TbI^.  Co.  V.  Bumham,  162  U.  S.  330,  941, 
40  L.  ed.  001,  6B2,  16  Sup.  Ct.  Rep.  860; 
Sohlosser  t.  HcmphlU,  198  U.  B.  173,  40- 
li.  ed.  1000,  2B  Sup.  Ct  Bep.  864. 

Box  Eldeb  Fowr  a  Lioht  Ooufaut,  Plain- 
tiff In  Error,  t.  Bbioham  Citt,  [No.  94.] 
In  Error  to  the  Supreme  Court  of  the- 
Btate  of  Utah. 

Menrs.  E.  A.  Walton  and  Charles  a  Dor 
for  plaintiff  in  error. 

Messrs.  William  H.  Sing,  Edward  B. 
Critchlow,  and  Henr?  P.  Henderson  for  de- 
fendant in  error. 

March  13,  1011.  FerOuriam!  DismilaeA 
for  want  of  jurisdiction.  Mutual  L.  Ins. 
Co.  V.  McQrew,  188  U.  S.  201,  308,  47  L. 
•d.  4B0,  484,  63  L.R.A.  33,  23  Sup.  Ct 
Rep.  37S;  Farrell  v.  O'Brien  {0'GkiIlagha» 
T.  O'Brien)  109  U.  8.  100,  50  L.  ed.  107^ 
25  Sup.  Ct  Rep.  T27;  David  Kaufman  A 
Bona  Co.  ».  Smith,  216  U.  8,  610,  64  L.  ed. 
636,  30  Sup.  Ct  Rep.  410. 

Horn  FOB  Dcvi'iTUTE  Caiuxni  et  aL,  A^ 
pellauta,  v.  Pbteb  Bsnr  BuaHAit  Hos- 
pital et  al.     [No.  862.] 
Appeal   from   the   Circuit   Court  of  the 
United  States  (or  tbe  District  of  Maasaehn- 
•ette. 

Messrs.  Charles  A.  Snow  and  Joseph  H. 
Knight  for  appellants, 
Mr.  J.  L.  Thomdike  for  appellees. 
March  13,  1011.  FerCitriam:  Dismissed 
for  want  of  jurisdietion.  Farrell  v.  0'Brie» 
(O'Callaghan  v.  O'Brien)  I9B  U.  B.  lOO,  5I> 
L.  ed.  107,  26  Sup.  Ct  Rep.  727;  David 
Kaufman  A  Sons  Co.  t.  Smith,  216  U.  8. 
010,  64  L.  ed.  636,  30  Sup.  Ct  Kep.  410. 

Cabl    Adahbok,    Petitioner,     t.     Uinr^ 

Statbb.     [No.  ess.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circait  Court  of  Appeals  for 
the  Eighth  arcult 

Mr.  William  C.  Held  for  petitioner. 

The  Attorney  General,  the  Solicitor  Qtn- 
oral,  and  Assistant  Attorney  Oeneral  Harr 
for  respondent 

Maroh  IS,  1911.    Denied. 

Maldtda  TAnfiB,   Petitioner,  ▼.  Wnjux 

H.  MiTBPBT  at  al.     [No.  807];  WnxtAX 

H.  Shea  et  al.,  Petitioners,  t.  Wuxiam 

H.  McBPHT  et  al.    [No.  898]. 

Petitions  for  Writs  of  Certiorari  to  tim 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  J.  B.  Middleeoff  and  R.  Slel^l 
for  patltlonera. 

Mr.  M.  H.  Stanford  tor  t 

Manh  18,  1911.    Dialed. 
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awas  Twnrrao  OoiirAiiT  or  St.  Loots, 
Plaintiff  In  Error,  t.  Bauvel  B.  Cook. 
[No.  608.] 
In  Error  to  the  BnprenM  Court  of  tb* 

8tat«  of  Missouri. 

Uesara.  Edivard  C.  Crow  tad  Humii  Tay- 
lor for  plaintiff  in  error. 

Mr.   Jolin   H.  Atwood   for  defendant  in 

Mftreh  20,  1011.  Per  Ouriam:  DlamisMd 
ior  wnnt  of  Jurlidietlon.  Farrell  r.  O'Brien 
(O'Cftllitgliui  T.  (VBrian)  109  V.  8.  100,  SO 
L.  ed.  107,  SS  Sop.  Ct  Rep.  727;  David 
Kufman  A  Bone  Go.  t.  Smith,  216  U.  & 
410,  64  L.  ed.  «36,  SO  Sop.  Ct.  Rep.  419; 
Wktere-Pieree  Oil  Co.  t.  Texu,  812  U.  8. 
112,  lis,  63  L.  ed.  431,  433,  29  Sup.  Ct. 
Sep.  227,  and  cue*  dted;  EanB&a  City  Btor 
<!o.  V.  Julien,  216  D.  S.  580,  SOO,  S4  L.  ed. 
S40,  SO  Sup.  Ct  Bep.  400,  uid  «aM*  elted 
in  laet  parogreplL 


BAxnt    TKAHaPOBiATioif    CowAiTT,    Peti- 
tioner, T.  Btkam  Tuo  "John  A.  Bvobms," 
ete.     [No.  062.] 
Petition  for  k  Writ  of  Certiorari  to  tlie 

Onit«d  States  Circuit  Court  of  Appeele  for 

the  Second  Clrenit. 
Messrs.   DeLagnel   Beriar   end  Jamee  J, 

Macklin  for  petitioner. 

Meena.    Jamee    Emeraon    Carpenter    and 

Baniuet  Parte  for  reapondenL 
March  20,  1011.    Denied. 


KoRHmf    P^omo    Railway    Couvant, 

Plaintiff  in  Error,  t.  Miokaxl  Qoldbk. 

[No.  481.] 

In  error  to  the  Bupreme  Court  of  the 
State  of  Montana. 

HessTi.  Charlei  W.  Bunu  and  W.  Wal- 
lace, Jr.,  for  plaintiff  in  error. 

No  appearance  for  defendant  In  error. 

Uareh  20,  1011.  Diemiated  with  ooata 
on  motion  of  Mr.  Brana  Browne  for  the 
pWntiff  In  error. 


OoBPOBATTon  or  Br.  Akthort  ik  New  Bed- 

VOBD,  Petitioner,   t.   Miosaxi,  J.   HODi.i- 

KAK.     [No.  924.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Cirenlt  Court  of  Appaala  for 
the  First  (Hrenit. 

Mr.  Jaraea  E.  Cotter  for  petitioner. 

Mr.  Franklin  P.  Hammond  for  napood- 


AfMa  I,  Mil.    Denied. 


UmTED  Btatko  wx  bel.  WnziAM  H.  Bom, 
Plaintiff  In  Error,  r.  Bdwaxd  B.  Moou^ 
Commiaaloner  of  Patent*.     [No.  140.] 
In  Error  to  the  Court  of  Appeala  of  tho 

District  Of  Columhia. 
Ur.  Charteo  L  Sturterant  for  plaliitl& 

in  error. 
The  Attorney  Oeueral  for  defendant  In 

April  8,  1011.  DiamisMd  with  eoata  par 
atlpulation,  on  motion  of  Mr.  Solicitor  Qen> 
eral  T^hmnnn  fof  the  defendant  in  error. 


J.  C.  Wjebbeb,  Plaintiff  in  Error,  v.  Stati 

or  HiBSoTTBL     [No.  166.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  MlaK)uri. 

Meaara.  0.  H.  Dean  and  William  Warner 
for  plaintiff  in  error. 

Mr.  Elliott  W.  Major  for  defendant  In 

April  3,  1011.  Diamiesed  with  coeto  on 
motion  of  eounael  for  the  pWntiff  lo  error. 


CHESAPBAKt  &  Ohio  Railwat  Cohfaitt, 

Petitioner,  t.  Jkad  D.  MoKku^  Adminia. 

tratrix,  ete.     [No.  B4«.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  Statea  Circuit  Court  of  Appeal*  for 
the  Sixth  Circuit 

Meaara.  Jndeon  Harmon,  Edward  CoUton, 
and  F.  B.  Enilow  for  petitioner. 

Meaara.  John  H.  Holt,  June*  F.  Browi^ 
and  Murray  Seaaongood  for  reapondent. 

AprU  10,  1011.    Denied. 


D.    R.    Halloce,    Petitioner,    T.    Ukitbi 

States.     [No.  059.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeala  for 
the  Eighth  ClrenlL 

Meaara.  A.  0.  C.  Bierer,  Prank  Dale,  Earl 
W.  Evana,  and  B.  R.  Termilion  for  peU* 

The  Attorney  General  and  the  Solicitor 
General  for  respondeoL 
April  10,  1011.    Denied. 

Jakes  H.  BoitTOit,  Petitioner,  t.  CmtTU  H. 

jENnmas,   Sole  Surriving  Partner,  eto. 

[No.  060.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
tba  Second  Circuit 

Menra.  George  H.  Taylor,  Jr.,  and 
Charlea  R.  Carruth  for  petitioner. 

Mr.  Nelaon  Zabrlakia  for  respendait. 

AprQ  10,  lOIL    Denied. 
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WoBTK,  V^MD  Im  TtnUat,  mnd  Qnlllot  ft 
Cie^  Pstitionan,  t.  '"*"*»'—  A.  Chabk, 
Tnuit«e,  «te.  [No.  use.] 
F«t]tion  for  a  Writ  of  Certiorari  to  the 

Unltod  Stfttet  Cirenlt  Court  «f  AppMJ*  for 

tiM  Third  Cirouit. 
Ur.  BvDnel  W.  Coopor  tor  potitioiwi 
No  mppeaj«BM  tor  rMpondenL 
April  10,  Ull.    Denied. 

LmnKir  B.  WiLSOir,  Petitioner,  v.  Unmu 

Statks.    [No.  B79.] 

Petition  for  m  Writ  of  Gertioreri  to  the 
United  State*  drenit  Court  of  Appe»Ii  for 
the  Fourtb  Cirouit. 

Uesare,  T.  A.  Btowb  and  Junee  8.  Uc- 
Clner  for  petitioner. 

Tbe  Attone^  Qeneral,  the  Solicitor  Oen- 
aral,  end  AMistant  Attomaj  General  Harr 
for  FMpondent. 

April  10,  1911.    Denied. 

Okowu   Bird  et   al.,   Indirldnallr  and   a* 

Tnuteea,  etc..  Appellant*,  t.  Jamkb  M. 

ASHTOK  et  al.    [No.  SSS.] 

Appeal  from  tbe  Cirouit  Court  of  the 
United  BUtea  for  tbe  Western  Diitrict  of 
Waihington. 

Ur.  Benjamin  B.  Oroaeenp  for  appellanta. 

Ueaira.  Frederie  D.  MoEennejr,  W.  P. 
Bell,  Janui  U.  Aahton,  and  W.  H.  DooUt- 
tU  for  appetleea. 

April  10,  IBll.  Per  Curiam:  Dlamiaied 
tor  want  of  Jurlidlctlon.  McQIlTra  t.  Soee, 
SIS  U.  S.  70,  S4  L.  ed.  BS,  30  Bap.  Ct 
Eo^  £7|  Shively  ».  Bowlby,  IB!  0.  S.  1, 
SB  L.  ed.  SSJ,  14  Sup.  Ct  Rep.  H8;  Good- 
rich T.  Ferria,  214  U.  B.  71,  61,  03  L.  ed. 
B14,  BIB,  SB  Sap.  Ct  Rep.  SSO;  Farrell  v. 
CBHen  (CCslUghan  t.  O'Brien]  19B  U. 
B.  BB,  SO  I.,  ed.  101,  26  Sup.  Ct  Bap.  727; 
United  SUtea  Fidelity  ft  G.  Co.  t.  United 
Statea,  204  U.  S.  34B,  51  L.  ed.  SIS,  27 
Sop.  CL  Bep.  381,  and  easea  dted. 

Ex  FAKTK:     Iir  THI  MatTKX  OF  HoWAUl  B. 

MAmnaTOif  at  at.  Petitioner*.     [No.  — 

Original.] 

Uotion  for  leave  to  flle  Petition  for  Writ 
of  Mandamu*. 

Uesara.  R.  W.  McCoy  and  Smith  W.  Ben- 
nett for  petiUoneri. 

April  10.  1911.  Denied.  See  Ex  parte 
Hariing.  219  D.  a  363.  65  li.  ed.  — ,  81 
Sup.  Ct.  Rep.  324. 

HaiKT  h.  BuBQOTn,  Truatee,  et  al.,  Appel- 
lants,  V.    Patstck   E,   MoEjuj7   et   al. 
[Ho.  826.] 
Appeal  from  the  United  Statea  Clreult 

Court  of  Appeals  for  tbe  Eighth  Circuit. 
MeaiTB.  C.  C.  Flauabnrg  and  Bobert  Bam- 

■ey  for  appellanta. 


Ur.  Prarnde  A.  Brogaa  for  appelleea. 

April  17,  IBll.  Per  Ourtam:  Diuniieed 
for  want  of  Juriedietion.  Firet  Nat.  Bank 
T.  Eatherrille,  215  U.  8.  S41,  340,  64  L. 
ed.  223,  227,  SO  Sup.  Ct  Bep.  ISZ;  Rogera 
T.  CUrk  Iron  Co.  217  U.  B.  fiBB,  S4  L.  ad. 
5B5,  SO  Sup.  CL  Bep.  BBS.  Petition  for  • 
Writ  of  Certiorari  denied. 

Wnxiui  P.  DxvoD,  Executor  of  Sarab  O. 
Devou,   Deceased,   Plaintiff   in  Error,   t. 
Cidcuhfati,     Covirotoi*,    ft    Eblakoeb 
Railwat  OoicPAifT.     [No.  123.] 
In  Error  to  the  Court  of  Appeals  of  tb* 

SUt*  of  Kentucky. 
Mr,  Herbert  Jackson  for  plaintiff  in  ei^ 

Uessra.  Alfred  C  CasMtt,  Richard  P. 
Ernst,  and  Frank  Wright  Cottle  for  da* 
fendant  in  error. 

April  J7,  1911.  Per  Ouriam:  Divniaaed 
for  want  of  Juriedietion.  First  Nat.  Bank 
r.  EBtherrille,  2IG  U.  8.  341,  34S,  64  U 
ed.  223,  227,  30  Sup.  Ct  Rep.  162;  Rogers 
V.  Clark  Inm  Co.  217  U.  B.  6BS,  64  L.  ed. 
5B6,  30  Sup.  Ct  Bep.  003;  WBters-Fisree 
Oil  Co.  V.  Teww,  212  U.  8.  112,  318,  117, 

03  L.  ed.  431,  433,  434,  29  Sup.  Ct  BepL 
2S7,  Bjid  eases  cited;  Cincinnati,  N.  0.  A 
T.  P.  R.  Co.  T.  Blade,  21S  U.  B.  78,  83,  H 
L.  ed.  S90,  3S8,  30  Bup.  Ct  Rep,  230. 

BEHfjUCiir  W.  HuBRAan,  Plaintiff  in  Error, 
T.  WoscEBT^  Aar  Uobeuu.     [No.  B10.] 
In   Error   to   the   Circuit  Court   of  th» 
United  SUtea  for  the  Dietriet  of  Massa- 
chusetts. 

Uessra.  (Aarlea  A.  Snow  and  Joseph  H. 
Enight  for  plaintiff  In  error. 

Ueesra.  John  Chlpman  Gray  and  Boland 
Gray  for  defendant  In  error. 

April  17,  IBll.  Per  Curiam:  Dismissed 
for  want  of  Jurisdiction.  First  Nat  Bank 
T.  Estherville,  215  U.  S.  341,  348,  54  L. 
•d.  223,  227,  30  Sup.  Ct  Rep.  162;  Rogers 
T.  Clark  Iron  Co.  217  U.  8.  589,  64  L.  ed. 
69B,  80  Bup.  Ct  Rep.  893;  Waters-Pienj* 
Oil  Co.  T.  Taras,  212  U.  8.  112,  118,  117, 
S3  L.  ed.  431,  433,  434,  2B  Sup.  Ct.  Rep. 
227,  and  cases  cited;  Cincinnati,  N.  0.  ft 
T.  P.  R.   Co.  T.   Blade,  210  U.  S.  78,   83, 

04  L.  ed  390,  392,  30  Sup.  Ct.  Rep.  230. 
Bee  Home  for  Destitute  Children  t.  Peter 
Bent  Brigham  Hospital  (decided  at  this 
term)  220  U.  S.  606.  53  L.  ed.  — .  81  Sup. 
Ct  Rep.  716. 

Rat  PokTAQK  LnuBBB  Cdmpaitt,  Plaintiff 
In  Error,  t.  Statb  OT  MiKMlaoTA.  [Nou 
120];  Lesube  LuHBia  OoVFAUT,  Plain- 
tiff in  Error,  v,  Btatk  or  UirresoU 
[No.  121]. 
In  Error  to  tbe  Supreme  Court  of  tka 

State  of  Ulnnewita. 
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UMtra.  H.  H.  Stanford  ud  B.  B.  Brlgp 
lor  pluntifta  in  nror. 

McMTs.  Qmige  T.  Simpaon.  CUitord  L- 
miton,  ud  0.  8.  JaUaj  to  dafandut  ia 
•nor. 

April  IT,  lOlL  Ptr  Ouriom:  Dlminad 
to  want  of  jnriadletion.  Flnt  Nat.  Bank 
r.  BatherrUla,  21S  U.  S.  S41,  340,  H  L.  od. 
tU,  E27,  SO  Sup.  CI  Bep.  102;  Kogen  t. 
Clark  Iron  Co.  21T  U.  B.  589,  fil  L.  ed.  ses, 
M  Bnp.  CL  Rep.  603;  FarreU  t.  O'Brien 
(CCallaghan  t.  (yBriBn)  199  U.  S.  100, 
M  L.  wL  107,  20  Bnp.  Ct  Bap.  727;  Orif- 
flth  T.  Conaeotieut,  218  U.  8.  003,  071,  S4 
L.  ed.  1101,  1104,  31  Sup.  Ot  Bap.  132; 
8b  Paul  Oaalight  Oo.  t.  St.  Paul,  181  U. 
S.  142,  Ul,  4S  L.  ed.  788,  70S,  81  Sup. 
Gk  Bep.  S7& 


Cbiomo,  Bt.  Padi^  MnnnAvoua,  &  Ouaha 

RuLWAT  CoKFAMT,  Patitionar,  v.  Bun  B. 

Latta.     [No.  028.] 

Patition  lor  a  Writ  of  Certiorari  to  tlte 
lAittad  Stataa  Clreult  Court  of  Appeala  for 
(U  Eighth  Ciroait 

limn.  Carl  C  Wright  and  B.  I.  WhiU 
(or  patitiuier. 

iii.  H.  C.  Broma  for  retpondenb 

April  17.  1011.    Granted. 


Thoius  J.  tiTKOH,  Zxaeotor,  eta..  Peti- 
tioner, V.  TSATSUU  iNSSBAKai  COMPA- 
HT.      [No.  814.] 

Petition  for  a  Writ  of  Certiorari  to  the 
tinited  Stataa  Circuit  Court  of  Appeal*  for 
tha  Firat  Circuit 

Mr.  Qeorge  W.  Hoaalton  for  peUtioaar. 

Uaaara.  B.  Boai  Perr^  and  B.  Bon  Pen?, 
Jr.,  for  fMpondent. 

April  X7,  1011.    Denied. 


Xabu  WHTn  Lkas  Coutakt,  Petitioner, 
T.  Albebt  PrLaoH  et  aL  [No.  070.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Baited  States  areuit  Court  of  Appeala  for 

tha  Third  arenlt. 
Meaars.  W.  H.  Singleton,  Charlea  E.  Blor- 

don,  and  Murray  Beaaongood  for  petitioner. 
UsBirt.   Bobert  Wataon   and  aifton  V. 

Edwards  for  reapondenta. 
April  17,  ini.    Denied. 


Umnanuxiui  Watd  Oqhpaht  or  Wen 
VnantA,  PotiUoMT,  t.  Kaw  Taiut 
DftAinAoa  Dmuor  of  Wyammtii  Oov» 
n;  KAira.,  et  aL    [Ho.  988.] 
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to  a  Writ  of  Certlmri  to  tha 
Unltwl  SUtaa  Clrenlt  Ooart  of  Appeala  for 
the  El^th  Cirauit 

Bleaaia.  C,  F.  Hntehlnga,  Willard  P.  HaU, 
and  O.  L.  Uillar  for  paUtione 

No  •.ppearance  for  raapo 

AprU  17,  1811.    DoiiML 

JoSK  H.  WixL^  aa  Trustee^  ete.,  Petitioaart 
T.  Una.  U.  C.  Joraa  et  aL    [No.  080.] 
Petition  for  a  Writ  of  Certiorari  to  th« 

United  SUtea  Circuit  Court  of  Appeala  for 

tha  Fifth  Cirauit. 
Ur.  J.  T.  Norria  for  petitioner. 
Ur.  Barry  Wright  for  reapondenta. 
April  17,  lOlL    Denied. 

EOBDT  H.  Q<aj>,  Petitioner,  r.  Whjjam  P. 
Coam   et   aL      [No.   001];    Eobist   H. 
QOLD,  Petitioner,  t,  Wiu-iam  P.  Coar^ 
[No.  092], 
Petitiona   for   Writs   of   Certiorari    awl 


Mr.  Otto  Baymond  Barnett  for  petitioner* 
Mr.  Cbarlea  Neave  for  respondentai 
April  17,  lOlL    Denied. 

TJiriTB)  Stateb,  Plaintiff  in  Error,  t.  Fnv 
A.  BaooKi  et  aL,  eta.     [No.  830.] 
In  Error  to   the   District  Court  of  th* 

United  SUtes  for  the  Southern  Distriat  of 

New  York. 
The    Attorney   General   for   plaintiff   i» 

error. 
Mr.  W.  Wiekham  Smith  for  defendant* 

In  error. 
April  17,  1911.     Diimiesed  per  aUpular 

tlon  of  counael,  on  motion  of  Mr.  Solidtor 

Qenaral  Lehmaon  for  tha  plaintiff  in  error. 


WnriKf     Diooit     TcLtoBArat     Coupaxt, 
FUntiff  in  Error,  ▼.  Ann  Cokh.     [N«> 
103.] 
In  Error  to  the  Supreme  Court  of  A|k 

peala  of  the  State  of  Virginia. 
Meeara,  Addison  L.  Holladay,  Bush  Ta|^ 

gart,  George  E;  Fearons,  Henry  D.  Eata- 

broolc,    and    Francis    Baymond    Stark    for 

plaintiff  in  error. 

No  appearance  for  defendant  in  error, 
April  18,  1911.    Dismissed  with  cost*  Oft 

motion  ef  eonnMl  for  the  pUntiff  in  error. 


Plaintiff  in  Error,  t.  Abi  Oobh,     [Not 

157.] 

In  Error  to  the  Cirauit  Court  of  the  Ci^ 
of  Blchmrad,  State  of  Virginia. 

Ueaors.  Addison  L.  Holladay,  Kuah  Ta^ 
pui,  George  H,  Tearona,  Henry  D.  Bat^ 
bro^  and  Franris  BajiBOBd  Stnrit  fo» 
pMirtW  l>  tttot. 
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No  appearknae  for  defenduit  in  am 

April  18,  1011.    DismiMed  with  ooata  od 

motion  of  counsel  for  tbe  pbUntifl  la  «mr. 


Webt^oi    Vmon    Tblisbaph    Ctoiriurr, 

Plaintiff  in  Error,  t.  Qmowa  J.  Tajos. 

[No.  168.] 

In  Error  to  tbe  (^enlt  Court  of  WIm 
County,  State  of  Virginia. 

Mesars.  George  H.  Fearone,  Ruah  Taggart, 
Henry  D.  Eatabroole,  and  Franeii  Raymond 
Btark  for  plaintiff  in  error. 

No  appearanoa  for  defendant  in  error. 

April  18,  ISll.  Diuniued  with  «i>ata  on 
ICOtioo  of  counMl  for  tlie  plaintiff  in  error. 


WmxBn    Umoir    Txlxquph    Cowpaut, 
Plaintiff  In  Error,  v.  Geobob  3.  Tamer, 

[No.  ict).: 

In  Error  to  the  Supreme  Cotirt  of  Ap- 
peal! of  the  State  ol  Virginia. 

Measra.  0«orge  H.  Fearona,  Rnab  Taggart, 
Eenry  S.  Eatabroole,  and  Froncia  Baymond 
Stark  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error, 

April  18,  1911,  Dlamlaaed  with  eoata  on 
motion  of  counaal  for  the  plaintiff  In  error. 


Bkllb  BrKDSTT  et  aL,  FlaintiSa  In  Error, 
V.  SuDiB  M.  BuBDnr  et  al.  [No.  848.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oklahoma. 
Mr.  Amoa  L.  B«aty  for  plaintiffa  In  error. 
Mr.  William  A.  Collier  for  defendanta  in 

April  IS,  ISll.    DlcmlMed  with  eoaU  on 
motion  of  oounael  for  tiie  plalutiffa  in  error. 


CoiatonTrEAi.TH  ow  Pkhhstltania  kz  bkl. 

B0XU.  N.  BuBLiHOAiix,  Plalatiff  In  Bi^ 

ror,  T.  A.  Li.  Habx,  Sheriff,  and  the  State 

of  lUinoia.    [No.  143.] 

In  Error  to  the  Superior  Court  of  the 
State  of  Fennaylvanla. 

HeMra.  L.  Cabell  Williamaon  and  Henry 
A.  Davie  for  plaintiff  in  error. 

No  appearance  for  defendanta  in  error. 

April  21,  ISll.  DiBmiaaed  with  oovta 
pnmant  to  the  Tenth  Rule. 


Boat  AitTBSiAif  Hot  ft  Cold  Watxi  Coif- 
rAHT,  Ldcttb),  PeUHoner,  r.  Boist  Cm, 
Idaho.     [No.  STO.] 
VMtion  for  »  Writ  of  Certiorari  to  the 


On.  Tkeh, 

United  BUtea  Circuit  Court  of  Appeale  for 
the  Ninth  Circuit. 

Mesara.  W.  B.  Heybum  and  Rleliard  B. 
Johneon  for  petitioner. 

Ur.  Oliver  O.  Haga  for  raapondent 

April  24,  1911.    Dented. 

QuutAirrr  Trntsn  Ooupaitt  aw  Nkw  Yiax, 
Petitioner,  t.  Chioaoo  Railwatb  Coicta- 
mr  et  aL  [No.  977];  Jdliak  T.  Daw 
et  ml..  Petitioners,  t.  Chioaoo  Railwats 
CoKFANT  et  al.  [No.  978]. 
Petition    for  Write  of  Certiorari  to  tb* 

United  Statea  Circuit  Court  of  Appeale  for 

tbe  Seventh  Circuit. 
Mesara.   John   C.   Spooner,   John   BartoM 

Payne,  and  Jullen  T.  Dariea  for  petitionera. 
McHBre.  W.  W.  Gurley,  Henry  S.  Bobbini^ 

and  Martin  H.  Foei  for  reapondenta. 
April  24,  1911.    Denied. 

Mattib  a  Dnrm,  Petitioner,  v.  ^bbebi 

O.  Sestkld.     [No.  Utto.] 

Petition  for  a  Writ  of  Certiarari  to  tba 
United  Statea  Circuit  Court  of  Appeal*  for 
the  Fiftb  Circuit 

Meier*.  WlncbeaUr  Kelao  and  Mathanid 
WilllamB  for  petitioner. 

No  appearance  for  respondent. 

April  24,  1911.     Denied. 

Ira  Law  Robebtsoi*,  Petitioner,  v.  Umm 

Statxb.    [No.  S9B.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  State*  Circuit  Court  of  Appeale  for 
the  Seventh  Circuit. 

Mr.  Edwin  M.  Asheraft  for  petitioner. 

Tbe  Attorney  Oenerkl,  the  Solicitor  Qen- 
oral,  and  AaBistant  Attorney  General  Harr 
for  reapondent 

April  24,  1911.    Denied. 

W.  T.  DAT,  PatlUoner,  v.  Atlartio  Ctun 
Lim  Railsoao  Comfaitt.    [No.  996.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeale  for 

tb«  Fourth  Circuit. 
Ues*ra.  A.  J.  Montague  and  Frederick  S. 

Tyler  for  petitioner. 
Mr,   William  B,  UoUwalna  (or  napond- 

April  24,  1911.    Denied. 

MEBBTTT  &  COAFKAR  Debuok  ft  Wrbuurs 
CoicPAirr,  Petitioner,  v.  Cobrcu.  Stkah- 

BOAT    COMFAHT.       [No.    1001.] 

Petition  for  a  Writ  of  Certiorari  to  the 


Meaira.  Eugene  P.  Oarrer  and  0.  Philip 
Wardnar  for  petitioner. 
J.  Parker  Klrlln  for  r 
April  24,  IBIL    Denied. ' 
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JTohh     BiiRLiir,     Tttittoiier,     t.     Uti 

Btates.    INo.  IMS.] 

Petition  for  «  Writ  of  Certiorari  to  the 
UnitMl  States  Circuit  Court  of  Appeak  for 
the  Seventh  Circuit. 

Tracy  L.  Jeffords  for  petitioner. 

The  Attorney  General,  the  Solicitor  Oea- 
eral,  and  Assistant  Attorney  General  Harr 
for  respondent. 

April  24,  1911.     Denied. 

R.  H.   HaoKekzie,  Trustee,  etc.,   Plaintiff 

in     Error,     t.     Lawsknoi     C.     Woods. 

[No.  154.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Peanayhania. 

Mr.  Lowrie  C.  Barton  for  plaintiff  In  er- 
ror, 

Mr.  A.  Leo  Weil  for  defendant  in  error. 

April  SS,  1911.  DismisBed  with  oosta, 
pursuant  to  the  Tenth  Rule. 

Mason  WniUus,  Trustee,  etc.,  Appellant, 

V.  Natiokai.  Bank  of  Coumescb  of  St. 

Louis,  Mo.     [No.  183.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Mr.  Mason   Williams   for   appellant. 

No  appearance  for  anpellee. 

April  2S,  1011.  Disinisacd  with  costs, 
pursuant  to  tljc  Tenth  Rule. 

Jennie  M.  Tuttle,  Plaintiff  In  Error,  r. 

Iowa  State  Traveunq  Me:n's  Assooia. 

moH.  p*o.    101.] 

Is  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Alfred  H.  McVey  for  plaintiff  in  error. 

Albert  B.  Cummins  for  defendant  in  er- 
ror, 

April  27,  1911.  Dismisacd  with  costs, 
pursuant  to  the  Tenth  Rule. 

Ceableb  Mack,  Plaintiff  In  Error,  v.  Cni- 

OAOO,    BUBUNOTON,    &    QUINCI    RAn,WAY 
COMPAHT.       [No.    171.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 

Mr.  C.  0.  Cole  for  plaintiff  in  error, 
Mr.  N.  T.  Guernsey  for  defendant  in  er- 
ror. 

April  27,  1911.  Dismissed  with  eosta. 
pursuant  to  the  Tenth  Rule. 

^iiLttiLVi  t  GeOBQIA  MANDFACTDBinO  Cou- 

pAirr  OF  THE  State  or  Alabama,  Peti- 
tioner, T.  West  Point  Mandtactubino 

COUPANT    OF   THE    STATE   OF   Al,ABAUA   Ct 

aL     [No.  742.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

31  S.  0.-46. 


Messrs.  John  M,  Thurston,  R.  B.  Brown, 
and  C.  A.  Mountjoy  for  petttioner. 

Messrs.  Louis  D.  Brandeis  and  WUliani 
E,  Dunbar  for  respondents 

May  1,  1911.    Denied. 


WiLLTAii  y,  Sntdeb  et  al..  Petitioners,  ▼. 

AUEBIOAK       PNEtntATIO      Skbvicb      C0I£- 

PAMT  et  aL     [No.  lOOT.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals 
for  the  Third  CirouiL 

Messrs.  Hector  T.  Fenton  and  James  H. 
Griffin  tor  petitioners. 

Mr.  M.  B.  Philipp  for  respondents. 

May  1,  1911.    Denied. 


(Cables  West,  Attorney  General,  ete.,  el 
al..  Petitioners,  v.  Atchison,  Topbka,  k 
Santa  F«  Kail w at  Compakt  et  aL 
[No,  1009]  i  CsABLEs  West,  Attorney 
General,  etc.,  et  al..  Petitioners,  t.  Qult, 
Colorado,  t  Santa  Fb  Railwat  Cou- 
FA7IT  et  al.  [No.  1010];  Chablbs  West, 
Attorney  General,  etc.,  et  al.,  Petitioners^ 
V.  Iilissotnu,  Karsas,  &  Texas  Railway 
Compaht  [No.  1011];  Charles  Wbsi, 
Attorney  General,  etc.,  et  al,,  PetiUoners, 

T.    ^IlDLAND    VALLET    RaILBOAD    COMPART 

(No.  1012];  CHARr.ES  West,  Attorney 
General,  ete.,  et  al.,  Petitioners,  t,  Kan- 
sas Citt  Soutbebk  Railwat  Oohpaitt 
[No.  1013];  Chablbs  West,  Attorney 
General,  etc.,  et  aL,  Petitioners,  t.  Chi- 
cAoo,  EocK  Island,  k  Paodio  Railwat 
Compakt  [No.  1014] ;  and  Ciiablis 
West,  Atternej  General,  etc,  et  al..  Pe- 
titioners, T.  St.  Louis  t  San  Pkancisco 
Railhoad  Cohpahi  [No.  1016]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the   Eighth   Circuit 

Messrs.  Frederick  N.  Judson  and  Charle* 

West  for  petitioners. 

Ht.  Frank  Hagerman  for  respondents. 
May  1,  191L     Denied. 


WiLtiAu  G.  Inqbarau,  doing  btuiness  aa 
Illinois  Fuel  Co.,  Petitioner,  t.  Couusb- 
CIAL  Lead  Coupant  et  al.  [No.  9S9.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
Meaars.  William  B.  Thompson  and  Ford 

W.  Thompson  for  peUtloner. 
Ho  appearance  for  respondentiw 
May  1,  1911.    Denied. 
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Uaxt    VUsniu    wtitt»j     F«tltioiMr,    t. 

West  Vaannx  Pulp  &  Pafbi  Covfaht 

et  ^     [No.  1003.] 

Petition  tor  i,  Writ  of  Oertiorui  to  the 
United  Btatea  Circuit  Court  of  Appeali  for 
tlie  Fourth  CirouiL 

Hewn.  MByuard  F.  Stile*  uid  J.  Kemp 
Bartlett  lor  petitioner. 

Meam.  W.  CUvin  Gheannt  uid  John  W. 
DiMt  for  reepondeuts. 

Ma.7  I,  1811.    Deoled. 


IKBT  SATUTas  Bakk,  Peti- 
tioner, T.  SismntD  Dbbktku).  [No.  1004.] 
Petition  for  a  Writ  of  Certiorui  to  the 

Court  of  Appeile  of  tiia  Diitriet  of  Colum- 

Ua. 
Mr.  H.  Winehlp  WheftUej  for  petitionor. 
No  tppeeruice  for  reepoDdenb 
Hty  1,  1911.    Dmied. 


Chut    Yma    Don    et    al.,    Appellant!,    t. 

QtaaOK  B.  BnxmOB,  United  Btatee  Com- 

■nlteioner,  ete.     [No.  716.] 

Appeal  from  the  District  Court  of  tho 
United   SUtee   for   the   Dletriet   Court  of 


Mr.  Wanen  Ozro  Kyle  for  appellant*. 

The  Attorney  Oeneral,  tlie  Solicitor  Oen- 
•r«1,  and  Awietant  Attorney  General  Harr 
for  appellee. 

May  1,  ISll.  Diamlsaed  with  eoata,  on 
authority  of  eonniel  lor  the  appellant,  on 
motion  of  Mr.  BoUeltor  General  Lehmann 
for  the  appellee. 


BxAivoBD  JCxnnar  CoupAirr  at  aL,  Plain- 

tiSe  in  Error,  ▼.  ASTHm  C.  Mobbeok  et 

aL      [No.  SSI.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

Meure.  Milea  Poindeiter,  W.  T.  Btoll, 
and  O.  C.  Moore  for  plaintiffs  in  error. 

Messra.  Robert  Early  McFarland  and 
Robert   H.    Elder   for   defendant!   in   error. 

May  1,  1911.  Diemieeed  per  itipulation 
of  oounseL 


Hew  Tobk  Cehtkai.  ft  Hudson  Rivn  Rah^ 

BOU>    CoicPAITT,    Plaintiff    In    Error,    *. 

WiLLUU    SCHBADRf,    aa    Admlniatrator, 

ete.     [No.  ISS.] 

In  Error  to  the  Supreme  Court  of  the 
8tet«  of  New  Tork. 

Ueiars.    Charlea    F.   Brown,    Charlca   CL, 


Paulding;  and  I%omu  Emery  tor  plaintit 
in  error. 

Mr.  G.  V.  Smith  for  defandaat  i>  error. 

May  IS,  1911.  Per  Curiam:  Jodgnent 
afflnned  with  eoata.  Louirrilla  &  N.  R.  On. 
T.  Melton,  £18  U.  B.  SB^  64  L.  ed.  921,  SO 
Sup.  Ct  Sep.  670. 


Heitvt  Melvilu  Wuko,  Appellant,  t. 
Mabt  W.  Haunutr,  Executrix  of  Bd< 
ward  H.  Earriman,  Deoeaaad.  [No.  117.] 
Appeal    from   the    dreuit    Court    of   the 

United  SUtei  for  the  Southern  Diitriet  of 

New  York. 
Mr.  B.  C  Chetwood  for  appellant. 
Mr.   Maxwell   Evarta   for   appellee. 
May  16,  1911.     P»r  Ourittm:     DUmiaaed 

for  want  of  jUTiadictioQ.     Southern  B.  Co. 

T.  FosUl  Teleg.  Cable  Co.  179  U.  &  HI,  tf 

L.  ed.  3SE,  21  Sup.  Ct.  Rep.  M9. 


Jesbib  B.  Tbouas,  Plaintiff  In  Erm,  r. 

JoHiT  R.  Thouas.     [No.  042.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Measre.  Prank  Dale  and  A.  G.  C.  Blenr 
for  plaintiff  in  error. 

Heaara.  W.  J.  Eughea,  Eoraee  Speed,  W. 
T.  Hutching*,  and  Preston  C.  Weat  for  d» 
fendant  in  error. 

May  IS,  1011.  Diamitaed  for  the  wmi« 
of  jurtadietion. 


Ekh  RuLROiD  CoiDAirr,  PlalntlfF  In  Kv 

ror,   r.   Buirche   Rubbdx,   AdnUnlatra* 

triz,  etc    [No.  S53.] 

In  Error  to  the  United  Statea  Cireuit 
Court  of  Appeals  for  the  Second  Cireoit. 
Also 

Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Frederic  B.  Jennings  for  plaintiff  is 
error  and  petitioner. 

Mr.  George  A.  Gement  for  defendant  In 
error  and  reepondent. 

May  IS,  1911.  Writ  of  Error  dismissed 
tor  the  want  of  Juriadiction.  Petition  for 
Writ  of  Certiorari  denied. 


Dinm>  Railwats  CoicPAirr  or  8r.  Lotm 
et  al.,  Appellanta,  t.  Citt  or  St.  Lotm. 
[No.  807.J 
Appeal   from   tba   Clreuit  Court  of  thi 
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United  StatM  for  tbe  EiMtmi  Diatrict  of 
Hiuouri, 

Ur.  E.  B.  Friwt  for  kppelUnU. 

lAmbert  E.  Wftltbar  for  rMpondent. 

Ifsjr  IS,  1011.  DtsmisMd  for  the  wuit 
«f  juriadiction, 

AuBiOAH  Bank  Pbotbotioit  ConrAirr,  Pe- 

titlonor,   T.   EucoiUG   PBOrncnon    Cox- 

PANT.     [No.  800.] 

Petition  for  Writ  of  Certiontri  to  the 
United  States  Circvit  Conrt  of  Appeal*  for 
the  Bi^th  aroufb 

Meesra.  A.  C  Panl  snd  Arthur  P.  Gre«- 
le;  for  petitioner. 

Mr.  John  B.  Btrrker  for  retponde&t 

May  15,  ISll.    Denied. 

OsAXLEs  B.  Lcem,  Petitionar,  t.  Edwaxd 
Q.  Beitediot,  TnutM,  etc,  [No.  068.] 
PatitioD  for  a  Writ  of  Certiorari  to  the 

United  Statea  Cireuit  Court  of  Appeala  for 

the  Second  (Sroait 

Mr.  Harold  Remington  for  petitionar. 
Mr.  Daniel  P.  Haya  for  reapondent. 
May  IS,  1011.    Denied. 

Saxuh,  B.  C01.HOU11,  AppelUnt,  v.  United 

BrATCa.     [No.  850.] 

Appeal  from  the  Conrt  of  Claima. 

Ur.  George  A.  King  for  appellanti 

Tba  Attorney  General  for  appellee. 

Hay  IS,  1011.  Diemiised  on  motion  of 
Ur.  Areliibald  King  for  the  appellant 

ZiAVBBRcn  O.  Booaa,  Appellant,  t.  UimiD 

Statxs.     [No.  268.] 

Appeal  from  the  Court  of  Claims. 

Meur*.  George  A.  Sing  and  William  B. 
King  for  appellant. 

The  Attorney  General  for  appellee. 

May  IS,  1011.  DiBmlased  on  motion  of 
Ur.  Atehibald  King  for  the  appellant. 


SiAn  or  HissoDBi  es  bel.  Equitabli  LirE 
Assurance  Societt  or  the  United 
Btatbs,  Plaintiff  In  Error,  t.  WmjAM  D. 
Vanditeb,  Superintendent  of  Insurance, 
fltu.  [Nol  300] ;  State  of  Mibsousi  ex 
BB.  MrrsoFOLrrAR  Lm  IirainAitcE 
CosiPAvy,  Plaintiff  In  Error,  t.  Wnxuu 
D.  Vahdiver,  Superintendent  of  Insur- 
ance, etc.     [No.  snc] ;  and  State  or  Mis- 

BOOBI     EX     REL.      PHLDE^^TIAL     iRSUEAirCB 

CoHPAiTT  OP  AuEEiCA,  Plaintiff  In  Error, 

T.  WiUJAU  D,  Tahditeb,  Bnperintfindent 

of  Insurance,  eto.     [No.  307]. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Messrs.  0.  M.  Spencer  and  Frank  Hager- 
maa  for  plaintiffs  in  error. 


Mr.  Elliott  W.  Uajor  for  defendant  is 
May  15,  1911.    DiamlsMd  by  atipniatlan 


DKxm  C  Shea,   Appellant,  t.  Odko  H. 
RmoLPH   at   aJL,   Commfasionen   of   the 
District  of  ColnmbU  et  aL    [No.  140.] 
Appeal  from  the  Court  of  Appeals  of  the 

District  of  Colombia. 
Mesara.  Samnel  Maddox  and  H.  Presoott 

Oatley  for  appellant. 
Mr.  Edward  H.  Thomaa  for  appellees. 
May    20,    IBll.      Decree   affirmed   with 

eosts,  per  stipulation  to  abide  deoiaion  In 

No.  141,  Briscoe  t.  Rudolph,  221  U.  S.  647. 

5S  L.  ed.  — ,  31  Sup.  CL  Rep.  eTO. 


Uhitid  States,  Petitioner,  t.  Woiia  Yoq 

et  aL     [No.  lOSl.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  General,  the  Solicitor  Gan- 
eral,  and  Assistant  Attorney  General  Earr 
for  petitioner. 

No  appearance  for  respondent*. 

May  £0,  1011.    Granted. 


STAmET  Fbahcis,  Petitioner,  t.  J.  HeotOB 
McNeai,  Trustee,  etc     [No.  lOSZ.] 
Petition  for  m  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeala  for 

the  Third  Circuit. 
Charles  L.  Pralley  for  petitioner. 
No  appearance  for  respondent. 
Uay  SO,  1011.    Granted. 


WnxiAif   Jekeihb   et   al..   Petitioners,   r. 

Chablcb     ViLLtyaoAM,     Receiver,     ate. 

[No.  0S3.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Coti.~t  of  Appeals  for 
the   Fifth   QrcuIL 

Messrs.  W.  D,  Gordon  and  Jack  BeaD  for 
petitioners. 

No  appearanoe  tor  reepondenb 

May  20,  1911.    Denied. 


Title   GxrAKAirnx   ft   Tbttst   CoicpAirr  st 
aL,   Executors,  Petitioners,   t.   John   Q. 
Wabd,   as  United   SUtea   Collector,  eta 
[No.  lOfiO.] 
Petition  for  a  Writ  of  Certiorari  to  Um 


on.GOOgIC 


r« 


n  SUPREMB  COURT  REPORTER. 


Oct.  Ttau^ 


United  States  CSrcuit  Conrt  of  Appeals  for 
tlw  Second  drenit. 

Meuri.  H.  T.  Newcomb  and  Morris  ¥• 
Frey  for  Fetitionert. 

The  AttoTne7  Qcnersl,  the  Solidtor  Oen- 
eral,  and  AsBiaUnt  Attomef  General  Harr 
for  respondent. 

Majr  29,  1911.    Denied. 

A.    K.    ATEiHsoif,    Petitioner,   T.    Ukitgd 

ST4TE8.     [No.  1021.] 

PetitioQ  (or  a  Writ  of  Certiarari  to  the 
United  States  Circuit  Court  of  Appeala  for 
tbe  Fifth  Circuit. 

Messrs.  J.  R.  Sausay  and  Robert  T. 
Hough  for  petitioner. 

The  Attornej  General  and  the  Solicitor 
General  for  respondent 

M*7  29,  1911.    Denied. 

Fbed  O.  ArsTi<T,  fts  Truttes,  etc..  Petition- 
er, V.  New  Yobx  Stock  Exchange  et  al. 
[No.   1022.] 
Petition  for  a  Writ  of  Certiorari  to  tbe 

United  States  Circuit  Court  of  Appeals  for 

the  Second   Circuit. 
McHHrs.  Henry  M.  Campbell,  Henry  Led- 

yard,  and  Frederick  Geller  for  petitioner. 
Messrs.    Walter    F.    Taylor    and    K.    R. 

Babbitt  for  respondents. 
May  29.  1911.    Denied. 

FUNCK8  K  Watebuab,  Wife  of  Charles  A. 

Crane,    Petitioner,   *.    CARAirLotnaiANA 

Bark  A  Tbust  Coufant,  Executor,  etc., 

et  al.    [No.  1026.] 

Petition  for  a  Writ  of  CerOorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth   Circuit. 

Mr.  E.  Howard  McCaleb  for  petitioner. 

No  appearance  lor   reapondenta. 

May  29,   1911,     Denied. 

Joseph  M.  Balet,  United  States  Msrsba), 

etc.  Petitioner,  v.  Riohabd  J.  W00U.EI 

et  aL     [No.  1029.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit. 

MesarB.  Theodore  F.  DaTidson,  Louis  M. 
Bourne,  and  Lee  B.  Overman  for  petitioner. 

No  appearance  for  respondenta 

May  20,  1911.    Denied. 

AumioAK    DisAFPEABiRO    Bra    Coup  art. 

Petitioner,     t.     Edwabd     Abraelstebr. 

pjo.   1039.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Melville  Church  for  petitioner. 

No  appearance  for  respondent, 

Uay  20,  1011.    Denied. 


NOBICAR  Mahbritj.^  Petitioner,  t.  Bstart 
Elbotbic  Coupart.     [No.  1040.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Conrt  of  Appeals  (or 

the  First  Circuit. 


HowBon  for  respondent. 
May  29,  1911.    Denied. 

Bbituh    &    FoBEiOR    Marirk    Irbubakob 
CoKPAXT,  Lntrro),   Petitioner,  v,  Mai;- 

DORADO  &  CoupARX,  Ineorporatad.     [Ho, 

1042.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Stntei  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Arch;i>ald  G.  Thaeher  for  petiUoner. 

Messrs.  Charles  Page,  Edward  J.  Me- 
Cutchen,  and  Samuel  Knight  for  respond- 

May  29,  1911.    Denied. 

Edward  A.  KnCHUSTED,  Petitioner,  t.  Fab- 
ben  pa  iirieer    OP    Elberfeld    Coup  art. 
[No.  10(5.] 
Petition  for  a  Writ  of  Certiornri  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  John  G,  Elliott  for  petitioner. 
Alessrs.  Livingston  GifTord  and  Anthony 

Gref  for  respondent 
May  29,  1911.    Denied. 

Mabx  k  Rawolle,  Petitioners,  t.  URixn* 

States.     [No.  1048.] 

Petition  tor  a  Writ  of  Certiornri  to  the 
Unitj>(I  States  Court  of  Cnatoms  Appeals. 

Mr.  Benjamin  A.  Lcvett  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Ll<^d 
for  respondent 

May  29,  1911.    Denied. 

Matthias    Radir    et    al..    Petitioners,    T. 

Urtted  States.    [No,  1049,] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Harry  Levor  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  the  United  States. 

May  29,   1911.     Denied. 

CiRCiRRATi    Eqxtipiieni    Coupart,    Peti* 

tioner,  v.  Joseph  F.  Deq.vas,  Receivsr, 

etc     [No.  1050.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Stntes  Circuit  Court  of  Appeals 
for   tbe   Sixth   Circuit. 

Messrs.  Alexander  I*  Smith  sod  J.  B. 
Ralston  for  petitioner. 

No  appearance  for  respoud«it> 

May  29,  1011.    Denied. 


on.Google 


MIO. 


MBMORAKDUM  CASES. 


TS8 


CtawSLL    Leas    Cokpaitt,    Fetltioner, 
Fkarcib  J.  ToBSARcs  at  al.    [No.  1053.] 
Petition  for  •  Writ  of  Certiorari  to  the 

-Circuit  Court  of  tlie  United  Statca  for  the 

Easteni  District  of  PemuflTania. 

Mr.   A.   Parlcer  Smith   for   petitioner. 
The  Attorney  General,  the  Solicitor  Gen- 

«Tal,  and  E.  P.   Grosvenor   for  respondent. 
Hay  S9,  ISll.    Denied. 


UiBSOttBi,  Kansas,  &  Ttxab  Railway  Coh- 

pAirr  or  Texas,   Plaintiff  in   Error,  t. 

Habbt  C.  Bailkt.     [No-  SOB.J 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  DiBtrict  of 
the  State  of  Texas. 

Messra.  James  Hagerroan,  Joseph  M. 
Bryeon,  and  Cecil  H.  Smith  for  plaintiff  in 

Messra.  Joseph  W.  Bailey,  J.  A.  L.  Wolfe. 
B.  F.  Looney,  and  Rice  llaxey  for  defend- 
ant in  error. 

May  28,  leil.  Per  Curiam:  The  Judg- 
ment is  affirmed  with  costs.  Missouri  P.  R. 
Co.  T.  Mackey,  127  U.  S.  208,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161;  Minneapolis  *  St  L. 
H.  Co.  T.  Herrick,  127  XJ.  B.  210,  32  L.  ed. 
109,  8  Sup.  Ct.  Rep.  1178;  Chicago,  K.  *W. 
E.  Co.  V.  Pontius,  167  U.  8.  209,  39  L.  ed. 
875,  15  Sup.  Ct.  Rep.  685;  Tullis  v.  Lake 
Brie  *  W.  R.  Co.  ITS  U.  S.  348,  44  L.  ed. 
192,  20  Sup.  Ct  Rep.  13S;  EI  Paso  &  N.  E. 
B.  Co.  T.  Gutierrez,  216  U.  S.  87,  64  L.  ed. 
108,  30  Sup.  Ct  Rep.  21 ;  Chicago,  B.  &  Q. 
E.  Oo,  7.  McGuire.  219  C.  S.  549,  5G4.  BR 
L.  ed.  — .  31  Snp,  Ct  Rep.  250. 


pHiLAiimfHiA,  Balthiosi;  k  Wabhutotdh 
RuLBOAD  OoKFAKT,  Plaintiff  in  Error, 
T.   T,TTj.n»    TuOK^   Adminictratrix  <d 


the    Estate    of   Sydsey   B.   TnAar,   D*- 

CBased.     [No.  621.] 

In  Error  to  the  Conrt  of  Appeals  <rf  tlw 
District  of  Columbia. 

Messrs.  Frederic  D.  IfeKenney,  John  8. 
Flannery,  and  William  Hits,  for  pl^ntiff 
In  error. 

Messrs.  Levi  H.  David  and  Alvia  L.  New- 
myer  for  defendant  In  error. 

May  ZB,  IBll.  Per  Curiam:  The  Jadg- 
ment  Is  affirmed  with  costs.  El  Paao  ft  N. 
E.  R.  Co.  T.  Qntierres,  215  U.  S.  67,  H  L. 
ed.  100,  30  Sup.  Ct.  Rep.  21;  Chicago,  B. 
&  Q.  B.  Co.  T.  McOuIre.  219  D.  9.  MB,  SS 
L.  ed.  — ,  31  Sup.  Ct  Rep.  259. 


JoHiT    A.    Behbok,    Appellant^    t.    L.    J. 

DOLAIT,  Sheriff,  et«.     [No.  430.J 

Appeal  from  the  Cirenit  Conrt  of  tlia 
United  States  for  the  Northern  District  of 
California. 

Mr.  Joseph  C.  Campbell  for  appelUnL 

No  appearance  for  appellee. 

May  20,  1011.  Dismissed  on  motion  of 
Mr.  Solicitor  Oeneral  Lehmann  in  behalf 
of  counsel  for  the  appellant,  the  cause  hav- 
ing abated  by  reason  of  the  death  of  appel- 
lant 


David  H.  Edikotoit,  Trustee,  ete..  Appel- 
lant,   V.    pBAitOES    D.    Mabsoit    et    aL 
[No.  795.] 
Appeal  from  the  United  States  Circuit 

Conrt  of  Appeals  for  the  Fifth  Circuit 
Messrs.    Charles   Payne   Fenner   and   H. 

Snowden  Marshall  for  appellant 
Harry  T.  Smith  for  appellees. 
M*y  29,  IBll.     Dismissed  with  eorta  oa 

motion  erf  eonnael  for  the  appellaak 
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